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3.  Other  Matters,  9i. 

I.    APPOINTMENT. 

1.  Generally. 

a.  Where  no  Cause  Pendina:. 

Jadioature  Act,  1878.] — By  the  Jadicature 
Act,  1873,  s.  25  (8),  a  rtceiver  may  be  appointed 
by  an  interlocutory  order  of  the  court  in  all 
oases  in  which  it  shall  appear  to  tJte  court  to  be 
just  or  convenient  that  such  order  should  be  made, 
and  any  such  order  nmy  be  made  either  ufwoji- 
ditionally  or  upon  tuch  terms  as  the  court  shall 
think  just, 

"Just  or  convenient"  must  be  read  as  just  and 
convenient.  If,  L,  My.  v.  O.  JV.  Ry.,  52  L.  J., 
Q.  B.  380  ;  11  Q.  B.  D.  30 ;  48  L.  T.  695 ;  81 
W.  R.  490. 

Section  25  (8)  has  enlarged  very  much  the 
powers  which  courts  of  equity  formerly  possessed 
of  granting  injunctions  and  receivers — per  Jessel, 
M.R.  Anglo-Italian  Dank  v.  Davies,  47  L.  J., 
Ch.  833 ;  9  Ch.  D.  275  ;  39  L.  T.  244  ;  27 
VV.  R.  3. 

As  to  the  jurisdiction  generally  under  this 
6ui)-s.,  see  Beddow  v.  Beddow,  47  L.  J.,  Ch.  588  ; 
9  Ch.  D.  89  ;  26  W.  R.  670  :  OasUin  v.  BalU,  13 
Ch.  D.  324 ;  28  W.  R.  652  :  Day  v.  Brownrigg, 
48  L.  J.,  Ch.  173  ;  10  Ch.  D.  294  ;  39  L.  T.  563  ; 
27  W.  R.  217  :  FoxvoeU  v.  Van  Qrutten,  66  L.  J., 
Ch.  53  ;  [1897]  1  Ch.  64  ;  76  L.  T.  368  :  AslaU 
V.  Southampton  Corporation,  50  L.  J.,  Ch.  31  ;  16 
Ch.  D.  118  ;  43  L.  T.  464  ;  29  W.  R.  147  :  Cook  v. 
Roimcy,  7  L.  R.,  Ir.  191.     A7id  see  coL  22. 

Cases  before  the  Jadioature  Act.] — The  court 
has  not  a  jurisdiction  to  appoint  a  receiver  un- 
less a  cause  be  depending.  Whitfield,  Eso  parte, 
2  Atk.  315. 

Order  for  the  appointment  of  a  person  to  act 


as  guardian  (the  father  being  living),  and  for  a 
reference  as  to  maintenance,  but  not  for  a 
receiver,  upon  a  petition,  without  any  suit 
instituted.  Mountford,  Ex  parte,  15  Ves.  445^ 
But  see  Id.,  n. 

When  the  result  of  a  suit  in  the  probata  court 
to  set  aside  a  will  had  been,  in  effect,  to  put  the 
property  comprised  therein  in  such  a  position 
that  no  person  had  a  legal  right  to  deal  with 
it,  and  litigation  was  impending^  in  the  same 
court,  as  to  who  ought  to  be  the  legal  personal 
representative  of  the  testator,  a  caveat  having 
been  also  entered : — Held,  that  although  there- 
was  no  litigation  actually  pending,  yet,  under 
the  circumstances,  the  court  had  jurisdiction  to- 
make  an  order  for  the  appointment  of  a  receiver. 
Grimston  v.  Turner,  22  L.  T.  292;  18  W.  R. 
724.  And  see  22  L.  T.  646  j  18  W.  R.  747  ;  !& 
W.  R.  781. 

On  Sx  parte  Application.] — A  manager  and 
receiver  appointed,  on  a  motion  ex  parte,  to 
carry  oo  £  business  of  an  intestate  before 
grant  of  ^ettere  of  administration  had  been  ob- 
tained. BlackeU  v.  Blaekett,  24  L.  T.  276 ;  1» 
W.  R.  559. 

Ex  parte  applications  for  a  receiver  ought  not 
to  be  granted  even  after  judgment,  except  in 
cases  of  emergency.  Lucas  v.  Harris,  56  L.  J., 
Q.  B.  15  ;  18  Q.  B.  D.  127  ;  65  L.  T.  685  ;  35 
W.  R.  112— C.  A.  And  see  CaUlard  v.  CaiUardy, 
26  Beav.  612. 

b.  Before  Servloe. 

Bankrupt  Trustee.] — Wh6n  bankruptcy,  and 
consequent  loss  to  a  trust  estate,  is  expected,  a 
receiver  may  be  appointed  before  the  service  of 
the  writ  in  an  action.  H.,  In  re,  H.  v.  H.y 
45  L.  J.,  Ch.  749  ;  1  Ch.  D.  276  ;  24  W.  R.  317. 

Absoonding  Behtor.] — When  a  defendant  had 
disappeared  after  failing  to  arrange  with  his. 
creditors  in  bankruptcy,  and  a  bill  was  filed  by 
the  plaintiffs  as  equitable  mortgagees,  service  of 
which  could  not  be  effected,  the  court  appointed 
a  receiver  of  the  mortgaged  property  on  an 
ex  parte  motion.  London  and  South  Western 
Bank  V.  Facey,  24  L.  T.  126 ;  19  W.  R.  676. 

0.  Before  Appearance  or  Answer. 

Leaye  to  Serve  Notice  of  Motion.] — An  injunc> 
tion  may  be  obtained  before  ai)pearance  upon 
personal  service  of  the  notice  of  motion,  but  a 
receiver  cannot,  except  leave  le  given  to  serve 
the  notice  personally.  Ranisbottom  v.  Freeman, 
4  Beav.  145  ;  10  L.  J.,  Ch.  362. 

Such  leave  will  not  be  granted  unless  it  appear 
that  the  plaintiff  has  used  due  diligence  to  compel 
appearance.    lb, 

On  Affidavits.] — Receiver  appointed,  on 

affidavits  before  answer.  Duckworth  v.  Tr afford, 
18  Ves.  283. 

Befendant  Abtoonding  to  Avoid  Service.] — 
Order  for  a  receiver  made  before  ajjpearance 
against  a  defendant,  who  had  absconded  to  avoid 
service.    Dirwling  v.  Hud  sort,  14  Beav.  423. 

A  receiver  appointed,  on  application  of  a 
plaintiff,  over  the  estate  of  a  defendant  who 
absconded,  to  avoid  being  served  with  a  sub- 
pcena  to  answer.  Maguire  v.  Alien,  1  Ball  & 
B.  75. 
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Befandant  Staying  out  of  Jurisdiction  to 
Ayoid  Servioe.]  -Receiver  will  be  appointed 
over  possession  of  grantor  of  reut-charge,  who 
resides  out  of  jurisdiction,  on  an  affidavit  that  he 
staved  out  of  jurisdiction  to  avoid  service  of 
process.  Quin  v.  Gunn^  1  Hog.  75.  And  see 
Gibbins  v.  Mainwaring,  9  Sim.  77. 

Purehater  Pendente  lite.]~Receiver  granted 
before  answer  upon  the  bill  of  a  purchaser  pen- 
dente lite,  viz.  a  suit  instituted  by  the  wife  of 
the  vendor,  claiming  under  a  settlement  volun- 
tary, as  being  after  marriage.  Metcalfe  y.  Pul- 
xertoft,  1  Ves.  k  B.  180. 

Trustee  Declining  to  Act.]~Receiver  appointed 
before  answer  in  a  case  of  a  devise  to  four  trus- 
tees, of  whom  two  declined  to  act,  all  parties 
being  before  the  court,  and  consenting.  Brodte 
▼.  Bai-ry,  3  Mer.  695. 

Beeeiver  to  Compel  Appearance — Simple  Con- 
tract Creditor.]  —  A  receiver  to  compel  the 
appearance  of  the  defendant,  will  not  be  granted 
in  a  suit  instituted  by  a  bond  or  simple  con- 
tract creditor  for  payment  of  his  debt,  out  of 
the  real  estate  of  his  debtor.  Conolly  v.  Codd, 
Hay.  &  J.  62. 


Specific  Charge  or   Lien.]— A  receiver 


will  DOt  be  appointed  over  a  defendant's  pro- 
V)erty,  to  enforce  his  appearance  in  the  cause,  if 
he  resides  out  of  the  jurisdiction,  unless  the 
plaintiff  has  a  specific  lien  on  the  land,  or  there 
is  danger  of  immediate  loss  of  the  property. 
Arthurs  v.  Arthur^  1  Hog.  96. 

Where  a  defendant  resides  out  of  the  jurisdic- 
tion of  the  court,  and  a  bill  is  filed  against  him 
to  raise  a  charge  specifically  affecting  his  lands, 
a  receiver  will  be  appointed  over  them  in  order 
to  compel  appearance.  Natk  v.  Hughes ^  1  Hay. 
&  J.  400.  And  see  Bennett  v.  Bayley,  Geoghe- 
gan  v. ,  Greene  v.  Kemon,  Id,  401,  n. 

Waste,  in  Action  for.] — Motion  for  a  receiver, 
in  a  strong  case  of  waste,  granted  before  answer. 
Vann,  v.  Barnett,  2  Bi-o.  C.  C.  158. 

Joint  Stock  Bank  Stopping  Payment  — 
Bankers*  Act.]— Upon  a  creditors'  bill,  founded 
on  the  equity  of  the  33  Geo.  2  (Bankers'  Act), 
against  the  public  officer  of  a  joint  stock  banking 
company,  consisting  of  a  very  large  number  of 
persons,  incorporated  and  registered  pursuant  to 
the  provisions  of  the  6  Geo.  4,  c.  42,  the  bank 
having  stopped  payment,  an  injunction  was 
granted  to  restram  the  directors,  &c.,  from 
interfering,  and  a  receiver  to  collect  the  joint 
property,  &c.,  was  appointed  before  answer, 
the  defendant  having  made  an  affidavit  for  the 
purpoee  of  resisting  the  motion,  and  going  into 
the  merits  of  the  case.  Acheson  v.  Hodges^  3 
Ir.  Eq.  R.  516,  523. 

For  form  of  order  in  such  case,  authority,  and 
duties  of  receiver,  his  recognisance,  sureties,  and 
remuneration,  see  lb, 

Beceiyer  Appointed  by  Puisne  Incnmbrancer 
— Prior  Incnmbrancer.] — Where  a  receiver  has 
been  appointed  by  a  puisne  incumbrancer,  the 
court  will  not  extend  him  to  the  suit  of  a  prior 
incumbrancer  before  answer,  upon  the  consent  of 
the  inheritor,  as  the  puisne  incumbrancers  would 
be  thereby  deprived  of  the  rents  received,  until 
the  receiver   could  be  extended  after  answer. 


Lgneh  v.  ^'ulan,  10  Ir.  Eq.  R.  57.  See  col. 
27. 

Grantor    of   Annuity    going   Abroad.] — The 

grantor  of  an  annuity  secured  by  an  equitable 
charge  on  certain  lands  which  are  subject  to  a  prior 
charge,  goes  to  reside  abroad,  but  by  his  agent 
continues  in  receipt  of  the  rents  and  profits. 
The  court,  on  the  application  of  the  annuitant, 
will  appoint  a  receiver,  though  the  grantor  has 
not  appeared  to  the  suit.  Tanjield  v.  Irvine^  2 
Russ.  149. 

Eqnitahle  Mortgagae— Leaye  to  Parties  to 
Propose  themielves.j— Upon  the  bill  of  an 
e  lui table  mortgagee,  leave  was  given  to  serve 
the  defendant,  the  mortgagor,  before  appearance, 
with  notice  of  motion  for  a  receiver  (the  bill  not 
asking  for  an  injunction) ;  and  the  order  was 
made,  upon  affidavit  of  service,  for  the  appoint- 
ment of  the  receiver,  with  liberty  to  the  parties 
to  propose  themselves,  according  to  the  notice. 
Meaden  v.  Sealey,  6  Hare,  620  ;  18  L.  J.,  Ch. 
168. 

Infant   Befendant's  Interest   in   Banger.] 

The  court,  upon  the  application  of  the  plaintiff, 
appointed  a  receiver  over  the  lands  of  a  minoi 
defendant,  before  his  appeamnce  or  answer,  upon 
an  affidavit  that  the  rents  could  not  be  enforced 
from  the  under-tenants  of  the  minor  (who  was 
not  a  ward  in  chancery),  and  that  his  intei-est . 
was  in  danger  of  being  evicted,  the  head-land- 
lord having  served  ejectments  for  the  non-pay- 
ment of  the  head-rent.  Whiteliw  v.  Sandys,  12* 
Ir.  Eq.  R.  393. 

Amendment  of  Bill  between  Notice  of  Motion 
and  Hearing.] — A  motion,  for  an  injunction  and 
receiver,  is  irregular  where  the  plaintiff  amends 
his  bill  between  the  time  of  giving  notice  of 
moving  and  the  time  of  bringing  on  the  motion. 
Gonthwaite  v.  Jtippon,  1  Beav.  54  ;  3  Jur.  7. 

The  plaintiff  amended  his  bill  after  he  had 
given  notice  of  a  motion  for  a  receiver.  Motion 
refused  with  costs.  Smith  v.  Dixon,  4  N.  R. 
259  ;  12  W.  R.  934. 

Agreement  to  Ezecnte  Bill  of  Sale— Chattels 
in  Banger.] — In  an  action  to  enforce  specific 

Eerformance  of  a  parol  agreement  to  execute  a 
ill  of  sale  of  (fersonal  chattels,  upon  an  ex  parte 
motion  before  appearance  of  the  defendant,  there 
being  evidence  of  immediate  danger  of  the 
chattels  in  question  being  disposed  of,  an  order 
was  made  appointing  the  plaintiff  (without 
security)  interim  receiver  for  fourteen  days,  or 
until  a  receiver  should  be  appointed  under  a 
reference  to  chambers  for  that  purpose  which 
the  vice-chancellor  had  directed.  The  plaintiff 
undertook  to  deal  with  the  property  only  under 
the  direction  of  the  court,  and  to  abide  by  any 
order  which  the  court  might  make  as  to  damages 
or  otherwise.  Taylor  v.  Bckernley,  46  L.  J.,  Ch 
527  ;  2  Ch.  D.  302  ;  34  L.  T.  637  ;  24  W.  R.  45o! 

d.  Before  Hearing  or  Decree. 

Interlocutory  Application.]  —  Receiver  and 
manager  of  the  property  of  a  limited  mining 
company  appointed  on  an  interlocutory  applica- 
tion. Peek  V.  Trimsaran  Coal  and  Iron  Co.,  45 
L.  J.,  Ch.  281  ;  2  Ch.  D.  115  ;  24  W.  R.  361. 

"Interlocutory  Order."]— The  words  "inter- 
locutory order  "  in  s.  26,  sub-s.  8,  of  the  Judica- 
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tore  Act,  1873,  are  not  confined  in  their  meaning 
to  an  onler  made  between  writ  and  final  judg- 
ment, but  mean  an  order  other  than  final  judg- 
ment in  an  action,  whether  such  order  be  made 
before  judgment  or  after.  Smith  v.  Cotoell,  60 
L.  J.,  Q.  B.  38  ;  6  Q.  B.  D.  76  ;  43  L.  T.  628  ;  29 
W.  R.  227— C.  A. 

On  notion  for  Judgment.] — ^The  court  has 
jurisdiction  on  motion  for  juaffment  to  appoint 
a  receiyer.  Capper,  In  re^  Hobertion  v.  Capper, 
26  W.  B.  434. 

Biscretion  of  Court.] — ^In  all  cases  whj^re  the 
court  interferes  by  appointing  a  receiver  of  pro- 
perty in  the  possession  of  a  defendant  before  the 
title  is  established  by  decree  it  exercises  a  discre- 
tion to  be  governed  by  all  the  circumstances  of 
this  case.  In  such  a  case  the  court  expects  the 
plaintiff  to  proceed  with  the  most  complete  and 
honest  diligence  to  obtain  a  decree.  Owen  v. 
Roman,  4  H.  L.  Gas.  997 ;  1  Eq.  Bep.  S70 ;  17 
Jur.  861. 

Suit  Wrongly  Framed  no  Bar.] — The  court 
will  interfere  on  an  interlocutory  application  to 
appoint  a  receiver,  notwithstanding  grave  doubts 
as  to  the  propriety  of  the  frame  of  the  suit,  and 
the  necessity  of  making  additional  parties. 
Fripp  v.  Chard  Ry.,  11  Hare.  241  :  1  Eq.  Rep. 
603  ;  22  L.  J.,  Ch.  1084  ;  17  Jur.  887  ;  1  W.  R. 
477. 

Potsestion  not  Bistorbed  heoaute  Plaintiff  a 
4(ood  Title.] — Tlie  court  will  not,  before  the 
hearing  of  tne  cause,  appoint  a  receiver  of  the 
rents  and  profits  of  real  estate,  on  the  mere 
ground  that  the  party  making  the  application 
has  a  good  title,  no  fraud  or  spoliation  being 
alleged  against  the  party  in  possession.  Toldervy 
V.  Colt,  1  Y.  &  Coll.  621* ;  6  L.  J.,  Ex.  Eq.  25. 

Xining  Property.] — Receiver  and  manager  of 
the  property  of  a  limiteii  mining  company  ap- 
pointed on  an  interlocutory  application.  Ptfek 
V.  Trim4aran  Coal,  Iron,  tj"  Steel  Co.,  45  L.  J., 
Ch.  281.  And  see  Porter  v.  Zo;;*'*,  37  L.  T.  824  ; 
L.  R.  7  Ch.  D.  368.    And  tee  COMPANY. 

Enforcing  Becree— Debts  Secured  by  Tmtt 
Bead.] — An  application  by  creditors,  whose 
debts,  secured  by  a  trust  deed,  had  been  estab- 
lished by  a  decree  of  the  court  of  chancery  in 
England,  to  appoint  a  receiver  over  the  trust 
estates  in  possession  of  defendant,  the  debtor, 
refused,  it  being  doubtful,  as  the  record  was 
framed,  whether  at  the  hearing  of  the  cause 
the  plaintiffs  would  be  entitled  to  a  decree. 
For  the  record  to  carry  the  English  decree  into 
execution  was  so  imperfectly  framed,  that  the 
.defendant,  by  joining  issue  on  the  original  record, 
would  be  at  liberty  to  impeach  the  securities  so 
established ;  which  he  could  not  do  on  a  bill 
filed  solely  and  exclasively  to  aid  the  execution 
of  the  English  decree.  Houlditeh  v.  Donegal 
.(.Lord),  Beat.  146. 

Adminiitratlon  Bait — 'So  Personal  Estate.] — 
Where  it  appears  by  the  answer  that  the  real 
estate  must  be  responsible,  as  that  there  is  no 
personal  estate  to  be  first  applied  to  debts,  a 
receiver  will  be  granted  in  the  first  instance. 
William  t  v.  M' Samara,  8  Ves.  71. 

Profits  of  Oi&oe  Assigned— Beoeiyer  Pending 


Deoisloa  as  to  Validity.]— The  profits  of  the 
ofiice  of  clerk  of  the  peace  being  assigned  for 
payment  oi  creditors,  a  receiver  was  appointed, 
pending  the  question  of  the  validity  of  the 
assignment.  Palmer  y.  Vavgha^  3  Swanst. 
173. 

Assignment  of  Allowance  to  Treasury  Connsel.] 
The  court  will  not  appoint  a  receiver  of  the 
annual  allowance  paid  to  the  assistant  parlia- 
mentary oonnsel  to  the  lords  of  the  treasury 
before  the  hearing.  Whether  the  allowance  be 
assignable,  quaere.  Cooper  v.  Reilly,  1  Ross.  & 
M.  560.    See  2  Sim.  5(;0. 

Compelling  Partners  to  keep  within  Deed.] 

— The  court  will  entertain  a  bill  to  compel  part- 
ners to  act  according  to  the  provisions  of  instru- 
ments into  which  they  have  entered  ;  and  where 
it  will  interfere  for  that  purpose,  will  take  care 
that  the  decree  shall  not  be  defeated  by  any- 
thing done  in  the  meantime.  Thus,  where  in 
1812,  the  then  proprietors  of  Covent  Garden 
Theatre  executea  a  deed,  by  which  they  cove- 
nanted and  agreed,  that  the  profits  of  the 
theatre  should  be  exclusively  appropriated  to 
particular  purposes,  and  that  the  treasurer  for 
the  time  being  should  be  irrevocably  directed  so 
to  apply  the  profits  ;  and  in  1822,  parties,  then 
entitled  under  the  former  proprietors  to 
seven-eighths  of  the  theatre,  entered  into  an 
agreement,  which  provided,  in  some  respects,  for 
a  different  amplication  of  the  profits,  and  other- 
wise affected  the  rights  of  a  party  interested  in 
the  remaining  eighth,  who  was  not  consulted  on 
1  the  subject ;  the  court,  upon  a  bill  filed  by  that 
j  party,  for  the  specific  performance  of  the  cove- 
nants and  agreements  contained  in  the  deed  of 
1812,  appointeii  a  receiver.  Cofut  v.  Harris^ 
Turn.  &  R.  496  ;  24  R.  R.  108. 

Beeree  of  Foreign  Court— Enforcing.] — An 
application  by  the  plaintiff  for  a  receiver  after 
answer,  but  before  hearing,  in  a  suit  to  carry 
into  execution  a  decree  of  a  foreign  court,  re- 
fused ;  for  this  court  cannot  do  any  act  to  dis- 
turb the  existing  possession,  until  it  shall,  by  a 
regular  adjudication,  have  taken  cognisance  of 
the  whole  subject,  and  have  made  a  declaratory 
decree  that  it  ought  to  carry  into  execution  the 
foreign  decree  agiiinst  the  property  of  the  defen- 
dant within  its  jurisdiction.  Houlditeh'^.  Done- 
gal {Lord),  Beat.  390. 

Bait  for  Appointment  of  New  Trustees.] — 
Receiver  appointed  upon  motion  in  a  suit  for  the 
appointment  of  new  trustees,  reasons  being 
assigned  for  the  delay  in  bringing  the  cause  to  a 
hearing.    Bartley  v.  Bartley,  9  Jur.  224. 

Suit  for  Beoeiyer— Pendente  lite— Kon-Pros^ 
oution.] — ^A  suit  for  a  receiver  pendente  lite  is 
never  brought  to  a  hearing  ;  therefore  a  motion 
to  dismiss  for  want  of  prosecution  was  refused, 
with  costs.  Edwards  v.  Edwardt,  22  L.  J.,  Ch. 
1055 ;  17  Jur.  826.  And  see  Andereon  v. 
Guichardf  9  Hare,  276. 

Probate  Suit  in  Ecclesiastical  Court.] — A 

suit  for  a  receiver  pending  a  litigation  for  probate 
in  the  ecclesiastical  court,  is  never  brought  to  a 
hearing,  and  therefore  cannot  be  dismissed  for 
want  of  prosecution,  but  after  the  litigation  is 
ended  in  the  ecclesiastical  court,  the  court  will 
on   motion   dispose  of   the  costs  of   the  suit. 
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Barton  r.  Rock,  22  Beav.  81.    See  mno  Ptobate 
Act  (20  &  21  Vict.  c.  77)  ss.  70,  71. 

Before  Probate.  1— Where   an   executor 


had,  before  probate^  and  without  the  assent  of 
his  co-ezecntor,  intermeddled  in  the  estate,  and 
made  preparations  to  dispose  of  a  portion  of  it, 
the  coort  gave  leave  to  the  co-executor  to  issue  a 
writ  against  him  claiming  an  injunction,  and 
praying  for  the  appointment  of  a  receiver. 
Moore,  In  the  Good*  of,  67  L.  J ,  P.  37  ;  13  P.  D. 
36  ;  58  L.  T.  386  ;  36  W.  R.  576  ;  62  J.  P.  200. 

See  Will. 

o.  After  Decree. 

Final  Judgment  —  Whether  Kew  Action 
Heoeisary—'«  Cause  or  Matter  Fending."]— So 
long  as  the  final  judgment  in  an  action  remains 
unsatisfied,  the  action  is  a  "cause  or  matter 
pending"  within  the  meaning  of  s.  24,  sub-s.  7, 
of  the  Judicature  Act,  1873,  and  consequently, 
in  an  action  by  a  creditor  against  a  debtor  in 
which  the  plaintiff  has  obtained  final  judgment, 
the  court  has  power,  under  that  sub-s.,  in  order 
to  satisfy  the  judgment,  to  grant  equitable  exe- 
cution against  the  defendsmt  by  appointing  a 
receiver  upon  motion  in  that  action,  although 
the  writ  may  not  have  been  indorsed  with  a 
claim  for  a  receiver ;  it  being  unnecessary  in 
such  case  to  bring  another  action  for  the  pur- 
pose. Salt  V.  Cooper,  50  L.  J.,  Ch.  629  ;  16  Ch. 
D.  544 ;  43  L.  T.  682  :  29  W.  R.  653— C.  A.  See 
also  Peace  and  Waller,  In  re,  24  Ch.  D.  405 ; 
31  W.  R.  899— C.  A.  And  Anglo-Italian  Bank 
V.  Darie^,  47  L.  J.,  Ch.  833  ;  9  Ch.  D.  275  ;  39 
L.  T.  244 ;  27  W.  R.  3— C.  A. 

When  Granted.] — ^A  receiver  may  be  granted 
on  motion,  notwithstanding  the  reservation  of 
all  matters  under  the  decree,  for  this  is  a  mere 
provisional  order.  Cooke  v.  Gmyn,  3  Atk.  690. 
And  see  Barker  v.  Roe,  1  L.  &  T.  665.  S,  a,  Ir. 
£q.  R.  692. 

Urgency.] — ^A  receiver  appointed   after 

decree  upon  motion,  in  an  urgent  cose.  Thomas 
v.  Davie*,  11  Beav.  29. 

Decree   for  Sale.] — Receiver  appointe<l 


after  a  decree  for  sale.    Bywater't  Bstate,  In 
re,  1  Jur.  (N.S.)  227. 

Executor  Allowing  Ground  Bents  to  get 


into  Arrear.] — A  receiver  appointed  where  the 
executrix,  being  in  possession  of  certain  lease- 
hold and  other  personal  estate,  had  allowed 
ground  rents  to  be  in  arrear,  although  the  plain- 
tiff had  already  obtained  an  order  equivalent  to 
a  decree  for  sale  and  administration.  Bywater*8 
Ettate,  In  re,  1  Jur.  (N.S.)  227. 

Collection  of  Bents  and  Payment  of  Out- 
goings.]— In  a  suit  praying  the  declaration  of 
the  rights  of  parties,  but  not  praying  for  a 
receiver  after  decree,  matters  having  occurred 
showing  a  necessity  for  arrangements  for  the 
collection  of  i-ents,  and  for  making  proTision  for 
Ouvgoings,  the  court  granted  a  receiver.  Wright 
V.  Vernon,  3  Drew.  1 12. 

Creditor's  Suit— Beceiyer  not  Prayed  by 

Bill.] — Motion  by  plaintiff  in  a  creditor's  suit 
after  decree,  but  before  report,  for  the  appoint- 
ment of  a  receiver,  the  bill  not  praying  for  a 
receiver.  Refused  with  costs.  Fallows  v. 
Dillon  {Lord),  1  W.  R.  101. 


t.  Indorsement  of  Writ  and  Prayer 

of  Bill. 

Plaintiff  should  Indorse  Writ  for.] — A  plain- 
tiff should  indorse  his  writ  with  a  claim  for  an 
injunction  or  for  a  receiver  when  the  obtaining 
of  either  is  a  substantial  object  of  his  action. 
Colehoume  v.  Colehimme,  45  L.  J.,  Ch.  749 ; 
1  Ch.  D.  690 ;  24  W.  R.  235. 

Beoeiyer  not  asked  —  Power  to  Appoint  at 
Hearing.] — A  prayer  for  a  receiver  is  not  neces- 
sary to  get  a  receiver  appointed,  if  the  facts 
stated  authorise  the  appointment  of  a  receiver. 
Malcolm  v.  Montgomery,  2  Moll.  500. 

A  receiver  may  be  appointed  at  the  hearing, 
though  not  prayed  for.  Osborne  v.  Harvey, 
1  Y.  &  Coll.  C.  C.  116  ;  11  L.  J.,  Ch.  42  ;  Botv- 
man  v.  Bell,  14  Sim.  392  ;  14  L.  J.,  Ch.  119. 

On  Interlocutory  ICotion.] — The  court 

will  not  appoint  a  receiver  upon  an  interlocutory 
motion,  unless  the  appointment  of  a  receiver  is 
prayed  for  by  the  bill.  Pare  v.  Clegg,  7  Jur. 
(N.S.)  1136  ;  3  L.  T.  648  ;.9  W.  R.  216. 

Partition  Suit — Preserration  of  Property.] — 

In  a  suit  for  determining  the  right  as  between 
the  plaintiff  and  defendant  to  certain  estates,'  a 
decree  was  mad^  declaring  the  right  of  the  plain- 
tiff and  one  of  the  defendants  to  two-thirds ; 
owing  to  a  previous  partition  suit,  the  decree 
contained  no  specific  direction  that  the  defen- 
dant, against  whom  the  decree  was,  should  de- 
liver up  possession.  The  bill  did  not  pray  nor 
make  a  case  for  a  receiver,  nor  did  the  decree 
appoint  a  receiver.  After  the  decree  from  which 
an  appeal  was  pending,  the  defendant  did  not  de-- 
liver  up  possession  ;  there  were  charges  and  out- 
goings to  be  provided  for,  and  owing  to  disputes 
between  the  parties,  the  tenants  refused  to  pay 
their  rents,  either  to  the  plaintiff  or  to  the  de- 
fendants. A  receiver  was  appointed  of  the 
lands  let  to  tenants,  but  not  of  the  mansion- 
house  and  land  in  the  personal  occupation  of 
the  defendant,  the  court  expressly  refusing  to 
make  the  appointment  of  a  receiver  ancillary  to- 
the  exclusion  of  the  defendant  from  possession,^ 
and  granting  it  only  to  provide  for  the  due 
receipt  of  the  rents,  and  providing  for  the  pre- 
servation of  the  property,  and  the  payment  of 
liabilities  and  outgoings.  Wright  v.  Vernon, 
3  Drew.  112. 

Bepresentatives  of  Estate  out  of  Jurisdiction.] 

— The  court  will  not  appoint  a  receiver,  in  a 
cyjse.  where  the  persons  representing  the  estate 
ar 0  Cf  it  of  the  jurisdiction,  and  have  not  ap- 
pearccL  in  r^)e  suit.  Shaw  v.  Shore,  5  L.  T.,  Ch. 
79. 

g.  By  Siunmons  in  Chambors. 

Since  Judicature  Act — Originating  Summoni.1 
—  Semble,  that  a  receiver  may  be  appointea 
under  an  originating  summons.  Gee  v.  Bell, 
35  Ch.  D.  160 ;  66  L.  T.  305  ;  35  W.  R.  805. 

In  an  administration  action,  commenced  by 
originating  summons,  a  receiver  may  (in  a 
proi)€r  case)  be  appointed  immediately  after  the 
service  of  the  summons  and  before  any  order  for 
administration  has  been  made.  Francke,  In  re, 
Drake  v.  Francke,  57  L.  J.,  Ch.  437;  68  L.  T. 
305. 
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A  mortgagee  issued  a  writ  asking  for  the 
ufloal  order  for  foreclosure,  and  moved  for  the 
appointment  of  a  receiver,  and  on  the  motion 
being  heard  a  receiver  was  appointed.  A  state- 
ment of  claim  was  delivered,  but  the  mortgagor 
having  become  bankrupt,  the  plaintiff  withdrew 
his  claim  for  payment : — Held,  that  the  plaintiff 
should  have  proceeded  by  originating  summons. 
The  court  made  the  usual  foreclosure  order,  but 
directed  the  taxing-master  to  allow  such  costs 
as  the  plaintiff  would  have  been  entitled  to  if  he 
had  proceedeil  bv  orip:inating  summons  and  no 
more.  Barr  v.  Harding,  58  L.  T.  74  ;  36  W.  R. 
216. 

Serrioe  of  Suminons  on  Foreigner  out  of  Juris- 
diction.]—There  is  no  jurisdiction  to  give  leave 
to  serve  a  summons  for  appointment  of  a  receiver 
on  a  judgment  debtor  who  is  a  foreigner  residing 
out  of  the  jurisdiction.  Weldon  v.  Gounod^  15 
Q.  B.  D.  622. 

Before  Judicature  Act — Supplying  place  of 
Xeceiyer  already  Appointed.] — When  the  appli- 
cation for  the  appointment  of  a  receiver  is  made 
for  the  first  time  in  the  cause  it  must  be  heard 
in  court :  but  where  the  application  is  only  to 
supply  the  place  of  a  receiver  already  appointed, 
and  whose  office  has  become  vacant  by  death  or 
otherwise,  it  may  be  made  in  chambers.  Grote 
v.  Bing,  9  Hare  (App.)  1 ;  1  W.  R.  80. 

Appointment  by  Content]  —  Application  for 
appointment  of  receiver  by  consent  should  be 
by  summons  at  chambers.  Blackhorough  v. 
Aarenhill,  16  Jur.  1085  ;  1  W.  R.  56. 

Management  of  Prcperty^lS  h  16  Vict.  c.  80, 
i.  26.] — In  an  administi-ation  suit,  where  an 
order  had  been  made  that  the  trustees  of  the 
estate  of  the  testator  in  the  cause  should  con- 
tinue to  receive  the  rents  and  profits  and  pro- 
•Kieeds  of  the  estate,  and  keep  down  the  annuities 
bequeathed  by  his  will,  and  from  time  to  time 
pass  their  accounts  in  chambers,  and  pay  in 
their  balances,  an  order  appointing  a  receiver 
was  made  in  chambers  by  a  vice-chancellor  per- 
sonally, upon  the  application  of  some  of  the 
beneficiaries,  upon  the  ground  that  the  trustees 
had  made  default  in  passing  their  accounts. 
The  trustees  and  other  parties  op^  osed  the  ap- 
plication : — Held,  that  this  was  a  matter  con- 
nected with  the  man  n  gem  en  t  of  property  within 
the  15  &  16  Vict.  c.  80,  s.  26,  and  that  the  judge 
had  jurisdiction  to  make  the  order  in  chambers. 
Booth  V.  Conlton,  16  W.  R.  683. 

After  Elegit  returned.] — A  creditor  who  had 
recovered  judgment  in  an  action  sued  out  a  writ 
of  elegit,  to  which  writ  the  sheriff  returned  that 
there  were  no  goods  or  lands  of  the  debtor  which 
he  could  deliver.  It  appearing,  however,  that 
the  debtor  was  entitled  to  an  equity  of  redemp- 
tion of  certain  land,  the  creditor,  without  com- 
mencing any  fresh  action  for  the  purpose,  made 
an  application  to  a  judge  at  chamboi-a  tnr  the 
appointment  of  a  receiver:  —  Held,  that  «nch 
application  was  rightly  made  in  the  original 
action,  and  that  it  was  unnecessary  to  commence 
a  new  action  for  the  purpose.  Smith  v.  Cowefl, 
50  L.  J.,  Q.  B.  .3S  ;  6  Q.  B.  D.  75  ;  43  L.  T.  528  ; 
29  W.  R.  227— C.  A. 

Motion  or  Summons  -  Chancery  Diyision.] — A 
motion  was  made  in  an  action  for  the  appoint- 


ment of  a  receiver  by  way  of  equitable  exe- 
cution of  the  property  of  two  defendants  in 
an  action,  for  the  purpose  of  obtaining  pay- 
ment of  costs  which  they  had  been  ordered  to 
pay.  It  was  contended  on  the  part  of  the  two 
defendants  that  the  application  should  have 
been  made  by  the  less  costly  method  of  sum- 
mons in  chambers,  according  to  the  practice 
of  the  queen's  bench  division,  and  that  such 
an  appointment  should  not  be  made  unless  it 
was  shown  to  be  absolutely  necessary  in  order 
to  obtain  payment  of  debt : — Held,  that  the  ap- 
plicants were  justified  in  pioceeding  by  motion 
according  to  the  practice  in  the  chancery 
division,  but  that  it  was  worthy  of  considera- 
tion whether  such  an  application  should  not 
be  made  in  chambers  in  the  future,  and  that 
where  such  an  application  was  made  by  motion 
it  would  be  a  question  for  consideration  whether 
the  applicant  should  have  the  whole  of  his  costs  ; 
and  the  appointment  asked  for  was  made,  as  it 
did  not  appear  that  the  defendants  possessed 
sufficient  property  available  for  obtaining  pay- 
ment of  the  costs  in  anv  other  way.  Hartley , 
In  rtf,  Nuttall  «.  Whittaker,  66  L.'T.  688.  See 
ooLSl. 

h.  On  Application  of  Defendant. 

Judicature  Act,  Under.]— Cnder  Judicature 
Act,  Ord.  LIl.  r.  4,  a  defendant  in  an  action 
may,  before  judgment,  apply  for  an  injunct.-on 
and  a  receiver.  Sargatit  v.  Rtfod,  45  L.  J.,  Ch. 
206  ;  1  Ch.  D.  600. 

A  defendant  may  do  so  notwithstanding  that 
the  plaintiff  has  already  served  notice  of  motion 
for  the  like  purpose  ;  and  in  such  case  cne  order 
will  be  made  on  the  two  motions,  but  the  conduct 
of  the  proceedings  will  in  general  be  given  to  the 
plaintiff.     lb, 

A  receiver  may  now  be  appointed  in  a  part- 
nership suit  at  the  Instance  of  the  defendant. 
lb. 

Executor  against  Co-executor.]— A  motion  by 
a  defendant  for  a  receiver  is  irregular,  even  in  a 
case  where  one  executor  filed  a  bill  ag.iinst  the 
co-executor,  insisting  that  a  receiver  was  neces- 
sary. Robr.tgoH  V.  Hadlcy^  11  Beav.  614  ;  18 
L.  J.,  Ch.  428. 

Redemption  Suit,  in.]— Qusere,  whether  on 
petition,  by  the  defendant  in  a  suit  for  redemp- 
tion, a  receiver  can  be  granted  against  the 
plaintiff,  the  mortgagor  in  possession,  none  being 
asked  by  the  bilL  BarUm  v.  Gains,  8  fieav. 
329. 

Cross  Bill.]— Semble,  defendant  seeking  to 
appoint  a  receiver  before  decree  must  file  a 
ci-oes-bilL     Grote  y.  Burg,  1  W.  R.  92. 


U  Form  of  Order. 

Should  state  oyer  what  Property  Beceiyer 
Appointed.] — An  order  for  a  receiver  ought  to 
state  distinctly  on  the  face  of  it  over  what 
property  the  i-eceiver  is  appointed.  Croto  y. 
n'ood,  13  Beav.  271. 

Further  Consideration — Minutes.]— Where  a 
receiver  has  been  appointed  generally  in  an 
action  it  is  unnecessary,  when  the  action  comes 
on  upon  further  C(  nsideration.  to  insert  in  the 
minutes  a  direction  to  continue  the  receiver. 
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Undencoodt  In  re,  Undenooad  ▼.  Underwood,  60 
L.  T.  384;  37  W.  B,  428. 

J.  Date  of  Appointment. 

Oiling  Seonrity.] — An  order  was  made  at  the 
suit  of  an  equitable  mortgagee  "  that  C.  E.  M., 
upon  his  giving  security,  be  appointed  receiver," 
of  certain  chattels  comprised  in  the  security. 
After  this  order,  but  before  security  had  been 
^ven,  an  execution  creditor  of  the  mortgagor 
took  the  chattels  in  execution  : — Held,  that  the 
receiver  was  not  constituted  receiver  till  he  had 
^ven  security,  and  that  the  taking  the  chattels 
in  execution  was  not  a  contempt  of  court.  Ed- 
€Dard*  V.  Edwardt,  45  L.  J.,  Ch.  391 ;  2  Ch.  D. 
291  ;  34  L.  T.  472  ;  24  W.  R.  713— C.  A. 

But  when  the  security  is  given  the  order 
relates  back  to  the  date  when  it  was  made. 
JEe-atUf  Ex  parte,  Watkins,  In  re,  49  L.  J., 
Bk.  7 ;  13  Ch.  D.  252 ;  41  L.  T.  665  ;  28  W.  R. 
127—0.  A. 


Validity  of  Exeoution.]  —  An   action 


^?B8  brought  by  debenture-holders  to  realise 
their  security.  On  the  10th  Jan.,  1883,  A. 
^^as  appointed  interim  receiver,  with  power 
to  take  possession  of  the  property  of  the 
<x>mpany.  On  the  12th  Jan.,  1883,  he  was  con- 
tinued as  receiver.  In  neither  order  was  there 
Any  direction  as  to  his  giving  security.  The 
receiver  entered  into  possession  and  remained, 
and  was  in  possession  on  the  18th  March,  18S8, 
when  a  judgment  creditor  of  the  company  levied 
execution  on  the  goods  and  chattels  of  the 
company,  then  in  the  possession  of  the  receiver. 
The  receiver  gave  notice  of  his  claim  on  behalf 
of  the  debenture- holders,  and  an  interpleader 
issue  was  directed.  On  the  21st  April,  1888,  the 
ordinary  judgment  in  a  debenture-holders'  action 
was  taken,  and  the  receiver  was  continued  and 
was  directed  to  give  security  : — Held,  that  the 
receiver  had  been  duly  appointed  with  directions 
to  take  possession  ;  that  ne  was  therefore  validly 
in  possession ;  and  that  the  judgment  creditor 
was  not  entitled  to  the  goods.  Morrison  v. 
Skeme  Ironworks  Co.,  60  L.  T.  588. 

Liability  of  Receiver.]— The  principle 

that  the  appointment  of  a  receiver  is  merely 
conditional  until  his  security  is  perfected,  applies 
only  to  cases  where  the  question  is  as  to  his  title 
as  against  third  parties.  It  has  no  application 
where  the  question  is  as  to  his  own  liability,  or 
that  of  his  sureties,  in  respect  of  moneys  received 
and  expended  by  him  as  receiver.  Smart  v. 
Jtood,  49  L.  T.  467. 

k.  Costs. 

Debtor  in  Person — Court  not  Properly  As- 
sisted.]— On  appeal  by  the  defendant  to  the  lord 
chancellor,  his  lordship  ordered  the  plaintiff's 
motion  for  a  receiver  and  manager  l>efore  the 
master  of  the  rolls  to  be  dismissed,  but  refused 
the  costs  of  that  motion,  on  the  ground  that  the 
defendant,  who  had  appeared  in  person,  had  in 
so  doing  prevented  the  court  below  from  having 
all  the  assistance  which  was  necessary  for  a 
right  decision  in  the  case,  and  had  thus  led  to 
the  plaintiff  s  obtaining  the  order  appealed  from, 
and  which  his  lordship  discharged.  Ifall  v.  Jffall, 
3  Mac  ic  G.  79 ;  20  L.  J.,  Ch.  585  ;  15  Jur. 
363. 

Cesti  tf  Appoiatment  of  Beoeiyer  and  Land- 


lord's Claim  for  Bent]— The  petitioner  is  entitled 
to  be  paid  the  costs  of  the  appointment  of  a 
receiver  out  of  a  fund  realised  by  him  in  priority 
to  the  landlord's  claim  for  rent.  If^ad  v.  Cor- 
coran, 1  Ir.  Ch.  R.  235. 

In  Partnership  Sait.]-^A  motion  for  a  receiver 
made  by  a  plaintiff  in  a  partnership  suit  was 
ordered  to  stand  over  till  the  hearing  of  the 
cause,  and  no  order  was  made  as  to  the  costs  of 
the  motion.  Afterwards  the  common  order  was 
made  for  dismissing  the  bill  for  want  of  prosecu- 
tion : — Held,  that  the  defendant's  costs  of  the 
motion  must  be  allowed  him  as  costs  in  the 
cause.  Corcoran  v.  Witt,  41  L.  J.,  Ch.  67  ;  L.  E. 
18  Eq.  63  ;  25  L.  T.  653. 

Beoeiver  Pendente  lite  in  Probate  Suit — 
Liability  of  Ezeontors.] — When  a  will  had  been 
proved  and  afterwards  impeached  and  declared 
void,  the  executors  condemned  in  costs,  and  a 
suit  instituted  for  a  receiver  pendente  lite  which 
had  failed,  a  motion  to  make  the  executors  pay 
the  costs  of  the  suit  for  the  receiver  was  refused. 
Orimston  v.  Timms,  22  L.  T.  646;  18  W.  B. 
747. 

1.  Beceiver  and  Manager,  of. 

See  Company  (Dbbbntuees) — Partnership. 

2.  For  Whose  Benefit. 

Beoeiver  of  Court  Holds  on  Behalf  of  All.] — 
A  receiver  appointed  by  the  court  is  appointed 
on  behalf  of  all  parties.  Davis  v.  MarlhoTovgh 
QBuke),  2  Swanst.  118. 

Money  in  a  receiver's  hands  is  in  custodiA 
legis,  for  whoever  can  make  out  a  title  to  it. 
When  a  puisne  incumbrancer  obtains  the  appoint- 
ment of  a  receiver,  any  prior  creditor  may  file  a 
bill,  and  attach  the  rents  in  his  hands.  Delany 
V.  Mansfield,  1  Hog.  234. 

N.  and  P.,  incumbrancers,  moved  that  their 
reported  demand  should  be  paid  out  of  the  rents 
paid  in  by  the  receiver,  which  they  insisted 
should,  as  to  T.,  an  incumbrancer  to  whose 
cause  the  receiver  was  extended,  be  considered 
as  bygone  rents,  having  been  collected  by  their 
diligence  in  causes  to  which  T.  was  not  a  party, 
and  long  before  T.  had  obtained  a  decree  or 
receiver : — Held,  that  the  fund  could  not  be 
paid  out  without  regard  to  the  priority  of  T., 
and  that  it  should  accordingly  be  extended  to  all 
the  causes  ;  that  a  fund  in  court  is  never  to  be 
considered  as  bygone  rents,  but  in  custodi^  legis 
for  the  persons  entitled  in  priority.  Murtagh 
V.  Tlsdall,  2  Ir.  Eq.  R.  41. 

An  Offioer  of  the  Conrt.]— The  rights  of 

parties  are  not  affected  by  the  appointment  of  a 
receiver  by  the  court.  The  receiver  is  an  officer 
of  the  court,  holding  the  property  for  the  party 
who  may  ultimately  appear  to  be  entitled  to  it. 
PoHvian  v.  MiU,  8  L.  J.,  Ch.  161. 

A  receiver,  who  had  been  appointed,  in  con- 
sequence of  the  misconduct  and  incapacity  of 
trustees  under  a  will,  discharged  upon  the  ap- 
pointment of  new  trustees  by  the  court.  Bain' 
brigge  v.  Blair,  3  Beav.  421 ;  10  L.  J.,  Ch.  193. 

A  receiver  is  appointed  for  the  benefit  of  all 
parties  interested,  and  will  not  therefore  be  dis- 
charged merely  on  the  application  of  the  party 
at  whose  instance  he  was  appointed.    lb. 

A  receiver  appointed  by  the  court  of  chancery 
in  an  adverse  suit,  is  not  the  receiver  of  the 
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inheritor  within  the  meaning  of  the  4  ft  6  Will.  4, 
o.  82.    Anon,,  3  Ir.  Eq.  R.  601. 

Iiieiimhraiieers.l  —  The  appointment  of  re- 
ceiver is  for  the  benefit  of  incambrancers  only 
BO  far  as  expressed  to  be  for  their  benefit,  and 
thej  choose  to  avail  themselves  of  it.  GreiUy 
T.  AiierUy,  1  Swanst  679 ;  18  R.  R.  146. 

Bpeelfio  Performanee.] — Where  a  receiver  is 
appointed  in  a  suit  for  specific  performance,  If 
the  purchaser  is  compeUea  to  take  the  title,  the 
receiver  is  to  be  considered  as  his  receiver. 
Boehm  V.  Wood,  Turn.  &  R.  345. 

Possession  of  Reeeiver.] — Money  in  the  hands 
of  a  receiver  is  not  in  custodi&  legis  in  the 
same  way  as  it  is  when  in  the  ^nds  of  a 
sequestrator.  Hoare^  In  re^  Hoare  v.  Otoen^  61 
L.  J.,  Ch.  641  ;  [1892]  3  Ch.  94  ;  67  L.  T.  46  ; 
41  W.  R.  105. 

A  receiver  was  appointed  by  the  conrt  of  an 
estate  which  had  been  mortgaged  to  A.  By  a 
decree  dated  in  December,  1827,  the  receiver 
was  ordered  to  be  disclmrged,  and  pay  the 
balance  in  his  hands  to  A.  The  receiver  con- 
tinued  to  receive  the  rents  nntil  1830,  but  paid 
them  over  to  A.,  and,  after  that  time,  the  rents 
were  paid  by  the  tenants  to  A : — Held,  that  the 
possession  of  the  receiver  after  December,  1827, 
was  the  possession  of  A.,  and  that,  therefore,  A. 
had  been  in  possession  from  that  time.  Horlock 
V.  Smith,  11  L.  J.,  Ch.  157  ;  6  Jur.  478. 

The  trustee  and  executor  of  A.  6.,  the  owner 
of  one  moiety  of  a  plantation  in  Jamaica,  took  a 
lease  of  the  other  moiety  from  £.  and  F.,  the 
owners  of  it,  at  a  certain  rent,  and  with  cove- 
nants  to  keep  it  in  repair,  &c.  A  suit  was  subse- 
quently instituted  in  England,  by  the  parties 
interested  under  the  will  of  A.  B.,  for  the  execu- 
tion of  the  trusts  of  the  will,  and  certain  parties 
in  Jamaica  were  appointed  receivers  and  managers 
of  the  estates  of  A.  B.  These  parties  entered  into 
possession  of  the  entire  plantation,  and  remitted 
the  proceeds  to  the  consignees  in  England  ap- 
pointed in  the  suit,  who  paid  the  sums  received 
into  court.  No  rent  having,  for  many  years, 
beai  received  by  E.  and  F.  in  respect  of  their 
moiety  of  the  plantation,  a  petition  was  pre- 
sented by  them  for  payment  out  of  the  funds  in 
court  of  the  arrears  of  rent  due,  and  also  of  a 
sum  which  they  claimed  in  respect  of  dilapida- 
tions during  the  receiver's  occupation.  E.  and 
F.  were  not  parties  to  the  suit : — Held,  that, 
notwithstanding  that  some  of  the  parties  in- 
terested under  the  will  of  A.  B.  were  under 
disability,  yet  that  they  were  bouud  by  the 
occupation  of  the  receivers,  and  that  E.  and  F. 
were  entitled  to  an  order  for  payment  of  the 
arrears  of  rent,  and  to  a  reference  in  respect  of 
the  dilapidations.  Keate  v.  Phik^  3  Mac.  &  G. 
476  ;  21  L.  J.  Ch.  574  ;  16  Jur.  69. 

Inspeotorship  Deed.]— When  a  receiver  is  ap- 
pointed under  an  ordinary  inspectorship  deed,  the 
inspectors,  though  they  appoint  and  may  remove 
him,  are  not  responsible  for  his  default,  as  if  he 
were  their  agent.  Hohson  v.  Jotics,  89  L.  J.,  Ch. 
245 ;  L.  R.  9  Eq.  456 ;  22  L.  T.  143 ;  18  W.  R. 
477. 

8.  Other  Mattebb. 

Application  under  4  ft  6  Will.  4,  o.  55.]— The 

receiver  in  the  cause  is  the  proper  person  to 


present  the  petition,  and  to  make  the  verifying; 
affidavit  for  a  receiver  under  the  4  &  6  WilL  4,. 
a  66,  upon  a  tenant's  recognisance.  Daly  v. 
Lyneh,  9  Ir.  Eq.  R.  2. 

Affidavit  going  beyond  Allegations  vbl 
BilLI — Where  facts,  not  founded  on  allegatiom 
in  the  bill,  are  introduce  into  affidavits  in» 
support  of  an  application  for  a  receiver,  the- 
court  will  disregard  them,  and  a  defendant  acts- 
properly  in  not  answering  them.  Dawwn  v.. 
YaJte9, 1  Beav.  301  ;  2  Jur.  960. 

Interflerence  with  Receiver — Contempt.]— Any^ 
interference  with  a  receiver  appointed  by  the 
court  is  a  contempt.  Helmore  v.  SmUK  See- 
col.  62. 

Administration  Action,  ijL'l—See  Ezeoutor 
AND  Administrator. 

Debenture-holders'  Action,   in.]  —  See  Com* 

PANT. 

Equitable  Execution,  by  way  ot^^See  coL  31^ 
and  Execution. 

ICortgagse,  by.]— iS^^  Mortgage. 

Partnership  Action,  in.]— iS^  Partnership., 

Railway  Companies  Act,  Under.]— Ss^  Raii»- 

WAY. 

II.  WHO  MAY  BE. 
1.  General  Principles. 

Nominee  of  Person  having  Carriage  of  Order.  J 

— The  nominee  of  the  party  who  has  the  carriage 
of  the  order  for  a  receiver,  will  be  appoint^id, 
unless  some  other  party  shall  propose  a  more 
eligible  person.     WiUon  v.  Foe,  1  Hog.  322. 

Receiver  undertaking  to  Act  under  Birec* 
tions  of  Expert.] — The  appointment  of  a  person 
as  receiver  over  a  kind  of  property,  the  manage- 
ment of  which  he  does  not  understand,  with  an 
undertaking  to  act  under  the  direction  of  a 
pei-son  who  does  understand  it,  is  proper.. 
Lvpton  V.  Stephenson,  11  Ir.  Eq.  R.  484. 

The  appointment  of  a  receiver,  who  acts  under 
the  direction  of  a  defendant,  is  objectionable.  IK 

A  reference  to  appoint  a  receiver  sent  back 
to  the  master,  though  the  master's  selection  had? 
been  affirmed  by  the  master  of  the  rolls.    Ih. 

Lunatic's  Estate — ^Nominee  of  Master.] — ^The- 
peison  whom  the  master  has  approved  for  tho 
office  of  receiver  of  lunatic's  estate  must,  to- 
reject  him,  be  shov\'n  incompetent,  not  merely 
another  penon  more  eligible.  Bangor  (Lord)^ 
In  re,  2  ilciSL  618. 

Discretion  of  Court- Appeal.] — The  court  otf 
appeal  will  not,  except  in  an  extreme  case, 
disturb  the  selection  of  a  receiver  by  a  judge, 
unless  there  is  some  objection,  in  point  of  prin- 
ciple, to  the  person  appointed.  Cookes  v.  Cookes^ 
2  De  G.  J.  &  S.  526. 

How  objections  in  point  of  principle  are  Uy 
be  treated  where  the  order  gives  the  person- 
objected  to  liberty  to  propose  himself  as  receiver.. 
Ib. 

Liquidator  appointed  Receiver..]  —  An  order 
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haying  been  made  for  continuing  under  super- 
Tision  the  Yoluntary  winding-up  of  a  company, 
Tinder  which  a  liquidator  had  been  appointed,  an 
equitable  mortgagee  of  property  of  the  company 
filed  a  bill  to  enforce  his  security,  and  obtained 
an  order  for  a  receiver.  The  company  proposed 
the  hquidator  as  receiver,  but  the  judge  in 
chambers  appointed  another  person,  who  had 
been  proposed  by  the  plaintifE: — Held,  that  the 
liquioator,  inasmuch  as  no  personal  objection 
was  alleged  against  him,  ought  to  have  been 
appointed  receiver,  since  the  appointment  of 
another  person  would  cause  great  and  unneces- 
sary expense ;  and  that  this  was  a  matter  of 
principle,  so  that  an  appeal  from  the  appoint- 
ment by  the  judge  coula  be  entertained.  PeiTi/ 
V.  Oriental  HoteU  Co.,  L.  R.  5  Ch.  420 ;  23  L.  T. 
526  ;  18  W.  R.  779.    See  COMPA>Y. 

Appointment  withoat  Salary  —  Security  — 
Preminxni  paid  to  Ouaraatee  Society— How  to 
be  Borne.] — Where  a  receiver  is  appointed  with- 
out salary,  but  has  to  find  security,  premiums 
paid  by  him  to  a  guarantee  society  for  joining  in 
the  security  will  be  allowed  to  him  in  his 
accounts,  but  such  payments  will  not  be  allowed 
in  the  case  of  a  receiver  appointed  with  salary. 
Ilarriit  v.  Sleep,  66  L.  J.,  Ch.  oil  ;  [1897]  2  Ch. 
80  ;  76  L.  T.  458  ;  45  W.  R.  536. 


Extra  Work  —  Wages — Allowances  — 


Time  of  Application.! — A  person  who  agrees 
to  act  as  receiver  and  manager  without  salary, 
and  does  not  at  the  time  of  his  appointment 
obtain  the  sanction  of  the  court  to  his  receipt  of 
wages  for  extra  work  done  for  the  business,  runs 
a  risk  of  losing  those  wages  altogether  ;  but  the 
court  will  in  a  proper  case  make  allowances  for 
extraordinary  services.  Harrit  v.  Slet'p,  66  L.  J., 
Cb.  596 ;  [1897]  2  Ch.  80  ;  76  L.  T.  670  ;  45 
W.  R.  680— C.A.   iSfedCol.  58. 

2.  Pastigulab  Pjbbsons. 

Barrister.] — The  master's  judgment  is  con- 
clusive in  appointing  a  receiver,  unless  some 
substantial  objection  is  shown.  It  is  no  objec- 
tion to  a  receiver  that  he  is  a  practising  bar- 
rister ;  but  the  solicitor  in  the  cause  cannot  be 
receiver.     Garland  v.  Garland.  2  Ves.  J.  137. 

Petition  to  change  a  receiver.  The  master's 
judgment  not  absolutely  conclusive,  but  the 
court  interferes  with  reluctance.  The  recom- 
mendation of  the  testator,  and  the  respect  due 
to  a  considerable  family,  are  to  be  attended  to 
in  the  appointment.  The  circumstances  of  the 
person  proposed  (in  this  instance  a  relation  of 
the  family),  a  resident,  distant  from  the  estate, 
being  in  parliament,  and  a  practising  barrister  in 
town,  though  no  absolute  disqualification,  are  to 
be  considerably  regarded.  Distinction  with  refer- 
ence to  such  circumstances,  between  an  auditor 
and  a  receiver  with  powers  to  let  and  manage, 
4:c.      Wynne  v.  Kewoorongh  QLord'),  15  Ves.  26S. 

Clergyman.] — Motion  that  receiver  being  a 
clergyman  (having  cure  of  souls),  may  be  dis- 
charged, as  he  cannot  now  act  under  the  late 
Stat.  5  Geo.  4,  c.  91,  s.  2.  Ordered.  Maynev. 
^ayne,  2  Moll.  362. 

Heir-at-Law.] — The  heir-at-law  may  be  ap- 
pointed the  receiver,  but,  except  by  consent, 
without  poundage.  A  direction  that  the  heir- 
at-law  should  be  at  liberty  to  offer  himscif  to 


the  master,  has  no  effect  further  than  to  put 
aside  the  disability  under  which  a  party  or- 
dinarily is  of  becoming  receiver  in  the  cause  inr 
which  he  is  a  party.  FltigaZ  QEarl")  v.  Blahe^. 
2  MolL  60. 

Next  Friend.]— Prochain  ami  of  infant  plain* 
tiffs  not  permitted  to  act  as  receiver.    Stone  v^ 
WUhaH,  2  Madd.  64. 

Partner.]  —  A  retired  partner,  who  had  ad- 
vanced all  the  capital,  and  was  liable  to  the 
partnership  debts,  appointed  receiver  of  the 
partnership  assets  on  his  own  application.  Hoff- 
man  v.  Duncan,  18  Jur.  69.    See  Pabtnership. 

Peer.] — Peer  not  to  be  a  receiver.  Att.'Qen^ 
V.  Gee,  2  Ves.  &  B.  208. 

Solicitor.] — A  solicitor  is  eligible  as  receiver,, 
but  he  cannot  act  as  solicitor  in  any  of  the  pro- 
ceeilings  which  it  may  be  necessary  for  him  to 
take  as  receiver.     WiUon  v.  Poe,  1  Hog.  322. 

Solicitor  under  a  commission  of  lunacy  not  to 
be  appointed  receiver  of  the  estate  of  the  lunatic. 
Pineke^  E«  jmrte,  2  Mer.  452. 

The  143rd  general  order,  forbidding  any 
clerk  or  agent  of  a  solicitor  to  be  appointed  a 
receiver,  is  general,  and  not  confined  to  clerks 
or  agents  of  the  solicitora  in  the  cause  or 
matter.  Stohen,  In  re,  1  Jo.  &  Lat.  675  ;  7  Ir.  £q. 
R.  450. 

The  143rd  general  order  applies  as  well  to  the 
extension  as  to  the  appointment  of  a  receiver ; 
and  therefore  where  a  solicitor's  clerk  was  ap- 
pointed a  receiver  before  the  making  of  the- 
order,  he  will  not  be  extended  to  other  lands  of 
the  debtor  on  the  application  of  another  judg> 
ment  creditor.  Meara  v.  Ii^an,  9  Ir.  Eq.  R^ 
269. 

A.,  who  was  a  member  of  a  firm  of  solicitors, 
was  appointed  executor  of    a  will,  probate  of 
which    was   contested.      Immediately  after  the 
testator's  death  A.  commenced  against  his  widow 
an  action  in  the  chancery  division  to  administer 
his  estate,  the  writ  in  which  was  by  leave  of  the 
court  amended  bj'  asking  for  a  receiver  pending 
the  litigation  in  the  probate  division.    A.'s  firm 
appeared  for  both  the  plaintiff  and  defendant  in 
the  chancery  action,  and  an  order  was  made  ap- 
pointing A.  to  be  receiver  of  the  personal  estate- 
until  the  decision  of  the  ])robate  action,  and  also 
to  receive  the  rents  of  the  real  estate,  the  only 
security  ordered  being  the  payment  of  2,0O0Z.  into 
court,  though  the  rents  were  about  3,500Z.  per 
annum.    The    widow    afterwards    obtained   ai^ 
order  to  change  her  solicitors,  and  moved  to  dis- 
charge   A.    from  being  receiver.      She  denied^ 
having  given  the  firm  any  authority  to  appear 
for  her,  and  it  was  established,  at  all  events, 
beyond  doubt  that  she  had  never  sanctioned  the 
appointment  of  A.  as  receiver : — Held,  by  the 
court  of   appeal,  that  the   appointment  of  A. 
as  receiver  was  improjier,  for  that  the  appoint- 
ment of  a  meinbri'r  of  the  firm  of  the  plaintiff's- 
solicitors  to  bt  receiver  makes  it  impossible  to- 
secure  the  proper  checking  of  the  receiver's  ac- 
counts, and  that  a  party  to  the  action  oughtTiot, 
except  in  an  extreme  case,  to  be  appointed  a  re- 
ceiver without  the  assent  of   the   other  party, 
A.  was  accordingly  discharged  fiom  being  re- 
ceiver and  ordered  to  pay  the  costs  both  in  the 
appeal  court  and  in  the  court  below.      Lloyd,  In 
re,  Allan  v.  I.lot.r:  12  Ch.  D.  447  ;  41  L.  T.  171  •,. 
28  W.  U.  S— C.  A. 
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RECEIVEE. 


^6 


jurisdiction  of  the  mayor's  court: — ^Held,  that 
Although  the  court  will  not  generally  interfere 
with  the  proceedings  of  another  court  which  has 
power  to  do  complete  justice,  yet,  in  the  peculiar 
circumstances  of  the  case,  it  was  right  to  appoint 
a  receiver  in  the  chancery  suit.  Nothard  v. 
Proctor,  45  L.  J.,  Ch.  302  ;  1  Ch.  D.  4  ;  83  L.  T. 
709 ;  24  W.  E.  34— C.  A. 

Proeeedingi  in  two  Courts.]— An  action  was 
commenced  in  the  court  of  one  of  the  vice- 
chancellors  for  the  administration  of  the  estate  of 
a  testator,  aprainst  the  administrator  with  the  will 
annexed.  The  administrator,  being  interested 
in  that  capacity  in  the  estate  of  another  testator, 
commenced  an  action  for  the  administration  of 
his  estate  in  the  court  of  a  difiEerent  vice- 
chancellor,  flnd  then  became  bankrupt.  The 
plaintiff  in  the  first  suit  moved  in  that  suit  that 
a  receiver  of  the  estate  might  be  appointed,  and 
that  the  plaintiff  might  be  permitt»i  to  prosecute 
the  second  action  in  the  name  of  the  adminis- 
trator : — Held,  that  the  plaintiff  was  entitled  to 
the  order  asked  for,  and  that  it  was  properly 
made  in  the  court  to  which  the  first  action  was 
attached.  In  such  a  case  it  is  not  the  modern 
practice  to  permit  the  receiver  to  carry  on  an 
action  in  the  name  of  a  bankrupt  executor  or 
administrator.    Hopkintj  In  re,  Bowd  v.  Hawtin, 

19  Ch.  D.  61  ;  30  W.  B.  (501— C.  A. 

Aetion  oommenced  in  Bistriot  Segiatry.] — 
In  a  creditor's  action  for  the  administration  of 
a  testator's  real  and  personal  estate,  which  was 
commenced  in  a  district  registry,  it  was  held, 
that  the  court  had  jurisdiction  to  appoint  a 
rece. .  er.  Capper,  In  re,  Rohertton  v.  Capper,  26 
W.R.434. 

After  Grant  of  Adminiitratien.] — ^When  ad- 
ministration has  been  granted  the  court  will 
not  exerdse  its  jurisdiction  to  appoint  a  receiver 
of  personal  estate,  unless  a  special  case  is  made 
— a  rule  which  will  be  strictly  enforced,  since  the 

20  &  21  Vict.  c.  77,  enables  the  court  of  probate 
to  appoint  an  administrator  pendente  lite,  with 
powers  similar  to  those  of  a  receiver.  Hiichin  v. 
Birlu,  L.  R.  10  Eq.  471 ;  23  L.  T.  335  ;  18  W. 
JB.  1015. 

b.  Benefices  and  Offices. 

Charge  of  Asnnity  by  Vicar— Szohange  of 
Xivingi.] — ^A  vicar,  whilst  the  13  Eliz.  c.  20, 
against  charging  benefices  was  repealed,  charged 
his  living  with  an  annuity,  and  covenanted,  if  he 
should  exchange  his  living,  to  secure  the  annuity 
by  charging  and  devisinj?  the  new  living,  and 
that,  in  the  meantime,  it  should  be  charged  with 
the  annuity.  Heafterwards  exchanged  his  living, 
but  did  not  execute  any  deed  until  after  the 
revival  of  the  13  Eliz. :— Held,  that  the  covenant 
was  a  subsisting  charge  on  the  new  living,  and  a 
receiver  was  appointed  to  provide  for  the  annuity. 
Metcalfe  v.  York  (Arehbishop^,  6  Sim.  224 ;  1 
Myl.  &  C.  547  ;  6  L.  J.,  Ch.  65. 

Inenmhruioerf  on  Baotory.] — A  third  incum- 
brancer on  a  rectory  having  obtained  a  seques- 
tration, a  receiver  was  appointed  at  the  instance 
of  the  second  incumbrancer.  White  v.  Peter- 
borough C^ishop),  3  Swan.  109  ;  19  R.  R.  183. 

A  receiver  appointed  of  the  profits  of  a  rectory 
onder  sequestration,  and  an  injunction  granted 
against  enforcing  sequestration.  Silver  y.  iVor- 
unck  iBiihop)  3  Swan.  112,  n. 


Charge  of  Annuity  on  Benefice.]— A  receiver 
will  be  appointed  over  the  tithes  and  glebe  of 
the  grantor  of  an  annuity  who  has  charged  it  on 
the  oenefice  he  had  at  the  time  of  the  grant, 
and  covenanted  to  charge  it  on  any  benefice  he 
might  thereafter  possess,  on  his  being  promoted, 
if  a  sufficient  arrear  of  annuity  is  due.  Strange 
V.  Ornuby,  2  Hog.  55. 

Repairi  of  Church.]— Where  a  receiver  is  ap- 
pointed  over  tithe  rent^harge,  the  funds  realised 
by  him  are  applicable,  in  the  first  instance,  to 
the  repairs  of  the  church.  Cullen  v.  KUlaloe 
QDean  and  Chapter),  2  Ir.  Ch.  R.  133. 

Charge  on  Canonry— Public  Poliey.]— Where 
a  canon  was  entitled  to  a  share  of  the  revenues  of 
lands,  &c.,  vested  in  the  corporation,  in  considera- 
tion of  future  duties  to  be  performed  during  the 
year,  for  his  own  and  not  for  the  public  benefit, 
and  he  had  assigned  his  canonry  by  way  of 
mortgage  : — Held,  that  such  security  was  valid, 
and  a  case  for  the  a])pointment  of  a  receiver. 
Principles  of  public  policy  on  which  pay,  pensions, 
kc.,  are  held  to  be  inalienable.  Gren/ell  v. 
Windsor  {Dean"),  2  Beav.  544. 

Judgment  against  Incumbent.] — Where  a 
creditor  has  obtained  a  judgment  against  an 
incumbent,  the  court  can,  on  a  case  for  a 
receiver  being  made,  appoint  a  receiver  of  the 
profits  of  the  living.  liawkins  v.  Oathercole^ 
1  Sim.  (N.8.)  63  ;  20  L.  J.,  Ch.  59  ;  14  Jur. 
1 103. 

Motion  by  judgment  creditors  for  the  appoint- 
ment  of  a  receiver  of  the  profits  of  an  ecclesias- 
tical benefice  so  as  to  put  a  subsequent  judgment 
creditor  who  had  obtained  a  sequestration  out  of 
possession  : — Refused,  on  the  grounds,  first,  that 
the  court  would  not  disturb  a  subsequent  in- 
cumbrancer, who  had  got  in  aid  a  legal  right  by 
his  greater  diligence  ;  and  secondly,  that  the 
plaintiffs  had,  by  express  contract  with  the  in- 
cumbent, renounced  in  his  favour  their  right  to 
receive  the  ecclesiastical  profits.  Bates  v.  Bro- 
thers,  2  Eq.  Rep.  821  ;  23  L.  J.,  Ch.  150,  782 ; 
17  Jur.  1174  ;  18  Jur.  715  ;  2  W.  R.  116. 

Charging  of  Benefices— 13  Blis.  e.  20.]— In 
1803  the  act  43  Geo,  3,  c.  84,  repealed  the  act  13 
Eliz.  c.  20,  which  prohibited  the  chargingof  bene* 
fices.  In  1817  the  act  43  Geo.  3  was  repealed,  and 
the  effect  of  such  repeal  was  to  revive  the  act  of 
Kliz.  In  1811  an  incumbent  duly  charged  his 
then  present  benefice  with  an  annuity,  and 
covenanted,  that  if  he  should  afterwards  be 
preferred  to  any  other  benefice,  he  would  fully 
charge  the  same  with  the  annuity  ;  and  that  in 
the  meantime,  the  same  should  be  charged  and 
chargeable  with  the  annuity.  In  1814  the  in- 
cimibent  was  preferred  to  another  benefice,  but 
no  legal  charge  upon  it  was  executed  until  1818 : 
— Hel<l,  in  the  court  below,  and  upon  appeal, 
that  the  deed  of  1811  constituted  a  good  equit- 
able charge,  which  attached  upon  the  new 
benefice,  as  soon  as  it  was  acquirea.  There  being 
subsequent  incumbrancers,  an  order  for  a  re- 
ceiver was  made  at  the  hearing,  and  affirmed  on 
appeal.  Metcalfe  y.Torh  (Archbishop},  1  MyL  k 
C.  547  ;  6  Sim.  224  ;  6  L.  J.,  Ch.  65. 

Master  Forester  of  Royal  Forest.]— Receiver 
granted,  at  the  suit  of  a  judgment  creditor  of  the 
office  of  master  forester  of  the  royal  forest. 
Blanchard  v.  Cawthorne,  4  Sim.  566. 
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Conxl  — Alim(my.]_The  probate  and  divorce 
division  ordered  a  husband,  against  whom  It 
granted  a  divorce,  to  pay  alimony.  The  divotted 
wife  brought  an  action  in  the  chancery  divisiwi 
againsc  ber  late  husband,  and  the  trusteea  of  a 
post-nuptial  seltienient  made  by  him  during  the 
continuance  of  a  former  loairiage,  to  enforce 
payment  of  arrears,  and  recurring  payments  of 
alimony,  by  the  appointment  of  a  receiver  of  his 
life  interest  under  such  settlement  :— Held,  that 
she  was  entitled  to  the  appointment  of  a  receiver 
and  that  the  court  would  not  take  into  eonaidera- 
tion  the  injury  done  to  the  children  of  the  fonner 
marnage,  by  depriving  their  father  of  his  power 
to  consent  to  their  advaocuinent  out  of  the 
settlement  funds.  Oliver  v.  Lowthtrr.  42  L.  T 
47;  28  W.  R381. 

Ee»l  Sitata  in  Ireland— DiiorBtim  of  Bngliilt 

Conrt.]— On  an  ujiplicatlon  tor  the  appoint- 
ment of  a  receiver  of  real  estate  in  Irehind  great 
weight  ought  to  be  given  to  the  provisions  of  the 
iegislatui-e  for  dealing  with  g^oh  matters  under 
the  Supreme  Court  of  Judicature  Act  (Ireland) 
1S77,  au^s.57  thereof.  But  where  the  applicant 
were  wiUmg  that  the  present  agent  of  the  Irish 
eetat^  who  had  never  experienced  anv  difficulty 
in  coUecting  the  rents,  should  be  appointed  re- 
ceiver, tne  court  coiiaiJerinit  that  the  difficultiea 
ata-ndingtheapp,,,„,^„„j»^j^„^^i,.„  ^^ 

^'■"^  ^UX  ^'"'''  "^"ft  "'"=  considerably 
modifi'.-J  by  that  circuiuatftnce,  appointed  him  re- 
ceiver.    -Oi^'aa  v.  Curre,  70  L.  T.  To9, 

Wh«a  Interplaader    U,nt  directed.]— An  in- 

tende.idcr  issue  bemp  ordered  to  try  the  right 
to  goods  seized  in  execution,  the  court  or  a  ju,w 
may,  under  the  Judicature  Act,  1873,  s.  25,euh-^ 
8,  and  Oril.  L\  U  r.  1  o.  onier  that,  instead  of  a 
sale  by  the  sheriff,  a  receiver  and  manager  of  the 
?J*R*'Jf  eT  ''^''°'"''*^-      ■^*»«"  "■  i>au,t<m,  13 

2.  SPECiAi,  Cabks. 
a.  AamlntBtraUon  Action. 


.]— Under 

'>n  may.  '-  .„„„ 


before 


motio". 


Dafendant    before    ), 

Lll.r.-t,  a  defendant  it 
judgment,  apply  for  an  i 

Sargatit  v.  Bead.  45  L.  J  .  and  B  ret^-'^nV. 

A  defendant  may  do  go'  n"-^Ofi  ;   1  n,   p."""; 
the  piaiotifi  has  already  serv^.^'^hatandinK  t""* 
for  the  like  pui-pose;  and  in  ^'  «o(ice  nf  o  ""'"' 
wiU  be  made  on  the  two  tn^t?^''^   c.^l  °'  " 
of  the  proceedings  will  ij^^l'"^^.  b^T?  ™^ 
the  plain  tiff-    /*■  ^^"er^l  li''^''0'""-- 

A'rcceivermaynowbea^,,    .  ^  gJV^   " 

ship  suit  at  the  instance  of 'tl^'^'^e^ 


Thecc 


±  will  B 


i:?"'" 


»"  ««';"'"r  untes  .l«e  tause  is  siiown. 
luKsd  V.  H  hite.  ^8  L.   j     pu    74i*  ■ 
3«1:11   L.  T.  .!;«;    27  V  R    .JS 

o6  I--  1-  oOi  ;  3j  W.  R.  710 

af$t;i"ss,--iKS"s,c:; 

immaLidy  «1«1  a  biu  („  ,  S,i4  uSl  L 


:  12  Ch. 


tion,  and  a  re':'-' 7^  "I'Poiiitei.  ^lie  creAi  ■<»  ia 
that  rat  ,^  •  J  J ''I  ,J^  .1,,  taia  J.'Sl^'.  h." 
fust  bef,n^  tli*^  i^«i  .  "  ^^^^  supportHl     »  Bw^ 

'^'s  ^'aa  Out        ^  '^ 
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against  her  solemn  deed.  XeUy  v.  Bvtler^  1  Ir. 
£q.  B.  435. 

Fee-fomi    Bant —  Power    of    BiBtresi    and 

Re-entry.] — Where  the  deed  reserving  a  fee-farm 
reLt  out  of  certain  lands  thereby  conveyed  in  fee 
was  of  ancient  date,  and  the  rent,  after  various 
mesne  assignments,  was  vested  in  the  plaintiff  as 
assignee,  and  was  in  arrear  ;  and  the  estate  con- 
veyed by  the  deed,  after  various  mesne  assign- 
ments, was  vested  in  the  defendant  as  assignee  ; 
upon  a  bill  by  the  assignee  of  the  rent,  praying  a 
receiver,  &c.,  and  the  defendant's  answer  admit- 
ting the  plaintifiTs  title,  but  insisting  that  his 
remedy  was  at  law,  the  court  granted  a  receiver 
oyer  the  premises  conveyed  by  the  deed,  to  pay 
the  arrears  and  future  accruing  gales  of  the  rent, 
although  the  deed  contained  clauses  of  distress 
and  re-entry  in  case  of  non-payment.  StereUy  v. 
Murphy,  2  ir.  Eq.  B.  448.    And  see  Id,  451,  n. 

Annnitant  with  Power  of  Self-help.] — A 
testator  gave  an  annuity,  which  he  directed  to 
be  paid  by  his  son,  and,  subject  to  and  charged 
with  the  payments  of  his  debts  and  the  legacies 
and  annuity  thereinbefore  mentioned,  he  devised 
and  bequeathed  his  real  and  pei-sonal  property 
to  his  son  absolutely.  The  annuity  fell  in  arrear, 
after  having  been  paid  for  twenty  yeai*s,  and  the 
annuitant  filed  a  bUl  to  enforce  payment,  and 
moYed  for  a  receiver  : — Held,  that  the  annuity 
being  charged  upon  land,  with  a  power  of  distress 
superadded  by  4  Geo.  2,  c.  28,  he  had  power  to 
help  himself,  and  was  not  entitled  to  a  receiver. 
SMory  v.  Leattr,  L.  B.  9  Eq.  22  ;  21  L.  T.  453  ; 
18  W.  B.  59. 

Lady  Annnitant  becoming  a  Knn.] — The 
doctrine  of  civil  death  by  profession  ceased  to  be 
law  at  the  reformation,  and  was  not  revived  by 
the  Boman  Catholic  Emancipation  Act  (10  Geo. 
4,  c.  7).  Therefore  the  court  granted  a  receiver 
on  a  Irill  filed  to  raise  the  arrears  of  an  annuity 
devised  in  trust  for  a  lady  who  afterwards 
became  a  nun,  during  such  period  of  her  natural 
life  as  she  should  continue  unmarried.  JCcans  v. 
Cassidy,  11  Ir.  Eq.  B.  242. 

Mortgage — Undivided  Share.] — A  receiver  may 
be  appointed  over  the  whole  of  a  property  at  the 
instance  of  a  mortgagee  of  an  undivided  share. 
Sunuion  v.  Crviwell,  31  W.  B.  399. 

Hortgagee  of  BoBineii  Premisea.] — A  legal 
mortgagee  of  business  premises,  such  as  an  hotel, 
who  is  prevented  by  the  mortgagor  from  taking 
possessioQ  under  the  mortgage,  may  obtain,  upon 
an  interlocutory  application,  an  order  for  the 
appointment  of  a  receiver  and  manager,  and  an 
injunction  restraining  the  mortgagor  from  inter- 
fering with  the  management  of  the  business  and 
the  possession  of  the  premises.  Form  of  order 
appointing  a  receiver  and  manager,  with  an 
injunction.  Truman  v.  Bedgrave,  50  L.  J., 
Ch.  830  ;  18  Ch.  D.  547  ;  45  L.  T.  605  ;  30  W.  B. 
421. 

PrioritiM  of  Mortgagees  and  Annnitant  a.] — 
A.,  having  charged  his  estates  by  mortgao:es  and 
other  incumbrances  to  a  very  large  amount, 
appointed  B.  to  be  his  steward  or  receiver  of  all 
hU  estates,  with  verbal  directions  to  pay  the 
interest  to  the  mortgagees,  and  to  pay  over  the 
surplus  of  the  rents  to  himself  ;  on  the  making  a 
fifth  mortgage,  A.,  by  deed,  appointed  B.  receiver 


of  the  estates  comprised  in  that  mortgage,  in 
trust  to  keep  down  the  interest  of  that  mortgage, 
and  to  pay  over  the  residue  of  the  rents  to 
himself.  A.  afterwards  granted  several  annuities, 
which  he  charged  on  all  the  mortgaged  premises, 
and  demise^l  the  same  to  a  trustee  for  securing 
the  said  annuities  iu  manner  therein  mentioned  ; 
and,  subject  thereto,  to  permit  A.  to  leceive  the 
surplus  for  his  benefit.  At  the  time  of  granting 
these  annuities,  A.  represented  the  estates  to  be 
free  from  all  incumbrances.  On  a  bill  filed  by 
the  annuitants  against  A.  and  B.  (without  making 
any  of  the  prior  incumbrancers  parties),  the 
court  will  restrain  B.  from  paying  over  any  part 
of  the>  rents  to  A.,  and  will  appoint  a  receiver 
without  prejudice  to  the  prior  mortgagees  taking 
possession.    Dalmer  v.  Dashioood,  2  Cox,  378. 

Mortgage  of  Uinea — ^Booeiver  and  Manager.] 

— The  court  has  jurisdiction,  at  the  instance  of 
mortgagees  of  collieries  held  under  leases  con- 
taining working  covenants,  to  appoint  a  receiver 
and  manager  of  the  property  and  business,  not- 
withstanding tliat  the  Litter  is  not  specifically 
referred  to  in  the  mortgage  security.  Campbell 
V.  Lloydt  JSank,  58  L.  J.,  Ch.  421. 

A  managing  partner  of  a  mine  has  authority 
to  defray  ail  the  necessary  and  proper  expenses 
incidental  to  the  beneficial  working  of  the  mine 
out  of  the  joint  profits  derived  from  the  sale  of 
the  minerals.  lb.  And  see  Gibbs  v.  Darid,  44 
L.  J.,  Ch.  770  ;  L.  B.  20  Eq.  373  ;  33  L.  T.  298  v 
23  W.  B.  786. 

Newspaper — Mortgage  of.] — On  motion  by  a 
mortgagee  of  a  newspaper,  a  receiver  and 
manager  of  the  mortgaged  property  was  ap- 
pointed until  the  hearing  of  the  cause,  on  under- 
taking to  print,  publish,  and  edit  the  paper  in 
the  meantime,  and  forthwith  to  register  himself 
as  proprietor.  Chaplin  v.  Young^  6  L.  T.  97 
— L.  C. 

By  Part  Owner — Sale.' — K.  obtained  a 

decree  that  he  was  entitled  to  a  moiety  of  a 
newspaper,  subject  to  a  lien  thereon  in  favour  of 
his  co-owner  H.,  and  the  decree  directed  certain 
accounts  to  be  taken.  H.  had  mortgaged  his 
interest  (including  his  lien  on  K.'s  share)  to  M. 
K.  had  no  interest  in  the  premises  where  the 
business  of  printing  and  publishing  the  news- 
paper w^as  carried  on,  nor  in  the  plant  used  in 
the  business.  The  books  of  account  were  in  the 
possession  of  H.  Great  delay  took  place  in 
taking  the  accounts,  both  H.  and  M.  placing 
every  obstacle  they  could  in  the  way.  Ulti- 
mately M.  purported,  as  mortgagee,  to  sell  the 
whole  interest  in  the  newspaper  to  J.  There- 
upon K.  filed  another  bill  against  M.  and  H.  and 
J.,  praying  that  the  sale  to  J.  might  be  declared 
void  as  against  K.,  and  that  the  newspaper 
might  be  sold  by  the  court,  and  that  till  sale  a 
receiver  and  manager  might  be  appointed,  and 
that,  if  necessary,  the  suit  might  be  treated  as 
supplemental  to  the  first  suit  : — Held,  that  a 
receiver  and  manager  ought  to  be  appointed. 
Kdly  V.  Uutton,  20  L.  T.  201  ;  17  W.  B.  425. 

Notice  of  Motion — Amending  Title.] — The 
notice  of  motion  for  a  receiver  and  manager 
having  been  entitled  only  in  the  second  suit,  the 
vice-chancellor  amended  it  by  entitling  it  also  in 
the  first  suit,  and  made  the  order  in  both  suits  : 
— Held,  that  it  was  competent  to  the  vice-chan- 
cellor to  make  the  order  in  both  suits.    lb. 
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27  .  ^^"   '       • 

in  ncaicmmtnt  ol  tue  emoii»»--    ,.  J  .      


An  assignment  "I J"^^ "'"V-  ^aJid  in  equity,  and 
a  coUege  in  the  nmvemty*  -t  thereon,  out  of 
effect^  wiU  be  g^ven  to  a  ^  such  f eUoW  f rem 
the  dividencU  ai^P^rt>»~»       ^f   Ms    fellowship. 

Motion  Djau  1  refused  with  costs. 

for  a  receiver  ana  mpnouou  ramhr^^^^     in 

^Prftfiey    7.    King's     College,      Cambndgs,    10 

Beav.  602. 

Clerk  of  Peace,  Office  of.]--rTbe  profite  of  the 
office  of  clerk  of  the  peace  ^^f  S^^^^^d  for 
payment  of  creditors,  a  rece^^^^^rh^,  ^T*^' 
pending  the  question  of  the  ^^h  .  Jo ''^^\*'^ 
assignment.    Palmer  v.  Vaughafh  3  ^^wan.  173. 

Aesiitant  Parliamentary  CoTm»«10— The  salary 
of  the  assistant  parliamentary  counsel  to  the 
treasury  is  not  assignable,  ^J^^^^'^^^'^'^l 
not  aDDoint  a  receiver  of  it.     Ooop^  ▼•  lUdhj,  2 


not  appoint  a  receiver 
Sim.  660  ;  1  Rubs,  k  M.  560. 


o.  Oharffes  and  Incuxixl>»^°««- 
Legal  Mortgagee.]— A  receiver  may  be  ap. 
pointed  at  the  instance  of  a  legal  mortgagee,  but 
L  has  no  absolute  right  to  a  receiver.  ^Jherch 
In  re,  Prytherch  v.  Williams,  42  ^h.  D.  590  38 
W  B.  61.  And  see  Pease  v.  Fletcjiei,  4d  jl.  J., 
Ch  266  ;  1  Ch.  D.  273  ;  33  L.  T.  644  ;  24  W.  R. 
J68- 

viret  Incumbranoer— Power  to  Appoint  Ee- 

ceiv^r.]— The  court  will,  on  the  hearing  of  an 

mctiml>nincer's  suit,  appoint  a  receiver,  a itnough 

the  ^i-st  incumbrancer  has,  by  his  deed,  a  power 

to  ai3P<^^^*  0°®-    -S<^<^  ▼•  Tollemache,  i  iS.  R. 

177-6  L.  T.  526. 

Ll^^  Estate— Arrears  aoomed  dnring  prior 
life  :^»tate.]— A  receiver  will  not  be  appointed 
over  ^  ^^®  estate,  to  raise  arrears  of  interest 
whicli  accrued  due  dnring  the  time  of  the 
form  ^^  tenant  for  life.  Oarjiett  v.  Pratt,  Hay.  &  J. 
303. 

TetM^^^^^  ^^'  ^^^  subject  to  Term  to  raiae 
Porti^^x»^.0 — Receiver  granted  against  tenant  for 
life  Bio-^i^^^  ^^  ^  ^^^'m  to  raise  portions,  he  re- 
fusing  tJO  produce  title-deeds  necessary  for  raising 
such  portions.  Brigitacke  v.  Mamel,  3  Madd.  47. 

Aiiti."**^**^**'^"^  prior  annuitant  may  obtain 
a  reo^i^e^'-j^ver  the  ixxsseesion  of  a  custodee. 
aNiMll  ^'  ^«^^»  1  Hog.  111. 

:Exten«ion  to  other  Property. l-On  bill 

to  rai^e    ^"^^,,  ^^,,  ^^^uity  ch"rged\n  i^ 

mmed  Jf  ^^"^.^^^^^^^^      property  of  defendant 
rtceiver  ^^  *PP  ♦?  ^  over  the  named  knrV»  - 

^%^d,  2  MolL  498.        *«  '"»*'<»»•    Ly>^  y. 
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tne  answer.  Richards  v.  Goold,  1 


in  Fnelan^i  secured  by  a  truafn^^^^y  granted 
I?e W;  is  regulated  ^y  th^'^^e^J«^l  estates  in 
Annuity  ^^^  i^  England,  in  resn^T'^^.^^s  of  the 

Se^lat^ral  grant,  being  aubsidmi.^  ^^  ^^  ^oid, 
with  it.  But  a  receiver  w^^^i?' -^^^^^  ^long 
plaiuti^  *^^^\^1  P';/"^,facie%^^PPointed,  the 
deed  executed  by  the  defend^t  \^<^e  ^^   ^^^ 


*^ough 


Grantor  of  Annnity  allowing  Arrear  of  Head 
Bent.] — If  a  grantor  of  an  annuity  allows  an 
arrear  of  head  rent  to  fall  due,  it  is  sufficient 
ground  for  an  application  by  the  annuitant  for  a 
receiver,  without  regard  to  the  amount  of 
arrear  of  the  annuity  which  is  due.  On  a 
motion  for  a  receiver,  on  the  defendant's 
answer,  the  plaintiff  may  use  an  affidavit  to 
ascertain  the  exact  amount  of  arrears  of  an 
annuity  due  to  him.  Hogan  v.  Bodkin,  1  Hog. 
374. 

Grantor  of  Annuity  going  Abroad.] --The 
grantor  of  an  annuity  secur^  by  an  equitable 
charge  on  certain  lands  which  are  subject  to  a 
prior  charge,  goes  to  reside  abroad,  but  by  his 
agent  continues  in  receipt  of  the  rents  and  profits. 
The  court,  on  the  application  of  the  annuitant, 
will  appoint  a  receiver,  though  the  grantor  has 
not  appealed  to  the  suit.  Tanjield  v.  Irvine,  2 
Russ.  149. 

Ireland-^Receiver  on  Answer.] — In  a  suit  for 
payment  of  an  annuity,  the  court  of  exchequer 
(Ireland)  will  appoint  a  receiver  on  the  answer, 
and  an  affidavit  of  the  sum  due,  though^  an 
issuable  term  and  vacation  have  elapsed  since 
the  answer  was  filed.    Fay  v.  Fay,  2  Jones,  350. 

Xatteri    in   Derogation  of  Plaintiffa 

Title.] — The  court,  in  the  exercise  of  its  con- 
current jurisdiction,  decreed  the  appointment  of 
a  receiver  to  raise  the  arrears  of  an  annuity 
charged  on  lands  held  for  a  term  of  years, 
where  there  were  questions  which  could  at 
least  be  raised  in  a  court  of  1*^'»  "which 
might  interfere  with  the  ri'^ht  of  the  plaintiff 
to  recover.    Beamish  v.  Auttvn,,  Ir.  B-  ^  ^4-  361. 

Three  Half.Year'8  Interest  in  Arrear.]— 

By  an  act  of  Irish  parUament  1772,  a  mortgagee, 
when  three  half-years*  interest  is  in  arrear,  may, 
by  summary  application,  get  a  receiver  of  estate, 
in  order  to  keep  down  arrear.  &c.,  of  interest. 
An  application  of  this  kind  was  made  by  respon- 
dent  in  Irish  chancery  •  and  thouffh  appellant 
held  office  of  chief  re^^^'eer  fn  exchequer 


biU    for 
answer 


there  he  was  held  incapable  of  pleading  any 
privilege  of  office  agai.l;t  ^ppUcitiou.  Clan- 
brattdl  V.  laylor,  6  Bro.  P.  C  319. 

Aaniiity  Deed  Impeached  at  BvMioa  otVnxj 

Laws.j-lhe  defendant  exafuted  a  deed  pur- 
Po^ing  to  grant  to  the  S^aS  annuity  of 
■oil.  for  the  defendant's  lif„   ■       ^iS^tion  of 

'"''  r^f'tH^^f'^  ^%efen^^t%n  the 

execution  of  the  deed      rp  "^^enutt"      r 
arrear,  the  plaintiff  filedaK-i?  ^^°^^*y  ^^S  ^^ 
due  by  sale  of  the  preinisoL     J^^^^^^^tt^OUllt 


agreement  was  an  usuriouT  i^^  5  11^  O*  -^ 
of  which  was  secured  bv  „^^»ti,  nT'^'i  t^^ 
defendant's  life,  tote  iS^t^  i»4u^  I'^N 
referred  to  the  liters  of  th^'  U^  *?  h?'»^^H 
in  which  the  transaction  ^i*i»»ti^^*  ^^.'^ix 
and  not  as  a  purchase ;  she  =?  W**  ^C^  v 


,2W^^t^V 


consiaeration  was  duly  naj^*^  d^.  ^  a**  ^^-^y^ 
there  was  a  primft  faciJc^'*-  Xi^^i^^,^  >» 
defendants  unproved  '^Cfi^'^^^^^u^^ 
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A  jn'dgmenfc  creditor  who  has  sued  out  an 
elegit,  but  is  unable  to  obtain  delivery  by  the 
sheriff  of  the  debtor's  lands  by  reason  of  the 
legal  estate  being  outstanding  and  the  existence 
of  prior  incmnbrances,  is  not  bound  to  redeem 
such  prior  incumbrances,  but  may  obtain  a  de- 
cree for  the  appointment  of  a  receiver  and  a  eale 
in  a  suit  to  which  the  debtor  and  subsequent  in- 
cumbrancers only  are  parties.  Wells  v.  Kilpin^ 
44  L.  J.,  Ch.  184  ;  L.  R.  18  Eq.  298  ;  22  W.  R.  675. 

A  creditor  who  had  recovered  judgment  in  an 
action  sued  out  a  writ  of  elegit,  to  which  writ 
the  sheriff  returned  that  there  were  no  goods  or 
lands  of  the  debtor  which  he  could  deliver.  It 
appearing,  however,  that  the  debtor  was  entitled 
to  an  equity  of  redemption  of  certain  land,  the 
creditor,  without  commencing  any  fresh  action 
for  the  purpose,  made  an  application  to  a  judge 
at  chambers  for  the  appointment  of  a  receiver  : 
— Held,  that  such  application  was  rightly  made 
in  the  original  action,  and  that  it  was  unneces- 
sarv  to  commence  a  new  action  for  the  purpose. 
SmUh  V.  Coweil,  60  L.  J.,  Q.  B.  38  ;  6  Q.  B.  D.  76  ; 
43  L.  T.  528  ;  29  W.  R.  227— C.  A- 

Title  of  SeeoiTer.] — A  receiver's  title  is  not 
completed  till  he  has  given  security.  Edwards  v. 
Edwards,  45  L.  J.,  Ch.  391  ;  L.  R.  2  Ch.  D.  291  ; 
34  L.  T.  472 ;  24  W.  R.  713. 

Selation  Back  on  Seenrity  Given.] — The  ap- 
pointment of  a  receiver  of  the  rents  of  land  at 
the  instance  of  a  judgment  creditor,  though  con- 
ditional upon  the  receiver's  giving  security, 
operates  as  an  immediate  delivery  of  the  land  in 
execution.  When  the  security  is  afterwards 
given  the  order  relates  back  to  the  date  when  it 
was  made.  Etans^  Ex  parte,  Watkins,  In  re, 
49  L.  J.,  Bk.  7  ;  13  Ch.  D.  252  ;  41  li.  T.  566  ; 
28  W.  R.  127— C.  A.  And  see  Sntart  Y,  Flood, 
49  L.  T.  467. 

Seenrity   Biepenied   with.] — Where    a 

judgment  creditor,  in  an  action  for  equitable 
execution,  obtained  the  appointment  of  a  re- 
oeiver  for  the  purpose  of  creating  a  chai^  upon 
the  debtor's  property  subject  to  prior  incum- 
brances, but  not  for  the  purpose  of  entering  into 
possession  or  receiving  the  rents  and  profits,  the 
receiver  was  not  required  to  give  security,  the 
plaintiff  and  the  receiver  undertaking  not  to  act 
without  the  leave  of  the  court.  Hewett  T. 
Murray,  54  L.  J.,  Ch.  572 ;  52  L.  T.  380. 

Person  Pnjndioed — Hode  of  Proceeding.]— 
A  person  who  is  prejudiced  by  the  conduct  of  a 
receiver  appointed  in  an  action  by  way  of  equit- 
able execution,  ought  not,  without  leave  of  the 
court,  to  commence  a  fresh  action  to  restrain 
the  proceedings  of  the  receiver,  even  though  the 
act  complaint  of  was  beyond  the  scope  of  the 
receiver's  authority,  but  ought  to  make  an  appli- 
cation for  such  relief  as  he  is  entitled  to  in  the 
action  in  which  the  receiver  was  appointed. 
SearU  v.  Choat,  53  L.  J.,  Ch.  506  ;  25  Ch.  D.  723  ; 
30  L.  T.  470 ;  32  W.  R.  397— C.  A.  And  see 
EXSCUTION. 

9»  Eeir-at-Law  or  Devlaea* 

Coateeted  Heirship.]— The  court  of  chancery 
hae  no  jurisdiction  to  appoint  a  receiver  in  a 
simple  case  of  contested  heirship.  Hitehen  v. 
Birks,  L.  B.  10  Eq.  471 ;  23  L.  T.  835  ;  18  W.  R. 
1015. 

VOL.  xn. 


Bevisee  agaiuit  Heir— Probability  of  Sneceii.  ] 
— A  receiver  will  not  be  appointed  at  the  instance 
of  a  party  claimmg  as  devisee  under  a  will,  the 

!  validity  of  which  is  to  be  determined  by  an 
issue,  unless  the  claimant  satisfies  the  court  that 
there  is  a  reasonable  probability  of  his  succeed- 
ing on  the  issue,  and  that  the  property  will  be 
endangei-ed  by  beint;  left  in  the  possession  of  the 
heir-at-law.  Clarke  v.  Dew,  1  Russ.  &  M.  103. 
A  receiver  will  not  be  given  against  the  heir 
pending  the  issue,  except  in  a  strong  case,  where 

'  the  court  feels  clear  from  evidence  that  there  iJB 
no  ground  to  Impeach  the  will,  or  where  the 
heir  throws  a  doubt   upon    his    own   title  by 

I  moving  to  postpone  the  trial.  Fingal  (^Earl)  v. 
Blake,  1  Moll.  158. 

I  A  receiver  appointed  at  the  instance  of  a  party 
claiming  as  devisee  in  tiust  under  a  will,  the 
formal  execution  of  which  was  admitted  by  the 
heir-at-law,  but  the  effect  controverted  on  the 
ground  that  there  was  no  effectual  devise  so  as 
to  disinherit  him.  The  trustee  of  the  real  estate 
being  made  a  co-plaintiff  with  the  executors, 
the  pleading  is  proper  in  form  ;  and  the  suit 
bein^  properly  framed,  the  court  will,  notwith- 
standing doubts  as  to  tlie  person  to  become 
beneficially  entitled,  and  the  effect  of  the  dis- 
positions, and  whether  the  heir-at-law  may  not 
in  the  result  be  entitled,  take  the  possession. 
S,  a,  2  MoU,  50. 

Allegation  of  Undue  Influence.] — Devise  for 
life  of  man«iop.-house  and  demesne  lands  in 
occupation  of  testator  to  testator's  wife,  who,  on 
death  of  testator,  continued  in  possession ;  the 
heir-at-law  disputing  the  validity  of  the  will  on 
the  ground  of  undue  influence,  and  on  an  issue 
directed  having  got  a  verdict;  by  private 
arrangement  with  the  trustees  of  a  prior  legal 
estate  evicting  the  d'evlsee  and  getting  the 
possession,  a  receiver  at  the  instance  of  the 
devisee,  refused ;  whether  the  trustees  might  be 
compelled  to  give  security  for  the  rents,  quaere. 
LLoyd  V.  Trimleston  (^Lord),  2  MolL  81. 

Landf  in  Pofseuion  of  Heir-at-Lsw.] — A 
receiver  will  not  be  appointed  over  lands  in 
possession  of  heir-at-law,  unless  he  admits  the 
will,  or  it  is  proved  against  him.  Bobbin  v. 
Adanu,  8  Ir.  Eq.  R.  157. 

Heir-at-Law  against  Bevisee.] — Receiver  not 
appointed  on  behalf  of  heir-at-law  as  against  a 
devisee  unless  there  are  strong  circumstances. 
The  heir  must  tir  the  question  at  law.  Knigkt 
V.  BtipUssis,  2  Yes.  360. 

Allegation  of  Porgery.  ] — Where  a  bill  was 

filed  by  an  heir-at-law  against  devisees,  alleging 
that  the  will  was  forged,  and  praying  that  it 
might  be  set  aside,  that  the  devisees  might  >)e 
dii-ected  to  convey  the  estate  to  him,  and  that,  if 
necessary,  an  issue  devisavit  vel  non  might  be 
directed,  the  court,  on  motion  by  the  plaintiff 
for  an  issue,  or  that  he  might  be  at  liberty  to 
proceed  by  ejectment,  and  for  a  receiver,  xnadc 
the  order  for  an  issue,  but  directed  the  motion 
for  a  receiver  to  stand  over  till  the  hearing. 
Bonsor  v.  Bradshau)^  4  Jur.  (N.&)  1011 ;  tf  W.  R. 
427. 

Pending  Bill  by  Heir-at-Law  against  Beriiee.] 

— Semble,  where  a  bill  is  filed  by  an  heir-at-law 

against  a  devisee,  to  try  the  validity  of  a  will  of 

I  r^  estate,  the  court  under  special  circumstances 
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Sffwt  ol  BUintory  '«"^"*"^~I^J'®  <^ 
woners  appointoi   under    o-  «cc  we 

powered  W  raise  money  °P°Pj^^  1^""*^  °^  '?* 
rates  for  the  p>irpo«a  oV,*S7«b^^   /?IS,?^; 
Ot  the  money  «.  borrowed  ^""L*^  "f    ««■  >t 
tha  least  In  eiery  year  was   **>  "^   repaid  to  such 
it  th^rt^^  as  should  be  "^act^i  by  ballot. 
Tha  intere«  upon  the  mortgage   was  dolj  paid, 
and  anniial  inatalnienU  were   pattl   in  the  pre- 
floribed  manner,  though  not  -with  complete  regn- 
laritj.      The   mortgagees    8*^.  notice   to    ihe 
oommiBsioners,  requiring  tbeio  to  pay  off  their 
mortgage  (8001.)  in  Bii  mootBs.      The  commia. 
Bionera  refused  to  do  bo,  ■wb««™Pon  the  mort- 
gagees filed  a  bill  to  estabusn  ttieir  right  to  be 
paid  ofE,  and  for  a  receiver  ot  the  rates  :— Held, 
that  thej  had  no  right  to  h»ve  their  mortgage 
debt  paid  off,  except  under  the  provisiona  of  the 
act,  and  that  the  coart  had  no  jurisdicti 
appoint  a  receiver  of  the  rates.    Pretton  v.  . 
tarmindK  Corporation,  41  L.  J-<p°-  '60  ;    L.  B. 
7  Ch.  665  ;  27  L.  T.  87  ;  20  W.  B-  875, 
And  tee  Mobtqaoe, 
d.  Debentora  Holders  A<!tion»,  In. 
Sn  COMPANT  (DebkNtdbes). 
•.  BJootinent  Aotic»  in. 
See  col.  36. 
t  BvUtable  Executioii,  ^7  "■»?  o'. 
Set  E.  S.  G.  1883,  Ord.  L.  t.  15a, 
"  Equitable  oiecution  is  a  proc^a  which  the 
■court  bI'ows  for  the  purpose  of  enabling  a  judg. 
ment  creditor  to  obtain   payment  of  his  debt 
^ben  the  position  of  ihe  real  estate  is  such  that 
ordinary   eieeution    will    not    reach    't"-per 
Ctaitty,  J.     wait  v.  Luff.  67  L.  J-i  Ch.  663  ;  38 
Ct».   D.  19' ;  36  W,  B,  571.    And  aee  Shephard. 
7>j.    re,  Atkiiu  T,  Skeuhard,  59  L.  J-i  Ch.  83  ;  43 
Clj-  H-  131  ;  62  L.  T.  337  ;  88  W.  R.  133. 

Judgment  Crsdltor,  at  Suit  of.]— In  an  action 
br*:>"S'it  by  jadgment  creditor  claiming  a  decla- 
ta.t  foi  'hat  they  were  entitled  to  a  chilrge  npon 
the  property  of  the  debtor,  and  tor  a  receiver  and 
an  injunction,  they  had  sned  out  an  el^it 
«g».j»8t  the  debtor's  lands,  hut  were  unable  to 
■obt**'"  "Js'i'ery  by  the  sberifl  by  reason  of  the 
legr**^  ^^t^te  being  outstanding,  the  debtor  being 
Only  f?  .u  *"  "**  ^oity  of  redemption  thereiu  : 
— j_-Iiyia,J^«t  any  equitable  rights  nhich  judg. 
■"^^^  '^™™  "!!»  „  previously  to  27  &  28  Vict. 
*-  1  ^^'Zlt  "f^^.^'^ted  or  taken  away  by  that 
'"'^  '^HffsB^r.-'';^/''^  Act,  1873;  and  that  the 
Pl*»?"fl"  ^^""i'ed  to  h^ve,  before  decree,  a 

'*■"('      n   oTs  ,   ao  I     Z:  OariM,  47  L,  J    nC  n.-jS  ; 


defendant  made  an  affidavit,  in  which  her  address 
was  set  forth  :— Held,  that  the  principle  of 
Anglii-Italiaji  Bank  v.  Daviet  (supra)  applied, 
and  that  the  plaintiff  was  entitled  (o  a  receiver 
Bryant  v.  BvU,  +8  L.  J.,  Cb.32o;  10  Ch.  D. 
153  ;  39  L.  T.  470  ;  27  W.  R.  246. 

So  long  as  the  final  judgment  in  an  action 
remains  unsatislled,  the  action  is  a  "  cause  or 
matter  pending  "  within  the  meaning  of  a.  2J, 
aub-i.  7  of  the  Judieatnre  Act,  1873,  and  con- 
sequently, in  an  action  by  a  creditor  ugainst  a 
debtor  in  which  the  plaintiff  haa  ohrained  flnsi 
JQifgment,  the  court  has  power,  under  that  sob- 
n  order  to  satisfy  the  judgment,  to 
grant  equitable  eiecutinn  against  the  defendant 
by  appointing  a  receiver  upon  motion  in  th«t 
action,  although  the  writ  may  not  have  been 
indorsed  with  a  claim  for  a  receiver  ;  it  being 
unnecessary  in  such  case  to  bring  another  action 
for  the  purpose.  Salt  t.  Cfoper,  50  L.  J.,  Ch.  52a ; 
16  Ch.  D.  544  ;  43  L.  T.  682  ;  29  W.  R.  663-C.  A, 
It.,  a  married  woman,  by  her  neit  friend, 
applied  to  tax  the  bill  of  cosW  of  her  solicitor, 
incurred  in  n  suit  relating  to  her  separate  estate- 
After  the  taiing.mHBtor  a  certificate  had  been 
filed,  an  order  was  made,  on  the  application  of 
the  solicitor,  directing  an  inquiry  of  what  M.'p 
separate  estate  consisted  at  the  date  of  the  filing 
of  the  certiflcale,  capable  of  being  reached  by 
the  judgment  and  eiecution  o£  Ihe  court,  and 
appointing  a  person  to  receive  it  until  the 
amount  found  due  on  taxation  was  paid  : — Held, 
that  this  order  wai  pro])er  and  that  it  was  not 
neceiwary  to  take  separate  'proceediuga  by  action 
to  enforce  the  demand  against  the  separate  estate. 
Peace  and  Waller,  In  re,  24  Ch.  D.  405 ;  31  W.  R 

A  judgment  debtor  was  entitled  for  his  lite  to 
'*  '?.?°°'if  ff'^'^S  from  a  fund  vested  in  trustcea, 
payable  haif.yeariy  in  february  and  August 
Li>on  application  by  the  judgment  creditor  in 
f^7f^\  ^°'  *  garniBhi  o™er,  it  app^red 
H^ld  tha^h^'"'  instalment  had  ^^  P^^}- 
Held,  that  the  money  could  not  be  attached,  but 
sembie,  that  the  proper  cour«!  for  the  judgment 
creditor  to  adopt  was  to  apply  for  the  appoint- 
ment of  a  receiver  under  the  praoti«  in  the 
chancety  division,  w^kx  ,^/ntflit.  52  L.  J., 
Q.  B,  684  ;U  q.  b_  i*^5**  49  £  T  «Z-C-  a! 
And  see  -Sf-'ffarry  V    J-,;,;    16  i..  B-.  I*-  332  ; 

the  sheriff  riturli'^nX'  '^'^the  '.o'*^  *'^ 
not  apiwint  a  receiver^l.  .,  ^.md  that  since 
the  return  the  defendan?  hs^'  S^n  found  to  b^ 
POB««sed  of  a  patent  the  vXc^ '^^'''^  ^'    "^^ 

^'^'^^X;n2T1?C^^'-  the  m^. 
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that  althongh  there  was  no  litigation  actually 
pending,  yet,  under  the  circumstances,  the  court 
bad  ju^sdiction  to  make  an  order  for  the  ap- 
pointment of  a  receiver.  Grinuton  T.  Timmtt  22 
li.  T.  292  ;  18  W.  R.  724. 

The  appointment  of  a  receiver  in  ffiich  a  suit 
18  a  matter  entirely  within  the  disoretion  of  the 
oourt.    QrimMton  ▼.  Timnu^  18  W.  JL  781. 

Probate  8«it— Caveat  by  Heir.]— The  de- 
fendant as  heir-at-law  of  a  testator  entered  a 
caveat  against  the  grant  of  probate  of  the  will, 
and  also  forcibly  took  possession  of  part  of  the 
te8tator*B  real  estate.  No  further  proceedings 
were  taken  in  the  probate  court  beyond  entering 
the  caveat.  Upon  a  motion  by  the  executor  of 
the  wiU  for  a  receiver  of  all  the  real  and  personal 
estate  : — ^Held,  that  the  court  had  jurisdiction  to 
appoint  a  receiver  of  the  real  estate  (except  that 
part  in  the  possession  of  the  defendant)  as  well 
as  of  the  personal  estate.  ParJdn  v.  Seddons, 
42  L.  J.,Ch.  470  ;  L.  R.  16  Eq.  34  ;  28  L.  T.  353  ; 
21  W.  R.  638. 

To  keep  BntinMS  going  —  Keoeivor  and 
Xanager.  ]  — In  a  suit  by  a  purchaser  of  a  coal  mine 
to  rescind  the  con  tract  on  tne  ground  of  fraudulent 
misrepresentations,  it  being  essential  that  the  mine 
should  be  kept  in  a  going  state,  the  court,  upon 
the  application  of  the  purchaser,  who  was  in 
pc^session  of  the  colliery,  appointed  a  receiver 
and  manager  until  the  hearing.  Oihhs  v.  David^ 
44  L.  J.,  Ch.  770 ;  L.  R.  20  Eq.  373  ;  33  L.  T. 
298  ;  23  W.  R.  786. 

The  existence  of  disputes  between  different 
members  of  the  governing  body  of  a  company 
which  prevents  its  a£Eairs  being  carried  on  pro- 
|)erly,  is  a  ground  for  the  intervention  of  the 
court,  by  injunction  and  receiver  to  protect  the 
property  of  the  company,  but  the  interference 
of  the  court  will  he  continued  only  until  a 
governing  body  is  duly  appointed.  Trade 
AuxUiary  Co,  v.  Viclten,  L.  R.  16  Eq.  298  ;  21 
W.  E.  836. 

Frobata  Aetion,  Pending.]— 6f<fe  Will. 

k.  Lunacy. 

See  Rules  in  Lunacy,  1892,  and  Winkle,  In  re^ 
63  L.  J.,  Ch-  541  ;  [1894]  2  Ch.  519  ;  70  L.  T. 
710  ;  42  W.  R.  613.    Also  LUNACY. 

L  Xortgage. 

See  col.  27  and  MoBTOAOB. 

zn.  Partnership. 

At  Inttaneo  of  Defendant.] — ^A  receiver  may 
be  appointed  in  a  partnership  suit  at  the  instance 
of  the  defendant.  Sargant  v.  Bead,  45  L.  J.,  Ch. 
206  ;  1  Ch.  D.  600. 

DiMolation  not  Claimad.]  —  In  an  action 
between  partners,  the  writ  filed  in  which  claimed 
— (1)  an  injunction  to  restrain  the  defendant 
from  drawing  out  of  the  partnership  funds  more 
than  the  amount  stipulatecl  in  the  articles  by  way 
of  subsistence  money ;  (2)  a  receiver ;  and  (3) 
an  account ;  but  did  not  claim  a  dissolution  of 
partnership  : — Held,  on  an  interim  motion  for  a 
receiver,  that  the  oonrt  could  appoint  a  receiver, 
not  being  also  a  manager  of  the  partnership 
business,  although  a  dissolution  was  not  claimed. 
MedwiK  T.  DUcham,  47  L.  T.  250. 

Where  tenants  in  common  of  amine  have  been 
working  it  in  partnership,  or  where  the  mine 
itself  is  the  partnership  property,  the  court  will 
not  appoint  a  receiver  or  manager  at  the  instance 


of  one  of  the  partners,  in  a  suit  which  does  not 
seek  to  dissolve  the  partnership.  Bobertf  v. 
Eberhardt,  1  Kay,  148  ;  23  L.  J.,  Ch.  201  ;  2 
W.  R.  125. 

Nor  even  in  a  suit  to  dissolve  the  partner- 
ship will  the  court  appoint  a  receiver  on  an 
interlocutory  application,  merely  upon  evidence 
that  the  partners  do  not  co-operate  in  the 
management  of  the  business  ;  but  to  sustain  such 
an  application  it  must  be  shown  that  one 
partner  has  interfered  so  as  to  prevent  the 
business  being  carried  on.    JJ, 

See  Pabtnesship — Estate. 

n.  Partition  Action. 

In  a  partition  action  where  one  of  the  co- 
owners  is  in  occupation,  though  not  in  exclusive 
occupation,  of  the  property,  the  court  has  juris- 
diction under  the  Judicature  Act,  1873,  s.  26  (%\ 
to  appoint  a  receiver  until  the  hearing.  Porter 
V.  Lopet,  7  Ch.  D.  358  ;  37  L.  T.  824. 

o.  Probate  Actions,  In« 
See  Will. 

p .  Property  out  of  Jurisdiction* 

Personal  Property  in  Poreign  Conatry.] — A 

receiver  will  be  appointed  to  collect  personal 
estate  in  a  foreign  country,  and  not  only  to  get 
in  rents,  but  also  to  seU  the  real  estates  in  such 
foreign  country,  and  receive  the  produce  thereof 
when  sold.  Hinton  y.  OalU,  24  L.  J.,  Ch.  121  ; 
2  Eq.  R.  479. 

Irish  Estates— Suit  in  Xngland.]~A8  to  the 
mode  of  giving  effect  over  Irish  estates  to  the 
appointment  of  a  receiver  in  a  suit  in  England, 
and  generally  to  the  proceedings  in  that  suit. 
Hoidditch  V.  Wallace,  5  CI.  &  F.  629. 

A  court  of  equity  in  England  will  appoint  a 
receiver  over  estates  in  Ireland ;  and  although 
the  court  has  no  power  of  sending  its  officers  to 
Ireland,  to  enforce  its  orders  and  decrtes,  yet  if 
they  be  resisted  by  a  party  to  the  cause  such 
party  will  be  guilty  of  contempt.  Langford  v. 
Laiugford,  6  L.  J.,  Ch.  60. 

Estate  in  India — ^BeoeiTer  in  TngUnd  aeting 
by  Agent.] — ^Appointment  of  a  receiver  of  an 
estate  in  India  ;  the  receiver  to  be  in  England, 
acting  by  an  agent.    v.  Lindsay,  15  Ves.  91. 

Remitting   to    England— Inquiry.]— A 


receiver  had  been  appointed  of  the  testator^s 
estate,  part  of  which  was  in  India;  and,  it 
having  become  necessary  to  have  it  remitted :— . 
Held,  that  the  proper  course  was  to  refer  it  to 
the  master,  to  inquire  what  would  be  the  most 
advantageous  course  for  receiving  and  remitting 
it  to  England.    Keys  v.  Xeys,  1  Beav.  426. 

West  India  Estate. J— Plaintiff,  entitled  to  a 
legacy,  charged  on  a  west  India  estate,  subject 
to  prior  debts  and  legacies  remaining  unpaid, 
not  entitled  to  have  a  receiver  appointed  over 
the  estate.    Faidk-ner  v.  Daniel,  3  Hare,  204,  n. 

Circumstances  under  which  motion  for  appoint- 
ment of  a  receiver  and  consignee  refusal.  S.  C.^ 
10  L.  J.,  Ch.  33. 

Italy- Seal  Eitateiin.1— In  a  creditor's  suit 
a  receiver  was  appointed  of  the  rents  of  real 
estates  situate  in  Italy  and  elsewhere,  and  of  the 
produce  of  the  sale  of  such  real  estates.  Hinton 
V.  Gain,  24  L.  J.,  Ch.  121;  2  Eq.  R.  479. 
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wOl  appoint  a    ieoelrer  ^^^^^^^ 


358. 


the  answer  that  the  real  f^*?^^^^"?^^  ^J^T 
Bible  (as  that  there  is  »^^P?J!°^*lf  state  to  be 
first  applied  to  debt.),  'iJ^f^  ^^  g^nted 
in  the  first  instance.     W^*5**««»*  ▼.  Maenamara, 

8  Yes.  71. 

Yalidity  of  Will  in  duestionO — Semblc,  under 
special  circumstances  the  coui-t  will  appoint  a 
receiver  of  the  real  estate  wnere  the  validity  of 
a  will  is  in  que^^tion  and  an  issue  devisavit  vel 
non  is  granted.  Middlemen  ▼.  Sh&rhnmtt,  4 
Y.  &  Coll.  358. 

iMue  Devisavit  Yel  Von*']-- After  a  verdict 
upon  an  issue  devisavit  ^  ,  non,  the  court 
appointed  a  receiver  against  the  party  to  whom 
possession  of  estates  had  b^n  given  by  the 
trustees  of  the  legal  estate  'i'*^^]^  o«Jer  of  this 
court,  though  an  order  nisi  hftd  been  obtained  for 
a  new  trial.  Bainbrigge  ▼.  B^^^oHgge^  20  L.  J., 
Ch.  139. 

h.  Infant. 

Beforo  Bill  Med.]— The  court  will  not  appoint 
a  receiver  of  an  infant's  estate  J^liere  there  is  no 
bill  filed.    Afum,,  1  Atk.  489,  578. 

In  Ireland.]— The  Lord  Chancell^  of  Ireland 
has  power  under  the  stat.  4  *  ^.  J^^H-  **»  c.  78, 
s.  7,  to  appoint  a  receiver  over  the  estate  of  a 
minor  upon  petition,  and  without  the  filing  of  a 
bill  for  that  purpose.  Goade,  In  re,  1  Ir.  Ch.  R. 
1356. 

On  Petition  Without  Suit.]— A  receiver  of  the 
x-ent   of    real   estates   descended  on  an  infant 
ppointed  on  petition,  without  suit.    Leeming^ 
"    re,  Gascoyne,  In  re,  20  L.  J.,  Ch.  650. 


estate.,  keep   down  interest  of  mortgage  debt,  unless 
master  reports  it  due.    Anon.,  6  Madd.  9. . 

Infknt  Tenants  in  Common— One  coming  of 
Age.] — A  receiver  appointed  for  the  benefit  of 
two  infant  tenants  in  common,  not  discharged 
on  one  coming  of  age.    Smith  v.  Lytter,  4  Beav. 


Xmmodiately  on  Bill  Filed.  1 — Receiver  ap- 
--^ointed  of  infant's  estate  immediately  on  filing 
biJl'    -Pitcher  V.  Hellier,  Dick.  580. 

X«andf  of  Infknt  Defendant.]— The  court,  upon 
t^lse  application  of  the  plaintiff,  appointed  a 
x-^oeiver  over  the  lands  of  a  minor  defendant, 
y^^fore  his  appearance  or  answer,  upon  an 
Q^^ciavit  that  the  rents  could  not  be  enforced 
fx-^ytx^  the  under-tenants  of  the  minor  (who  was 
no*  award  in  chancery),  and  that  his  interest 
y^^M^  m  danger  of  being  evicted,  the  head  landlord 
;ij^^jiigserved  ejectments  for  the  non-payment  of 
^^^«^^  ^''^°*-     ^^i^law  V.  Sandyi^ii  jr.  Eq. 

TT^n  inlS'nt  by  h^s  fa.?  '^^/"^^^^Vf  guardian 
tLt  J2Car.2,c.  2I  *^^l\^?^  not,  under  the 
±1^  »PPOi"""ent  of  ;  ^fi'f""**,'!"^  Objection  to 
*"^  _i  ^    f.'^^^^^  .  *  receiver  of  the  «>«/o»»  of  the 


.He  appointment  of  ^  ^^titute  any  object 

^^Int.      6^«rrf«.rv^^»^eJ0fthee8t;te 
^^  •  -^^ne,  1  Hare,  881. 


.^^n^Where  one  of  tw^  .*"*  Jieclining  ^ 
dec  {^nes  to  act.  the  co^?  ^f^ees  of  real  estate 
If.  behalf  of  infant  c^tiT-  ^^^'""^  *  receiver 
w%   liberty   to  either    of  I.  "^^"^   ^^^^nt,    but 

492.  ""'  ^  Y.  &  Coll.  0.  C- 

peeping  Down  Interest  on  ir 
,,iU    not    oi-der   receiver   of   .^^^gage.]— Court 

^iifaut's  ^tate  to 


NV 


227  ;  10  L.  J.,  Ch.  344. 

Sale  of  Seal  Eitato  for  Payment  of  Bobti.] — 

Bill  for  sale  of  real  estate  for  payment  of  debts. 
The  heir-at-law  being  an  infant,  the  parol 
demurred.  The  court  will  appoint  a  receiver,  as 
in  other  cases.  Sweet  v.  Partri^ige,  1  Cox,  433  ; 
Dick.  696.  And  see  Leg  v.  Turnbtdl,  2  P.  Wms. 
409. 

L  InapectoTsliip  Deed. 

Conrt  of  Bankmptey  no   Joriadiotion.]  —  A 
bill  having  been  filed  by  inspectors  under  a  deed, 
of  inspectorship  against  the  debtor,  charging  him 
with  obstnicting  them  in  their  duties  as  in- 
spectors and  with  collecting  assets  and  applying 
them  to  his  own  purposes,  the  plaintifb  moved, 
for  an  injunction  and  the  appointment  of    * 
receiver : — Held,  that  as  the  court  of  bankruptcy 
had,  apparently,  no  jurisdiction   to   appoint  » 
receiver,  the  court  of   chancery  could  do   bo, 
R%4!lieM  v.  Owen,  16  VV.  R.  963.    Aflfirmed  L.  B-  3 
Ch.  820 ;  16  W.  R.  1072. 

J.  liltlffation  Pending. 

Diipnted  Title—Eeoovory  of  Leaseholdi.] — 
The  court  has  power,  under  the  Judicature  Act, 
1873,  a  25,  to  appoint  a  receiver  where  the  title 
to  the  property  is  disputed.  I^^^  ^-  Ferrisr 
(L.  R.  8  Ch.  719)  Bud  Talbot  v.  Hope  Scott  (4 
K.  &J.139)  are  no  longer  law.    Berry  ^.  Keen, 

51  L.  J.,  Ch.  912 C    A      And  see  Gtoatktn  v. 

Bird,  52  L.  J.,  Q.  B.  263,  col.  39. 

— -  ^cctment  Action  —  Jarlsdiotion.]  — 
Under  s.  26,  sub-s  8  of  the  Judicature  Act, 
1873,  the  court  hi  jurisdiction  to  appoint  a 
receiver  wherever  it  ihaU  appear  ]ust  or  con- 
venient so  to  do;  and  consequently  in  an  eject- 
ment  action  vehere  the  title  to  real  property  is  in 

63  ;  [1897]  1  Ch.  64  ;  75  L.  T.  368— C  A. 

Defendant  in  PA..^..{nTi-^  Judicial  Diiore- 

tion.Wtis  i^ot;"^^!^;^^^^^^^^^ 
this  judicia  discretion  whSe  defendant  in  aa 
action  for  ejectment  is  The^itted  heir-at-la^v 
o  the  his    owner,  and  h^  ^Sich  taken  PO^" 
sion  of   the    property  1^   dispute,    ^^l^^^T^ 
T'^rJZ  ^^  ^^^tTon  to  be  decided  betwe^^ 
the  parties,  and  the  pronertvis  safe,  an^  th^^^ 
''  ";?  7pfltT  ?^.^^^^  and  the  mere  faCt  t^t 
L^lhe tStm^^^^^^         is  not  a  gn/^ci 

**  "I  a  receiver,    ij^ 
Porm  of  Order.  1^T>    ^  *  y^-u 

the  rights  Of  any  S^'j.'J^ J  l^t  >  A/^  "" 

Actt.^  Pendency  of  r.^  "^^    5^%^  ;<«^V 
resu  t  of  a  suit  In  the  p,r;**iti»^     '       jj^^ 
a  wiU  had  been,  in  eft^J'ate  ^*^.Kv>^^>*^ 
oompnsed  therein  in  8^1?^  to  >»•«>>     ^  J>.  ^^l 
son  had  a  legal  right  to  dii  ?  Poat'^t  >       Jy>m, 
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Motion  by  tenant  in  oommon  for  a  receiver 
against  hia  co-tenant  in  posseBsion  tefosed ;  iff 
not  amounting  to  a  case  oil  exclnsiox^  Milbanh 
V.  Bsvett,  2  Mer.  406. 

The  court  refused,  on  the  application  of  one  of 
several  equitable  tenants  in  common,  to  appoint 
a  receiyer  over  the  whole  estate,  against  an  eqoit- 
a})le  tenant  in  common  in  possession,  there  being 
no  exclusion,  but  limited  the  appointment  of 
receiver  to  the  share  of  the  plaintiffs  only. 
Sandford  v.  BaUard,  30  Beav.  109. 

A  receiver  of  a  moiety  of  an  estate  claimed  by 
the  plaintiff    as  tenant  in  common  with  the 
defendant  who  was  in  possession  <rf  the  whole, 
granted  under  the  circumstances.    Hargraxe  v. 
Hargrave,  9  Beav.  549  ;  15  L.  J.,  Ch.  280. 

Seonrity—In  de&nlt  SeeelTer.J—Tenant  in 
oommon  in  possession  ordered  to  give  security 
for  payment  of  the  proportion  of  rents  to  his  co- 
tenant  ;  otherwise  a  receiver.  Street  v.  Anderton, 
4  Bro.  C.  C.  414. 

Equitoble  TiUs.]— In  appointing  a  receiver, 
the  court  will  not  proceed  further  upon  the 
equitable  right  of  a  tenant  in  oommon,  than  it 
wouW  upon  his  legal  right.    Knou^e*  v.  Clav. 

^^^Ki'S^-^^  Oh.  181.  ^ 

Un  a  bill  by  one  of  several  equitable  tenants 
m  common  against  his  co-tenants,  the  court,  at 
the  hearing  of  the  cause,  and  upon  evidence  of 
excIuBion  appointed  a  receiver  over  the  whole 
estate.    W/c^rf  T"  ^«^^^»  ^  »«»▼.  401  ;  3S. 
L.  J.,  Ch.  4oO  ;  10  Jur.  (k.s.)  261.  ' 

?H®^^    2?*  J*"^^*-]-^  receiver  appointed 
for  the  benefit  of  two  inlant  tenants  in  6oWi^ 

not  discha^  on  one  coming  of  age.    Smith   v* 
/^*<^r,  4  Beav.  227  ;   10  L.  J.,  Ch.  344.  ' 

to^e^iwivntue  property  01^17^^^"^  iocuirec-i  Partnership  at  WiU  Diiwlved.]— Where  a 
tion  of  the  court,  and  to  abide  by  any  o.der  partnership  at  wiU  had  been  dissived  by  one 
whicn  the  «>lirt  might  ^ke  flB  to  ,^r^«%?,'  P"t^«^  ^y  °f  is?*  the  court  restrained  that  ^5f 
f^^^l^  ^ll7  o-  ^herdey^  t^.  w'  r'  J^^;  U^r  from  excluding  the  other  partner  from  the 
627 ;  ^  Ch.  D.  302 ;  34  ^  ,j  ^37  ;  24  \^ .  R.  4o0  partnership  premisea  pending  &e  winding  up  of 
^C.  J^  I  the  concern,  and  frr^TvT  *„w,„!l  ^^^  «^««J7«J^  ^er 


1      A  court  of  equity  wiU  not  appoint  a 
Future.]--A  «>ur^^^    are  to  be  aas^*«i  by 

receiver  ol  ^^.,7  coUected  at  a  future  period, 
commissioners,  ^cou^^  g^.  ^  ^    ^P 

Ch.  47.  ^.       ^ 

•       ^«-.  «Ti— Eiirht  of  creditor  to  Keceiver.] 

^'^^iot^ts  autboriBcd  by  act  of  parUa- 
_A  con)0»t  ion  was  au  iB^provementi  upon 

ment  to  raise  money^ori^^  Theactc^n- 
the  security  ^^.^\^^^^  oorporation  should  in 
tained  a  provision  ^at  the  ou^^^  prindnS 
every  year  pay  off  *V^^Aber  with  theuTS 
of  the  borrowed  money  to^.^^„  ^  be  paK 
due  thereon,  and  that  the  c^  r-HeldT  tC  the 
should  be  determtoei  by  b^^^id  their  prT^cinal 
creditors  wereentitledto be  repjbe  act,  Snd  that 

a  creditor  wno  was  «^paia  j^y  y^^  princiniTl 

notice  to  the  corporation  to^y,  ^^  the  mt^ 
entitle  himself  to  have  i  t^'  y  ^"^  ™^e8 
^pointed  by  the  court.  Pr^%\^:f^% 
m^M.  Corporation,  41  L.  Sf  i^  876  '  ^'  ^  ^ 
Ch.  666  ;  27  L.  T.  87  ;  20  W^-  ^'  ^ 

mant.]-ln  an  action  to  enforce  «P^^ficperf^^^ 
ance  of  a  parol  agreement  to  e^^^^^^*^^^^^^^ 
of  personal  chattels,  upon  ^^  f^  Ttho J^- 
befS^  appeamnce  of  the  defendant  there  being 
evidence  of  immediate  danger  of  the  chattels  m 
question  being  disposed  of.  9-^  ^]^^\  ^^  "^^^t 
appointing  the  plaintiff  (without  security) 
interim  receiver  for  fourteen  days,  or  until  a 
receiver  should  be  appointed  under  a  reference  to 
chaml:>er«  for  that    purnnse    w*^^^^        .   ^*^®" 

chancellor  had  directed      ^^g  pl^*"*^^^  ^^^^^'^^^  ' '       

to^e^l  with  the  property  only  ^^^J®^  thedirec-       Partnmhip    at    WiU  Diiwlved.]— Where 
tinn    «f  the  court.  u-nA  "V.     iTr^A  bv  anv  Older   nartnershin  at  virili    i.-j  1. -a,--^Ji„j   l-_ 


-u.  .A-  the  concern,  and  from  takinir  any  advantage  of 

^  *^.n^ to  ^nl^^  specific  pe^J^^^^which  ?^  T'^^^^;.'^  '^^^^t  to  ^the  loint  cli^  of 
j;reeixient  to  accept  a  l^ao^!    **«.  f ft*^'  ^^  which   the  firm.    Where    two    nprsnnii  !«»  r 
?H«««nt  had  been  «?^^^*8e  of  »  ^i^fendant.  the   tAnn^nti^  \^  o^.««^^^  Jl^    persons  are  c 


owners  ot 


(no  previous  appUcatin/Jf^  ^^^ .?  been  made  to 
the  diTisional  court  or  '^.^^"^^  ^pointed  the 
plamtiff  receiver  aua  JT^*  judge;  ^  farm  with- 
out security,  on  his  un5^?*8er  .0  at>ide  by  any 
order  which  the  cotirt  ^^^?^^^^,  \tx  the  matter. 
Hyder.  Warden,  I  B:?^'?^t^  make  r  W.  g  gg^ 
C  A.  •  ^-  309  ;  2& 


^.      ^  ^y  of  i^and. 

In  an  action  for  ^ecoxr«,_  .  v^rouffbt  by  a 

landlord  agsmst  his  te^^  of  land  "^^J^iso  for 
re-entry  for  breach  o#  ^  under  a  *\^  lease,  a 
receiver  of  the  rents  f^^^^nant  ^0  Ae  land 
pending  the  tnal  of  the^^^  Profits  of  ^^inted, 
on  the  plaintiff's  appii^^?tiori,niay  be  ftPP^'Sirrf 


agreementtoaccepta  i^^Vr  farm,  in  which   the  firm.    Wher«i    two    nerso 
J^d|P?%^\^J^^  ^v^/tbe  ^^V'l^^^lt!  '^T^  l""  ^^^'^'i  ^«  a  iSLcand  have  agreed  t^ 

asking  for  dissolution  of  the  partnership,  arad  ii^ 
a  ^  where  one  of  the  tenants  in  commoi-i  Yiaa. 
not  taken  any  active  steps  to  obstruct  the  other,. 
^?Lf  ^^^v    and  receiver  of  the   mine! 
foi  r^  wKr*^^'  ^  ^*y»  148  ;  23  U  J-,  Ch. 

Diiputes-Appoiatment  of  Joint  Eacei-ver.  ]-_ 
Where  there  was  a  dispute  between  tenaants  in 

'?"^?r  tr^  "^^^  i^  ref^^e'^ce  to  the  receipU 
""^^"'t^^^^'V'  appointed  one  of  the  dis^^S 
^^o  J^  J^H^^^t  ^<>'  li^«  0*  one-fiftU  of  ?S 
PJ?P^'^I;t1^ S''^''^^^'  person  nominatec^  by  tw 

Mamgden  ^^J'axrtKrop,  \  N.  R.  389. 
And  »^  ESTATK. 


t.  Texui^i^   ^ 


]Bxoliuion   of  one    3* 


a 


at  the  i^^al?}  *»»9rtf»geeof  TOdiv  Sded  shari 
Actio**  fo^o2^*^r'**i«»tM«     ^«*-Vln 
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tion,  of  the  property,  the  oonrt  has  jurisdiction 
under  the  Jadicatnre  Act,  1873,  s.  25,  sub-s.  8,  to 
■Appoint  a  receiver  until  the  hearing.  Porter  v. 
JLoDet,  7  Ch.  D.  368  ;  37  L.  T.  824. 

in  a  suit  for  partition  of  a  leasehold  estate, 

41  receiTer  of  the   rents  of   the  whole   estate 

.granted,    under    the  circomstances.     Ti/san  v. 

Ihirelouffh  (2  Sim.  &  S.  142  ;  25  R.  R.  175), 

.lemarked  npoa.    Searle  v.  SmaUs^  8  W.  R.  437. 

yfnliig  ConAara.]  —  Receiver  appointed  of 
-mines  in  which  several  persons  were  interested, 
•the  concern,  from  the  nature  of  the  subject, 
being  a  species  of  trade,  and  not  a  mere  tenancy 
in  common  in  land.  Jefferyt  v.  Smithy  I  Jac.  k 
Walk.  298;  21  R.  R.  175;  Frere  v.  Hibernian, 
Jtim/tf  Co^  2  Hog.  30. 

When  part  owners  of  a  mine  cannot  ajs^^'ee  on 
-a  plan  for  working  it  harmoniously,  the  court 
-win  interfere  to  appoint  a  manager  and  receiver, 
And  will  do  so,  if  the  circumstances  seem  to 
render  such  a  course  advisable,  when  a  sale  has 
•been  directed.    Le69  v.  Jmet^  3  Jur.  (N.s.)  954. 

u.  Tolls. 

Mortgage  of.]  —  A  mortgage  of  turnpike 
^lls  and  toll-houses  which  are  leased  and  are 
subject  also  to  other  mortgages,  may  apply  to 
iiave  a  receiver  appointed,  instead  of  taking 
^eps  to  obtain  possession  at  law.  Crevae 
i^Lirrd;)  v.  JSdlesioH,  1  Be  G.  &  J.  98  ;  3  Jur. 
<KJ8.)  1061. 

Ho  Expren  Power  in  Aet  to  Appoint  Se- 

•eeiver.] — Where  an  act  of  parliament  authorises 
■a  corporation  to  mortgage  its  tolls,  the  court 
•has  juris-liction  to  appoint  a  receiver  of 
them,  though  no  such  express  power  is  given  by 
the  Act.  But  the  receiver  over  such  property 
ooght  not  to  have  committed  to  him  any  powers 
^f  management  which  ought  pioperly  to  be  exer- 
'Cised  by  the  corporaiion  itself.  De  Wintim  v. 
Bree&n  Corporatiun^  26  Beav.  533 ;  28  L.  J., 
•Ch.  698. 

Canal  Company,  by  —  Sefdsal  to  Bepay 
Principal.]  —  A  canal  company,  under  the 
jkuthonty  of  various  acts  of  parliament,  raised 
money  on  mortgage  of  the  undertaking.  The 
instrument  of  mortgage  assigned  the  navigation 
and  the  rates  and  tolls  to  the  lender,  his 
executors,  administrators,  and  assigns,  to  hold 
^iU  principal  and  interest  were  paid  and  satis- 
4ed  ;  and  the  acts  provided  that  all  the 
mor^ages  should  be  satisfied  pari  passu.  A 
mortgagee  gave  the  company  six  months*  notice 
.requiring  to  be  paid  off,  and  the  company  refused 
to  do  so  : — Held,  that  he  was  entitled  to  have  a 
(receiver  of  the  rates  and'  tolls  appointed  by  the 
•court.  Hopkins  ▼.  Worceder  ana  Birmingham 
Canal  Aavigatian  Co.,  37  L.  J.,  Ch.  729  ;  L.  R.  6 
£q.  437. 

Interest   in  Arroar.l — ^Where    several 

•mortgages  were  made,  under  tne  authority  of  an 
,act  ot  parliament,  of  a  canal  navigation  and 
undotaking,  and  the  works,  lands,  heredita- 
ments, and  capital  subscription  calls,  debts,  sums 
-of  money,  property  estate,  andeJSects  belonging, 
due,  or  owing,  or  thereafter  to  belong,  or  1^ 
•due,  or  owing  thereto,  and  all  tolls,  rates,  and 
duties  arising  by  virtue  of  the  acts  under  which 
•the  company  was  formed,  the  mortgagees  being 
equally  entitled,  one  with  the  other,  to  their 
^roportioDO  o<  the  tolls  and  premises,  the  court, 


at  thesuitof  one  of  the  mortgagees,  whose  interest 
had  been  a  long  time  unpaid,  appointed  a 
receiver  of  the  toUs,  rates,  and  duties,  and  of  the 
estate  of  the  company.  IfHpp  v.  Chard  By.,  11 
Hare,  241  ;  1  Eq.  R.  503 ;  22  L.  J.,  Ch.  1084  ; 
17  Jur.  887  ;  1  W.  R.  477. 

Judgment  Creditor—Leave  to  Levy  subjeot  to 
Hortgage.l — A  canal  company  was  incorporated 
by  a  special  act  of  parliament,  which  author- 
ised them  to  purchase  lands  for  the  purposes 
of  the  act,  and  for  no  other  purpose,  and  em- 
powered them  to  levy  rates,  toUs,  and  dues,  and 
to  borrow  mone}'  on  mortgage  thereof,  and 
contained  a  provision  that  all  persons  whatso- 
ever might  navigate  upon  the  canal  upon  pay- 
ment of  the  rates  and  dues  thereby  authorised  to 
be  taken.  The  company  made  several  mortgages 
of  the  rates,  tolls,  and  dues  under  the  act. 
One  of  the  mortgagees,  on  behalf  of  himself  and 
all  others,  obtained  the  appointment  of  a 
receiver  of  the  company's  rates,  tolls,  and  dues, 
who  was  ordered  to  pay  thereout  the  expenses  of 
carrying  on  the  company's  busiDess,  and  then 
the  interest  on  the  said  mortgages,  and  to  pay 
the  balance  into  court  in  the  cause.  A  judg- 
ment creditor  of  the  company  presented  a 
petition  in  the  cause  before  the  hearing,  praying 
that  he  might  be  at  liberty  to  sue  out  and 
execute  a  fi.  fa.  and  elegit  against  the  goods 
and  lands  respectively  of  the  company: — Held, 
that  he  might  execute  a  fi.  fa.,  but  that  all  he 
could  take  under  the  elegit  would  be  such  right 
in  the  lands  as  the  company  had,  namely,  subject 
to  the  mortgages  and  to  the  right  of  user  of  the 
canal  by  the  public,  and  subject  also  to  the 
powers  of  management  of  the  company.  Potts  v. 
Wanvich  and  BirmingJiam  Canal  Co.,  1  Kay,  142. 

intra  Vires  Lease  of  Tolls.] — ^The  commis- 
sioners of  a  canal  make  an  agreement  for  letting 
tolls  not  warranted  by  the  act  under  which 
they  derive  their  authority,  and  prejudicial  to 
an  interest  expressly  reserved  by  the  act  to  the 
public.  This  agreement  is  acquiesced  in  for 
forty -seven  years  without  complaint  on  the  part 
of  any  of  the  shareholders,  and  during  that 
period  the  lessee  remains  in  undisturbed  posses- 
sion of  the  toUs  ;  the  court  will  not,  at  the  suit 
of  the  shareholders,  disturb  his  possession  by  the 
appointment  of  a  receiver.  Crray  v.  Chaplin,  2 
Russ.  126  ;  3  L.  J.  (o.S.)  Ch.  47  ;  26  R.  R.  22. 

Book    Company  —  Receiver-manager.]  ^  An 

order  made  in  a  mortgagee's  snit,  appointing 
the  chairman  of  the  trustees  of  the  Birken- 
head docks  receiver  of  the  rates,  toUs,  and 
property,  with  powers  to  defray  the  expenses  of 
carrying  on  the  undertaking,  following  the  form 
in  Potts  V.  Wartoiek  and  Jiirmingham  J)ock  Co, 
(Kay,  142),  supported  ;  and  a  judgment  creditor 
of  the  trusteeB  restrained  from  proceeding  against 
the  rates  and  tolls  due  to  the  trustees  by  attach- 
ment and  execution  under  the  Common  Law 
Procedure  Act,  1854,  ss.  60  to  67.  Atnes  v. 
Birkenhead  Dock  Co.,  1  Jur.  (N.s.)  529  ;  3  W.  R. 
381. 

V.  Vendor  and  Purchaser. 

Bill  to  jSet  aside  Porohase.] — On  a  bill  to  set 
aside  a  purchase,  the  answer  of  the  defendants, 
the  devisees  of  the  purchasers,  admitting  great 
inadequacy  of  price,  and  stating  th  ir  ignorance 
as  to  other  circumstances  of  fraud  alleged ;  a 
receiver    appointed.      Stilwell    v.     WtUiamtf 
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elegit  creditor,  who  had  extended  a  moiety  of  the 
annuity,  is  entitled  to  haye  a  recelYer  appointed 
over  the  moiety,  or  a  competent  part  of  it. 
IHoMiet  y.  Dillim  (LorS),  1  Hog.  324. 

Breaeh  of  Tnutbj  Tmiteei  of  Benefit  Soeiety.] 
— In  a  suit  by  persons  interested  in  the  funds  oi 
a  benefit  society  against  the  trustees,  claiming  a 
lien  on  the  funds,  and  charging  the  defenda^ots 
with  breach  of  duty,  the  plaintiffs  moved  for  an 
injunction  and  a  receiver.  The  motion  was  re- 
fused by  yice-chancellor  Kindersley,  but  on 
appeal  the  application  was  granted  by  the  lords 
justiceB,  who  held,  that  it  was  no  objection  to 
the  motion  that  the  bill  was  multifarious  or  defi- 
cient for  want  of  parties,  the  funds  being  really 
in  danger.  JScans  v.  Coventry,  3  Drew.  75.  And 
on  appeal  3  £q.  R.  545  ;  3  W.  R.  149. 

Kanied  Woman  Xzeentrix— Husband  of  Un- 
■ooad  Kind.] — ^The  court  will  not  restrain  a 
married  ivoman  whose  husband  is  of  unsound 
mind  from  taking  out  probate  of  a  will  of  which 
she  is  named  an  executrix.  Semble,  the  court 
will  restrain  her,  if  she  does  prove,  from  inter- 
meddling with  her  testator^s  estate.  Tettt  v. 
Palmer,  2  N.  R.  256  ;  8  L.  T.  528  ;  11  W.  R.  765. 

Powers  of  sale  over  real  estate,  and  of  re- 
ceiving the  rents  in  the  meantime,  were^  under  a 
will,  yested  in  a  married  woman,  her  husband 
being  of  unsound  mind,  as  a  trustee :—  Held,  that 
a  receiver  ought  to  be  appointed.    Ih. 

To  get  in  ZninTance  Honeys.] — Demurrer  to  a 
bill  by  principal  against  agent,  stating  the  pen- 
dency of  the  suit  for  an  account  between  the 
same  parties  before  a  foreign  tribunal ;  and  pray- 
ing an  injunction  to  restrain  proceedings  at  law 
by  the  agent  against  underwriters,  with  whom 
the  ageni  had  insured  on  behalf  of  the  principal ; 
the  appointment  of  a  receiver  to  get  m  the  in- 
surance money,  and  for  all  necessary  accounts 
and  inqniries.  Demurrer  overruled.  TranS' 
Atlantic  Co.  y.  PUtroni,  1  John&  604 ;  6  Jur. 
(H.&)  532. 

Cnfltodee— Prior  Judgment  Creditor.]— A  re- 
ceiver will  be  put  over  the  possession  of  a  custode^ 
at  the  suit  of  a  prior  judgment  creditor.  Seymour 
▼.  Montgomery,  1  Hog.  329. 

Of  Annuity— Bonbtftil  Character  of  Beeipient,] 
— ^A.  had  acted  in  some  manner  as  the  agent  of 
both  parties  in  negotiating  a  loan,  by  way  of 
annuity,  secured  upon  a  rent-charge  for  the  life 
of  the  grantor,  and  afterwards  in  paying  the 
annuity  and  keeping  up  a  policy  of  insurance. 
A.  received  from  the  grantor  a  sum  of  money  for 
the  re-purchase  of  tue  annuity,  and  persiuded 
the  grantee  to  execute  a  re-assignment  without 
signing  any  receipt  for  the  consideration-money, 
which  re-assignment  was  to  be  kept  by  A.  until 
it  should  be  paid ;  A.  falsely  representing  that 
the  grantor  wished  to  delay  the  payment  fur 
some  time ;  and  without  the  grantor's  kno^r- 
ledge  the  annuity  was  paid  regularly  to  the 
annuitant  by  A.,  until  he  died  insolvent : — Held, 
that  the  questicm  in  what  character  A.  received 
the  money  for  re-purchasing  the  annuity  was 
sufficiently  doubtful  to  warrant  the  appointment 
of  a  receiver  upon  motion.  Vandeleur^v.  Blagrate, 
2  Jur.  176. 

Sale  of  West  Indian  Bitate— Proceeds  of  Con- 
dgBnantc.] — in  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  an  estate  in 


the  West  Indies,  against  a  purchaser  who  resided 
there,  and  had  got  into  possession  without 
paying  the  purchase-money,  and  to  which  the 
consignees  of  the  estate  were  also  defendnnti. 
an  application  for  a  receiver  of  the  proceeds  ot 
the  consignments  was  refused,  the  principal 
defendant,  the  purchaser,  having  never  been 
served  with  a  subpcena*  Stratton  v.  Davideim, 
1  Russ.  k  M.  484. 

Of  Separate  Property— Application  by  Harried 
Woman.] — ^An  application  by  a  married  woman 
for  a  receiver  of  her  separate  estate  granted 
without  a  reference,  notwithstanding  a  strong 
affidavit  of  unfitness  of  the  person  nominated. 
Bjigot  v.  Bagot,  2  Jur.  1063. 

Adult  Plaiatiir*8  Own  Bstate.]— An  aduH 
pUintifE  cannot  obtain  an  order  for  the  anpoint- 
ment  of  a  receiver  over  his  own  estate.  Picre  y. 
Zatouohe,  1  Hog.  310. 

Stranger  cannot  Propose  Beoeiyer.]-~Qua3re, 
whether  master  can  propose  a  receiver,  or  an 
application  should  be  made  to  the  court,  when 
parties  neglect  to  propose  one  before  the  master. 
A  stranger  cannot  propose  a  receiver.  In  this 
case,  the  neglect  being  accounted  for,  master 
was  directed  to  review  his  report  and  receive  pro- 
posal for  receiver.  Att.-Gan.  v.  Bay,  2  Madd.  246. 

Bcpreaentation  ai  to  Settlement  on  Harris  go 
— Purchaser.] — The  plaintiff,  previously  to  his 
marriage  with  A.*s  daughter,  wrote  a  letter,  to 
A.,  inquiring  what  fortune  his  daughter  was 
entitled  to.  A.  in  reply  wrote  to  the  plaintiff, 
and  stated  that  certain  houses  were  entailed  on 
his  daughter  after  his  decease.  A.  died  leaving 
his  daughter,  his  only  child,  and  having  devised 
all  his  real  estates  to  his  wife.  It  was  then  dis- 
covered that  A.  was  tenant  in  tail  male,  of  the 
houses,  with  reversion  to  himself  in  fee.  In 
January,  1816,  the  plaintiff  and  his  wife  filed  a 
bill  against  A.*s  widow  (who  was  in  possession 
of  the  houses)  to  have  the  houses  conveyed  to 
the  plaintiff's  wife,  conformably  to  the  represen- 
tation in  the  letter,  and  for  a  receiver,  and  an 
injunction  to  stay  proceedings  at  law.  An 
injunction  was  granted,  and,  the  widow  having 
put  in  her  answer,  the  injunction  was,  in 
January,  1818,  continued  on  the  same  day  the 
plaintiff  obtained  an  order  to  amend,  but  did  not 
act  upon  it,  or  take  any  further  proceedings  till 
May,  1820.  In  April,  1818,  the  widow  mortgaged 
the  houses  for  500  years,  to  H.,  and  in  May, 
1819,  she  sold  an  annuity  to  M.,  and  secured  it 
by  a  conveyance  of  the  houses  to  trustees  in  fee ; 
and  in  Ifa^,  1819,  she  sold  and  conveyed  the 
houses,  subject  to  the  mortgage  and  annuity,  to 
W.  in  fee.  Neither  H.,  W.,  nor  M.  had  then  any 
notice  of  the  suit,  or  of  the  plaintiff 's  claim.  In 
January,  1820,  at  which  time  M.  had  notice,  the 
houses  were  purchased  by  M.,  and  conveyed  to 
him  by  H.  and  W.  In  May,  1820,  the  bill  was 
amended.  The  widow  having  gone  abroad 
without  answering  the  amended  Mil,  a  decree 
was  taken  pro  oonfesso  against  her  in  November, 
1822.  In  December  following,  the  nlaintiff  had 
notice  of  the  conveyanee  to  M.,  out  did  not 
make  him  a  party  to  the  suit,  and  opposed  his 
attending  the  master  upon  the  inquincB'directed 
by  the  decree.  In  March,  1831,  the  plaintiff 
filed  a  bill  against  M.,  stating  the  proceedings  in 
the  original  suit,  and  prayiog  that  M.  might  be 
decreed  to  convey  the  houses  to  plaintiff's  wife 
and  for  a  receiver.    M.  put  in  his-  answer,  ami 
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^pact  that  there  was  some  ^^^f"^  *=*'°?'*'  1^  U  co  W,''PPoi.n«J^*'««tU, 
Tt'i^  -^--.t  part  of  -^^r  ^%^ri^"'r.utl'^-^  ^'j^.^-PpSL 


b^  "^^.r*^"^-*  P"rt  °f  '^^r  "S™^ 
t>ved  the  suspicion.  In  Octo^*  ^  done,  i 
oorJ-e<^'  Inowletige  of  what  had  ^,  e»?ept 
tOK^ti'f  ^''l,*''^  other  part  o«P^'b»n^«.  ^<> 
l^'f  'L^^'"'^^.S^y''  the  ship's  i>  "4    d^°'«i 


oori-e^"  — "".ciffe  ot  What  tiaa  -  ^  e*— [■-  >"t 
tOK^ti'f  ^''l,*''^  other  part  o«P^'b»n^«.  notice 
^■«  K^^""^.  g^ve  the  ship's  iJ^-yd^I^ed  the 

nVfjC  *^a«m>ss  then,  and  ther  cX^^^ t^^  'hip, 
"f^    of  some    nF   .;._  __..^^  P^    ''^^  The  other 


be  ""^^nd  bargain ;    R-'r'M    in    t„^. 


of  some    of";^;, 
■^"grneer' 


P^f^'i^DCton Tropon  filed  a  b/J 


nmchiierX J^  Theot 
r'9  for  ren^*^  nio^ed 
M  .  (.mP^A^    busbai 


fif  '       I»terferin»^  JestJBiJl   fie  sf. 


•  '■tiat  the  appii^j** 
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Attendixif  Tsking  of  XMeiTsr*!  Aeoovnt.] — ^A 

florety  is  not  entitled  aemble  to  attend  on  the 
taking  of  a  receivei^s  account  except  at  his  own 
expense.  Birmingham  ▼.  Bree  ^  6V.,  31  W.  R. 
415. 

2.  Form  and  Amou^tt  of  Sboxjbitt. 

BeeagnUaiLee  and  Two  Suretiei.] — The  conrse 
of  the  court  Teqaires  a  sarety  by  the  receiver, 
and  two  sureties  in  a  recognisance  ;  and  taking 
the  assignment  of  a  mortgage  belonging  tu  a 
receiver  instead,  is  very  improper,  and  ought  not 
to  be  done.    Meai  v.  Orrery  (Lord)^  3  Atk.  237. 

Onarantee  Sociaty  accepted  aa  Surety.] — ^A 
receiver,  being  required  to  give  security,  named 
as  his  sureties  two  guarantee  societies  : — Held, 
that  their  security  was  suflScient.  Chlmtire  v. 
Xortk,  42  L.  J.,  Ch.  4:  27  L.  T.  405;  21  W.R.  43. 

The  security  of  a  guarantee  society  may  be 
taken  in  the  case  of  a  receiver  in  a  probate 
action.  Carpenter  v.  &flieitor  to  the  Tretuury^ 
JStokee,  In  goods  of,  61  L.  J.,  P.  91  ;  7  P.  D.  235  ; 
46  L.  T.  821  ;  31  W.  R.  108  ;  46  J.  P.  663. 

Freehold  QualiiLcation  not  Heceiaary.] — The 
surety  of  a  receiver  need  not  qualify  out  of  free- 
hold estate.    Tbtt^nham  v.  Tottenham^  Hayes,  575. 

Vninrolled  Beeognifance.]— A  recognisance 
not  inroUed  shaU  be  looked  upon  as.  a  bond, 
and  paid  as  a  debt  by  specialty.  Bothomly  v. 
J^ir/iup,  1  P.  Wms.  334  ;  2  Vem.  750. 

So  a  recognisance,  not  regularly  taken,  may  be 
sued  as  an  obligation,    fb, 

Bniolment  nnno  pro  tone] — Surety  in  recog- 
nisance of  receiver  discharged ;  fresh  recognisance 
entered  into  ;  time  for  enrolment,  elapsed,  entered 
nunc  pro  tunc  Vavghan  v.  VaugJuiH,  Dick.  90. 
8.  P.,  Blais  V.  BetU,  id.  836. 

Connior  borrowing  before  Sarolment]— A 
recognisance  being  inroUed  by  the  special  order 
of  the  court,  after  the  time  for  in  rolling  it  was 
elapsed,  the  conusor,  betwixt  the  date  of  the 
recognisance  and  the  inroUing  of  it,  borrowed 
money  of  8.  upon  a  judgment,  which  was  now 
over-reached  by  the  recognisance ;  and  the 
estate  of  the  conusor  was  in  mortgage  prior  to 
the  recognisance,  so  that  neither  the  recognisance 
nor  the  judgment  could  reach  the  estate  without 
the  aid  of  equity.  The  court  inclined  to  give 
the  preference  to  the  judgment  creditor.  Fother- 
£iU  V.  Kendrieh,  2  Vem.  234. 

BecelTer  in  England  having  Property  in 
Ireland.  J — On  atfadavit  that  the  proposed  surety 
for  a  receiver  has  sufficient  property  in  Ireland, 
but  resides  in  England,  he  will  be  allowe  I  to 
juiknowledge  the  rccog  lisanccs  by  Ittter  of 
attorney.    Mahon  v.  Dawson,  2  Hog.  2(i9. 

BeceiTer  of  Inah  Sitatea  appointed  by  English 
Court  —  Inrolment  in  Ireland.] — A  receiver 
having  been  appointed  by  the  court  of  chancery 
in  England  over  estates  in  Ireland,  and  the 
recognisance  directed  to  be.  taken- and. inroUed 
in  the  court,  this  court  refused  to  do  so,  having 
no  jurisdiction  without  a  bill  filed  here.  Por- 
4arliHgton,  In  re,  8  Ir.  Eq.  R.  369. 

Sztcniion  of  EeceiTerihip— Additional  8ecn- 
rity.j — When  a  receiver  is  extended  over  addi- 
tional lands  he  must  perfect  additional  security. 


or  be  removed  from  the  receivership  altogether. 
If  in  such  a  case  the  receiver  be  removd,  and 
seeks  the  costs  incident  to  his  original  appoint- 
ment, he  must  make  a  special  case  for  them. 
WUe  V.  Ashe,  1  Ir.  Eq.  B.  210. 

Beceiver  and  Manager  without  Salary  — 
Extra  Work — Wages  — AllowanecB  — Time  of 
Application.] — A  person  who  agrees  to  act  as 
receiver  and  manager  without  salary,  and  does 
not  at  the  time  of  his  appointment  obtain  the 
sanction  of  the  court  to  his  receipt  of  wages  for 
extra  work  done  tfor  the  business,  runs  a  risk  of 
losing  those  wages  altogether ;  but  the  court  will 
in  a  proper  case  make  allowances  for  extra- 
ordinary services.  Harris  v.  Sleep,  66  L.  J.,  Ch. 
5!^  ;  [18971  2  Ch.  80  ;  76  L.  T.  670  ;  45  W.  B. 
680— 0.  A. 

8.  SxjBETiBd,  When  Dispensed  with. 

Beceiver  not  Appointed  on  his  Own  Secnrity.] 
— The  court  of  chancery  will  not  in  any  case 
appoint  a  receiver  upon  his  own  security  only. 
Bailie  v.  Bailie,  1  Ir.  Eq.  R.  413. 

Application  for  leave  to  Act  wiihont  Security.] 
— Where  a  reference  has  been  made  to  appoint 
a  receiver,  the  court  will  not,  by  consent  even  of 
the  parties,  dispense  with  the  usual  security. 
The  proper  course  is  for  the  parties,  of  their  own 
authority,  to  nominate  a  receiver,  and  then  to 
apply  for  liberty  for  him  to  act  without  security. 
Manners  Y,  Furze,  11  Beav.  30  ;  17  L.  J.,  Ch.  70  ; 
1 2  Jur.  1 29.  And  see  Ridout  v.  Plymouth  {Lord), 
Dick.  68 ;  Carlisle  (  Covntess)  v.  Berkeley  {Lord), 
Amb.  599,  and  Conolly  v.  Codd,  Hay.  &  J.  624. 

Parties  Hot  Competent  to  Consent.]  —  A  re- 
ceiver will  not  be  appointed  without  sureties, 
though  not  objected  to,  if  persons  not  competent 
to  consent  are  interested.  Tylee  v.  Tylee,  17 
Beav.  583. 

Beceiver  to  get  in  Asseta  —  Indemnity  to 
Exeontor.l — A  receiver  appointed  to  collect  in 
assets,  and  to  bring  actions  in  the  name  of  an 
executrix,  must  give  security  to  indemnify  the 
executrix  on  account  of  such  actions.  Taylor  v. 
Allen,  2  Atk.  213. 


•i. 


Eorm  of  Order.] — As  to  form  of  order  dispens- 
ing with  security,  aee' J/eioett  y.  Murray,  52 
L.  T.  380,  381. 

4.  Extent  op  Sitketies'  Liability. 

Bents  andProftta  of  Beal  Estate — Beoog- 
nisanca.] — ^The  sureties  for  a  receiver  of  rents 
and  p)X)lits  of  real  estate  upon  a  recognisance 
drawn  in  the  usual  form  (B.  S.  C,  1883,  Appendix 
L.,  No.  21),  are,  notwithstandinvr  the  limited 
wording  of  the  security,  answerable  up  to  the 
amount  of  their  bond  for  all  moneys,  for  which 
the  receiver  himself  is  liable  to  account.  6h'aham , 
I  A  re,  Qrdliam  v.  Noakes,  64  L.  J.,  Ch.  98  ; 
[1895]  1  Ch.  66 ;  13  B.  81  ;  71  L.  T,  623  ;  43 
W.  B.  103. 

Moneys  Beoeived  Before  and  After  Perfecting 
Security.]  —  A.  receiver  is  liable  to  account  as 
such  for  all  moneys  coming  to  his  hands  in  that 
capacity  at  any  time,  whether  before  or  after 
the  date  of  the  perfecting  of  his  security.  A 
surety  who  has  undertaken  to  account  for 
what  the  receiver/* should  receive  and  become 
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liab'e  to  pay  iw  bticIi  receijer^     U  liable  to 
account  for  all  such  morteys^    above   men- 

:  oaed.     The  principle  ^^t.diHont?^''''iT l"' 

nf  a  receiver  Xs  merely  ^^^^^'^^^^   ^^^^1  ^» 

security    is    perfected,  appli«   ''^}7    to    cases 

where  the  qu^tion  is  as  to    *»"  ^^.^^^  ^u*^\^^ 

third  parti^.    It  has  no  appl?^^*^^  "^^^S^^H 

..uestion  is  as  to  his  own  l^^i^^'  ^^ ,  ^^^  of 

his  sureties,  in  respect  of  mofxeys  received  and 

expended  by  him  afl  receiver,     ^/nurt  v.  Flood, 

49  L.  T.  467. 

AmoTint  of  Seoognisaaee  ti^^  Limit.]— A  re- 
ceiver's sureties  are  not  liable  beyond  the  amount 
of  the  recognisance.  The  sureties  having  paid  the 
amount  of  the  recognisance  in*^  court :— Held, 
that  they  were  not  liable  to  tbe  costs  of  removing 
the  receiver,  who  was  in  default,  and  of  appoint- 
ing a  new  receiver,  nor  for  the  costs  of  a  sci.  fa. 
against  themselves  or  their  principaL  Walter* 
V.  Walters,  11  Ir.  Eq.  R.  335. 

Interest  on  Balance.]— A  receiver,  who  had 

omitted  to  account  regularly,  became  bankrupt, 

being  indebted  to  the  trust  estate  in  a  large  sum, 

and  for  some  time  no  steps  were   taken  to  have 

the  accounts  duly  passed  :— Held,  that  under  the 

particular  circumstances  of  the  case,  his  sureties 

were  not  liable  to  pav  interest  on   the  balance 

found  due  from  him,  though  he  himself,  if  solvent. 

would  have  had  to  pay  such  interest,    bemble, 

that  in  general  the  sureties  of   »  ..'^^l^er  are 

nnswerable  for  such  interest,  as  ^ell  as  for  such 

principal  as  the  receiver  himself  is  liaote  to  pay. 

Dazvson  v.  Raynes,  2  Russ.  46«  ;  2«  »•  «•  149. 

^  judgment  having  been  entered  on  a  bond 
executed  by  two  sureties  for  a  land  agen*/ — Held. 
that>  interest  on  the  balance  due  by  hira  could 
not  >>e  claimed  under  the  3  &  4  Vict.  c.  105,  B.2rt. 
TefftJfJ^^^  (Xw-rf)  V.  Murdoch,  7  Ir.  Eq.  R.  470. 

jp^fWLVliixkg  Bseelver— liability  of  Onarantori 
— Q€>^^  of  Orden   against  Becei^er.]  — -A  re- 
ceiver  ™ade  default  in  accounting  for  which  his 
8ure*>'^^  admitted  liability.    Orders  were  made 
(1)  dt  ischarging  the  receiver,  (2)  directine  him  to 
lodg-e   ^"  balance  in  court,  and  (3)  appointing  a 
Hew     receiver.    The  petitioner  having  carriage 
"^Hs  c^eclared  entitletl  to  the  costs  of  these  orders, 
but  ehie  receiver  was  not  specifically  directed  to 
pay  'tr'k\^^  :— Held,  that  the  sureties  were  liable 
for  tti^^^,/5**«-    ^^'**aenes  JSttate,  In  re,  [18971 
1  Ir.  X^.   '*^*- 

^^•^  iLt!^^^^'^^  «'  Eeoeiver.]-A  surety 
^?  *  '•^'''.mt  of  rr'^i^ance  is  to  the  extent  of 
the  ^TXi^'^}^l  *^f  '•eco^isance  answerable  for 
f^^^l^^cll^^^''^^^^  against  the  receiver 
new"^cJ?-ranS^^^^^^^  ^!  f^?^^H 


liable,  on  his  making  default,  not  only  for  the 
balance  reported  due  from  him,  but  also  for  the 
costs  of  the  proceedings  taken  for  enforcing  the 
payment  of  such  bahmce,  although  they  may 
have  had  no  notice  of  the  default  of  their  princi- 
pal until  after  such  proceeiings  taken.  Loche^y 
In  re,  1  Ph.  609  ;  14  L.  J.,  Oh.  164. 

Coita  of  Orders  against  Beeeiver.]'A 

receiver  made  default  in  accounting  for  which 
his  sureties  admitted  liability.  Orders  were 
made  (1)  discharging  the  receiver,  (2)  directing 
him  to  lodge  his  baLince  in  court,  and  (3)  ap- 
pointing a  new  receiver.  The  petitioner  having 
carnage  was  declared  entitled  to  the  costs  of 
these  orders,  bat  the  receiver  was  not  specifi- 
cally directed  to  pay  them : — Held,  that  the 
sureties  were  liable  for  these  costs.  Ifvgente 
Ettate,  In  re,  [1897]  1  Ir.  R.  464. 

5.  Indemnity  to  Sureties. 

Surety  stands  in  plaee  of  Beeeiyer.] — ^A  surety 
For  a  receiver  is  entitled  to  stand  in  the  place  of 
the  receiver,  to  be  paid  sums  ordered  to  the 
receiver  out  of  funds  in  court,  in  respect  of  dis- 
bursements made  by  him,  the  money  for  making 
such  disbursements  having  been  advanced  by 
the  surety,  and  the  same  giving  him  therefore  a 
lien  on  the  money  ordered  to  be  paid  to  the 
receiver.  Olouop  v.  HarrUon,  Coop.  61 ;  3  Ves. 
&  B.  134.  ' 

Surety  getting  Beeeiyer  oyer  Beoeiyer'a 
Estate. J— The  surety  of  a  defaulting  receiver, 
having  paid  the  sum  due,  obtained  leave  to 
proceed  against  him  on  his  recognisance  for 
iiecovery  thereof,  and  bavins  obtained  judgment, 
pr^ented  a  petition  under  the  5  &  6  WiU.  4,c.  55, 
and  3  &  4  Vict.  c.  lOs    f^-  «  «w^iver  over  hia 


costs  of  the 


Ir  Eq     B-  283.  ^^'^t  3  Jo.  k  Lat.  261 ;  9 


<s-  103,  for  a  receiver  over 


the 


sauce 


^te  of  discharging  the  dTt^uS^lL'^i  to  "U 
apt^inting  the  new  one.  MalZl^;''"^'  ""d 
Ir.  Eq.  B.  o7J.  ''^  v.  Egan,  8 

the  reco^i^nce  2  ^^  ^"J^mittei  /^"^^^^^  >^ 
for  hi»  obeying  the  orders  of  the  L^J?*  *  lunate 
With    respect    to   the   lunatic'g  ^  <5hancellor 

«s^te:_Held, 


^*?*?-       w^"^^  granted  the  prayer  of  the 
petition.  Hendtrreon  v.  Skerrett,  6  Ir.  Eq- 1^-  404 

Property  Mortgaged  to  Burety.l--^'  ^*^^°? 
been  appointed  receiver  in  a  cause,  mortgaged 
property  to  his  surety  by  wav  of  indemnity,  and 
excepted  fmm  such  mo^ire  his  interest  in 
certain  shar^  m  a  testa  tor'sDronerty  which  waa 
'fr^'^tf^'^^^^t^^L^^^Z^  A  made 
default,  and  his  sui^ty  ha.1  to  make  good  A.  a 
tleticiency  to  the  amo  ,nt  of  hirrecoffnisance.  A. 
was  subsequently  adJudL^*^  v^f^wiiot,  and  his 
assignees  sold  his'J^^S'r^,*^  ^e  SS^  -^^^^ 
were  excepted  f  n>m  the  mor  J^  Kindendey 
vice-chancellor,  made  «.,  i^®!"  ^i^^rinff.  that, 
after  making  goou  to  the^?^^^^  S^t^v^^ 
in  the  testator's  estate  tL^u^P*,'^fJS^ioned 
by  A.'s  default  as  receiver  ?^^"  ^^r^^V^ 
^^^^  the  mortgage  we;:^Vb^^  KtS  t^ 
surety  and  the  purchaser  r^  \  x.  4!:1«U 
c:ood  to  the  surety  theTm  ^"^^^  ^^^^  *^  ^**^ 
i-eason  of  A.'s  default.  a^^^\  P^^^  ^1  him  h 
ttom  80  much  of  the  onier  ^?^l^^  ^^^  t)\miU  J^ 
as  declared  that  th^  nn  J^t^  ^^the  vi^.  X^UV^f/^ 


y  >r 


suretie 


•V^^' 

^K^'^ 


«ewy«T  of  Intwettl^^^ 
retie ,  has  paid  the  £uU  ^^*»eii   ^ 
recognaan<»,  he  ig  entitled  ?'**»*  o.^'^ft 
gance  for  the  pnrpose  of  r^  ^«^\' 


estate 
sum  80 


lor  yoe  purpose  of  ^f^   ^s^ 
of  hie  co-surety,  not^^v^^  t, 
paid  by  him,  but  ^y  o^?> 
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from  the  date  uf  payment.    Swan^  In  re,  Ir.  R.  4 
Eq.  209. 

6.  VaOATINO  RECOGNISAKCnL 

Hot  Vacated  on  SMeiYer*!  Diieliarge.] — The 
ooort  will  not  vacate  a  receiyer's  recognisance  at 
the  same  time  he  is  discharged,  even  upon  the 
consent  of  aU  the  parties  in  the  cause.  Fitz- 
gerald T.  J7i/Z,  2  Ir.  £q.  B.  398. 

Hot  Yaeated  daring  Continnanoo  of  SoooiYor- 
•hip.] — ^A  person  entering  into  a  recognisance  as 
a  surety  for  a  receiver,  cannot  get  it  vacated 
during  the  continuance  of  the  receivership, 
unless  underhand  practice  proved,  and  the 
person  secured  shown  to  be  connected  with 
such  practice.  Hamilton  v.  Brewster ,  2  MolL 
407. 

Sureties  of  receiver  not  discharged  at  their 
own  request.    Griffith  v.  Griffith^  2  Ves.  400. 

Obo  Surety  discliarged  with  Content  of 
Others.] — Where  one  of  the  sureties  of  a  re- 
ceiver seeks  to  be  discharged,  a  consent,  verified 
bj  affidavit  and  signed  by  the  receiver  and 
remaining  surety,  must  be  lodged  with  the 
r^istrar,  stating  that  they  consent  that  the 
surety  shall  be  discharged  without  prejudice 
to  their  liability  as  to  the  past  and  future  acts 
of  the  receiver,  and  a  declaration  that  they  will 
not  rely  on  the  vacating  of  the  recognisance 
as  to  one  of  the  parties  in  any  proceedings 
a^inst  them  on  the  recognisance.  O^Keeffe  v. 
Armetrong,  2  Ir.  Ch.  R.  115. 

BooeiYor's  Final  Aooonnt  passed. ]~ Where  it 
appeared  that  the  receiver  had  passed  his  final 
account  in  1829,  when  there  was  a  small  sum 
due  to  him  ;  that  the  purchaser  under  the  decree 
in  the  cause  was  put  into  possession  the  same 
year,  and  thal^the  receiver  had  not  received  any 
of  the  rents  since  his  last  account,  the  court 
granted  an  order  to  vacate  the  receiver's  re- 
oogoisance,  although  the  receiver  had  not  been 
formally  discharged.  The  injunction  to  put  the 
purchaser  into  possession  amounts  to  a  discharge 
of  the  receiver.    Anon.^  2  Ir.  £q.  R.  416. 

BaoeiYer  Insane  —  Surety  passing  Final 
AMonnt.] — ^The  receiver  being  insane,  the  court 
made  an  order  that  his  surviving  surety  might 
naas  the  accounts,  and  that  on  the  balance  being 
lodged  the  recognisance  should  be  vacated,  and 
gave  the  surety  the  costs  of  the  motion,  and  of 
vacating  the  rece^risance.  Webb  v.  Cathel,  11 
Ir.  Bq.  R.  558. 

PaymoBt  of  Balaneo  hj  Surety.]— Proceedings 
were  commenced  in  the  common  law  side  of  this 
court  against  the  surety  of  a  receiver,  to  cotaipel 
the  payment  of  the  balance  ordered  to  be  paid 
to  the  plaintiff.  The  surety  paid  the  amount  to 
the  solicitor  prosecuting  the  proceedings,  and 
then  applied  to  have  his  recognisances  vacated. 
The  petition  was  served  on  the  plaintiff,  who 
did  not  appear.  The  court  refusea  to  make  the 
order,  but  directed  the  plaintiff  to  be  served 
with  a  notice  that  the  oraer  would  be  made  on 
a  given  day,  unless  the  plaintiff  showed  cause  to 
the  contrary.  The  plaintiff  not  then  appearing, 
the  order  was  made.  Mann  v.  Stennett^  8  Beav. 
189 ;  9  Jnr.  98. 

Ettlet  Balaneo  to  ho  paid  into  Gonrt.] — Rule? 
of  pnotioe  npon  applications  to  discharge  re- 


ceivers and  vacate  their  recognisances.    Lavoeon 
V.  RickeUs,  11  Beav.  627. 

If  the  balance  is  to  be  paid  into  court,  the 
same  order  may  direct  the  recognisances  to  be 
vacated;  but,  if  the  balance  is  to  be  paid  in 
any  other  mode,  a  second  application  becomea 
necessary.    2  b, 

7.  Enfobcino  Rscoonisakoer. 

Prooeodinga.] — Proceedings  on  the  recogni- 
sance of  a  receiver.  Thurlow  v.  ThMrloWf  4  Jur. 
962. 

Xonoy  duo  a  Debt  of  Baeord.] — Money  not 
accounted  for  and  due  fiom  a  receiver  under 
the  court  is,  by  his  recognisance,  made  a  debt 
of  record,  although  the  bolauce  due  has  not  been 
ascertained.  Seagram  v.  Tuck,  50  L.  J.,  Ch.  572 ; 
18  Ch.  D.  296  ;  44  L.  T.  800 ;  29  W.  R.  784. 

• 

Inquiry  as  to  what  Due  and  Payment  hj 
Instalmenta.1 — Recognisance  of  surety  for  re- 
ceiver being  forfeited,  and  action  brought  against; 
surety,  on  application,  reference  directed  as  to 
what  was  due,  and  order  made  for  payment  by 
instalments,  and  injunction  to  stay  proceeding* 
granted  by  consent  on  paying  costs  of  applica- 
tion, and  proceedings  consequent'  on  order. 
Walker  v.  Wild,  I  Madd.  528. 

Unaaeertainad  Balanoa.] — The  court  will  not 
allow  a  receiver  s  recognisance  to  be  put  in  suit 
on  a  report  showing  merely  that  something  i» 
due  from  the  receiver.  The  precise  amount  of 
what  is  due  must  be  stated.  Ludgater  v. 
Channell,  15  Sim.  479;  16  L.  J.,  Ch.  248;  II 
Jur.  273. 

Where  in  the  lifetime  of  a  receiver  an  un- 
ascertained balance  was  found  by  the  master'a 
report  to  be  due  from  him,  and  he  died  without 
payment  of  such  balance,  the  court  ordered, 
upon  petition,  that  his  recognisance  should  be 
put  in  suit  against  his  real  and  personal  re- 
presentatives, and  against  his  sureties.  S.  C.y 
3  Mac.  &  G.  175. 

Dafaultisg  Baoaiver  eonoaaling  Himaalf.] — 
Where  a  receiver  against  whom  an  order  for  an 
attachment  had  been  made,  conceals  himself  so 
that  his  residence  is  unknown,  service  of  an 
order  to  put  his  recognisance  in  su*t  will  be 
substituted  on  his  solicitor,  with  whom  he  is  in 
communication.  O^Farrell  v,  M'Can,  7  Ir.  Eq. 
R.  63. 

Soira  Faoias,  Pleading  to.]— A  receiver,  who 
has  gone  into  receipt  of  rent  under  the  court, 
will  not  be  allowed  to  plead  to  a  scire  facia» 
upon  his  recognisance,  that  the  reeo^misance  wa» 
taken  by  an  unauthoriee  i  person.  WeUesley  v. 
Mvmimton,  13  Ir.  Ch.  R.  559.  And  see  Rex  v. 
Lidwell,  1  Dr.  &  WaL  26. 

SUtnto  of  LimiUtiona.1— The  Statute  of 
Limitations  is  not  pleadable  to  a  scire  facias 
on  a  receiver's  recognisance.  Rrg.  v.  Baylyy, 
1  Dr.  &  War.  213  ;  4  Ir.  Eq.  R.  142. 

A  recognisance  to  the  crown  is  not  within  the 
operation  of  the  8  Geo.  1,  c.  4.    lb. 

The  period  from  which  the  twenty  yeara 
specified  in  that  statute  are  to  be  reckoned,  i» 
the  issuing  of  the  writ,  and  not  the  daj  upon 
which  it  l^rs  teste.    lb. 

The  receiver  is  a  trustee  of  such  money  ior 
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the  persons  entitled  thereto,  and  cannot,  as 
Against  them,  avail  himself  of  the  Statute  of 
Limitations,  although  his  final  accounts  have 
beea.  passed  and  the  recojoiisances  vacated. 
Seagram  v.  Turk,  50  L.  J.,  Ch,  672 ;  18  Ch.  D. 
396  ;  44  L.  T.  «00;  29  W.  R.  784. 


V.  SEVBRAL   AND   EXTENDING  ORDERS 

(IRELAND). 

Only  one  Beeeiver  appointed  over  same  Estate.] 
—Only  one  receiver  will  be  allowed  to  act  over 
the  same  estate ;  and  if  the  courts  of  chancery 
And  exchequer  have  both  appointed  a  receiver 
over  the  same  estate,  one  or  other  must  be  dis- 
•charged.    Biddulph  v.  Hickman^  1  Hog.  244. 

There  ought  not  to  be  two  receivers  over  the 
«ame  land.  Therefore  this  court  will  order  that 
a  receiver  already  appointed  by  the  court  of 
•chanoeiy,  be  extended  to  a  cause  here,  upon  his 
^ving  security  proportionate  to  the  additional 
lands,  over  which  he  may  be  appointed.  Doion- 
^hire  V.  TyrrelU  Hayes,  354. 

Petitioner   in   Second   Matter,    Beeeiver  in 

Tint] — The  petitioner  in  the  second  matter 
was  receiver  in  the  fii-st.  The  court  i-efused  to 
extend  him  to  the  second  matter,  though  the 
respondent  consented.  Hai^ey  v.  Wallace^  11 
Ir.  Eq.  R.  339. 

An  order  for  appointment  of  a  receiver 
«hould  state  that  the  court  has  been  informed 
by  the  petitioner's  solicitor  that  no  oixler  of  a 
receiver  has  been  made  over  any  part  of  the 
lands  of  the  respondent  either  in  this  court  or 
in  the  court  of  exchequer,  unUMss  a  special  case 
is  made  for  the  appointment  of  a  second  re- 
<»iver.     Clarke  v.  M'Malum,  9  Ir.  Eq.  R.  462. 

Where  by  appointment  of  diffei-ent  receivers 
over  distinct  portions  of  the  defendant's  estates, 
■the  entire  is  extended,  the  court  will  remove  all 
the  receivers  except  one,  who  will  be  retained 
for  the  benefit  of  all  parties.  Kelly  y.  Rutlfdge, 
«  It.  Eq.  R.  228. 

Extension  of  Reeeiver.]— A  receiver  will  not 
l)e  appointed  over  the  possession  of  another  re- 

.<jeiver  ;  but  the  proper  motion  is,  that  the  re- 
"Ceiver  already  appointed  shall  be   extended  to 

jthe  cause  in  which  it  is  sought  to  appoint  one. 
And  a  defendant  who  appears  on  the  motion, 
.and  :makes  the  objection,  may  get  the  costs  of 
his  appearance,  though  in  contempt.  VnlU  v. 
O'BAillly,  1  Hog.  199;  WeUUm  v.  O'ReUhj, 
FL.&K.  320. 

Confining  Receiver  to  portion  of  Estate  snffi- 

.'Cient  for  IncnmDrancers.l— It    a  receiver    has 

been  appointed    over    a  larger  estate  than  is 

.oiecessary  to  satisfy  the  demands  of  the  incum- 

brancei-s,  the  debtor  may  have  him  confined  to 

such  portion  of  the  estate  as  wiD.  be  sufficient 

for  that  purpose.      Magrath  v.    VeitcK  1  Ho? 

.110.  »  «• 

Sonto  before  Extension— Prioriti9s/1— When 
A  receiver  appointed  on  the  petition  cr  in  the 
suit  of  a  puisne  incumbrancer,  is  after  war  Is  ex- 
tended to  the  matter  or  suit  of  a  prior  incum- 
brancer, the  rents  received  before  the  extension 
of  the  receiver  belong  to  the  puisne  incum- 
brancer. Ahhott  v.  Stratttn,  3  Jo.&  Lat.  603  :  9 
ilr.  Eq.  R.  233. 


But  rents  dae  at  the  date  of  the  extending 
order,  and  not  received  until  afterwards,  belong 
to  the  prior  incumbrancer.    Ih. 

And  rents  due  at  the  date  of  the  order  ap- 
pointing a  receiver  under  the  Judgment  Acts, 
but  received  afterwards,  belong  to  the  judgment 
creditor,  and  not  to  the  debtor.    II, 

An  equitable  mortgagee  is  entitled  to  priority 
over  a  subsequent  creditor,  by  judgment  affecting 
the  legal  estate,  who  is  in  possession  by  a  re- 
ceiver, though  the  judgment  was  obtained 
without  notice  of  the  mortgage.  Ih,  And 
Murtagh  v.  TUdaU,  2  Ir.  Eq.  R.  41,  and  8aU  v. 
Dnnegall^  LI.  &  G.  t.  Sugd.  82,  and  Moore  v.  Done- 
gtd  (^Marquis  of),  11  Ir.  Eq.  R.  364.  Affirmed  irf. 
412. 

A  receiver  was  appointed  in  an  annuity  cause, 
and  was  aftei'wards  extended  to  the  matter  of  a 
petition  presented  by  a  prior  mortgagee  under 
the  mortgage  act : — Held,  that  rents  received  by 
the  receiver  before  the  conditional  order  for  ex- 
tending the  receiver  to  the  matter  was  made, 
and  which  were  still  in  court,  belonging  to  the 
annuitant.    Davm-en  v.  Collint,  2  Jones, '806. 

Receiver  of  Judgment  ereditor— Removal.] — 
A  judgment  creditor  of  a  tenant  for  life  pre- 
sented a  perition  and  obtained  an  order  for  the 
appointment  of  a  receiver.  Subsequently  the 
trustee  of  the  settlement  filed  a  bill  in  chancery 
against  the  tenant  for  life,  the  infant  tenant  in 
tail,  and  the  petitioner,  alleging  that  there  were 
incumbrances  affecting  the  inheritance  prior  to 
the  judgment  pf  the  petitioner,  and  that  the 
rents  were  insufficient  to  keep  down  the  interest 
on  them,  and  prayed  for  the  appointment  of  a 
receiver,  and  that  he  might  be  ordered  to  keep 
down  the  interest.  A  receiver  having  been  ap- 
pointed in  that  suit,  the  plaintiff  in  it  applied 
10  have  the  receiver  of  this  court  removed : — 
Held,  that  the  right  to  remove  the  receiver  first 
appointed,  if  it  at  all  existed,  was  a  right  which 
belonged  to  a  prior  creditor ;  and  that  the 
plaintiff  was  not  in  that  situation.  £urke  v. 
Browne,  6  Ir.  Eq.  R,  213. 

Funds  realised  by  Separate  Oreditors.]— D., 
tenant  for  life  of  estates  in  Ireland',  by  a  deed  of 
1799,  conveyed   them  for  the  payment  of  his 
debts  to  trustees,  who  issued  debentures  to  the 
creditors.     H.,  a  debenture  creditor,  suing  on 
behalf  of    himself  and  the  other  creditors,  ob- 
tained ^  decree   in   the  court  of    chancety  in 
England,  to  cabry  into  execution  the  trusts  of 
the  deed  of  1799,  and  afterwards  filed  a  bill  in 
the  court  Of  chancery  in  Ireland,  to  enforce  that 
decree ;  that  bill  was  dismissed,  but  the  decree 
of  dismissal  was  revereed  by  the  house  of  lords 
on    appeal,  which  declared  that    the  court  of 
chancery  in   Ireland  was  bound  to  give  effect 
to  the  English   decree,  and  appoint  a  receiver 
over  all  the  trust  estates  for  the  benefit  of  all 
the  creditors.     Before  the  bill  was  filed  in  Ire- 
land by  H.,  other  debenture  creditor  had  taken 
proceedmp  in  this  country,  and  subsequently, 
through  the  medium  of  receivers,  realwed  a  fund 
out  of  portions  of  the  trust  estates,  which  was 
lodged  in  court  to  the  credit  of  their  causes  :— 
Held,  that  H.,  not  having  made  those  creditors 
parties  to  the  bill  filed  by  him  in  Ireland,  was 
not  entitled  to  any  part  of  the  fund  realised  by 
them,  pnor  to  the  decree  dismissing  his  bUl ; 
but  as  to  the  fund  which  accrued  subsequently,  - 
he  was  entitled  to  come  in,  pari  passu,  with  the 
other  creditors  ;  as,  had  the  decree  in  his  cause 
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been  rightly  pronounced  bj  the  court  below,  he 
wonld  have  obtained  a  receiver  at  that  time. 
Salt  y.  DonegaU,  LL  &  G.  t.  Sngd.  82. 

Order  of  Priority.] — Lord  D.  was  tenant  for 
life  of  certain  estates  subject  to  a  charge  on  the 
inheritance  of  15,000Z.  vested  in  S.  A  bill  was 
filed  by  Lord  D.'s  creditors,  claiming  under  a 
deed  of  the  20th  of  April,  1799,  and  a  receiver 
was  appointed  over  the  life  estate  of  Lord  D. 
S.  filed  a  bill  to  raise  the  charge  of  .16,0O0Z. 
Tested  in  him,  which  was  created  by  a  settle- 
ment of  the  1 2th  of  November,  1761.  Lord  D., 
the  tenant  for  life,  died  on  the  5th  October, 
1844,  and  S.  obtained  an  order  on  the  27th  of 
January,  1845,  from  the  last  master  of  the  rolls, 
that  the  receiver  should  be  extended  to  S.'s 
cause,  BO  far  as  related  to  the  rents  due  at  the 
time  of  the  decease  of  Lord  D.,  and  then  re- 
maining uncollected,  a  sum  being  in  the  re- 
ceiver's hands,  consisting  of  rent  due  in  Lord 
D.'s  lifetime,  part  of  which  was  collected  before, 
and  part  after,  the  order  of  the  27th  of  January, 
1845  : — ^Held  (affirming  the  master's  allocation 
report),  that  the  creditors  of  Lord  D.'s  life 
estate  were  entitled  to  the  rents  received  before, 
and  S.  to  the  rents  after,  the  order  of  the  27th 
of  January,  1845.  Moore  v.  Donegal  (Marquis)^ 
11  Ir.  Eq.  R.  364.    Affirmed  id,  412. 

Penoni  to  bo  Heard.] — On  motions  to  extend 
reoeivera,  the  only  persons  entitled  to  be  heard 
are  the  petitioner  and  the  debtor,  and  not  the 
parties  who  have  appointed  or  previously  ex- 
tended the  receiver.  WdUh  v.  WaUh,  11  Ir. 
Eq.  B.  607. 

Title  of  Snit.] — Where  an  application  is  made 
to  extend  a  receiver  from  one  cause  to  another, 
the  notice  of  motion  and  affidavit  should  be 
intituled  in  both  causes.  Tenant  v.  Watson,  4 
Ir.  Eq.  B.  700. 

VI.    RBMUNEBATION. 

1.  Bate  akd  Amount. 

See  B.  S.  0. 1883,  Ord.  L.  r.  16. 

PoreoAtago  on  Bent.] — A  receiver  is  usually 
allowed  52.  per  cent,  upon  the  rents  and  profits 
of  fr^hold  and  leasehold  estates,  and  2L  be.  per 
cent,  on  gross  sums  :  but  this  allowance  will  be 
increased  or  reduced  at  the  discretion  of  the 
master,  in  cases  of  unusual  difficulty  or  facility. 
Day  V.  Oro/t,  2  Beav.  488 ;  9  L.  J.,  Ch.  287 ;  4 
Jur.  429.  See,  however,  Prior  v.  Bageter,  57 
L.  T.  760. 

Where  the  master  had  allowed  the  receiver  52. 
per  cent,  on  a  total  amount,  consisting  partly  of 
gro^  sums  received  by  him,  and  partly  of  rents 
and  profits  which  had  been  received  with  little 
trouble,  such  allowance  was  deemed  too  great, 
and  it  was  referred  back  to  the  master  to  review 
his  report.    lb. 

A  receiver  is  entitled  to  the  usual  poundage 
on  all  rent  which  is  brought  to  his  debit,  and 
charged  as  received  by  him.  Hophiiiit  v.  Read^ 
2  Hog.  267. 

The  testator,  who  had  devised  his  real  estates 
to  his  infant  son,  appointed  as  trustee  and 
e.\ecutor  of  his  will  D.,  who  had  for  many  years 
acted  as  receiver  and  manager  of  the  property  at 
a  salary.  The  court  continued  D.  as  receiver  of 
the  property  at  a  salary  of  three  per  cent,  upon 
the  rentaL    ^"iewpoH  ▼.  Bury,  23  Beav.  30. 


Appointment  of  Tmtteo  as— Order  not  Pro» 
Tiding  for.] — ^Though  a  general  it  is  not  an 
inflexible  rule  that  no  remuneration  will  be- 
allowed  to  a  trustee  appointed  by  the  court 
receiver  of  the  trust  estate.  The  court  has  a 
discretion  to  grant  or  refuse  it.  The  fact  that 
nothing  is  said  about  remuneration  in  the  judg- 
ment appointing  a  receiver  does  not  preclude- 
the  court  from  subsequently  allowing  remunera* 
tion.  Bignelly  In  re,  Bi^nell  v.  Chapman,  61 
L.  J.,  Ch.  334 ;  [1892]  1  Ch.  59 ;  66  L  T.  36 ;. 
40  W.  B.  305— C.  A. 

Trustee  Appointed  on  his  own  Undertaking.} 
— ^A  trustee  appointed  upon  his  own  undertaking 
in  a  suit  to  act  as  receiver  of  the  trust  property 
is  not  under  ordinary  circumstances  entitlea  to  & 
salary  as  receiver.  PllJtington  t  Baker,  British 
Mutual  Investment  Co.  v.  Pilkington,  24  W.  B.  234. 

Ctompensation  for  Attending  Sunrey.J^A  re* 
ceiver  is  not  entitled  to  any  compensation  foi 
his  trouble  in  attending  a  survey  of  the  minor's> 
estate,  there  being  no  order  for  his  attendance. 
Ormsby,  In  re,  1  BaU  &  B.  189  ;  12  B.  B.  13. 

Jonmeys  to  Foreign  Gountries.] — ^A  receiver 
is  not  entitled  to  be  reimbursed  the  expenses  off 
journeys  to  and  residence  in  a  foreign  country, 
for  the  purpose  of  prosecating  proceedings  for 
the  recovery  of  property  belonging  to  the  estate,, 
before  the  tribunals  of  that  country,  unless  he* 
has  the  express  authority  of  the  court  for  sucb 
joumey9,  &c.  Principles  and  practice  of  the 
court  with  respect  to  allowances  made  to  re^ 
oeivers  for  extraordinary  services.  Malcolm  ▼. 
O'Callaghan,  3  MyL  &  C.  52  ;  1  Jur.  838. 

Speeiftl  Orders  as  to  Bemnneration.] — Special 
order  made  by  the  lord  chancellor,  that  instead 
of  the  farther  fee  payable  v^der  the  order  of  the 
23rd  October,  1852,  for  th.<  certificate  on  passing 
a  receiver's  accounts,  such  fee  should  be  paid  as- 
the  judge  to  whose  court  the  cause  is  attached 
should  think  reasonable.  Heave  v.  Douglas,  2(> 
L.  J.,  Ch.  756. 

Special  order  made  by  the  lord  chancellor 
that,  instead  of  the  sum  payable  under  the  6th 
Order  of  25th  October,  1852,  as  a  further  fee  for 
the  certificate  upon  the  passing  of  a  receiver's* 
and  manager's  account,  there  should  be  paid 
such  a  fee  as  the  judge  to  whose  court  the  cause 
was  attached  should  think  reasonable.  WeU» 
V.  Wales,  4  De  0.  M.  &  G.  816  ;  3  W.  B.  217. 

In  another  case  the  lord  chancellor  directed 
the  fee  under  the  same  order  to  be  paid  on  each 
1002.  of  the  net  profits  of  the  business  over  which 
the  receiver  and  manager  had  been  appointed.  Ih. 

In  the  case  of  a  receiver  who  was  managing  a 
business  under  the  direction  of  the  court,  a 
special  order  was  made  that,  instead  of  the 
further  fee  payable  under  the  Order  of  the  30th 
January,  1857,  in  respect  of  his  gross  receipts^ 
the  fee  should  be  payable  in  respect  of  the  net 
profits  ;  and  a  sum  previously  paid  in  respect  of 
gross  receipts  was  directed  to  be  allowed  in  the 
payment  of  subsequent  fees.  Buckinaster  v. 
Buckmatter,  28  L.  J.,  Ch.  564. 

Appointment  withont  Salary — Seenrity.]  — 
Where  a  receiver  is  appointed  without  salary, 
but  has  to  find  security,  premiums  paid  by  him 
to  a  guarantee  society  for  joining  in  the  security 
will  be  allowed  to  him  in  his  accounts,  but  such 
payments  will  not  be  allowed  in  the  case  of  a 
i-eceiver  appointed  with  salary.  Harris  r.  Sleep. 


ea  L  J..  Ch.  611 ;  [1897]  S  Ch.  80j  78  I.  T. 
«8  i  *5  W.  B.  636. 

Ixtra  Work.]— A  person  who  agreea  to 

act  M  receiver  and  manager  withont  Bakrj,  and 
SnL  not  at  the  lime  of  hU  appomtment  obtain 
iST^ltlon  ot  the  court  to  hf.  receipt  ol  wagos 
f  ^Mtra  work  done  for  the  businefis,  runs  a  riak 

W.  B.  680 — C.  A. 
??S  w  pim"-  to  wind  .p  ib"l'  ta";"  » 

"  J^'iSordlng   ,o   «.    «»l.'l.ill    down    to, 

^,  ;  m/i  (2  »«'■  "8).  *w  »■  -B-ei", 

"t.T.7<». 
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3.   DIBALLOWAKCB  or. 

=--eiTern(it  Pw^ag  hUAoooiuita  B«r>l"lr-] 
_lEe«dver  who  doe.  not  pa»  hiB  «««"^f^KU- 
larlT   no*   *"  '^  allowed  poundage.      ••''»"«  ^- 

Htoceiver  o(  the  personal  estate  of  the  t»Utor, 
not  pB89i»K  *^^  accounts  and  paying  m  the 
hBlanceSi  deprived  of  hia  lalary  and  charged 
with  interest,  not  upon  each  Bum  from  the  lime 
it  waa  received,  according  to  the  strict  rule, 
anplicabie  to  a  receiver  o1  annual  proflM  and 
rontfl,  but  as  an  executor  would  be  charged. 
j>att,  T.  J-ei^hton,  18  Vea.  27S, 

Ohai^ing  with   Iiit*mt]^A  receiver. 

who  neglected  to  pugg  bis  accounts  Recording  to 
an  order  made  in  the  cause  but  brought  in  on 
the  same  day  the  account  for  four  years,  was 
disallovied  hi*  poundage,  and  charged  61.  per 
cent,  upon  the  balauees  during  the  time  they 
wore  in  hto  hands  Srittow,  v.  Necdkam,  9  Ju" 
<N.8.J  1168  :  8  L.  T.  652  ;   n  ^ff  r.  936. 

When  a  receiver  was  diachareed  owing  to  gro 

(nte.^t  on  the  bai;n^'?,,<''recte<f  hiO-  t«  I" 
time  in  his  hands,  and  t^  *"?)  '™'"*.  ^  ,i 
motion  to  discharge  hi^     ?"?  the  co«l?  °^  ^1^ 

-Where  a  receiver  neKl«.t*!''«"Wt Dl***'*™-- 
due  on  foot  of  his  a^^„*f  *°  lodge  the  ^^^ 
by  the  U7th  GeneHoS^"  *?  the  time  ^'^^ 


not  on  the  pi 
Which  he  has 
Baau,  7  Ir.  Ec 


be  /li»«llow^^';«"e  ponndatre  "^^f}; 
mthiaW*t.»°; 


the  balaW-,,  , 

— Ad<l.tio"«>lWeof^*^  ?0t  to  i,^  j,el»r 

delaying    »   *^   tim^    ^"^  ^n  by  »  receiv^*'  , 
Poundage andcos^au^^    pae,    ^j^  -„t. 


[VEB.  SO 

allowed  to  him  npon  the  consent  ot  llw  partiae 

in  the  cause,  it  they  be  competent  lo  coDHnt, 
but  where  some  of  them  are  minora,  this  cannot 
be  done.  Dta*e  v.  O'SeUly,  2  Con.  k  L.  441  ;  4 
Dr.  t  War.  2M. 

The  mastere  are  not  themselvcB  acton  in 
applying  the  Qeneral  Order  of  the  23rd  April, 
1796,  against  defaulting  receivers  :  and  the  court 
will  not  open  accounts  against  such  receivera  tor 
the  purpose  of  depriving  them  of  their  poundage, 
and  the  costs  of  passing  their  accounts,  when  the 
parties' beneficially  intermted  have  not  raised 
any  objection  to  the  alkwance  of  such  poundage 
and  costs  before  the  master.  Ward  v.  Swift,  8 
Hare,  139. 

AttBoIunast — Ajseounting  tULder.] — A.  receiver 
who  acconnta  under  an  order  for  an  attachment 
ast  him,  must  pay  the  costs  ot  passing  his 
lUnt,  and  will  only  be  allowed  an  abated 
ot  poundage,  at  the  discretion  ot  the  master. 
Trapaud  v.  Orrm-iek,  I  Hog.  2*5. 

S.  Otbib  Mattebs. 
Creditor  In  PoMsidau  •!  anaatKortgagee.]— 

Creditor  going   into   possession  as  quasi  mort- 
gagee,  not  entitled  to  receivers  fees.    TrimU^li^ 
Hamill,  1  Ball  5:  B.  38*  ;  12  B.  K.  38. 

Dsdnttlon  from  BenU  Mil  ProflU.]— The  ei- 

penses  of  a  receiver  are  not  to  be  deducted  from 

its  and  prolita  decreed  t<i  the  parties  from  the 

le  ot  the  agreement.    M'Lead^.Phelpt,'i  i^''- 


Isnut  for  Litis  baua  BteelTer'i  Fonndags.]— 
Where  a  receiver  had  been  appointed  both  of  the 
real  and  personal  estate  ;— Held,  that  the  tenant 
for  life  must  bear  the  receiver's  poundage. 
Shore  V.  Shirre,  4  Drew.  601  ;  28  L.  J.,  Ch.  9*0. 

Tmatea  Aotlng  aa  Bwiei»«.l_A  trustee  ap- 
pointed upon  his  own  nndertaking  in  a  suit  '0 
act  as  receiver  ot  the  trust  property  is  not  under 
ordinary  circumstances  entitled  to  a  sah"?  <^, 
T^'l"-  /^^'"Sf^  V.  Bfltrr,  SritUh  M^^ 
iHTOtm^M  Co.  X.  Pilhington,  24  W.  B.  234-    ** 

CwtJiof  Wittdlng-np  and  Beceiwi's  BMntt»»^ 

Uon-Pnority.]— &«  Compamy. 


VII. 
1.  Right  to  and  Attosnmbnt. 
TPheii »  tandng  ot  me  p»rty  ont  of  F*" 

Inn  1 — Itie  annnintintr  n  r,^ :.'_  ._  _    .     ,'(i 


all 


(i<»vO,  8  Ir.  Eq.  K.  lo,"" 


■■"Xv^uiS,.*?' 


■ion.]— '"^. appointing  a  receiver  is  not  i",.!™. 
,^\  tnming  ,hc  party  out  ot  ^Z^Z  ^^X 
.  receiver  is  appointed  ot  an  infant's  estate  ',.„ 
such  <^^'  *^,?  leceiver-s  poss^ession  is  i»  ™ 
:,oa3es.^ion  of  the  infant ;  but  on  the  appoint/M 
.receive'  In  an  adversary's  suit  a«  wherp  iC 
E^'"Vife'r''ece&^'  has .  recover^  a  v^J 
bere  «^*„  "^^.Y ",»,  PO^e^ion  seems  to  be   ^ 

r^r^,  tv^^'^t.^^ "  ^^"^^  '"  ''•  < 
DellTBry  of  PobmmIob  U  ReMlrBT  1~T. 
appointe.1.  an<l  I  he  owner  of  the  mtate  is  (. 
Kooid  be  «»de  t„  ,h<,  e^„„",'a  tEr«5 
amt  duimin  oa  ,ho  „.,„„  ^,  p„„e,|„^. 
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be  is  not  teDant  to  him.  If,  therefore,  loss 
arises,  it  was  the  party's  fault  in  not  applying 
for  that,    efriffith  y.  Griffith,  3  Yes.  401. 

Order  of  Proeeedi2igB.]~Three  defendants 

were  ordered  to  deliver  up  to  a  receiver  certain 
premises,  within  a  week,  or  in  default  to  stand 
committed ;  bat  no  writ  of  execution  was  taken 
out ;  they  refused  to  deliver  up,  and  a  serjeant- 
at-arms  was  ordered  to  go  against  them.  Upon 
being  brought  up,  two  of  them  expressed  con- 
trition, and  were  ordered  to  be  discharged,  upon 
payment  of  costs ;  the  third  still  persisting  in 
his  contempt,  was  committed  to  the  Fleet :  the 
costs  not  being  paid  by  the  other  two,  they 
remained  in  custody  of  the  serjeant ;  the  orders 
were,  upon  motion,  discharged  with  costs,  and 
the  persons  liberated.  Upon  a  motion,  sub- 
sequently, that  the  defendants  might  be  ordered 
to  deliver  up  possession  within  a  week  after 
service  of  the  writ  of  execution  of  the  order  to 
be  made  on  that  application,  the  court  stated 
the  course  of  proceeding  to  be,  that  there  must 
be,  first,  an  order  to  deliver  possession,  then  a 
writ  of  execution  of  that  order  must  be  served  on 
the  defendants ;  and  until  that  is  done,  no  further 
order  can  be  made,  and  refused  the  motion 
with  costs.     6heen  v.  Green,  2  Sim.  394,  430. 

Xeoeiver  already  in  Posiession  of  Part.] — A 
receiver  appointed  to  get  in  property,  part  in 
the  possession  of  another  receiver,  cannot  deprive 
the  latter  of  the  possession  without  the  authority 
of  the  court ;  ana  where  the  object  of  the  motion 
is  merely  to  compel  the  payment  of  costs,  after 
the  question  with  respect  to  the  possession  is 
decided,  it  ought  not  to  be  for  committal  on  the 
ground  of  disturbance.  Ward  v.  Smith,  6  Hare, 
3^2  ;  12  Jur.  173. 

Sefbsal  to  Deliver  or  Attorn.] — ^Where  a  re- 
ceiver is  appointed,  and  the  person  in  possession 
refuses  to  attorn,  or  to  deliver  up  possession,  it 
not  appearing  in  what  right  the  possession  is 
held,  the  proper  course  is  to  move  that  the  per- 
son may  attorn.  It  is  not  necessary,  in  the  first 
instance,  to  make  such  person  a  party  to  the 
suit.    Beid  v.  Middleton^  Turn.  &:  R.  455. 

Liberty  to  Let  to  Tenant  for  Life.]— In  order 
to  give  effect  to  the  claim  of  the  tenant  for  life, 
the  court,  in  contravention  of  a  previous  letting 
by  the  trustees  of  the  will  to  a  person  who  had 
notice  of  the  trusts,  granted  a  receiver  of  the 
property,  with  a  direction  to  let  it  to  the  tenant 
for  life  upon  the  terms  of  giving  security  for  the 
fulfilment  of  the  objects  of  the  testator's  wilL 
JBayliet  v.  Baylies,  1  Ck)ll.  687. 

Ooeupation  Bent] — ^A  defendant  who  is  the 
owner  and  occupier  of  an  estate  subject  to  a 
charge  which  the  suit  seeks  to  enforce,  will  be 
compelled  to  attorn  to  a  receiver,  and  a  reference 
will  be  directed  to  the  master  to  fix  an  occupation 
rent  EvereU  y.  Belding,  22  L.  J.,  Ch.  76;  1 
W.  B.  44. 

Oeeupation  rent  prior  to  Appointment  of 
Beeeiver.] — The  court  will  not,  by  an  inter- 
locutory order  before  the  hearing,  charge  a 
party  who  is  in  possession  of  an  estate,  and  who 
has  been  ordered  to  pay  an  occupation  rent  to 
the  receiver,  with  the  amount  of  such  rent  for 
any  period  antecedent  to  the  date  of  the  order 
for  fixing  the  rent  and  appointing  the  receiver. 
Lloyd  y.  Matoii,  2  MyL  &  0.  487. 


Arrears  of  Bent.^ — A  tenant  who  had  not 
attorned  to  the  rece>er,  ordered  to  pay  him  the 
arrears  of  rent  in  fourteen  days,  and  the  costs  of 
the  application.  Hvheon  v.  Sherurood,  19  Beav. 
576. 

Attornment — ^Effeot  of.] — ^An  attornment  to  a 
receiver  appointed  by  the  court  of  ctiaLcery  does 
not  enure  to  the  benefit  of  the  person  woo  shall 
ultimately  be  found  to  have  in  him  the  leeal 
I  estate.  £ratu  v.  Matthias,  26  L.  J.,  Q.  £.  309  ; 
3  Jur.  (N.8.)  793. 

Fond  in  Discretion  of  TnuteeB— Order  against 
Trustees  for  Payment]— An  order  was  made,  in 
an  action  in  a  county  court,  appointing  a  receiver 
to  receive  the  interest  of  a  sum  of  money  in  the 
hands  of  trustees,  and  ordering  the  trustees  to 
pay  a  specific  amount  out  of  the  interest  to  the 
receiver  half-yearly  until  the  judgment  in  the 
action  should  be  satisfied.  The  trustees  wore 
trustees  of  a  will,  by  which  they  Were  directed 
to  set  apart  and  invest  the  sum  in  question,  and 
were  authorised,  at  their  absolute  discretion, 
from  time  to  time,  and  at  such  time  or  times  as 
they  should  think  proper,  to  pay  or  apply  the 
whole  or  any  part  of  the  income  to  or  for  the 
benefit  of  the  judgment  debtor  in  sach  a  manner 
in  all  respects  as  they  should  think  proper.  The 
trustees  applied  for  a  prohibition : — Held,  that 
as  it  depended  on  the  discretion  of  the  trustees 
whether  anything  should  be  paid  to  the  judg- 
ment debtor,  the  receiver  could  not  be  entitled 
to  receive  the  interest  in  their  hands,  and  that 
an  order  for  payment  could  not  be  made  against 
the  trustees,  who  were  strangers  to  the  action^ 
and  therefore .  the  county  court  judge  had  ex- 
ceeded his  jurisdiction,  and  the  proper  remedy 
was  by  prohibition.  Beg.  v.  Idnrolnshire  County 
Qmrt  Jitdgfi,  67  L.  J.,  Q.  B.  136 ;  20  Q.  B.  D. 
167  ;  68  L.  T.  64  ;  37  W.  R.  174. 

Honey  in  hands  ol]~Money  in  the  hands  of 
a  receiver  is  not  in  custodiA  legis  in  the  same 
way  as  it  is  when  in  the  hands  of  a  sequestrator. 
Hoare,  In  re,  Hoare  v.  Owen,  61  L.  J.,  Ch.  541 ; 
[1892]  3  Ch.  94  ;  67  L.  T.  45  ;  41  W.  K.  105. 

Costs.] — On  a  motion  that  tenants  may  attorn 
and  pay  their  arrears  of  rent  to  a  receiver,  it  is 
not  the  course  of  the  court  to  order  the  tenants 
to  pay  the  costs  of  the  motion.  Hothouse  v. 
IToUcomhe,  2  De  G.  &  Sm.  208. 

A  motion  was  made  that  a  tenant  might  attorn 
to  the  receiver  or  stand  committed,  and  notice 
being  only  served  on  the  tenant^s  solicitor  at  his 
request,  stood  over,  and  he  did  not  subsequently 
appear,  but  personal  service  was  effected  : — 
Held,  that  the  receiver  was  not  entitled  to  his 
costs,     Williams  v.  Williams,  11  W.  R.  635. 

2.  Intbbfbbekob  With. 

ISTot  Permitted.] — A  receiver  is  an  oflScer  of 
the  court,  and  any  interference  with  him  or  with 
property  under  his  protection  amounts  to  a  con- 
tempt of  court,  and  is  punishable  accordingly. 
Helmore  v.  Smith  (No.  2),  56  L.  J.,  Ch.  145  ;  35 
Ch.  D.  449 ;  56  L.  T.  72  ;  35  W.  R.  157.  And 
see  Brooks  v.  Greathed,  1  Jac.  &  Walk.  178  : 
Banti field  v.  Bandfield,  1  Dr.  &  Sm.  310 ;  Johncs 
V.  Ciavghton,  Jac.  673. 

An  interference  with  the  receiver  in  possession, 
by  a  person  claiming  to  be  entitled  to  the  pro- 
perty, will  not  be  permitted  after  such  person 
has  been  warned  of  the  position  in  which  the 
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property  is  placed,  nor  will  the  intention  of 
taking  ulterior  proceedings  to  assert  his  title  to 
the  property  prevent  him  from  paying  the  costs 
of  an  application  to  commit  him  for  contempt. 
Fripp  V.  Bridgtwater  and  Taunton  Canal  Co,^ 
3  W.  R.  366. 

No  one  may  interfere  with  money  or  pro- 
perty in  the  hands  of  the  court  without  the 
consent  of  the  court,  whether  such  interference 
is  with  the  consent  of  a  receiver  appointed  in 
the  cause  or  in  any  other  way.  De  Winton  v. 
Brecon  Corporation,  6  Jur.  (N.8.)  1046  ;  8  W.  R. 
385. 

Where,  under  the  garnishee  clauses  of  the 
17  &  18  Vict.  c.  125,  an  order  had  heen  ob- 
tained at  law  against  a  receiver  appointed  in  a 
cause  pending  in  the  court,  by  his  consent  for 
payment  to  a  judgment  creditor  of  the  moneys 
due  or  accruing  due  from  him  as  snch  receiver 
to  the  defendants,  a  corporation,  and  the  re- 
ceiver had,  without  the  consent  of  the  court, 
paid  over  certain  moneys  which  he  had  re- 
ceived in  the  cause,  and  which  by  an  order  of 
the  court  he  was  directed  to  pay  to  the  de- 
fendants : — Held,  on  motion  made  to  that  effect, 
that  the  persons  to  whom  the  same  was  paid 
were  bound  to  refund  it.    Ih. 

It  is  no  answer  to  such  a  motion  to  say  that 
it  is  premature,  because  the  receiver  not  having 
passea  his  accounts,  it  is  unascertained  whether 
the  court  will  allow  him  the  payment  which 
he  has  made.    lb. 


Thougli  Order  Erroneoni.] — The  court 


will  not  permit  its  receiver  to  be  interfered  with 
or  dispossessed  of  the  propert} ,  nor  will  it  allow 
{payment  to  him  to  be  intercepted,  although  the 
order  appointing  him  may  be  perfectly  erroneous. 
An  application  must  first  be  made  to  the  court 
for  leave.  Ames  v.  BirJtenhead  Bocks  {Trustees), 
20  Beav.  332 ;  24  L.  J.,  Ch.  540  ;  1  Jur.  (N.S.) 
629  ;  3  W.  R.  381. 

Commitment.] — Where  a  person  takes  forcible 
possession  of  estates,  over  which  a  receiver  has 
been  appointed,  an  order  for  his  commitment 
will  be  made  without  an  order  nisi  being 
previously  obtained.  Broad  v.  Wiokliam,  4  Sim. 
611.  But  in  Ireland  it  has  been  held  that  a 
tenant  who  rescues  a  distress  by  a  receiver  will 
not  be  attached,  but  must  be  proceeded  against 
at  law,  or  under  the  statute.  FUzpatrich  v. 
Eyre,  1  Hog.  171. 

Sequel tration.] — Under  an  order  of  the  court, 
made  in  a  suit  in  which  it  was  held  that  a  judg- 
ment was  a  charge  on  an  ecclesiastical  benefice, 
a  receiver  was  in  possession  of  the  funds  of  the 
benefice  for  the  benefit  of  the  plaintiff,  subject 
to  a  due  provision  for  the  service  of  the  church. 
A  subsequent  incumbrancer,  with  notice  of  the 
appointment  of  the  receiver,  issued  a  seques- 
tration and  proceeded  up  to  publication,  but 
did  not  take  or  receive  any  funds  of  the  living : 
— Held,  that  this  ought  not  to  have  been  done 
without  the  leave  of  the  court,  that  it  was  an 
interference  with  the  possession  of  the  receiver, 
and  was  a  contempt.  Hawkins  v.  Gathercole, 
1  Drew.  12;  21  L.  J.,  Ch.  617;  16  Jur.  650. 
And  see  S.  C,  1  Sim.  (N.S.)  63  ;  20  L.  J.,  Ch.  69  ; 
14  Jur.  1103. 

Performance  of  Beligions  Service  in  District 
Chapel.  1  —  Charity  pi-operty,  over  which  a 
ivcciver  had  been  appointed,  included  a  chapel, 
where  service  had  for  a  long  time  been  performed 


by  the  nominee  of  the  miEister  of  the  charity. 
The  churchwarden  of  the  adjoining  parish 
alleged  that  the  chapel  was  the  parish  church,, 
and  an  ecclesiastical  benefice  distinct  from 
the  charity,  and,  in  order  to  try  the  right, 
prevented  the  master's  nominee,  who  had  no 
license  from  the  bishop,  from  performing  the 
service.  An  injunction  was  granted  to  restrain 
him  from  further  interference,  with  liberty  to 
take  legal  pi*oceedings  to  establish  his  claim. 
Att'Gen,  v.  St.  Cross  Hospital,  2  W.  R.  642. 

Bailway  Company  takicg  Land  under  Lands 
I  Clauses  Consolidation  Act.]  —A  railway  com- 
pany, without  the  leave  of  the  court,  took 
pro<^iediugs  under  the  Lands  Clauses  Consoli- 
dation Act  to  take  possession  of  lands  in  the 
possession  of  the  receiver  under  the  court.  On 
an  ex  parte  motion,  they  were  restrained.  link 
V.  Bundle,  10  Beav.  318. 

Seiinre  by  8heri£] — ^A  seizure  of  partnership 
assets  in  the  possession  of  a  receiver  appointed 
by  the  court,  of  which  the  execution  creditor  had 
notice  : — Held,  to  be  a  contempt  on  the  part  of 
the  execution  creditor  and  of  the  sheriff ;  and 
the  court  ordered  both  respondents  to  pay  the 
costs  of  the  seizure,  and  oi  a  motion  to  commit, 
for  such  contempt.  Lane  v.  Sterne,  3  Giff.  629  ; 
9  Jur.  (N.8.)  320  ;  10  W.  R.  656. 

A  sheriff  seized  the  goods  of  a  tenant  of 
lands  over  which  a  receiver  had  been  appointed. 
He  retained  half  a  year's  rent,  and  paid  over 
the  balance  to  the  judgment  creditor.  The 
receiver  claimed  the  rent,  and  the  plaintiff 
brought  an  action  against  the  sh^ff;  who  ap- 
plied to  the  court  for  protection  as  between 
these  adverse  claims.  The  court  declined  to 
interfere.  7'rye  v.  Trye,  13  Beav.  422 ;  20  L.  J., 
Ch.  368  ;  15  Jur.  809. 

^ectment.] — Where  a  receiver  is  in  possession, 
an  ejectment  cannot  be  brought  without  leave  of 
the  court.  Angel  \,Sifiitk,9  Yes.  3S5  -,  7R.R.214. 

Defending.] — Upon  motion  that  receiver 

may  be  at  liberty  to  aefend  an  ejectment,  the 
parties  interested  being  adults,  and  consenting,  a 
reference  was  made  whether  it  was  for  their 
benefit.    Anon.,  6  Ves.  287. 

Landlord's   Application  for    Leayo    t» 


bring  lyectment — ^Non-payment  of  Bent — 
Jnriidiction  to  impoie  Terms.] — Where  a  re- 
ceiver has  been  appointed  over  lands  held  at  a 
rent,  the  landlord  must  obtain  leave  of  the  court 
before  he  can  commence  an  action  to  recover 
possession  for  non-payment  of  rent ;  and,  in 
granting  such  application,  the  court  has  juris- 
diction to  impose  terms,  such  as  that  the 
proceedings  shall  not  be  commenced  for  a 
specified  time.  In  disposing  of  such  applications 
the  court  will  be  slow  to  interfere  with  the  rights 
of  the  landlord,  and  will  only  impose  conditions 
when  necessary  for  the  benefit  of  the  estate  for 
sale,  and  not  likely  to  occasion  the  landlord  any 
appreciable  injury.  Battersby's  Estate,  In  re. 
31  L.  R.,  Ir.  73. 

Copyhold!.] — In  suits  by  creilitors  and 


legatees,  a  receiver  was  appointed  of  the  renta 
and  profits  of  real  estate,  part  of  which  was 
copyhold.  The  death  of  the  last  tenant  having^ 
been  duly  presented  at  the  court  baron  of  the 
manor,  proclamations  were  made  for  the  next 
tenant  to  come  in  and  be  admitted,  and  no  person 
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spearing,  the  bailiff  of  the  manor  was  ordered 
to  seize  the  lands  quousque.  Declaration  in 
ejectment,  at  the  suit  of  the  lord,  was  afterwards 
served  on  the  terre-tenant ;  but,  on  the  motion 
of  the  receiver,  the  lord  was  restrained  by  in- 
junction from  prosecuting  the  action.  Etelyn  v. 
Lewis,  S  Hare,  472. 

Baeeiver  in  Bankmptoy  and  Bill  of  Sale 
Holder.] — When  a  receiver  has  been  appointed 
by  the  court  of  bankruptcy,  it  is  a  contempt  of 
court  for  the  holder  of  a  valid  bill  of  sale  of 
goods  of  the  bankrupt  to  oust  the  receiver 
from  possession  which  he  has  taken  of  such 
goods.  Coehranp.,  Ex  parte.  Mead,  In  re,  44 
L.  J.,  Bk.  87  ;  L.  R.  20  Eq.  282  ;  23  W.  R.  726. 

A  receiver  appointed  by  this  court  being 
in  possession  of  property  under  that  order,  the 
sheriff  seized  the  property  on  a  writ  of  fieri 
facias,  and,  upon  motion  to  commit  him  for 
contempt,  justified  his  seizure  and  subsequent 
conduct  by  alleging  that  the  order  appointing 
the  receiver  was  an  order  that  ought  never  to 
have  been  made,  and  that,  in  fact,  it  had  been 
obtained  by  collusion  between  the  plaintiffs 
and  defendants  in  the  suit : — Held,  ordering 
the  sheriff  to  withdraw  from  possession,  and 
]y&y  the  costs,  that  the  court  could  not.  upon 
such  a  motion,  enter  into  the  question  of  the 
propriety  or  impropriety  of  the  oixier  appoint- 
ing the  receiver,  but  was  bound  to  vindicate 
its  authority  and  protect  its  officer  ;  and  that, 
at  the  utmost,  circumstances  could  only  be 
looked  at  in  administering  the  amount  of 
punishment.  U])on  the  submission  of  the 
sheriff,  he  was  not  committed,  and  the  order 
was  made  without  prejudice  to  any  application 
which  the  execution  creditor  might  be  adviserl 
to  make  to  be  heard  pro  interesse  suo.  Russell 
Y.  Ea*t  Anglian  Ry.,  3  Macn.  &  G.  104  ;  20  L.  J ., 
Ch.  257  ;  14  Jur.  1033. 

Sheriff  under  1  4^  2  Vict.  c.  110,  not  in 
PoiiUon  of  BeeeiTer.] — A  sheriff,  who  has  levied 
under  a  writ  of  fi.  fa.  issued  by  the  court  of 
ch^ancery  under  1  &  2  Vict.  c.  110,  is  not 
entitled  to  an  injunction  to  restrain  proceedings 
against  him  by  strangers  to  the  suit,  by  analojfv 
to  the  case  of  receivers  or  sequestrators  apjjointeil 
by  the  court,  or  to  the  practice  at  law  under  the 
Interpleader  Act,  or  otherwise.  Roche  v.  Cooke, 
2  De  G.  &  Sm.  493.    Affirmed,  2  Ph.  691. 

After  an  order  for,  but  before  the  actual 
appointment  of,  a  receiver  in  a  suit  for  di&^^o- 
lution  of  partnership,  the  sheriff  had  taken 
possession  of  part  of  the  partnerahip  property 
under  a  fi.  fa.,  and  afterwards  refused  to  quit 
possession  when  the  receiver  was  appointed ;  a 
motion  to  commit  the  sheriff  for  contempt  was 
refused  with  costs.  Defries  v.  Creed,  34  L.  J., 
Ch.  607  ;  11  Jur.  (N.s.)  360  ;  12  L.  T.  262 ;  13 
W.  R.  632. 

Perfon  Injured  by  Appointment— Application 
to  Court.]  — A  third  person  claiming  an  interest 
in  lands  over  which  a  receiver  has  been  ap- 
pointed, should,  if  he  is  injured  by  the  appoint- 
ment, apply  to  the  court ;  not  to  interfere  with 
the  tenants.     Wardle  v.  Lloyd,  2  Moll.  388. 

It  is  not  according  to  the  coui*se  of  the  court 
to  refuse  liberty  to  try  a  right  which  is  claimed 
agai  nst  its  receiver,  unless  it  is  clear  that  there 
is  no  foundation  for  the  claim.  Rand  field  v. 
Randjield,%  De  G.  F.  &  J.  776  ;  31  L.J.,Ch.ll3; 
8  Jur.  (N-S.)  161  ;  5  L.  T.  698.    And  see  col.  67. 

VOL.  xn. 


3.    DiSTBESS  BY  THIBD  PARTIES. 

Landlord.] — The  only  person  who  may  inter- 
fere with  the  possession  of  a  receiver  is  a  land- 
lord distraining  for  a  year's  rent.  Any  other 
person  who  claims  a  better  title  than  the  re- 
ceiver ought  to  apply  to  the  court  for  leave  to 
enforce  his  rights.  Cochrane,  Ex  parte.  Mead, 
In  re,  44  L.  J.,  Bk.  87 ;  L.  K.  20  Eq.  282 ;  23 
W.  E.  726. 

A  receiver,  having  been  appointed  to  realise  a 
testator's  estate,  advertised  the  furniture  for  sale. 
The  day  before  the  sale  the  landlord  gave  him 
notice  of  his  claim  for  rent,  but  took  no  further 
steps : — Held,  that  the  landlord  had  no  lien  on 
the  proceeds  of  the  sale  in  priority  to  the  other 
creditors.  Sutton,  In  re,  Sutton  v.  Rees,  1  N.  B. 
464;  9  Jur.  (N.8.)  456  ;  8  L.T.  343  ;  11  W.  R. 
413. 

The  appointment  of  a  receiver  does  not  affect 
the  rights  of  a  landlord  ;  but  he  cannot  exercise 
them  without  first  obtaining  leave  of  the  court. 
Ih. 

BeeeiYor  appointed  in  Bankruptey.]— A 

landlord  distrained  for  one  year's  arrAr  of  rent 
on  goods  of  a  debtor  in  the  hands  of  a  receiver 
appointed  by  the  court  of  bankruptcy.  On  an 
application  by  the  receiver  to  the  county  court 
judge  for  an  injunction,  the  landlord  was  re- 
strained from  proceeding  with  the  distress,  and 
was  also  committed  for  contempt  of  court.  On 
appeal : — Held,  that  the  landlord  could  distrain 
as  against  the  receiver  without  the  leave  of  the 
court ;  and  further,  that  the  position  of  a  receiver 
in  bankruptcy  is  not  the  same  as  that  of  a  re- 
ceiver in  chancery.  Till,  Ex  parte.  May  hew.  In 
re,  42  L.  J.,  Bk.  84  ;  L.  R.  16  Eq.  97  ;  21  W.  R. 
574. 

Leaye  of  Court  to  Diitrain.] — ^When  pro- 
perty over  which  a  person  claims  a  right  to  dis- 
train is  in  the  hands  of  a  receiver  the  court  of 
chancery  will  give  leave  to  distrain,  unless  it  is 
clear  that  the  property  is  not  within  the  power 
of  distress.  Eyton  v.  Denbigh,  Ruthin  and  Vorwen 
Ry.,  38  L.  J.,  Ch.  74  ;  16  VV.  R.  928. 

Annuities  Seoured  on  Beal  Estate.] — In  a  suit 
relating  to  two  annuities  secured  on  real  estate, 
and  to  which  the  grantor  was  not  a  party,  a 
receiver  was  appointed  "of  the  incomes  of  the 
outstanding  trust  property "  in  the  pleadings 
mentioned.  The  receiver  entered  and  continued 
in  j)osse3sion  of  the  real  estate  for  six  years.  The 
court  refused  to  restrain  the  grantor  by  injunc- 
tion from  distraining  on  the  tenants.  An  order 
for  a  receiver  ought  to  state  distinctly  on  the 
face  of  it  over  what  pronerty  the  receiver  is 
appointed.     Crow  v.  ^ood,  13  Beav.  271. 

Bents  of  Land  subjeot  to  Bent-oharge.] — A 

rent-charge  of  100/.  was  granted  out  of  certain 
lands,  part  of  which  was  let  to  two  tenants 
who8e  rents  amounted  to  155/.,  and  who  by  tne 
same  deed  attorned  to  the  grantee.  A  receiver 
having  been  appointed  over  the  rent-charge  on 
petition,  under  the  Judgment  Acts,  the  grantor 
distrained  the  tenants  for  55/.,  the  balance  of 
their  rent  over  the  rent-charge  : — Held,  that  the 
court,  by  appointing  the  receiver,  had  attached 
the  whole  rent  payable  by  the  tenant*?,  and  an 
attachment  was  awarded  in  the  petition  matter. 
Ilayden  v.  Shearman,  2  Ir.  Ch.  R.  137. 
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4.  Otheb  Rights  of  Third  Parties. 

Jndgment  Creditor— Goods— Leave  to  Lotj.] 
— Where  an  order  of  the  court  has,  by  mistake, 
put  a  receiver  in  possession  of  goods,  the  proper 
course  for  a  judgment  creditor,  seeking  to  levy 
execution  against  them,  is  to  move  to  discharge 
the  oixier,  or  to  apply  to  be  examined  pro 
interesse  suo.    Fowler  v.  Haynet^  2  N.  E.  156. 

Jndgments — Liability  of  Land  in  Pouession  of 
Beoeiver.  J — Lands  are  liable  to  judgments,  not- 
withstanding the  court  of  chancery  has  appointed 
a  receiver  to  receive  the  rents  and  keep  down 
the  incumbrances,  and  to  pay  the  surplus  to  the 
owner.    Linch  v.  Zmich  {Lurd^^  2  Sim.  389. 

Cofte— Leave  to  Levy  Execution.] — A.  £.  had 

obtained  an  order  in  the  exchequer  for  payment 
of  costs  against  a  party  to  a  suit  in  this  court, 
who  was  tenant  for  life  of  certain  property  over 
which  a  receiver  had  been  appomted,  with 
directions  to  pay  her  the  rents.  The  court  gave 
leave  to  A.  B.,  notwithstanding  the  appointment 
of  receiver,  to  sue  out  and  execute  such  writs  as 
he  might  be  advised.  Gooch  v,  Haworth^  3 
Beav.  428. 

Beoeiver  Delegating  to  Solicitor— Beimbnrse- 
ment.] — A.  was  appointed  receiver,  but  the 
solicitor  in  the  cause  alone  acted,  and  paid  over 
the  rents  to  the  tenant  for  life.  An  incumbrancer 
compelled  the  receiver  to  pay  the  same  amount 
into  court ;  and  after  payment  of  his  claim,  there 
remained  a  surplus,  which  was  paid  to  the  tenant 
for  life  : — Held,  that  A.  could  not,  on  petition, 
obtain  repayment  by  the  tenant  for  life,  or  out  of 
the  estates.  Gurdcn  v.  Badcock,  6  Beav.  157  ; 
12  L.  J.,  Ch.  62. 

Order  on  Beoeiver — Petition — Bill.] — ^A.,  being 
entitled,  under  a  decree,  to  an  annuity,  which 
she  was  to  receive  from  the  receiver  in  the  cause, 
borrowed  lOOZ.from  B.,  and  signed  a  memorandum 
of  agreement  to  the  effect  that  her  said  annuity 
should  be  a  security  for  that  sum  and  interest, 
and  also  gave  an  order  upon  the  receiver  for 
payment  to  B,  of  lOOZ.  Upon  B.  presenting  the 
order  to  the  receiver,  the  receiver  stated  that  he 
would  not  pay  it,  because  A.  had  desired  him  to 
pay  to  no  person  but  her  agent.  Upon  the  peti- 
tion of  B.,  praying  an  order  upon  the  receiver  for 
payment : — Held,  that  as  A.  appeared  and 
opposeil  the  petition,  the  court  had  no  jurisdic- 
tion to  make  the  order  upon  petition,  but  that 
B.  should  have  come  by  bill  Wastell  v.  Leslie^ 
Carter^  Ex parte^  11  Jur.  29. 

First  Incumbrancer — ^Leave  to  Enforee  8e- 
cnrity.] — The  priorities  of  incumbrancers  upon 
an  estate  were  tleclareti,  and  a  receiver  appointed, 
to  which  a  first  incumbrancer  was  no  party ;  and 
he  subsequently  tiled  a  bill  against  them  and  the 
receiver,  to  establish  his  priority,  praying  that 
his  suit,  "  if  necessary,  might  be  taken  as  supple- 
mental,'* and  he  moved  in  that  second  suit  for 
an  injunction  to  restrain  the  receiver  from 
making  further  payments  : — Held,  irregular,  and 
that  his  course  was  to  have  applied  in  the  first 
suit  for  leave  to  enforce  his  security.  Smith  v. 
Effingham  iEarl),  2  Beav.  232. 

Bight  of  Way— Obstmction — Leave  to  Abate.] 
— It  is  not  the  course  of  the  court  to  refuse 
liberty  to  try  a  right  claimed  against  its  receiver, 


unless  it  is  perfectly  clear  that  there  is  no 
foundation  for  the  claini.  Lane  v.  Qip*t*y,  61 
L.  J..  Ch  66  ;  [1891]  3  Ch.  411 ;  66  L.  T.  375  ; 
40  W.  E.  87. 

Payment  of  Honey.] — A  person  who  is  not  a 
party  to  an  action  is  not  entitled  to  apply  by 
motion  for  payment  of  money  to  him  by  a  re- 
ceiver appointed  in  the  action,  even  though  his 
claim  is  made  in  respect  of  a  debt  properly  pay- 
able out  of  the  funds  in  the  receiver's  hands. 
BrocTdehank  v.  Eoift  Landon  Bt/.^  48  L.  J.,  Ch. 
729  ;  12  Ch.  D.  839  ;  41  L.  T.  205  ;  28  W.  R.  30. 


VIII.    RIGHTS,  DUTIES,  AND    MANAGE- 
MENT. 

1.  Generally. 

An  Officer  of  the  Conrt.] — A  receiver  is  not  an 
agent  for  any  other  pei*son.  He  is  not  a  trustee. 
He  is  an  officer  of  the  court,  appointed  by  it,  and 
responsible  to  it.  Bacup  Corporation  v.  Smithy 
69  L.  J..  Ch.  518  ;  44  Ch.  D,  395 ;  63  L.  T.  196  ; 
38  W.  R.  697. 

Powers  and  Authority  of.] — A  receiver  in 
chancery  has  a  right,  without  any  authority  or 
direction  from  the  court  of  chancery,  to  issue  a 
debtor  summons  to  compel  payment  of  a  debt 
due  to  him  in  his  character  of  receiver.  Harris, 
Ex  parte ^  Lewis,  In  re,  45  L.  J.,  Bk.  71  ;  2  Ch. 
D.  423  ;  34  L.  T.  261  ;  24  W.  R.  861. 

Where  a  receiver  in  a  cause,  without  obtain- 
ing leave  from  the  court,  proved  against  the 
estate  of  a  bankrupt  legatee,  who  was  a  debtor 
to  the  estate  : — Held,  that  the  receiver  must  be 
treated  for  this  purpose  as  having  authority,  and 
that  the  effect  of  the  proof  was  to  discharge  the 
debt  and  entitle  the  bankrupt  whose  bankruptcy 
has  been  annulled  to  his  legacy.  Armstrong  ▼. 
Armstnmg,  L.  R.  12  Eq.  614 ;  25  L.  T.  199  ;  19 
W.  R.  971. 

Honey  in  Handi  of.] — Money  in  the  hands  of 
a  receiver  is  not  in  custodi/i  legis  in  the  same 
way  as  it  is  when  in  the  hands  of  a  sequestrator. 
Hoare,  In  re,  Hoare  v.  Owen,  61  L.  J.,  Ch.  541  ; 
[1892]  3  Ch.  94  ;  67  L.  T.  45  ;  41  W.  R.  106. 

GoUeotion  of  Sents.] — ^A  receiver  ought  not  to 
do  any  acts  which  may  involve  the  estate  in 
expense  without  first  applying  to  the  court  for 
leave.    Swahy  v.  Dickon,  5  Sim.  629. 

It  is  the  duty  of  a  receiver  to  collect  the 
rents,  but  not  to  assume  the  management  of  the 
cause.     Callaghan,  v.  Beardon,  Sau.  &  ISc.  682. 

Assistant  or  Driver — ^Reference.] — It  will 

not  be  referred,  whether  for  the  benefit  of  the 
minor,  that  a  driver  or  assistant  to  the 
receiver  in  enforcing  payment  of  the  rents 
should  be  employed  at  the  minor's  expense. 
Such  assistant  ought  to  be  paid  by  the  receiver. 
BeddingUm,  In  re,  1  Moll.  256. 

Plantations— Caretaker.]  —  The  master 

has  jurisdiction  to  appoint  a  rent  bailiff  to  assist 
the  receiver  or  a  caretaker  of  plantations,  if  he 
conceives  it  for  the  benefit  of  the  estate.  The 
court  will  not  entertain  such  a  motion.  Xewton 
V.  Obre,  Sau.  &  Sc.  137. 

Shooting.] — Receiyer  authorised  to  let  the 
shooting  upon  certain  terms,  pending  an  injunc- 
tion, until  trial  of  issues  respecting  the  right  of 
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warren.  Blanchard  ▼.  CatothorUy  Coop.  temp. 
Brough.  113. 

Timber  Blown  Down.] — Where  timber  trees 
were  blown  down  on  an  estate  over  which  a 
receiver  had  been  appointed,  the  court  ordered 
the  receiver  to  sell  them  to  the  best  advantage, 
and  to  keep  a  separate  account  of  the  produce 
of  the  sale,  with  libcHj  to  the  parties  to  apply 
at  any  future  time,  as  they  might  be  advised. 
CrofttY.  Poe,  Jon.  &  C.  193. 

Ciutody  of  Court  Bolls — ^InfEuit  Lord.] — The 

right  to  the  custody  of  the  court  rolls  of  a  manor 
is  in  the  lord,  and  not  in  the  stewaixl.  Jtawes  v. 
Baioes,  7  Sim.  624  ;  5  L.  J.,  Ch.  114. 

In  a  cause  where  the  infant  plaintiffs  were 
lords  of  a  manor,  the  court,  on  motion,  ordered 
the  court  rolls  to  be  delivered  up  to  the  receiver 
in  the  cause.    lb. 

Head  Bent — Payment  of.  J — The  receiver  over 
a  leasehold  or  other  derivative  interest  or  estate, 
should  pay  the  head  rent  regularly.  If  the 
landlord  is  obliged  to  apply  for  leave  to  proceed, 
the  court  will  make  the  receiver  pay  the  co8t« 
of  the  application  if  he  had  funds  to  pay  the 
rent ;  or  otherwise,  give  the  landlord  the  costs 
of  his  application  against  the  funds  in  the 
causes.  Semble,  that  in  such  a  case  the  land- 
lord might  proceed  for  his  rent  without  asking 
the  leave  of  the  court.  Walsh  v.  Walsh  ^  1 
Ir.  Eq.  R.  209. 

The  primary  duty  of  a  receiver  over  a  lease- 
hold is  out  of  the  sub-rents  to  discharge  the 
head  rent,  and  this  he  is  bound  to  do  without 
an  order  of  the  court  for  that  purpose.  Accord- 
ingly, where  a  receiver  had  suffered  the  lessee  to 
be  evicted  by  ejectment  for  non-payment  of 
rent,  and  it  appeared  that  he  had  received  rent 
from  a  sub-tenant  more  than  sufficient  to  pay 
the  head  rent,  and  applied  it  in  payment  of 
other  demands,  amongst  which  were  the  annual 
premiums  upon  certain  policies  of  insurance,  in 
which  as  a  creditor  of  the  estate  he  was  in- 
terested, and  although  he  was  directed  to  make 
those  payments  by  an  order  of  the  court,  he 
was  compelled  by  the  court  to  pay  to  the  land- 
lord the  arrears  of  head  rent.  Bal/e  v.  Blake^ 
1  Ir.  Ch.  R.  365. 

AMignees  of  Iniolvent — ^All  Debti  Paid.] — 

The  representatives  of  a  surviving  assignee  of 
an  estate  that  had  paid  20«.  in  the  pound,  all 
the  commissioners  being  dead,  were  ordered  to 
execute  a  power  of  attorney  to  a  receiver,  ap- 
pointed under  a  decree  of  the  court,  in  a  cause 
in  which  the  surviving  assignee  was  a  defendant, 
to  collect  and  get  in  the  said  estate,  they 
being  indemnified.  Twogood  v.  Hankeyt  Buck, 
65. 

Claim  for  Arroan  of  Salary  —  Discharged 
BeoeiYer.]~A  bill  alleged  that  the  defendant 
had  been  appointed  receiver  in  a  certain  suit, 
and  that  as  such  receiver  he  was  bound  to  pay 
the  plaintiff  a  certain  salary  ;  that  the  defendant 
ought  to  have  paid  the  plaintiff  this  salary  from 
January,  1834,  to  January,  1839,  but  that  he  had 
paid  the  plaintiff  nothing  in  respect  of  it ;  and 
that  the  defendant  had  since  been  discharged 
from  being  receiver.  The  bill  prayed  for  an 
account  of  the  sum  due  to  the  plaintiff  from 
1834  to  1839,  and  for  payment  by  the  defendant : 
— Held,  that  this  bill  was  open  to  a  genera] 


demurrer.  Du  Pre  v.  Buncombe^  14  L.  J.,  Ch. 
403. 

Liability  of  Inspectors  appointing  Beoeiver.] — 
When  a  receiver  is  appointed  under  an  oitlinary 
inspectorship  deed,  the  inspectors,  though  they 
appoint  and  may  remove  him,  are  not  responsible 
for  his  default  as  if  he  were  their  agent. 
Hohson  V.  Jones,  39  L.  J.,  Ch.  245  ;  L.  R.  9  Eq. 
456 ;  22  L.  T.  143  ;  18  W.  R.  477. 

Licence — Benewal  of.] — An  hotel  and  restau- 
rant were  sold  in  July,  1891,  the  particulars 
stating  that  a  retail  licence  was  attached,  that 
the  premises  were  in  possession  of  the  receiver 
appointed  by  the  court,  and  that  the  licence 
would  be  handed  to  the  purchaser.  Owing  to 
delay,  caused  by  the  purchaser,  the  conveyance 
was  not  completed  till  May,  1892.  The  licence 
expired  in  October,  1891  : — Held,  that  there  was 
no  failure  of  duty  on  the  part  of  the  receiver 
in  not  applying  for  a  renewal,  and  that  the 
purchasers  could  not  sustain  a  claim  for  compen- 
sation for  the  loss  of  the  licence.  Hay's  Estute^ 
In  re,  31  L.  R.  Ir.  66. 

Carrying  on  Trade.] — See  Company  (Deben- 
tures). 

2.  Contracts  by. 

Beceiyer  and  Manager — Debenture-holders, 
Action — Liability  on  Gontraets.] — Receivers  and 
managers  appointed  by  the  court  at  the  instance 
of  the  debenture-holders  of  a  limited  company 
to  receive  and  manage  the  assets  and  business 
of  the  company  arc  orHcers  of  the  court,  and  are 
not,  by  virtue  of  their  appointment,  the  agents 
of  the  company  to  make  contracts  on  the  com- 
pany's behalf.  Scnible,  they  are  not  the  agents 
of  the  debenture-holders.  Be  Qrelle,  Houdret 
^  Co.y.  Bull,  10  R.  97  ;  1  Manson,  118. 

They  may  be  personally  liable  on  their  con- 
tracts made  as  receivers  and  managers.  If  they 
purport  to  contract  on  the  company's  behalf, 
they  may  be  liable  for  breach  of  warranty  of 
authority.    Ih. 

And  see  Gosling  v.  Gashell,  66  L.  J.,  Q.  B. 
848 ;  [1897]  A,  C.  575  ;  77  L.  T.  314  ;  BuH  v. 
Bull,  64  L.  J.,  Q.  B.  232  ;  [1895]  1  Q.  B.  276  ; 
71  L.  T.  810  ;  43  W.  R.  180  ;  and  OwenY,  Cronk, 
[1896]  1  Q.  B.  265.  See  also  Company  (Dbbbn- 
TURBS)  and  Principal  and  Agent. 

3.  Disbursements  and  Repairs. 

Sums  laid  out  without  Order — Beferenee.] — 

Formerly  a  receiver  was  not  entitled  to  any 
allowance  for  sums  of  money  laid  out  by  him 
on  the  estate,  without  a  previous  order.  But 
according  to  the  present  practice,  a  reference  is 
directed  to  the  master  to  inquire  whether  the 
transaction  is  for  the  benefit  of  the  parties  inte- 
rested.    Tempest  v.  Ord,  2  Mer.  55. 

Receiver  not  permitted  to  lay  out  more  than 
a  very  small  sum  at  his  discretion.  Waters  v, 
Taylor,  15  Ves.  26  ;  13  R.  R.  91. 

Bepairs  —  Discretion  of  Becoiyer.] — Receiver 
is  not  to  lay  out  money  in  repairs  at  his  own 
discretion ;  but,  under  circumstances,  an  inquiry 
was  directed ;  and  the  report  stating  that  ex- 
penditure was  for  lasting  benefit  of  estate,  and 
by  the  direction  of  trustees,  order  for  that 
allowance  was  made.  Blunt  v.  Clitlierow,6  Yes. 
799. 

8—2 


71 


RECEIVEE. 


72 


Receivers  and  committees  not  to  apply  the 
iiTtst  fund  in  repairs  to  any  considerable  extent 
without  previous  application.  Upon  a  receiver's 
application  to  be  allowed  for  repairs  done,  an 
inquiry  was  directed  whether  repairs  were  rea- 
sonable.    Att.'Oen.Y.  Vigor f  11  Ves.  563. 

A  reference  as  to  whether  any  sum  should  be 
laid  out  in  the  repairs  of  certain  premises,  held 
under  the  court,  was  refused ;  because  prim& 
facie  a  tenant  is  bound  to  repair,  and  the  motion 
was  a  voluntary  application  on  the  part  of  the 
receiver  in  the  cause.  Dorset  (^Duke)  v.  Oroshie, 
Sau.  &  Sc.  683. 

The  direction  in  an  order  appointing  a  re- 
ceiver that  he  shall  manage  as  well  as  set  and 
let  the  estate,  authorises  him  to  propose  to  the 
master,  from  time  to  time,  to  make  ordinary 
repaii-s  to  the  buildings  on  the  estate.  Thomhill 
V.  Thirrnhill,  U  Sim.  600. 

Family  Xansion.] — Repairs  of  the  family 

mansion,  and  continuance  of  the  family  charities, 
and  accustomed  bounty  to  the  poor,  are  reason- 
able and  proper  objects.  Lord  chancellor  ex- 
pressing no  doubt  of  the  authority  of  the 
chancellor  in  the  management  of  minora'  for- 
tunes, extending  to  mere  charity  and  bounty, 
having  regard  to  the  circumstances  of  the 
country,  and  especially  in  relation  to  no  com- 
pulsory provision  for  the  poor.  Beddingtoriu,  In 
re,  1  Moll.  256. 

Glebe  House.] — The  expenses  of  repair- 
ing the  glebe  house  are  the  first  charge  upon 
profits  of  the  benefice  received  by  the  receiver. 
Sterling  v.  Wyn7ie,  Hay.  &  J.  817. 

Employing  Poor  Tenantry  in  Time  of  Diitreei.] 

— In  a  time  of  general  scarcity  and  distress,  the 
receiver  of  a  minor's  estate  will  be  autl.orised 
to  lay  out  a  sum  of  money  in  relieving  and 
employing  the  poor  tenantry.  Jaclison  v.  Jack- 
eon,  2  Hog.  238. 

Poor-rate  Judgment.] — A  judgment  for  poor- 
rate  against  the  immediate  lessor,  under  the 
6  &  7  Vict.  c.  92,  s.  2,  does  not  deprive  the  poor- 
law  guardians  of  their  remedy  against  the  occu- 
piers, under  s.  3  of  the  same  act.  Therefore  the 
court  directed  the  receiver  to  pay  a  rate  struck 
before  his  appointment,  and  the  costs  of  a  pay- 
ment obtained  for  it  against  the  immediate 
lessor.  De  Montmorency  v.  Pratt,  12  Ir.  Eq.  R. 
411. 

Stamp — Tithe  Compoiition.] — When  a  tenant 
held  lauds  under  an  unstampea  accepted  proposal, 
^vhich  rendered  him  liable  to  the  payment  of 
1  ithe  composition,  the  court  on  motion  directed 
the  receiver  over  the  landlord's  estate  to  stamp 
the  same,  and  that  the  expenses  thereof  should 
be  allowed  to  him  in  passing  his  account.  iMng- 
ley  V.  Lang  leg,  1  Dr.  &  Wal.  252. 

Tithe  Rent-charge.] — The  general  order  of  the 
court,  directing  the  receiver  to  pay  the  tithe 
rent-charge,  amounts  to  an  order  to  pay  in  each 
particular  case.  Brown  v.  Brown,  2  Ir.  Eq.  R. 
409. 

Upon  the  application  of  a  tithe  owner,  under 
the  4  Geo.  4,  c.  99,  s.  38,  a  receiver  in  a  minor's 
cause  directed  to  pay  over  one  year's  arrear  of 
tithe  composition  out  of  the  proceeds  of  a  dis- 
tress for  rent  made  by  him  upon  a  tenant  who 
was  primarily  liable  to  the  payment  of  the  com- 


position ;  but  the  tenant  ought  to  have  notice 
of  such  application.  Hawkee  v.  Smith,  Sau.  &. 
Sc.  326. 

4.  Title  to  Rents  and  Debts  dub. 

Bents  in  Arrear.] — ^A  receiver  appointed  by 
the  court  is  entitled  to  receive  rents  then  in 
arrear.  Codringtim  v.  Johnstone,  1  Beav.  520  ; 
8  L.  J.,  Ch.  282  ;  3  Jur.  528. 

A  tenant  who  had  refased  to  pay  rent  to  the 
receiver,  on  the  ground  of  having  received  from 
the  defendants  notice  not  to  do  so,  was  on  motion 
made  upon  notice  to  him  ordered  to  pay  the 
arrears  to  the  receiver,  with  the  costs  of  the 
motion.    Ilohson  v.  Sherwood,  19  Beav.  576. 

Order  to  Pay  Debt  to  Seoeiyer— JnritdiotioiL] 

— Quaere,  when  a  receiver  has  been  appointed  ta 
collect  and  get  in  outstanding  personal  estate, 
has  the  court  jurisdiction  to  orcler  a  debtor  to 
the  estate  to  pay  the  sum  due  by  him  to  the 
receiver.    Kirk  v.  Soveton,  5  Ir.  Eq,  R.  498. 

The  court  declined  to  make  such  an  order, 
where  the  debtor  had  paid  the  money  to  the 
personal  representative  before  he  had  notice  of 
the  order  appointing  the  receiver.    Ih. 

Payment  by  Tenant — Snbeeqnent  Payments — 
Demand.] — If  a  tenant  had  once  paid  rent  to  a 
receiver,  a  personal  demand  of  rent  subsequently 
accrued  due  is  unnecessary,  and  a  demand  by 
letter,  or  by  a  third  person,  is  sufficient.  Brown 
V.  O'Connor,  2  Hog.  77. 

Solicitor  receiving  Bents  without  authority 
of  Court.] — A  solicitor  who  receives  rents  in  a 
cause,  without  the  authority  of  the  court,  will 
be  ordered  to  paj'  them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground  of  lien,  or  set 
them  off  against  costs  alleged  to  be  due  to  him 
from  the  pkintiff.  Wicliens  v.  Towmhmd,  1  Rubs. 
&  M.  361. 

Payment  into  Conrt  to  save  Receiver's  Pound- 
age.]— A  receiver  being  appointed  to  get  in  the 
outstanding  estate  of  a  testator,  the  court  gave 
leave  to  a  party  who  was  willing  to  pay  a  sum 
due  to  the  estate  into  court  to  do  so,  in  order  to 
save  the  poundage,  which  would  have  been  in- 
curred if  it  had  passed  through  the  hands  of  the 
receiver.  Haigk  v.  Chattan,  1  Beav.  201  ;  S 
L.  J.,  Ch.  249. 

Retainer  by  Executor  against  Receiver.] — 

The  retainer  of  his  debt  by  an  executor  a^  against 
a  receiver  appointed  by  the  court  is  improper. 
Davenport  v.  Moss,  14  L.  T.  133  ;  14  W.  R.  453. 

Payment  of  Debts  obtained  adversely  to  Re* 
ceiver.] — Upon  an  application  of  the  receiver  in 
a  cause  supported  by  an  affidavit  founded  on  in- 
formation and  belief  only,  the  court  ordered  a 
defendant,  who  had  obtained  payment  of  cer- 
tain debts  adversely  to  the  receiver,  within  one 
week  to  make  an  affidavit  of  the  amounts  as 
received  by  hira,  and  to  pay  the  same  to  the 
receiver,  or  in  default  to  be  committed.  Parker 
v.  PococU,  30  L.  T.  458. 

5.  Leases  by. 

Receiver  to  Let  to  best  Advantage.] — Motion 
by  a  remote  remainderman  and  tenants  to 
restrain  receiver  from  ejecting  tenants,  refused 
with  costs,  their  interest  not  being  sufficient. 
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Receiver  is  to  let  the  estate  to  the  best  advan- 
tage, but  he  cannot  raise  the  rents  upon  slight 
grounds,  nor  turn  out  tenants,  nor  let  even  for 
one  year  without  application  to  the  master. 
Wynne  v.  Kewboraugh  (^Lord)^  1  Ves.  J.  164, 165. 

Applioation  to  Court.] — ^Beceiver  here  gives 
security  duly  to  account  ;  not  for  faithful 
manasrement.  He  cannot  set  and  let,  nor  make 
expenditures,  without  application  to  court  ; 
manager  in  West  Indies  may.  Morris  v.  Blme^ 
I  Ves.  J.  139. 

Beference  to  Begistrar.]  —  An  application 
being  made  by  the  receiver  of  real  estate, 
appointed  by  order  of  the  court,  for  general 
directions  as  to  lettins:  and  management  of  the 
estate  of  the  deceased,  and  for  leave  to  grant 
leases  for  the  term  of  three  years,  the  court 
ordered  the  matter  to  be  referred  to  the  registrar 
for  his  report.    JV^afe  v.  Baily,  23  W.  R.  418. 

Infant  Bem&inderman.] — ^o  instance  of  power 
being  given  by  court  to  receiver  to  grant  lease 
which  would  bind  infant  remninderman.  Qibbim 
Y.  Howell,  3  Madd  469. 

Inquiry  at  to  Length  of  Term.^ — ^Appointment 
of  a  receiver  of  an  estate  in  India  ;  the  receiver 
to  be  in  England,  acting  by  an  agent.  Inquiry 
directed  what  should  be  the  term,  beyond  which 

he  should  not  be  permitted    to  let.    v. 

LindMifj  15  Yes.  91. 

Twenty-ono  Years'  Lease.] — S.  B.  being  in 
possession  of  a  manufactory  held  under  a  college 
lease  for  twenty-one  years,  with  general  covenant, 
dies ;  and  a  suit  being  instituted,  a  receiver  is 
appointed,  who  provisionally  agrees  with  I.  to 
let  the  premises  to  him  for  twenty-one  years, 
subject  to  certain  covenants  with  special  excep- 
tions as  to  repairs  and  damage  by  fire.  After 
this  agreement  the  old  lease  is  renewed,  and  in 
the  renewed  lease  certain  new  buildings  erected 
by  I.,  and  excepted  in  his  covenant  to  repair,  are 
inserted  as  part  of  the  parcels.  I.,  wishing  to 
give  up  possession,  proceeds  to  remove  his  new- 
buildings,  is  enjoined  from  so  doing,  and 
eventually  a  reference  is  directed  to  chambers, 
and  the  chief  clerk  certifies  that  a  lease  can  be 
granted  to  I.  On  an  appeal  from  such  certifi- 
cate : — Held,  that  the  receiver  was  not  in  a 
condition  to  grant  such  lease,  and  that  the 
certificate  was  not  correct.  Whitehead  v.  Benmtty 
5  W.  B.  419. 

Letting  to  Tenant  for  Life.] — In  order  to 
give  effect  to  the  claim  of  the  tenant  for  life, 
the  court,  in  contravention  of  a  previous  letting 
by  the  trustees  of  the  will  to  a  person  who  had 
notice  of  the  trusts,  granted  a  receiver  of  the 
property,  with  a  direction  to  let  it  to  the  tenant 
for  life  upon  the  terms  of  giving  security  for  the 
fulfilment  of  the  objects  of  testator's  will. 
Baylies  v.  Baylies,  1  Coll.  587. 

Lease  of  Farm— Bomoyal  of  Straw.]— Where 
the  receiver  had  let  to  a  party,  not  in  the 
cause,  a  farm,  part  of  the  estates  in  question, 
the  court,  by  order  in  a  summary  way,  restrained 
him  from  carrying  straw,  &c.,  therefrom.  Walton 
V.  Johnson,  15  Sim.  352  ;  12  Jnr.  299. 

Ireland— Premiies  of  Small  Value.] — Where 
the  premises  are  of  small  value,  the  receiver 
will  be  permitted  to  let  and  to  distrain  from 


time  to  time,  as  may  be  necessary. 
DojiovaUj  Hay.  &  J.  218. 
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Beletting  BoeoYered  Lands.] — A  receiver 

need  not  apply  to  the  court  for  leave  to  let 
for  six  months,  subject  to  i*cdemption,  lands 
which  have  been  recovered  in  an  ejectment 
for  non-payment  of  rent.  Vincent  v.  Gruhhins, 
Hayes,  29. 

Application  by  Plaintiff  not  Beceiver.] — 


A  motion  to  let  lands  in  the  actual  occupation  of 
the  defendant  or  respondent  in  a  cause  or  matter, 
should  be  made  by  the  plaintiff  or  petitioner, 
and  not  by  the  receiver  in  such  cause  or  matter. 
If  such  motion  be  made  by  the  receiver,  and  be 
unopposed,  the  court  will  not  make  any  order 
upon  it ;  and  if  it  be  opposed,  it  will  be  refused 
with  costs.     Wrixim  v.  Vizey  5  Ir.  Eq.  R.  276. 

AflLdavit  in  Support.] — An  affidavit  made 

by  a  receiver  in  support  of  an  application  for 
liberty  to  let  lands,  must  show  clearly  that  the 
lands  are  not  in  the  possession  of  under-tenants. 
An  order  for  letting  will  not  be  made  upon 
consent.    Sealy  v.  Munns,  1  Ir.  £q.  R.  332. 

Costs.] — Costs  of  letting,   refused  with 

costs,  to  a  receiver.  Payne  v.  Lamb,  8  Ir.  Eq.  K 
517. 


New  Letting   Direeted.]  —  Where   the 


master  in  chancery  refused  to  take  a  bidding, 
for  the  inheritor  and  a  party  in  the  cause,  at  the 
letting  of  the  lands,  on  the  ground  that  he  had 
not  obtained  the  previous  permission  of  the 
court,  and  declared  as  tenants,  bidders  of  a  less 
rent ;  the  court,  upon  obtaining  a  certificate  of 
their  practice  from  the  masters,  directed  a  new 
letting  of  the  lands.  Sproule  v.  Sproule,  7 
Ir.  Eq.  R.  633. 

Mortgage.] — Upon  a  motion  for  letting 


in  a  mortgage  cause,  if  there  is  a  receiver  upon 
answer,  the  order  is  absolute  in  the  first  instance, 
but  only  conditional  if  the  receiver  is  upon 
process.  Bttrris  v.  Perse,  2  Moll.  327.  And  see 
Seymour  v.  Snjmour,  LI.  &  O.  t.  Plunk.  424  ;  and 
Mansfield  (^Lilrd)  v.  Hamilton,2  Sch.  &  Lef.  28. 


Mortgage^  Lands  not  Producing  Bent.] — 


The  court  is  not  in  the  habit  of  ordering  any 
lands  to  be  let  under  a  mortgage  petition,  which 
were  not  producing  rent  at  the  time  the  receiver 
was  appointed.  Frere  v.  Hibernian  Mining  Co., 
2  Hog.  30. 

Letting  Subject  to  Interest  of  Besident 
Tenants.] — The  court  will  not  set  up  land  to  be 
let  subject  to  the  interest  of  the  tenants  resident 
thereon.    Anon,,  2  Jones,  630. 

Surrender  andBenewals.]— Upon  an  affidavit 
of  the  receiver  setting  out  the  facts  fully,  and 
notice  to  all  the  parties  in  the  cause,  and  no 
objection  raised  ;  an  order  will  be  made  for  the 
receiver  to  accept  a  surrender,  &c.,  from  an  in- 
solvent tenant  without  putting  the  parties  to  the 
expense  of  a  reference.  Bavidson  v.  Armstrong, 
Sau.  &  Sc.  135. 

An  order  that  certain  tenants  of  a  minor 
should  be  at  liberty  to  execute  a  surrender  was 
granted,  upon  the  motion  of  the  receiver  made 
by  the  direction  of  the  master,  and  it  being 
plainlv  for  the  minor's  benefit  that  a  surrender 
should  be  accepted,  but  the  concurrence  of  the 
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minor's  guardian  was  required.  Davis  y.  Cotter^ 
8au.  &  Sc.  685. 

How  a  receiver  should  proceed  where  the  lands 
are  held  for  lives,  renewable  for  ever,  and  some 
of  the  lives  have  dropped.  Palmer  v.  Newport y 
1  Hog.  133. 

The  receiver  is  the  proper  person  to  apply  to 
the  court  for  a  reference  as  to  renewal  fines,  and 
the  execution  of  a  renewal  by  the  parties,  but  it 
will  be  made  on  the  application  of  the  tenant,  on 
his  offering  to  pay  up  the  fines.  Morgdl  v. 
Boyce,  2  Hog.  235. 

Upon  an  affidavit  by  the  receiver  stating  an 
application  to  the  head  landlord,  and  disclosing 
the  other  nece«»ary  facts,  the  court  will  without 
any  reference,  make  an  order  for  the  receiver  to 
obtain  a  renewal  of  a  lease.  Mtdhall  v.  O'Brien^ 
Sau.  &  6c.  150. 

6.   DiSTBESS  BY. 

Saoeiyer  may  Distrain  without  Loaye.] — ^A 
receiver  appointed  by  the  court  has  a  power  to 
distrain  for  rent,  and  need  not  apply  for  a  par- 
ticular order  for  that  purpose,  unless  there  be  a 
doubt  who  had  a  legal  right  to  the  rent.  Pitt  v. 
Snowden^  3  Atk.  750. 

Receiver  may  distrain  for  rent  due  one  year 
without  an  application  to  the  court.  Brandon  v. 
Brandon^  5  Madd.  473. 

As  to  restraining  receiver  from  distraining,  see 
Powers^  In  rr,  Manisty  v.  ArcJidalCy  63  L.  J. 
626  ;  39  W.  E.  165. 

Attornment  of  Tenant.] — Held,  that  if  a  tenant 
attorns  to  a  receiver,  the  receiver  may  distrain 
without  an  order.  Kfiincocky,  Simpson^  Dick.  120. 


Xortgage.] — By    a    receivership    deed 


Liberty  to  Biitrain— Personal  Demand  hy  Be- 
eeiyer.] — ^A  distraining  order  will  not  be  granted 
unless  it  appear  by  affidavit  that  the  receiver 
personally  demanded  the  rent  to  be  distrained 
for,  from  the  tenants ;  but  it  is  not  necessary 
that  the  affidavit  should  state  in  terms,  that  he 
personally  demanded  the  rent,  if  it  state  facts 
from  whence  it  appears  to  the  court  that  the 
demand  was  personally  made.  Langley  v.  A  ylvier^ 
3  Ir.  Eq.  B.  492. 

Ireland — ^Partienlar  Aet  or  Time.  ] — Liberty  for 
a  receiver  to  distrain,  or  a  creditor  to  proceed  at 
law,  is  not  confined  to  any  particular  act  or  time. 
Anon.y  1  Hog.  335. 

Dieoretion  as  to  Time.] — ^A  receiver,  who 

has  obtained  an  order  for  liberty  to  distrain,  may 
exercise  his  own  discretion  as  to  the  time  of  en- 
forcing the  rent,  but  he  must  not  act  oppres- 
sively.   Lucas  V.  Mayne,  1  Hog.  394. 

Land  subject  to  Xyeotment.] — A  receiver 

will  be  allowed  to  distrain  land  nnaer  ejectment 
for  non-payment  of  rent,  provided  he  leave?  a 
sufficient  arrear  to  sustain  the  ejectment.  Corn- 
walls  ^  Ex  jtarte^  1  Hog.  146. 


Sale  of  Premises. — ^When  the  premises 


executed  contemporaneously  with  a  mortgage  in 
fee,  which  it  recited,  the  mortgagor  and  mortgagee 
appointed  a  receiver,  and  constituted  him  their 
agent  and  attorney  to  receive  the  rents  of  the 
mortgaged  proi>erty,  and  to  use  such  remedies 
by  way  of  entry  and  distress  as  should  be 
requisite  for  that  purpose.  By  the  same  deed 
the  mortgagor  attorned  as  tenant  from  year  to 
year  to  the  receiver,  and  there  was  a  proviso 
that,  if  default  should  be  made  in  payment  of 
the  mortgage  money  or  interest  at  the  times 
appointed,  the  mortgagee  might  enter  and 
avoid  the  tenancy  created  by  the  attornment. 
There  was  also  a  proviso  that  nothing  therein 
contained  should  lessen  the  rights,  powers,  or 
remedies  of  the  mortgagee  under  the  mort- 
gage. On  the  mortgagor  being  found  bankrupt : 
— Held,  that  the  relation  of  landloixl  and  tenant 
had  been  created  ])etween  the  receiver  and  mort- 
gagor by  the  receivership  deed,  and  that  the  re- 
ceiver was  entitled  to  distrain,  and  take 
goods  which  had  belonged  to  the  mortgagor  on 
the  mortgaged  premises.  Jolly  v.  Arhuthnoty 
4  De  G.  &  J.  224  ;  7  W.  R.  532. 

Order  to  Distrain. — Tenants  directed  to  pay 
their  rents  in  a  given  time  on  the  first  applica- 
tion, or  to  stand  committed,  or  the  receiver  to  be 
at  liberty  to  distrain  on  one  tenant.  Mitchel  v. 
Mancliester  (Duka),  Dick.  787. 

Order  on  petition  of  a  receiver,  answered  with- 
out an  attendance,  that  he  might  distrain  in  the 
name  of  the  trustees  not  only  for  arrears  of  rent, 
but  as  there  should  be  occasion.  Sed  quaere 
Shtlly  V.  Pelliam,  Dick.  120. 

Oraer  for  receiver  to  distrain.  Hug  lies  v. 
JTughes,  3  Bro.  C.  C.  85 ;  1  Ves.  J.  161. 


were  sold,  and  the  purchaser  was  about  to  get 
into  possession,  the  receiver  on  swearing  that  one 
half-year's  rent  was  due,  and  that  if  he  did  not 
distrain,  the  rents  would  be  lost,  was  allowed  to 
distrain.     Anon.^  1  Jones,  163. 


After   Fruitless  Attaohment.] — ^A   dis- 


training order  will  not  be  granted  against 
tenants  after  attachments  have  been  acted  upon 
and  found  fruitless,  except  upon  terms  that  the 
costs  shall  be  no  charge  upon  the  estate.  Byder 
V.  Dlchsouy  Hayes,  36. 

A  receiver  will  not  be  alloweil  to  distrain  a 
tenant  for  rent  which  he  has  endeavoured  to  en- 
force by  attachment ;  unless  the  order  for  the 
attachment  is  first  set  aside.  The  existence  of  a 
general  distraining  order  is  good  cause  against  a 
conditional  order  for  an  attachment  for  non-pay- 
ment of  rent.  Nugent  v.  Nugent,  1  Hog.  16y. 
And  see  Eyre  v.  Eyre,  lb.,  152. 

A  receiver  will  not  be  allowed  to  proceed  by 
distress  and  attachment  at  the  same  time,  for 
the  same  gale  of  rent.  Eyre  v.  Eyre,  1  Hog. 
262. 

Wrongful  Distress — ^Action  for  Trespass— 
Bestraining'.] — The  receiver  in  the  case  having 
distrained  for  rent  due  by  a  tenant  who  held  in 
reality  for  the  defendant,  as  it  was  alleged  by 
the  defendant,  on  lands  in  the  possession  of  the 
defendant,  and  not  those  over  which  the  receiver 
was  appointed,  the  court  restrained  an  action  of 
trespass  brought  by  the  defendant,  and  granted 
the  usual  reference  to  the  master,  there  being  no 
good  reason  to  suppose  that  the  receiver  acted 
maliciously  or  mal&  fide,  or  that  any  substantial 
damage  was  sustained  by  the  defendant.  Parr 
V.  Bell,  9  Ir.  Eq.  U.  55. 

Ill-treating  Distress— Stay  of  Prooeedingrs.] 

— An  applicition  on  the  part  of  a  receiver  to 
stay  proceedings  in  an  action  brought  against 
his  bailiff,  for  ill-treating  a  distress,  was  re- 
fused with  costs,  there  being  no  affidavit  or 
distinct  admission  by  the  receiver  that  he  had 
authorised  the  bailiff  to  do  the  act  complained 
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of.    Birch  ▼.  Oldis,  Sau.  k  Sc.  146.    And  see 
Tnitter  v.  MUji,  lb.,  149,  n. 

Semble,  a  receiver  can  authorise  a  bailiff  to 
make  a  distress.    lb. 

Betcving  DiitreM.!— In  Ireland  it  has  been 
held  that  a  tenant  who  rescues  a  distress  by  a 
receiver,  will  not  be  attached,  but  must  be  pro- 
ceeded against  at  law,  or  under  the  statute. 
FltzpatricU  v.  Eyre,  1  Hog.  171. 

Where  parties  who  rescued  a  distress  made  by  a 
receiver  were  solvent,  the  court  granted  a  con- 
ditional order  for  an  attachment  against  them, 
intimating  that  the  receiver  should  also  proceed 
at  quarter  sessions.  Mahon  v.  MahoUj  Fl.  & 
K.  18. 

^Vbe^e  a  respondent  interferes  with  rents  over 
which  a  receiver  has  been  appointed,  the  court 
will,  upon  notice  to  the  party,  grant  in  the  first 
in  •stance  an  absolute  order  for  an  attachment. 
Thamajt  v.  rfionia^,  Fl.  &  K.  621. 

Where  tenants  have,  without  leave  of  the 
court,  replevied  distresses  for  rent  made  by  the 
receiver,  the  court  will  restrain  them  from  pi-o- 
ceeding  in  the  replevin  suits,  and  direct  a 
reference  as  to  the  rent  due.  Persse^  In  re,  1 
Ir.  Eq.B.  111. 

The  court  will  not  attach  tenants  who  have 
rescued  distresses  for  rent,  but  will  leave  the 
receiyer  to  his  remedy  at  law.  Ford  v.  Head,  8 
Ir.  Eq.  R.  371. 

7.  Application  fob  Dibectioits. 

Should  be  by  Plaintiff.] — A  receiver  ought  not 
to  present  a  petition  or  originate  proceedings  in 
the  cause  ;  any  necessary  application  ought  to  be 
made  by  the  parties  to  the  suit.  There  are 
exceptions  to  the  rule  ;  as  where  a  receiver  had 
incurred  costs  in  the  execution  of  his  duties, 
which  the  parties  had  long  neglected  to  provide 
for,  it  was  held  that  he  was  justified  in  presenting 
a  petition  for  their  payment.  Ireland  v.  Eade, 
7  Beav.  55  ;  13  L.  J.,  Ch.  129. 

Generally,  the  receiver  in  a  cause  ought  not  to 
make  any  application  to  the  court ;  if  he  find-s 
himself  in  circumstances  of  difficulty  he  should 
apply  to  the  plaintiff  to  make  the  necessary 
application,  and  on  his  default  the  receiver  may 
then  properly  apply  to  the  court.  Parker  v. 
Dunn,  8  Beav.  497. 

Be&renee  to  Begistrar.]  —  An  application 
being  made  by  the  receiver  of  real  estate,  ap- 
pointed by  order  of  the  court,  for  general  direc- 
tions as  to  letting  and  management  of  the  estate 
of  the  deceased,  and  for  leave  to  grant  leases  for 
the  term  of  three  years,  the  court  ordered  the 
matter  to  be  referred  to  the  registrar  for  his 
report.    Neiil  v.  Baily,  23  W.  R.  418. 

A  reference  as  to  whether  a  receiver  over 
impropriate  tithes  should  proceed  against  the 
defaulters  by  bill  in  equity  or  otherwise,  was 
granted,  upon  the  motion  of  the  receiver,  with 
the  concurrence  of  the  plaintiff.  Collag/uin  v. 
JUardon,  Sau.  &  Sc.  682. 

Tenant  nnder  Conrt  Bepndiating  Agreement.] 
— ^A  person  having  become  tenant  under  court, 
in  trust  for  another,  and  repudiating  the  trust, 
injunction  to  put  cestui  que  trust  in  poi^session, 
refused.     Qmyert  v.  Crosbie,  8  Ir.  Eq.  R.  519. 

Tenants  under  the  court  refusing  to  abide  by 
their  agreements,  leave  given  to  receiver  to  pro- 
ceed as  he  might  be  advised.    lb.,  518. 


Proof  without  Leaye.] — Where  a  receiver  in 
a  cause,  without  obtaining  leave  from  the  court, 
proved  against  the  estate  of  a  bankrupt  legatee, 
who  was  a  debtor  to  the  estate  : — Held,  that  the 
receiver  must  be  treated  for  this  purpose  as 
having  authority,  and  that  the  effect  of  the 
proof  was  to  discharge  the  debt  and  entitle  the 
bankrupt  whose  bankruptcy  had  been  annulled 
to  his  legacy.  ArmHrong  v.  Arimtrong,  L.  R. 
12  Eq.  614. 

8.  Legal  Proceedings  by. 

IsBue  of  Debtor's  BommonB  without  Leaye.] — 

A  receiver  in  chancery  has  a  right,  without  any 
authority  or  direction  from  the  court  of  chancery, 
to  issue  a  debtors's  summons  to  compel  payment 
of  a  debt  due  to  him  in  his  character  of  receiver. 
HarriM,  Ex  parte,  Lewiit,  In  re,  45  L.  J.,  Bk.  71  ; 
2  Ch.  D.  42H  ;  34  L.  T.  291 ;  24  W.  R,  851.  And 
see  Swabcy  v.  Dirkln,   5  Sim.  629. 

A  receiver  is  not  entitled  to  credit  in  his 
account  for  costs  incurred  in  proceeding  under 
an  order  of  reference  until  he  procures  the 
master's  report.  Betayh  v.  Con^cantion,  2  Hog. 
205. 

Proceeding  OppreisiYe  to  Grediton.] — Court 
will  not  empower  a  receiver  to  sue  for  debts  due 
to  the  estate,  where  the  proceedings  would  be 
oppressive  to  creditors,  or  it  is  unlikely  any 
advantage  would  be  derived  from  it.  Ba^ie  v. 
John,  M'Clel.  675. 

BeeeiYer-Solieitor— Actions  against  wishes 
of  Trustee.] — Receiver,  who  is  solicitor,  will  not 
be  i>ermitt^  to  bring  actions  against  tenants  for 
arrears  of  rent,  with  the  approbation  of  the 
master,  in  the  name  of  a  trustee  of  the  estate, 
but  in  opposition  to  his  wishes.  Nor  in  such 
circumstances  will  the  court  refer  it  to  the 
master  to  see  whether  it  would  be  proper  for 
receiver  to  proceed  in  his  own  name.  Bella 
Calnea  v.  Hayward,  M*Clel.  &  Y.  272. 

Beeeiyer-Partner  giving  Beourity  without 
Knowledge  of  Co-receiver.l — H.,  a  partner  in  a 
firm  of  solicitors,  received  money  from  R.,  a 
client,  for  the  purpose  of  investment ;  but  the 
money  was  not  invested.  On  the  death  of 
another  partner,  his  executors  brought  a  partner- 
ship action,  and  H.  was  appoint^  one  of  the 
receivere.  H.,  without  the  knowledge  of  his  co- 
receiver,  gave  R.  a  memorandum  stating  that  he 
held  the  title-deeds  of  certain  property,  on  which 
the  firm  had  an  equitable  mortgage,  on  behalf  of 
R.  as  security  for  her  money,  and  he  subsequently 
placed  the  deeds  in  a  box  marked  with  R.*8  name. 
R.  afterwards  obtained  possession  of  the  box 
and  deeds  and  claimed  to  retain  them.  H.  was 
subsequently  removed  from  the  receivership 
and  L.  appointed  in  his  place.  The  action  was 
originally  brought  by  the  receivers  against  R. 
alone,  but  was  amended  by  adding  H.  and  the 
executors  of  the  deceased  partner  as  defendants  : 
— Held,  that  the  action  was  properly  consti- 
tuted by  making  the  new  receivers  plaintiffs 
and  R.  a  defendant.  HilU  v.  Reeves,  31  W.  R. 
209. 

In  Ireland — Motion  whether  Proeoedings  for 
Benefit  of  Parties.] — A  motion  on  the  part  of 
the  receiver  for  a  reference  as  to  whether  it 
would  be  for  the  benefit  of  the  parties,  that  pro- 
ceedings should  be  taken  to  impeach  certain 
leases,  was  refused,  it  being  no  part  of  a  receiver*s 
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dutv  to  bring  forward  such  a  motion.     Clark  v . 
FIther,  Sau.  &  Sc.  684. 


Motion    to   Set  Aside  a  Letting.] — A 


motion  to  set  aside  a  letting  made  in  a  cause  or 
matter,  should  not  be  made  by  the  receiver, 
and  the  court  will  refuse  such  motion  by  the 
receiver,  with  costs,  Richards  v.  Goold^  7 
Ir.  Eq.  R.  209. 


As  to   Lunatio'B   Liability  to   Renew 


Lease.] — A  receiver  having  applied  to  the  court 
for  a  reference  to  the  master  as  tn  the  liabilit}"^  of 
a  lunatic  to  renew  the  lease  of  the  laud  over 
which  the  receiver  was  appointed,  was  ordered 
to  pay  tiie  costs  of  the  inquiry,  as  he  had  not 
previously  applied  to  the  committee  to  make  the 
application  to  the  court.  Boolanj  In  re^  2  Con. 
&  L.  232  ;  3  Dr.  &  War.  442. 

Interferenoe  in   Litigation.] — ^Receiver 

ought  not  to  interfere  in  any  litigation  between 
parties  ;  and  if  he  do  so,  will  not  be  allowed 
costs  of  motion  for  such  purpose.  Comyn  v. 
Smith,  1  Hog.  81. 

Defenoe   of  Ejeetments — Direotion   of 

Court.] — The  court  will  not  direct  the  receiver 
what  course  he  ought  to  pursue  as  to  taking 
defence  to  ejectments  brought  against  the  lands 
over  which  he  is  appointed,  but  will  leave 
him  to  act  on  his  own  responsibility.  Aiwn., 
Hayes,  16. 

Abandonment  of  Xlseonceived  Proceedings — 
Costs.] — Receiver  of  estate  of  lunatic  proceeding 
in  a  wrong  form  of  action,  which  he  was  advised 
to  abandon  and  adopt  another  form  of  action  in 
which  he  succeeded  for  the  lunatic,  refused  the 
costs  of  the  abandoned  proceeding,  although  the 
master  reported  that  he  had  acted  bona  fide,  and 
ought  to  be  allowed  the  costs.  Matdgomery^  In 
re,  1  Moll.  419. 

Proof  in  Bankmptoy  by.]— Where  a  receiver 
in  a  cause,  without  obtaining  leave  from  the 
court,  proved  against  the  estate  of  a  bankrupt 
legatee,  who  was  a  debtor  to  the  estate  : — Held, 
that  the  receiver  must  be  treated  for  this  pur- 
pose as  having  authority,  and  that  the  effect 
of  the  proof  was  to  discharge  the  debt  and 
entitle  the  bankrupt  whose  bankruptcy  had  been 
annulled  to  his  le^y.  Armstrong  v.  Armstrong. 
L.  B.  12  Eq.  614. 

Inyestment  of  Balance — Motion  byBeceiver.] 

— ^A  receiver  should  not  move  that  his  balance  may 
be  invested,  as  such  is  not  properly  his  motion. 
As  the  petitioner  under  the  11th  Gcnei-al  Order 
of  February,  1839,  may  have  his  balance  invested, 
without  applying  to  the  court,  the  costs  of  the 
motion  will  not  be  allowed  unless  the  applicant 
shows  satisfactorily  why  he  had  not  the  money 
invested  under  the  rule.  Cooper  v.  Cooper,  2  Ir. 
Eq.  B.  155. 

Becovering  Proceeds  of  Sale  after  ITotioe.] — 

Where  goods  of  a  defaulting  tenant  had  been 
seized  by  a  third  pei*son  under  a  civil  bill  decree, 
and  were  sold,  notwithstanding  a  notice  by  the 
receiver  of  the  claim  for  rent  due,  the  receiver 
was  permittctl  to  take  pi*occedings  to  i^ccovcr  the 
produce  of  the  sales,  the  court  considering  that 
tin  action  woukl  lie  under  9  Anne,  c.  8  (Irish). 
The  receiver  was  not  permitted  lo  oppose  the  I 


discharge  of  the  tenant  as  an  insolvent  in  order 
to  induce  the  insolvent  court  to  compel  a  sur- 
render of  his  lease,  the  court  considering  that 
the  insolvent  court  has  no  jurisdiction  to  enforce 
such  surrender.  Hawkes  v.  Smithy  Sau,  &  Sc. 
712. 

For  Waste — Urgency.] — If  waste  has  been 
committed  and  the  case  is  pressing,  the  receiver 
may  file  a  bill  for  an  injunction  without  waiting 
for  an  order  for  the  purpose,  but  if  time  will  per- 
mit, he  should  iirst  apply  for  a  reference  to 
inquire  what  proceedings  he  ought  to  take. 
Suitgle  v.  Fingall  (^Lvrd),  1  Hog,  142. 

Prayer  for  Belief.]— A  bill  filed  by  a 

receiver  for  an  injunction,  against  committing 
waste,  should  contain  a  prayer  for  relief,  if  the 
defendant  is  solvent.  Cooke  t.  Cooke,  1  Hoj;. 
182. 

One  Tenant  Quarrying  on  Private  Boad.] 

— Injunction  grantetl  upon  the  application  of  the 
receiver  to  restrain  one  tenant  of  the  estate  from 
quarrying  on  a  private  road,  part  of  the  premises, 
and  which  was  common  to  all  the  tenants. 
Dorman  v.  Dorman,  3  Ir.  Eq.  B.  385. 


Conditional  Order  on  Motion  without 

Bill.] — The  court  will,  upon  motion  by  the 
receiver,  grant  a  conditional  order  to  restrain 
tenants  under  the  court  from  committing  waste 
without  a  bill  being  filed  for  the  purpose. 
Cronin  v.  M'Caiihy,  Fl.  &  K.  49. 

Quarrying  Stone  for  Public  Worki.] — 

The  court  will  not  grant  an  injunction  upon  the 
application  of  a  receiver,  to  restrain  a  contractor 
under  the  6  &  7  Will.  4,  c.  116,  s.  162  ((irand 
Jury  Act),  from  quarrying  stones,  for  the  purposes 
of  public  workp,  on  the  lands  over  which  the 
receiver  is  appointed.  0^ Kelly  v.  Gregg,  Jon.  & 
C.  76. 

Coits— Action    Defended  without    Leave.]— 

A  receiver  having,  without  the  sanction  of  the 
court,  defended  an  action  arising  out  of  a  disti^ess 
for  rent,  made  bv  him  on  a  tenant  of  the  estate, 
the  court  refused  to  allow  him  his  costs  of  the 
action.    Sicahy  v.  Dickon,  5  Sim.  629. 

Where  a  receiver,  having  obtained  the  leave  of 
the  court,  brought  an  ejectment,  and  the  defen- 
dant filed  a  bill  in  equity  to  i-estrain  the  proceed- 
ings in  the  ejectment  action  : — Held,  that  the 
i-eceiver  was  not  entitled  to  the  costs  of  defend- 
ing the  suit,  he  not  having  first  obtained  the 
leave  of  the  court  to  take  defence  to  it.  Conyers 
V.  Crosbie,  6  Ir.  Eq.  B.  657. 

Succesiful  Defence.]— A  receiver  who, 

without  the  sanction  of  the  court,  defends  an 
action  brought  against  him  by  a  party  to  the 
cause,  is  not  on  that  account  disentitled  to  the 
assistance  of  the  court  in  recovering  from  such 
party  the  extra  costs  of  the  action :  although 
if  his  defence  had  failed  he  would  not,  under  such 
circumstances,  have  been  entitled  to  reimburse- 
ment.   Bristoive  v.  Needham,  2  Ph.  190. 

Costs  Incurred  in  Execution  of  Duty.] 

—  Although  a  receiver  ought  never  to  pre- 
sent a  petition  nor  originate  proccc<lings  in  his 
own  name,  but  such  application  should  be  by  the 
parties  in  the  cause,  yet  where  he  had  incurred 
costs  in  the  execution  of  his  duty,  which  the 
parties  had  long  neglected  to   provide  for,  his 
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petition  allowed.  Ireland  v.  Eadey  7  Beav.  55  ; 
13  L.  J.,  Ch.  129.  And  see  Montgomery^  In  re^ 
I  Moa  419,  and  col.  82. 

9.  Sales  by. 

Senewal  of  Lioenoe  —  Default  by  Pur- 
cliaser.] — An  hotel  and  restaurant  were  sold  in 
July,  1891,  the  particulars  stating  that  a  retail 
licence  was  attached,  that  the  premises  were  in 
possession  of  the  receiver  appointed  by  the  court, 
and  that  the  licence  would  be  handed  to  the 
purchaser.  Owing  to  delay  cause^l  by  the  pur- 
chaser, the  conveyance  was  not  completed  till 
May,  1892.  The  licence  expired  in  October, 
1891  : — Held,  that  there  was  no  failure  of  duty 
on  the  part  of  the  receiver  in  not  applying  for  a 
renewal,  and  that  the  purchasers  could  not  sus- 
tain a  claim  for  compensation  for  the  loss  of  the 
licence.    Hoy's  Estate^  In  re,  31  L.  B.,  Jr.  66. 

Competition  by  BeceiYer.] — On  the  sale  of  a 
busioess  by  the  court  the  receiver  and  manager 
of  it  cannot  be  restrained  from  carrying  on  a 
similar  business.  Irish,  In  re,  58  L.  J.,  Ch.  279  ; 
40  Ch.  D.  49  ;  60  L.  T.  224  ;  37  W.  R,  231. 

10.  PUBCHASES  BY. 

Contrary  to  Policy  of  Conrt.] — It  is  contrary 
to  the  practice  and  policy  of  this  court  to  pei*mit 
the  receiver  in  the  cause  to  bid  at  the  sale  of  the 
lands  over  which  he  had  been  appointed.  Ander- 
son V.  Anderson,  9  Ir.  Eq.  R.  23. 

Pvrehafe  in  Tmet.] — ^A  purchase  in  trust  for 
a  receiver,  of  lands  over  which  he  had  been  ap- 
pointed receiver,  will  not  be  permitted  to  stand, 
unless  it  has  been  had  with  the  leave  of  the  court. 
Alven  V.  Bond,  F1.&  K.  196  ;  3  Ir.  Eq.  R.  366. 

Bevertion  in  another  Bight.] — A  receiver 
over  the  estate  of  a  reversioner  is  not  incapaci- 
tated from  purchasing  the  interest  in  a  lease  of 
the  same  lands  which  the  reversioner  has  in 
another  right.    King  v.  O'Brien,  16  L.  T.  23. 

Tenancy  of  Beceiyer.] — Neither  can  a  receiver 
without  the  special  leave  of  the  court,  become  the 
tenant  of  any  part  of  the  lands  over  which  he 
has  been  appointed.    Ih.,  224. 

Upon  consent  of  the  parties  in  a  cause  claiming 
substantial  interests  in  the  lands  in  litigation,  the 
receiver  over  those  lands  was  permitted  to  become 
a  tenant  of  part  of  them,  the  adoption  of  such  a 
course  appearing  to  be  for  the  benefit  of  the  estate. 
Stannus  v.  French,  13  Ir.  Eq.  R.  161. 

11.  Payments  by.    To  Whom. 

Tear  not  Elapeed  eince  Last  Acooant.] — A 
receiver  will  not  be  ordered  to  pay  money  in  his 
hands  to  any  person  who  could  compel  him  to 
account,  if  a  year  has  not  elapsed  since  he  last 
accounted.    Putland  v.  Gray  don,  1  Hog.  123. 

To  Judgment  Creditor.] — A  receiver  who  had 
been  appointed  in  an  administration  action  and 
ordered  to  pay  to  a  legatee  a  sum  quarterly  out  of 
moneys  m  or  coming  to  his  hands,  was,  on  the 
application  of  creditors  who  had  in  an  action  in 
a  common-law  division  obtained  a  judgment 
against  the  legatee,  ordered,  under  rules  of  court 
1876,  Ord.  aLV.,  to  pay  them  their  debt  and 
costs.  Onoan's  Estate,  In  re,  Jfajfier  v.  Wright, 
4.>  L.  J.,  Ch.  402  ;  H  Ch.  D.  638  ;  42  L.  T.  866  ; 
28  W.  R.  827. 


Payee  named  in  Order.] — A  receiver  is  only 
justified  in  paying  the  person  named  in  the 
order  for  payment,  or  on  a  power  of  attorney 
duly  executed  by  him.  Express  authority  for 
payment  in  any  other  mode  must  be  shown  by 
the  receiver,  on  peril  of  being  disallowed  credit 
therefor  in  vouching  his  accounts.  The  solicitor 
having  carriage  of  the  proceedings  has  not,  as 
such,  and  in  the  absence  of  special  authority  in 
that  behalf,  power  to  give  a  valid  receipt  for 
moneys  ordered  to  be  paid  by  a  receiver  to  his 
client.  Browne's  Estate,  In  re,  19  L.  R.,  Ir. 
183— C.  A. 

Person  not  Party  to  Action.] — A  person  who 
is  not  a  party  to  an  action  is  not  entitled  to  apply 
by  motion  for  payment  of  money  to  him  by  a 
receiver  appointed  in  the  action,  even  though  his 
claim  is  made  in  respect  of  a  debt  properly  pay- 
able out  of  the  funds  in  the  receiver's  hands. 
Brochlehank  v.  East  London  By.,  48  L.  J.,  Ch. 
729  ;  12  Ch.  D.  839  ;  41  L.  T.  205  ;  28  W.  R.  30. 

To  Owner  of  Eetate  by  Coneent  of  Fartiee.] 

— The  defendant,  the  owner  of  an  estate,  may, 
by  consent  of  the  parties  in  the  cause,  obtain 
money  from  the  receiver,  without  any  reference 
being  made  to  the  master  to  inquire  whether 
there  are  any  creditors,  not  parties,  who  have  a 
right  to  it,semble.    Bay  v.  Butler,  1  Hog.  381. 

To  Attorney  of  Inheritor.!— The  court  will 
not  order  a  receiver  to  pay  to  the  attorney  of  the 
inheritor  the  amount  of  expenses  which  he  had 
incurred,  without  the  authority  of  the  court,  in 
legal  proceedings  in  respect  of  the  lands. 
Dudgeon  v.  Bo  wen.  Hay.  &  J.  717. 

ForecloBure  Suit  —  Xoneye  in  Beeeiyer's 
Hands  at  Conclneion  of.]— In  a  foreclosure  suit 
the  court  will  not  stay  proceedings  on  the  applica- 
tion of  a  defendant,  except  upon  the  terms  of  his 
paying  down,  or  having  previously  paid  or  ten- 
dered, to  the  plaintiff  his  principal  and  interest, 
and  all  the  costs  of  the  suit.  Other  incum- 
brancers, who  are  parties  to  the  suit,  have  not 
such  an  interest  in  it  as  to  enable  them  success- 
fully to  oppose  a  motion  to  stay  proceedings, 
because  the  plaintiff  might  at  any  time  dismiss 
the  bill  against  them  upon  payment  of  their 
costs.  The  court  will  not  make  an  order  to  stay 
proceedings  upon  payment  of  principal,  in- 
terest, and  costs  on  a  future  specified  day,  how- 
ever near,  because  the  right  of  a  mortgagee  is 
to  puraue  any  or  all  of  his  remedies  without  hin- 
drance, until  he  actually  obtains  payment  of  his 
demand.  When  a  suit  is  brought  to  a  conclu- 
sion upon  a  motion  of  this  kind,  moneys  in  the 
hands  of  a  i-eceiver  appointed  in  the  suit  k>elong 
to  the  person  who  was  in  possession  of  the  estate 
when  the  leceiver  was  appointed.  Paynter  v. 
Carew,  1  Kay  (App.)  xxxvi. :  23  L.  J.,  Ch.  596  ; 
18  Jur.  417  ;  2  Eq.  R.  496  ;  2  W.  R.  345. 

12.  Costs. 

Objeetione  to — Aotion  for.]  —  Where  items 
have  been  included  in  a  receiver's  bill  of  costs, 
which  are  charges  for  work  done  outside  the 
scope  of  the  receivership,  objection  must  be 
made  to  their  being  included  in  the  taxation  at 
the  time ;  and  no  action  will  lie  for  the  subse- 
quent recovery  of  the  monf»y  due  on  such  items. 
Teiry  v.  Dubois,  32  W.  R.  415. 

AeeonatB— Of  Faseing.]— iS<*^  col.  89. 
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Biieliarge  of]— See  col.  92. 
Xifeonduot — ^In  case  ot] — See  col.  98. 

IX.    RECEIVER    AND    MANAGER. 

Debentureholden*  Action,  in.]  —  See  Com- 
pany (Debentubes). 

PartnerBhip  Action,  in.]— <%«  Pabtkebship. 

X.    ACCOUNTS. 
1.  Lobs  ob  Misappbopbiatiok. 

Money  due  ftom,  a  Debt  of  Beoord.] — Money 
not  accounted  for  and  due  from  a  I'eceiver  under 
the  court,  is  by  his  recognisance  made  a  debt  of 
record,  although  the  balance  due  has  not  been 
ascertained.  Seagram  y.  Tuck.  50  L.  J.,  Ch.  672  ; 
18  Ch.  D.  296  ;  44  L.  T.  800 ;  29  W.  R.  784. 

Statnta  of  Limitations  no  Defence.] — 

The  receiver  is  a  trustee  of  such  money  for  the 
persons  entitled  thereto  and  cannot  as  against 
them  avail  himself  of  the  Statute  of  Limitations, 
although  his  final  accounts  have  been  passed  and 
the  recognisances  vacated.    lb. 

Banker's  Failure.] — Receiver  not  liable  by 
the  failure  of  the  testators  banker  at  Bristol, 
with  whom  the  receiver,  when  going  to  London 
trj  pass  his  accounts,  deposited  the  money, 
intending  to  draw  for  it.  Rowth  y.  Howell ^  3 
Ves.  566. 

A.  is  appointed  receiver  of  an  estate,  out  of 
which  he  is  to  pay  B.  an  annuity  quarterly. 
A.  acquaints  B.  who  his  banker  was,  and  that 
the  money  should  be  deposited  in  his  hands 
for  his  use.  B.  names  another,  being  a  person 
he  used  to  deal  with,  and  orders  him  to  pay  it 
into  his  hands,  which  A.  did  several  times  : 
but  the  money  payable  on  Michaelmas  being 
paid  on  July  before ;  on  Michaelmas  day  the 
banker  stopped  payment,  and  became  a  bank- 
rupt ;  it  was  held,  that  the  loss  should  fall  wholly 
on  the  receiver  ;  B.  having  no  right  to  the  money 
before  that  day.  Shaftesbury  QLady^  Case, 
Pre.  Ch.  568. 

Beceiyer  Bemitting  to  his  own  erodit.] — 

Receiver,  charged  with  a  loss  by  the  failure  of 
the  banker,  having  made  the  remittances  to  his 
own  credit  and  use,  and  not  to  a  separate  ac- 
count for  the  trust.   Wren  v.  Kirton^  11  Ves.  377. 

Time  not  arrived  for  Passing  Account.] 

Where  a  receiver  was  in  the  habit  of  paying 
the  moneys  he  received  into  a  banker's  hands, 
and  receiving  interest  on  the  balances,  he  was 
held  liable  for  the  loss  occasioned  by  the  banker's 
bankruptcy,  although  the  time  for  passing  his 
accounts  had  not  arrived  at  the  time  of  the 
bankruptcy.  Drever  v.  Mawdesley,  13  L.  J., 
Ch.  433  ;  8  Jur.  547. 

Arrangement    by   Beceiyer   to   obtain 


acted  upon,  the  bank  at  L.  failed,  and  a  loss 
was  sustained.  The  account  was  then  trans- 
ferred to  another  bank,  under  the  same  agree- 
ment, when  another  loss  ensued  by  failure  of  the 
bankers : — Held,  upon  petition,  that  the  receiver 
was  responsible  for  the  amount  of  losses,  &c. 
T^liite  V.  Baugh,  2  Bli.  (K.s.)  181 ;  8  CI.  &  F.  44. 

Loss  not  owing  to  Wilftil  Default.] — ^A 


Sureties.] — A  receiver,  in  order  to  obtain  sureties, 
enters  into  an  agreement  with  them,  that  A., 
the  partner  of  one  of  the  sureties,  shall  attend 
upon  the  receipt  of  the  rents  of  the  estates, 
and  that  they  shall  be  paid  into  a  bank  at  L., 
in  the  name  of  the  sureties ;  and  that  all 
moneys  to  be  applied  for  the  purjwses  of  the 
receivership,  phall  be  drawn  for  by  cheques 
prepared  and  written  by  A.,  and  signed  by 
the    receiver.      This    agreement    haviug   been 


receiver  appointed  by  the  court  shall  not 
make  good  a  loss  which  was  not  owing  to 
his  own  default ;  for  where  the  rents  in  hand 
were  large,  it  is  a  necessaiy  precaution  on  his 
part  to  remit  them  by  bills  to  London,  rather 
than  in  specie.  Where  a  receiver  pays  money 
to  a  tradesman^  and  takes  bills  for  the  sum,  if 
he  was  in  credit  at  the  time,  though  he  failed 
soon  after,  it  shall  not  affect  the  receiver.  But 
if  the  money  had  been  lost  by  his  wilful  default 
in  placing  it  in  hands  notoriously  improper,  he 
shall  make  good  the  loss.  Knight  v.  Plymouth 
(Lord),  3  Atk.  480  ;  Dick.  120. 

Defaulting  Beceiyer  —  Liability  of  Share  of 

Estate.] — ^Although  the  court  will  not  order  pay- 
ment to  a  defaulting  receiver  of  his  share  in 
an  estate  under  administration  until  he  has 
made  good  his  default ;  yet  the  same  principle 
does  not  apply  as  against  his  assignees  to  the 
case  of  a  snare  devolving  on  such  defaulting 
receiver  in  his  character  of  next  of  kin  of  a 
person  originally  entitled  to  a  share  in  the 
same  estate,  notwithstanding  that  such  share 
may  have  been  paid  into  court  with  the  assent 
of  the  personal  representative  of  the  person 
so  originally  entitled  to  the  share,  but  in  the 
absence  and  without  the  assent  of  the  assignees 
of  such  defaulting  receiver.  Brandon  v.  Bran' 
don,  1  Dr.  &  Sm.  16  ;  8  W.  R.  112. 

Loif  by  Keglect.] — A  receiver  must  make 
good  to  the  estate  any  rent  which  has  been  lost 
by  his  neglect.    Skerretts,  In  re,  2  Hog.  192. 

The  receiver  in  a  minor  matter  paid  rent  due 
up  to  a  certain  period  in  respect  of  lands  held 
from  year  to  year,  which  had  been  bequeathed  to 
the  minor.  The  bequest  had  not  been  assented 
to  by  the  executor  : — Held,  that  the  minor  waa 
liable  to  the  subsequent  rent  only  to  the  extent 
of  the  profits  received  out  of  the  lands,  notwith- 
standing the  payment  of  the  former  rent  by  the 
receiver.    Fair,  In  re,  13  Ir.  Eq.  R.  278. 

Up  to  what  Date.] — A  receiver  only  accounts 
for  the  rent  which  fell  due  before  the  gale  day 
immediately  preceding  the  time  of  his  accounting. 
Betagh  v.  Concannon,  2  Hog.  205. 

Conuneneement  of  Liability.] — A  receiver  is 
liable  to  account  as  such  for  all  moneys  coming 
to  his  hands  in  that  capacity  at  any  time, 
whether  before  or  after  the  date  of  the  perfecting 
of  his  security.  A  surety  who  has  undertaken  to 
account  for  what  the  receiver  "should  receive 
and  become  liable  to  pay  as  such  receiver,"  is 
liable  to  account  for  all  such  moneys  as  above 
mentioned.  The  i)rinciple  that  the  appointment 
of  a  receiver  is  merely  conditional  until  his 
security  is  perfected,  applies  only  to  cases  where 
the  que.stion  is  as  to  his  title  as  against  third 
parties.  It  has  no  application  where  the  question 
is  as  to  his  own  liability,  or  that  of  his  sureties, 
in  respect  of  moneys  received  and  expended  by 
him  as  receiver.  Smart  v.  Flood,  42  L.  T.  467. 
See  cols.  12, 13. 
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Liability  of  Inipecton  under  Inspector, 
ibip  Deed.] — When  a  receiver  is  appointed  under 
an  ordinary  inspectorship  deed,  the  inspectors, 
thongh  they  appoint  and  may  remove  him,  are 
not  responsible  for  his  default,  as  if  he  were  their 
agent.  Hohson  v.  Jones^  89  L.  J.,  Ch.  245  ;  L.  K. 
9  Eq.  456  ;  22  L.  T.  143  ;  18  W.  R.  477. 

Discharge  —  Surcharge   notwithstanding.] — 

Notwithstanding  the  discharge  of  a  receiver,  the 
oonrt  has  jurisdiction  to  surcharge  his  accounts. 
Edtoards,  In  re,  31  L.  R.  Ir.  242. 

2.  Liability  for  Iktebest. 

Balances  Improperly  Betained.] — ^A  receiver 
who  improperly  retains  a  balance  in  his  hands, 
mnst  pay  interest  on  the  amount  when  he  passes 
his  next  account.  Harman  v.  Foster,  1  Hog. 
318. 

Receiver  must  pay  in  his  money  yearly,  and 
mnst  pay  nothing  out  without  an  order  ;  he  shall 
pay  Interest  for  money  kept  in  his  hands,  even 
a  quarter  of  a  year  after  it  ought  to  have  been  paid 
in.  Inquiry  directed  as  to  that,  though  he  had 
passed  his  account,  and  all  parties  bad  declared 
themselves  satisfied.  Fletcher  v.  Dodd,  1  Ves.  J. 
85. 

A  receiver  who  had  been  discharged,  did  not 
pay  in  his  balance  on  the  day  fixed  by  the 
master.  Ordered  that  he  should  pay  in  the 
same,  and  also  the  amount  allowed  for  his 
salary,  with  interest.  Uarr'uon  v.  Boydell,  6 
8im.  211. 

A  receiver,  who  neglected  to  pass  his  accounts 
according  to  an  order  made  in  the  case,  but 
brought  in  on  the  same  day  the  account  for  four 
years,  was  disallowed  his  poundage,  and  charged 
bl.  per  cent,  upon  the  balances  during  the  time 
they  were  in  his  hands.  Jiristowe  v.  Needhamy 
9  Jur.  (N.6.)  1168  ;  8  L.  T.  652  ;  11  W.  R.  926. 

Receiver  not  passing  his  accounts  shall  always 
pay  interest  upon  the  balances  in  his  hand. 
V.  Jolland,  8  Vcs.  72. 


Depriyal  of   Salary.]— Receiver   of  the 


personal  estate  of  the  testator,  not  passing  his 
accounts  and  paying  in  the  balances,  deprived  of 
his  salary  and  charged  with  interest,  not  upon 
each  snm  from  the  time  it  was  received,  accord- 
ing to  the  strict  rule,  applicable  to  a  receiver  of 
annual  profits  and  rents,  but  as  an  executor 
would  be  charged.  PotU  v.  LelgMon,  15  Ves. 
273.    5^0  001.59. 

Infant's  Snrplns  Bents  —  Kon-inyestment — 
Interest  at  4  per  cent.] — A  receiver,  during  the 
infancy  of  the  plaintiff,  who  had  no  guardian, 
was  directed  to  place  out  the  surplus  of  the  rents, 
when  the  same  should  amount  to  a  competent 
sum,  on  government  or  other  securities ;  having 
never  placed  it  out  at  interest  according  to  the 
decree,  the  court  directed  that  he  should  pay 
interest  at  4  per  cent,  from  the  time  of  the  decree. 
tiU  the  infant  came  of  age.  It  is  no  excuse  for 
the  receiver  ihat  the  master  did  not  give  any 
directions  about  it,  for  it  was  his  duty  to  remind 
the  master  to  lay  out  the  surplus  rents  when  it 
amounted  to  a  competent  sum.  That  buildings 
and  farms  are  in  ruinous  condition,  and  tenants 
often  breaking,  will  not  justify  a  receiver's 
keeping  the  balance  in  his  hands,  for  it  is  not  to 
be  supposed  he  could  exhaust  the  whole  received 
from  the  rents  of  the  estate.  Hicks  v.  Hicks,  8 
Atk.  274. 


Settlement  Two  Bays  after  Infsnt's  Coming 

of  Age.] — The  receiver's  settling  the  accounts, 
and  delivering  the  vouchers  to  the  plaintiff  when 
he  came  of  age,  and  his  admitting  the  balance, 
and  receiving  It  without  objection,  had  no  weight, 
as  this  transaction  was  two  days  only  after  he 
came  of  age.    lb. 


Beceiyer  making  Interest  for  His  Own  Bene- 
fit.]— ^A  receiver  of  a  public  trust  having  a 
salary,  making  interest  of  balance  in  his  hands, 
is  accountable  to  the  trustees  for  interest  made 
ultra,  notwithstanding  prior  accounts,  settled 
without  demanding  it.  Lmixdale  (^Earl)  v. 
Church,  3  Bi-o.  C.  C.  41.  See  7  Price,  45.  And 
see  Adams  v.  Gate,  2  Atk.  106. 

A  receivei*,  though  he  passes  his  accounts  and 
pays  his  balance  regularly,  is  not  entitleil  to 
make  interest  for  his  own  benefit  of  moneys 
which  come  into  his  hands  in  his  character  of 
receiver  during  the  intervals  between  the  times 
of  passing  his  accounts.  Shaw  v.  Rhodes,  2  Russ. 
589. 

Wilfol  Konpcompliance  with  Order  to  Fay.]— 

Semble,  a  receiver  who  has  been  ordered  to  pay 
a  sum  of  money  to  a  party,  and  who  has  tnat 
sum  in  his  hands  at  the  time  when  he  is  served 
with  the  order,  but  who  wilfully  and  improperly 
refuses  to  pay  it,  will  be  ordered  to  pay  interest 
on  it  from  the  date  of  the  service  of  the  order  on 
him  ;  and  also  all  costs  to  which  the  party  has 
been  necessarily  put,  by  reason  of  his  disobedi- 
ence of  the  order.    Fetnam  v.  Kirhy,  4  Ir.  Eq.  R. 

3.  Liability  of  Representatives. 

Snmmary  Bemedy— Jurisdiction.]— The  court 
has  no  jurisdiction  to  order,  in  a  summary  way, 
the  executor  of  a  deceased  receiver  to  bring  in 
and  pass  his  testator's  accounts,  and  pay  the 
balance  to  be  found  due  out  of  the  assets. 
Jenkins  v.  Briant,  7  Sim.  171  ;  4  L.  J.,  Ch.  2. 

The  court  has  no  jurisdiction  to  order  the 
personal  representative  of  a  receiver  to  account 
for  the  receiver's  receipts  without  a  bill  being 
filed.  Lvdgater  v.  Channell,  16  Sim.  479 ;  16 
L.  J.,  Ch.  248  ;  11  Jur.  273. 

Submission  to  Accoont.] — The  personal  repre- 
sentative of  a  receiver  ha  vingsubmitted  to  account 
for  the  rents  received  by  the  receiver  in  his  life- 
time, the  court  has  jurisdiction  to  order  him  to 
pay  in  the  sum  appearing  to  be  due  on  foot  of 
the  account.  Form  of  the  order  in  such  case. 
Magan  v.  Fallon,  5  Ir.  Eq.  R.  490. 

Neglect  to  Pay  in  Balance.]— In  1812 

the  executors  of  a  receiver  applied  to  pass  his 
accounts  and  pay  in  the  balance;  this  was 
ordered,  but  payment  was  not  made.  In  1841 
they  were  ordered  to  pay  in  the  balance  without 
interest,  and  it  was  held  that  they  could  not 
object  the  want  of  assets.  Gurden  v.  Badcook, 
6  Beav.  157  ;  12  L.  J.,  Ch.  62. 

Ezecntors  admitting  Assets.]— Executors  of  a 
receiver  admitting  assets,  bound  to  answer  what 
was  upon  a  subsequent  inquiry  found  due  for 
interest.    Hovey  v.  Blakeman,  4  Ves.  606. 

Admission  of  assets  to  answer  rents  by  the 
executor  of  a  receiver,  makes  him  liable  to  in- 
terest if  made.  Foster  ▼.  Foster,  2  Bro.  C.  0. 
616. 
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Ezeeutors  not  like  BeoeiyerB.]  —  Quardians 
and  receivers  obliged  to  accoant  on  application 
by  petition  or  motion,  being  bound  oy  recog- 
nisance to  account  regularly,  or  when  called  on, 
and  are  considered  as  officers  of  the  court,  which 
is  not  the  situation  of  executors.  Burhe^  In  re^ 
1  Ball  k  B.  74. 

Irregularity  in  Bringing  in  Aoeount — ^Day 
Tixed.J — A  receiver  had  been  accustomed  to 
bring  in  his  accounts  very  irregfularly  in  point 
of  time,  and  thereby  the  actual  balances 
in  his  hands  never  clearly  appeared.  He  was 
specially  ordered  to  bring  in  his  accounts  before 
a  given  day  in  every  year,  accompanied  with 
an  affidavit  showing  the  actual  balance  in  hand. 
Inquiries  were  also  directed  as  to  former 
balances,  and  he  was  ordered  to  pay  the  costs  on 
the  application.  BertU  v.  Abingdon  QLord),  8 
Beav.  53. 

Application  by  Third  Ferion.] — ^Application 
of  a  third  person  that  a  receiver  should  pass  his 
accoimts,  and  applicant  be  at  liberty  to  attend, 
refused.     Cvlhurn  v.  Cooper^  8  Ir.  Eq.  R.  610. 

Creditor  may  haye  Sommoni  to  Aocoont.] — A 
creditor  who  has  proved  his  debt  under  a  decree, 
is  entitled  to  apply  to  the  master  for  a  summons 
on  the  receiver  to  account.  Locke  v.  Ashe^  1 
Hog.  143. 

Beceiver  only  Entitled  to  one  Snnunons.] — 
A  receiver  is  only  entitled  to  one  summons  to 
account.  The  master's  certificate  that  he  did 
not  account  pursuant  to  summons,  should  not  be 
granted  on  the  day  for  which  the  summons 
issued.  Lawlory.  Lowry^  1  Hog.  140  ;  Mc Bride 
V.  ClaJte,  1  Moll.  233. 

Order  to  Paes  after  Bill  Diimissed.] — Order 
made  in  a  cause  after  the  bill  had  been  dismissed, 
that  the  receiver  should  pass  his  accounts,  and 
pay  the  balance  to  the  defendant.  Pitt  v.  Bimfur, 
6  Sim.  677. 

Beporting  Facte  Specially.] — In  passing  a 
receiver's  account  the  remembrancer  cannot 
report  facts  specially  without  the  order  of  the 
court.    Moberts  v.  MendHcken^  Hay.  &  J.  396. 

Master's  Beport  of  Account— Excepting  to.] 

— A  master's  report  of  receiver's  account  does 
not  require  confirmation,  and  cannot  be  excepted 
to.  But  the  court  will  enter  into  the  considera- 
tion of  objections  to  the  general  principle  on 
which  the  master  has  proceeded  in  taking  such 
account,  but  not  of  objections  to  particular  items 
of  it.  Shewell  v.  Joiws,  2  Sim.  &  S.  170  ;  3  L.  J. 
(o.s.)  Ch.  64.  And  see  S.  C,  3  Russ.  622,  and 
Cowper  V.  Cknoxter  iEarV),  2  P.  W.  729. 

Order  to  Lodge  Money  pending  Passing  of 
Acoonnt.] — Pending  the  passing  of  a  receiver's 
account,  the  remembrancer  ordered  him  to  lodge 
600Z.  to  the  credit  of  the  cause  within  a  limited 
time,  which  he  did  not  do.  The  account  not 
being  yet  passed,  and  it  not  appearing  that 
such  sum  was  in  his  hands,  the  court  refused  to 
act  upon  the  order.  Langrish  v.  Cottcnhuin^ 
•2  Jones,  507. 

Beceiver  Quitting  Besidence  near  Estates.  ]~ 
17ficeiver  quitting  his  residence  near  the  estates, 
executors  consenting  ordered  to  act,  and  receiver 
to  pass  his  accounts.  J^avy  v.  Gromno,  14  L.  J., 
Ch.  134. 


Concealment  of  Marriage — Be- taking  Ac- 
eounts.]  —  An  executrix,  the  widow  A  the 
testator,  who  died  in  1783,  was,  under  his  will, 
entitled,  during  her  widowhood,  to  400Z.  a  year 
for  the  maintenance  of  herself  and  children,  but 
only  to  60Z.  a  year  for  herself  if  she  married 
again.  She  was  appointed  receiver  of  her 
children's  fortunes,  and  in  1791  she  married 
B.  but,  concealing  her  marriage,  passed  her 
accounts  as  a  widow.  On  her  death  in  1794, 
B.  administered  to  her  and  the  testator,  and 
passed  his  accounts  in  continuation  of  the 
widow's,  without  acknowledging  their  marriage. 
All  the  children  having  attained  their  majority 
disputed  B.'s  accounts,  which  were  then  referred 
to  arbitration.  Catherine,  the  eldest  child, 
married  before  the  award  was  made,  and  one  of 
the  arbitrators  was  a  trustee  of  her  settlement ; 
her  marriage  was  concealed  from  the  court,  and 
B.  paid  her  husband  sums  which  ought  to  have 
been  paid  to  her  trustee.  In  1886  C.  and  her 
children  filed  a  bill  against  B.  and  the  trustee : — 
Held,  that  all  the  accounts  should  be  taken 
again  withoat  regard  to  the  award  or  to  the  ac- 
counts passed  subsequently  to  the  marriage  of 
Catherine.  M'Can  v.  O'Ftrrall,  8  CI.  &  F.  30 ; 
West,  693. 

4.  Passing. 

As  to  the  form  of  receiver*s  accounts  and 
leaving  in  chambers,  see  Rules  of  Supreme  Court, 
1883,  Ord.  L.  rr.  18—22. 

Accounts  not  Filed— Presumption.^  —  Where 
a  judgment  creditor  filed  a  bill  statmg  that  a 
receiver,  who  had  been  appointed  in  a  foreclosure 
suit  instituted  by  A.,  had  never  perfected  his  re- 
cognisance ;  nor  accounted  in  the  office,  although 
he  had  been  thirty  years  in  receipt  of  the  rents  ; 
that,  having  remitted  all  sums  received  to  A., 
and  having  furnished  accounts  to  him,  he  ought 
to  be  treated  as  his  private  agent,  that  A.  ought 
to  be  treated  as  mortgagee  in  possession ;  and 
prayed  also  an  account  of  all  sums  which  had 
come  to  the  hands  of  the  receiver  : — ^Held,  that 
the  lord  chief  baron's  certificate  to  that  e&ct, 
which  was  produced,  disproved  the  allegation 
that  the  receiver  had  not  perfected  his  recog- 
nisance, and  that  an  order  of  the  coui*t  would  be 
presumed,  directing  the  receiver  to  remit  the 
rents,  &c.,  to  A.  Held,  also,  that  the  receiver's 
never  having  filed  accounts  was  justifiable  by  the 
practice  of  the  court,  which  only  required  a  re- 
ceiver to  account  when  called  on  by  its  order; 
and  that  after  such  a  length  of  time,  and  under 
the  circumstances  of  the  case,  the  executrix  of 
the  receiver  should  not  be  called  on  to  account 
for  the  sums  received  by  him,  and  that  A.  ought 
not  to  be  treated  as  mortgagee  in  possession. 
Armitage  v.  Forbes^  Hayes,  222. 

Beparate  Accounts  of  Beal  and  Personal 
Estate.] — ^A  receiver  will  be  ordered  to  keep 
separate  accounts  of  the  real  and  personal 
estates  when  necessary.  Hill  v.  Hiobit^  18 
L.  T.  653. 

Mixed  Pund— Accounts  how  taken.]— There 
being  a  mixed  fund  in  the  hands  of  the  court 
by  its  receiver,  consisting  of  pure  personalty, 
rents  of  re^  estate,  and  money  produced  by  sale 
of  real  estate,  the  accounts  must  be  taken  upon 
the  footing  of  the  decree  in  Coote  v.  Miltown 
(Lord)  1  Jo.  &  Lat.  501.  Shore  v.  Sh^fre,  26  L.  J., 
Ch.  386  ;  5  W.  R.  250. 
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Payment  of  Balances  into  Court,  Am  to.] — See 
Supreme  Court  Funds  Rules,  1894,  r.  30. 

5.  Review. 

Account  Allowed  by  Guardian  of  lufknt.] — 
A  receiver  to  the  guardian  of  an  infant  who  nas 
his  account  allow^  him  by  the  guardian,  shall 
not  be  obliged  to  account  over  again  to  the  infant 
when  he  comes  of  age.  Clavy't  Que,  Pre.  Ch. 
635. 

On  Application  of  Infant  Coming  of  Age.]— 
Receiver's  accounts  which  had  been  passed, 
ordered  to  be  reviewed  on  application  of  the 
person,  late  a  minor,  who  had  attained  his  age. 
Wildidife  V.  JPKaiui,  2  Moll.  546. 

Settlement  by  Infant  Two  Bays  after  Coming 
of  Age,] — Where  a  receiver  settles  his  accounts, 
and  delivers  the  vouchers  to  the  infant,  only 
two  days  after  he  came  of  age,  it  shall  have  no 
weight,  though  the  infant  admitted  the  balance, 
and  received  it  without  objection.  Hiokg  v. 
HUhs,  3  Atk.  274. 

6.  Costs  op  Passing. 

Irregnlarity  in   Bringing  in  Aooonntc.]— A 

receiver  bringing  in  his  accounts  irregularly,  and 
the  actual  balance  in  his  hands  never  clearly 
appearing,  ordered  to  bring  them  in  before  a 
given  day  in  every  year,  with  an  aifidavit  show- 
ing the  actual  balance  in  his  hands  :  an  inquiry 
also  directed  as  to  former  balances,  and  that  he 
should  pay  the  costs  of  the  application.  Bertie 
V.  Abingdon  (^Lard)^  8  Beav.  63. 

Seceiyer  Accounting  after  Order  for  Attach- 
ment.]— ^A  receiver  who  accounts  under  an  order 
for  an  attachment  against  him,  must  pay  the 
coets  of  passing  his  accounts ;  and  will  only  be 
allowed  an  abated  rate  of  poundage,  at  the 
discretion  of  the  master.  Trapaud  v.  Comick, 
1  Hog.  245. 

Same  Solicitor  appearing  for  Beceiyer  and 
Party.] — When  a  receiver,  appointed  in  a  suit, 
passes  his  accounts  in  chambers,  and  the  same 
solicitor  appears  both  for  the  receiver  and  one 
of  the  parties  to  the  suit,  only  one  copy  of  the 
account  can  be  allowed  between  them  on  taxa- 
tion. Sharp  V.  Wright,  L.  R.  1  Eq.  634  ;  14 
L.  T.  246  ;  14  W.  R.  552. 

Coct  of  Scheme  of  Property  for  Bcceiyer*8 
Use.] — Held,  that  an  item  of  II.  6*.  8d.  for  draw- 
ing out  for  the  receiver  a  scheme  of  the  property 
and  the  holding  of  the  tenants  was  properly  dis- 
allowed, and  that  it  ought  not  to  have  been 
struck  out  from  the  bill  of  costs.  Such  an  item 
would  even  be  disallowed  to  a  receiver  who  is 
remunerate<l  bj'  a  percentage.  Catling  In  r<?, 
18  Beav.  511. 

And  see  ACCOUNTS  AND  Inquiries. 

XL   DISCHARGE  AND  REMOVAL. 
1.  Generally. 

A  receiver  will  not  be  discharged  merely  on 
the  application  of  the  party  at  whose  instance  he 
was  appointed.   Bainhrigge  v.  Blair,  3  Beav.  421. 

XuBtbe  Reasonable  Gaiue  for  Diichargc] — 
When  a  receiver  is  appointed,  and  has  given 
security,  he  must  show  a  reasonable  cause  to 


entitle  himself   to   be   discharged.     Smith   v. 
Vavghan,  Ridgw.  251. 

GommiBsion  in  Bankruptcy.] — ^A  commission 
of  bankruptcy  cannot  supersede  a  decree  for  a 
receiver,  which  is  discretionary  in  the  court,  and 
as  useful  a  power  as  any  that  belongs  to  it,  and 
it  is  provisional  only,  not  affecting  the  rights  of 
the  parties.    Skipp  v.  Ilarwood,  3  Atk.  564. 

Abatement  of  Suit— Death  of  Co-plaintiff  J — 

An  abatement  by  the  death  of  a  co-plaintiff  is 
not  cause  for  the  removal  of  a  receiver  who  was 
appointed  on  process  ;  but  it  would  be  otherwise 
if  the  cause  had  abated  by  the  death  of  the 
defendant,  against  whom  the  process  issued. 
Woods  V.  Creaghe,  1  Hog.  174. 

Seceiyer  Wrongfully  Appointed.]  —  A 

receiver  who  had  been  wrongfully  appointed  over 
property  belonging  to  a  pereon  not  a  party  to 
the  cause  discharge,  notwithstanding  the  abate- 
ment of  the  suit  by  the  death  of  the  sole  defen- 
dant.   Lavender  v.  Lavender^  Ir.  R.  9  Eq.  593. 

Annuitant— Payment  off.]— Receiver  of  rents 
of  estates  conveyed  to  secure  an  annuity,  dis- 
charged on  acceptance  of  the  price  of  tho 
annuity  with  interest,  deducting  the  part  pay- 
ments. Davis  V.  Marlborough  (^DtcJie)^  2  Swanst. 
108. 

The  order  for  a  receiver  obtained  by  the  plain 
tiff,  discharged  on  payment  of  the  sum  due  to 
him,  although  defendant's  prior  incumbrancers 
opposed  the  discharge.    Ib.^  168. 

Payment  off  of  Arrears.] — ^A  receiver  had 

been  appointed  upon  a  bill  by  an  annuitant  on 
the  estate.  All  arreai-s  having  been  paid  off, 
under  the  circumstauces,  the  order  appointing 
the  receiver  was  discharged.  Braham  v.  Strath- 
vwrCf  8  Jur.  567. 

Annuitant  entitled  to  sue  in  this  court  for 
arrears  of  his  annuity,  cannot  have  the  receiver 
continued  when  the  arrear  is  paid.  Sankey  v. 
O'Maley,  2  Moll.  491. 

One  Infant  Tenant  in  Common  coming  of  Age] 

— A  receiver  appointed  for  the  benefit  of  two 
infant  tenants  in  common,  not  discharged  on  one 
coming  of  age.  Smith  v.  Lyster,  4  Beav.  227  ; 
10  L.  J.,  Ch.  344. 

Purohacer  put  in  PoBsession.] — ^An  injunction 
to  put  a  purchaser  into  possession,  is  in  itself  a 
discharge  of  the  order  for  a  receiver,  as  to  the 
lands  mentioned  in  the  injunction.  Ponsonby  v. 
Pojufonbyy  I  Hog.  321. 

Seceiyer  of  Life  Estate— Death  of  Tenant  for 
Life.] — Where  a  receiver  has  been  appointed  over 
the  estate  of  a  tenant  for  life,  the  remainder- 
man has  a  right,  immediately  on  the  death  of  a 
tenant  for  life,  to  go  into  possession,  without 
making  any  application  to  the  court.  Stack,  In 
re,  13  Ir.  Ch.  R.  213.  BHtton  v.  McDonnell,  5 
Ir.  Eq.  R.  275. 

Judgment  Creditor— Life  EBtatc.]— Upon  the 
death  of  A.  C,  a  debtor,  over  whose  freehold 
estate  a  receiver  had  been  appointed  on  a  judg- 
ment creditor's  petition,  under  5  &  6  Will.  4, 
c.  55,  his  eldest  son,  J.  C,  alleging  that  by  virtue 
of  certain  articles  prior  to  the  judgment,  and 
subsequent  settlement  according  to  the  articles, 
his  father  was  only  tenant  for  life,  and  that  he 
was  entitled  as  tenant  in  tail,  applied  for  the 
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removal  of  the  receiver.  The  court  declined  to 
make  any  rule  upon  the  motion.  Afterwards  the 
judgment  creditor,  insisting  that  the  estate  liable 
to  the  judgments  was  not  iletermined  by  A.  G.'s 
death,  applied,  under  s.  32  of  the  act,  to  continue 
the  proceedings ;  that  motion  was  refused  with 
costs,  having  been  resisted  by  J.  C,  of  whose 
title  (before  stated)  prima  facie  evidence  was 
produced,  and  not  rebutted.  Kenny  v.  Clarice^ 
5  Jr.  Eq.  B.  280. 

Expiration  of  Lease— Discharge — ^Kotioe.^ — 
Motion  to  discharge  a  receiver,  the  lease  havmg 
expired,  must  be  on  notice.  JohruUm  v.  Hender- 
son, 8  Ir.  Eq.  R.  521. 

Deviie  Subject  to  Payment  of  Debts.]  —  A 
father,  who  died  in  1844,  devised  to  trustees  a 
moiety  of  his  real  estates  upon  trusts  for  his 
pon  for  life,  with  remainder  to  his  grandson  for 
life  and  his  sons  in  tail,  and  to  pay  all  his  debts 
and  sums  of  money  as  he  should  owe  at  the  time 
of  his  death,  whether  by  way  of  ruoityage,  bond, 
or  otherwise,  including  8,000Z.  chaiged  upon  the 
estates  ;  and  he  directed  that  the  rents  and 
profits  of  the  estates  should  be  received  by  the 
trustees  and  be  applied  in  liquidation  of  the 
debts  until  the  whole,  including  the  8,000Z., 
should  be  paid ;  that  no  person  to  whom  any 
estate  for  ufe  or  in  tail  was  limited  should  be 
entitled  to  the  rents  and  profits  until  the  estates 
were  totally  disencumbered  and  clear  of  debts ;  and 
that  the  trustees  should  invest  the  moneys  which 
might  come  to  their  hands  upon  good  security 
at  interest  until  the  same  should  be  applied  in 
payments  under  the  trusts.  A  receiver  had 
been  appointed.  The  whole  of  the  debts  had 
been  paid  excepting  the  8,000/.,  by  sales  of  parts 
of  the  estates  under  orders  of  the  court,  and 
there  was  an  accumulation  fund  in  court  suffi- 
cient to  pay  the  8,000/. : — Held,  that  the  receiver 
must  be  discharged,  and  the  tenant  for  life  be  let 
into  possession  of  the  estates.  TeicaH  v.  LawKon, 
43  L.  J.,  Ch.  673  ;  L,  R,  18  Eq.  490  ;  22  W.  R. 
822. 

AdminiBtration  AetionB.] — In  administration 
actions  a  receiver  may  be  discharged  on  his  pass- 
ing his  acco  mts,  and  may  be  paid  his  remunera- 
tion and  costs  without  waiting  to  see  whether 
the  estate  is  sufficient  to  pay  all  costs.  Batten 
V.  Wedgwood  Coal  and  Iron  Co.,  54  L.  J.,  Ch. 
686 ;  28  Ch.  D.  317 ;  52  L.  T.  212 ;  33  W.  R.  203. 

Surcharge  of  AcooimtB  Kotwithatanding.]— 

Notwithstanding  the  discharge  of  a  receiver  the 
coui-t  has  jurisdiction  to  surcharge.  Edwards, 
In  re,  31  L.  R.  Ir.  242. 

Change  of  Seceiyer — Bankruptcy  of  Xoxt- 
gagor.l — A  receiver  and  manager  had  been  ap- 
pointed on  an  ex  parte  application  by  the  plain- 
tiff in  a  foreclosure  action  under  a  mortgage  of 
brewery  premises.  The  mortgagor,  the  defen- 
dant, afterwards  became  bankrupt  on  his  own 
petition.  The  official  receiver  opposed  a  motion 
by  the  plaintiff  for  the  continuance  of  the 
original  receiver  and  manager,  contending  that 
he  ought  to  be  substituted : — Held,  that  an  order 
must  be  made  confirming  the  previous  appoint- 
ment, and  continuing  the  person  then  appointed 
as  receiver  of  the  rents  and  profits  of  the 
premises  comprised  in  the  mortgage,  and  as 
manager  of  the  business,  he  to  be  at  liberty  to 
use  any  of  the  vats,  fixed  motive  machinery,  and 
other  property  comprised  in  the  mortgage,  but 
nothing  ebe.    Deacon  v.  Arden,  50  L.  T.  684. 


Subititution  of  Liquidator  on  Winding-up  of 
Company.] — See  Company — Debentures. 

2.  Peagtige. 

See  Seton  on  Decrees,  5th  ed.,  685 — 687. 

Petition  by  Beceiyer  —  Irregularity.]  —  A 
receiver  ought  not  to  present  a  petition  to  be 
discharged,  to  come  on  with  the  cause  on  further 
directions,  as  the  court  would  make  the  order 
on  further  directions  without  any  snch  petition. 
Stllwell  V.  Mellersh,  20  L.  J.,  Ch.  356. 

DismiBBal — Additional  BirectionB.] — On 


motion  by  petition  in  court  below  for  the  dis- 
charge of  a  receiver,  the  court  refused  the 
motion,  and  dismissed  the  petition  with  costs, 
but  injfi*afted  on  the  order  of  dismissid  certain 
directions,  asked  for  by  the  defendants,  and 
supported  by  their  affidavits,  in  opposition  to 
the  motion  : — Held,  by  the  lords  of  the  judicial 
committee,  that  such  addition  to  the  order  was 
contrary  to  the  practice  of  the  court,  and  ought 
not  to  have  been  made  ;  and  that,  upon  the  facts 
disclosed,  an  order  for  the  dismissal  of  the 
receiver  ought  to  have  been  made  pursuant  to 
the  prayer  of  the  petition.  Palmer  v.  Barrett^ 
1  Moore,  P.  C.  415.* 

3.  Costs. 

Beceiyer  Allowed.] — Receiver  allowed  costs 
of  his  application  to  be  discharged.  Ricluird' 
son  V.  Ward,  6  Madd.  266. 

Beceiyer  Appearing  tTnnecesBarily.] — Upon  a 
petition  to  discharge  a  receiver  and  pay  over  the 
money  in  court,  the  receiver,  though  served, 
ought  not  to  appear,  and  his  costs  were  not 
allowed.    Herman  v.  Dunbar,  23  Beav.  312. 

Beceiyer  behind  Back  of  Prior  Creditor — Bill 
instead  of  Motion.] — Puisne  incumbrancer  ob- 
taining an  order  for  a  receiver  behind  the  back 
of  a  prior  creditor,  the  latter  may  come  by 
motion  to  put  out  the  receiver,  or  to  have  the 
rents  applied  to  its  prior  incumbrance ;  therefore 
such  prior  creditor  filing  a  bill,  and  making  Uie 
puisne  creditor  a  defendant,  and  praying  to  put 
him  out  of  possession,  the  bill  was  dismissed  with 
costs,  as  against  him,  reserving  the  question  how 
far  the  plaintiff  should  have  these  costs  over 
against  the  other  defendants,  or  the  fund.  M&r- 
{jan  V.  Smith,  1  Moll.  041. 

Expiration  of  Estate — Application  to  remoya 
Beceiyer.] — Where  the  estate  expires  over  which 
a  receiver  has  been  appointed,  the  reversioner  or 
remainderman  may  enter,  notwithstanding  the 
continuance  of  the  receiver,  and  is  not  to  be 
considered  as  committing  any  contempt  by  so 
doing.  If,  under  such  circumstances,  an  applica- 
tion be  made  to  remove  a  receiver,  or  for  leave 
to  enter  into  possession,  the  cost  must  fall  on  the 
applicant ;  and,  on  the  other  hand,  if  any  attempt 
be  made  to  attsich  the  reversioner  or  remainder- 
man for  interfering  with  the  possession  of  the 
receiver,  the  costs  which  he  may  thereby  be  put 
to  will  be  awarded  to  him.  Britton  v.  3IDo7inell, 
6  Ir.  Eq.  R.  275. 

Costs  of  Bemoyal.] — A  receiver  who  had  passed 
his  final  account,  and  paid  in  the  balance  found 
against  him,  and  who  had  been  acting  for  thirty 
years,  discharged  without  paying  the  costs  of  his 
removal,  or  of  the  appointment  of  a  new  receiver. 
Ooo!  v.  AtNamara,  11  Ir.  Eq.  R.  356. 
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BaeaiTer  Appointed  by  Xiatake.]— Costs 

of  removal  not  paid  by  a  receiver  appointed  under 
a  mistake.    Hunter  v.  J^rlitg,  8  Ir.  £q.  &.  102. 

XII.  REMEDIES  AGAINST. 

1.  Generally. 

See  R.  S.  C,  1883,  Ord.  L.,  r.  21. 

Money  due  from,  ia  a  Debt  of  Record.] — Money 
not  accoanted  for  and  due  from  a  receiver  under 
the  court  is,  by  his  recognisance,  made  a  debt  of 
record,  although  the  balance  due  has  not  been 
ascertained.  Seagram  v.  Titek^  50  L.  J.,  Gh.  572  ; 
18  Ch.  D.  296  ;  44  L.  T.  800 ;  29  W.  R.  784. 

Statute  of  Idmitationa  no  Defence.] — The 


receiver  is  a  trustee  of  such  money  for  the  per- 
sons entitled  thereto,  and  cannot,  as  against 
them,  avail  himself  of  the  statute  of  limitations 
although  his  final  accounts  have  been  passed  and 
the  recognisances  vacated.    Id. 

Committal.] — ^Receiver,  not  paying  in  a  balance 
under  an  order,  may  be  proceeded  against  per- 
sonally by  commitment.  A  previous  order,  in 
the  alternative,  that  by  a  certain  day  he  shall 
pay  or  stand  committed,  is  necessary,  though  he 
was  under  an  order  for  payment  by  a  certain  day 
upon  his  appearance  by  counsel,  praying  time. 
JJarnet  v.  Cracroft,  14  Ves.  143  ;  9  R.  R.  254. 

Where  a  receiver  makes  default  in  payment 
of  a  balance  due  from  him  payment  may  be  en- 
forced by  committal.  Belly  In  re,  Foster  v.  Bell^ 
L.  R.  9  Eq.  172 ;  21  L.  T.  781  ;  18  W.  R.  369. 

Filing  Aeconnt  in   Office.] — Filing  an 

account  in  the  office  is  not  cause  against  a  con- 
ditional order  for  an  attachment  against  a  re- 
ceiver for  not  accounting.  Fetnam  v.  Kirhy^  4 
Ir.  Eq.  R.  320. 

Fonr-Day  Order.] — Upon  the  master's  certifi- 
cate that  a  receiver  is  in  default,  the  four-day 
order  upon  him  is  of  course,  and  therefore  a 
motion  to  discharge  such  order  on  the  ground  of 
error  or  irregularity  in  the  certificate,  but  not 
directly  impeaching  the  certificate  itself,  will  be 
refused.    Scott  v.  Platel,  2  Ph.  229. 

A  four-day  order  is  the  proper  remedy  against 
a  receiver.  Whitehead  v.  LyneSj  84  Beav.  161  ; 
34  L.  J.,  Ch.  201  ;  11  Jur.  (N.S.)  74  ;  13  W.  R.  306. 

Fi.  fa.  Wrongly  lasned  against  Receiver — 
Damagea.] — Where  a  fieri  facias  had  been 
wrongly  issued  against  a  receiver,  the  court 
directed  an  action  to  be  tried  to  assess  the 
damages  sustained  by  the  receiver.    Jb» 

Bankmptcy  Kotice — ^Decree  on.] — A  bank- 
ruptcy notice  in  respect  of  a  partnership  debt 
cannot  be  served  on  a  receiver  and  manager 
appointed  in  an  action  for  dissolution  of  the 
partnership.  Flowers^  In  re^  Ware,  Ex  parte, 
Wb  L.  J.,  Q.  B.  679  ;  [1897]  1  Q.  B.  14  ;  75  L.  T. 
306  ;  45  W.  R.  118. 

Serrice  of  Writ  of  Execution  of  Decretal 
Order.] — A  receiver  need  not  be  served  with  a 
writ  01  execution  of  a  decretal  order,  but  only 
with  a  copy  ;  and  if  he  disobeys,  shall  be  com- 
mitted.   Macarty  v.  GihsoUy  Mo&  40. 

Bight  of  Way— Obatmetion— Leave  to  Abate.] 
— It  is  not  the  course  of  the  court  to  refuse 
liberty  to  try  a  right  claimed  against  its  re- 
ceiver, unless  it  ia  perfectly  clear  that  there  is 


no  foundation  for  the  claim.  Lajia  v.  Captey, 
[1891]  3  Ch.  411 ;  65  L.  T.  375  ;  40  W.  R.  87. 

Equitable  Execution— Mode  of  Bedreaa  against 
Seceiyer.] — If  a  i-eceiver  appointed  by  way  of 
equitable  execution  exceeds  his  powers,  the  per- 
son prejudiced  should  apply  in  the  action,  not 
commence  a  fresh  action.  Searle  v.  Choat,  53 
L.  J.,  Ch.  506  ;  25  Ch.  D.  723  ;  50  L.  T.  470  ;  82 
W.  R.  397. 

And  see  Execution. 

Costa  —  Xisconduct.]  —  A  receiver  may  be 
ordered    personally  to  pay  costs  incurred  by 
reason  of  his  misconduct  or  neglect.    Suffield 
and  Watts,  In  re.  Brown,  Ex  parte,  29  Q.  B.  D 
693  ;  58  L.  T.  911  ;  36  W.  R.  303. 

2.  Payment  into  Court. 

Without  Paasing  through  Seceiyer's  Hands.] 

— Payment  of  money  into  court,  without  passing 
through  receiver's  hands.  Weale  v.  Ireland,  5 
Jur.  405. 

Saying   Poundage.] — A  receiver    being 

appointed  to  get  in  the  outstanding  estate  of  a 
testator,  the  court  gave  leave  to  a  party  who  was 
willing  to  pay  a  sum  due  to  the  estate  into  court 
to  do  so,  in  order  to  save  the  poundage,  which 
would  have  been  incurred  if  it  had  passed 
through  the  hands  of  the  receiver.  Haiyh  v. 
Gratton,  1  Beav.  201  ;  8  L.  J.,  Ch.  249. 

Purchase  Money  of  Timber.] — The  purchase 
money  of  timber  belonging  tb  a  lunatic's  estate 
permitted  to  be  paid  to  the  receiver,  in  order  to 
be  paid  by  him  into  court.  Starkie,  In  re,  1 
Russ.  476. 

Without  Reference  to  Poenble  Bight  of  Set- 
off.]— If  attorney  (being  concerned  as  well  for 
mortgagor  as  mortgagee)  has  been  appointed 
leseiver  of  rents  and  profits  of  mortgaged 
estates,  and  on  order  made  for  delivery  of  posses- 
sion there  is  found  to  be  a  balance  remaining  in 
his  hands,  beyond  what  is  sufficient  to  satisfy 
the  mortgagee,  he  will  be  ordered  to  pay  such 
balance  into  court,  notwithstanding  the  general 
report  has  not  yet  been  made,  on  which  there 
may  possibly  be  found  due  to  him  a  greater  sum 
of  money  than  the  balance  in  his  hands.  Lewis 
V.  Morgan,  6  Price,  42 ;  4  R.  R.  860. 

3.  Otheb  Matters. 

Bzamination  pro  interesie  buo  againet 
Beceiver.] — Court  will  order  person  to  be  ex- 
amined pro  interesse  suo,  as  well  against  receiver 
as  sequestrator.     Gomme  v.  West,  Dick.  472. 

Continuation  of  Beceiver.] — ^A  decree  that  a 
receiver  previously  appointed  by  the  court  should 
be  continued  : — Held,  correct  under  the  circum- 
stances.   Bagoit  V.  Bagat,  10  L.  J.,  Ch.  116. 

Costa  against  Beceiver  at  Suit  of  Executor.] 

— A  plaintiff  having  obtained  orders  for  costs 
against  the  receiver  in  the  cause,  died  before  the 
costs  were  taxed  or  furnished ;  the  suit  was 
revived  by  a  creditor  against  the  executor  of 
the  plaintiff : — Held,  inasmuch  as  the  receiver 
was  an  officer  of  the  court,  the  executor  was 
entitled  to  recover  costs  against  him.  Betagh  v. 
Concanon,  Hngkes  v.  Concanon,  LL  &  Q.  t. 
Plunk.  355. 

El.  M. 
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RECEIVER  OF   STOLEN 
PROPERTY. 

See  CRIMINAL  LAW. 


RECITALS. 

Xitatas  by  Implication  from.] — Sc^  Will. 
KoUoe  by.] — *Sef  Notice. 

In  Deeds,  ftc] — See  Deed  akd  Bond — Ven- 
dor AND  PUBGHABEB. 


BECOGNISANCE. 

See  CEIMINAL    LAW— JUSTICE   OF    THE 

PEACE. 


RE-CONVERSION. 

See  CONVERSION  AND  RE-CONVERSION. 


RE-OONVETANOE. 

See  MORTGAGE. 


RECORDER. 

See  CORPORATION. 


RECOVERIES. 

See  FINES  AND  RECOVERIES. 


RECOVERY   OP   LAND. 

See  EJECTMENT. 


RECTIFICATION. 

Of  Share  Begi8ter.]—iS?«  Company. 

Of  Deedf.] — See  Deed  and  Bond — Settle- 
ment. 


RECTOR. 

See  ECCLESIASTICAL  LAW. 


REDEMPTION. 

Of  Animity.]— iSt'c  Annuity. 
Of  LaadTaz.]— iS&£  Revenue. 
Of  Xortgage.]— iS^^  Mortgaqe. 


REDUCTION  INTO  POSSES- 
SION. 

Of  Wife's  ChoMB  in  AoUon.]— 5^5  Husband 
and  Wipe. 


REFERENCE. 

See  ARBITRATION. 


REFORMATORIES. 

See  SCHOOL. 


REFRE  SJbLJiiRS. 

See  COSTS. 


REFRESHMENT  HOUSES. 

See  INTOXICATING  LIQUORS. 


REGISTRAR. 

See  BANKRUPTCY— COMPANY— PRACTICE 
(DISTRICT  REGISTRY). 


REGISTRATION. 

1.  Register  of  Births,  Deaths,  and 
Marriages. 

Appointment  of  Begiitrar.]- The  acting  in  the 
office  is  primA  facie  evidence  of  the  appointment 
as  registrar  of  births  and  deaths,  under  6  &  T 
WiU.  4,  c.  86.  Beg.  v.  Price,  3  P.  &  D.  421  :  11 
A.  &  E.  727  ;  9  L.  J.,  M.  C.  49  ;  4  Jur.  291. 

The  appointment  of  a  person  who  is  registrar 
of  births,  deaths,  and  marriages,  as  overseer  of 
the  poor,  is  not  void,  and  in  order  to  render  it  so, 
the  overseer  must  appeal  to  the  sessions  under 
43  Eliz.  c.  2,  s.  6.  Reg,  v.  Clieeter  JJ.,  4  Jur. 
484. 

In  every  case  of  vacancy  of  the  office  of  super- 
intendent registrar  of  births,  deaths,  and  mar- 
riages in  any  union,  the  power  of  filling  up  the 
vacancy  is,  by  6  &  7  Will.  4,  c.  86,  given  to  the 
guardians ;  and  the  clerk  to  the  guardians  has 
no  right  to  claim  the  appointment  except  in  the 
case  of  the  first  appointment  after  the  act  first 
came  into  operation.  Reg.  v.  Acaito7i^  2  B.  &  S 
795  ;  31  L.  J.,  Q.  B.  227 ;  8  Jur.  (n.s.)  841  ;  6 
L.  T.  585;  lOW.  R.  691. 

Duties  of.]— The  superintendent  registrar  has 
no  power  to  grant  his  certificate  pursuant  to 
6  &  7  Will.  4,  c.  86,  s.  7,  in  cases  where  it  is  pro- 
posed that  the  marriage  shall  take  place  out  of 
his  district,  and  without  licence.  Brady,  Ex 
parte,  8  D.  P.  C.  332  ;  4  Jur.  269. 

The  court  will  not  direct  a  registrar  of  births 
and  deaths  to  erase  the  registry  of  the  birth  of  a 
child,  though  facts  are  deposed  to  show  that  the 
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child  was  supposititious,  and  the  entry  a  fraud, 
and  though  the  application  is  made  by  a  party 
having  a  pecuniary  interest  in  defeating  the 
fraud.  Stanford,  Hx  paHe,  1  G.  &  D.  428  ;  9  D. 
P.  C.  927 ;  1  Q.  B.  886. 

Payment  of  FeeB.] — The  guardians  of  the  poor 
of  a  parish  in  which  a  workhouse  (not  belonging 
to  Buch  parish)  is  locally  situated,  are  liable  to 
pay  the  fees  for  the  registration  of  births  and 
deaths  therein,  and  may  charge  such  fees  to  the 
parish  to  which  such  workhouse  and  its  inmates 
belong  ;  and  if  such  parish  refuse  to  repay,  the 
parish  paying  is  entitled  to  a  peremptory 
mandamus  to  compel  repayment.  Reg.  v.  St. 
Lukes,  Shnredltch,  4  W.  R.  230. 

BTidence  of  BirthB,  fto.] — ^SV^  Evi  pence. 

XarriagOB.] — See  Husband  and  Wipe. 

2.  Other  Cases. 

Of  Title  SaedB  to  Land.] — See  Deed  and 
Bond. 

Of  BillB  of  Sale.]— i&r  Bills  op  Sale. 

Of  Copjrriglit.]— iS?<?  Copyright. 

Of  Patents. ]—5^<?  Patent. 

Of  Trade  MarkB.] — See  Trade  Map^k. 

Of  Yottn.']—See  Election  Law. 

Of  Shipf ,  and  of  Agreemente  for  Sale  of  Ships.] 
-^See  Shipping. 

Of  Stocks  and  Skares.]— iS*^  Company. 

Of  Judgments.] — See  Judgment. 

Of  Land.]— i&fi  Land  Registry. 

Vacating  Begistration  of  Lis  Pendens.] — See 
Lis  Pendens. 


RE-HEARING. 

Generally.]— iSftf  Practice  (Re-hearing). 

For  Coats.]— jSpc  Costs. 

Bankruptcy  Petition.] — See  Bankruptcy. 


REJOINDER. 

See  PRACTICE. 


RELATOR. 

See  CROWN  (LAW  OFFICERS). 


RELEASE. 

See  DEED  AND  BOND. 
VOL.  XII. 


RELIGION. 

1.  Roman  Catholics, 
a.  In  General. 

i.  Disabilities,  98. 
ii.  Conformity,  102. 
h.  Monks,  108. 
0,  Nuns,  103. 

2.  Dissenters,  104. 

3.  Quakers,  106. 

4.  Jews,  107. 

5.  Gifts  for  Superstiti  flits  Uses,  and  Charit- 
able  Gifts. — See    Charity. 

See  also  Ecclesiastical  Law. 

1.  Roman  Catholics. 

a.  In  General. 

i.  Disabilities. 

Curtesy.] — A  papist  may  be  tenant  by  the 
curtesy.  WithHngton  v.  Banks,  SeL  Ch.  Ca.  30. 
And  see  P.  Wms.  49,  n. 

Power.] — A  papist  having  a  power  of  revoca- 
tion under  a  settlement  made  prior  to  the  Irish 
Popery  Acts  executes  that  power  after  the  acts 
passed  : — Held,  that  the  revocation  was  good. 
French  v.  Caddell,  3  Bro.  P.  C.  266. 

Will.]  —  Papists    are    not    prohibited    from 
devising  lands  to  protestant  trustee  to  be  sold 
bona  tide  for  payment  of  debts,  &c.     Casack  v 
nabeH,  o  Bro.  P.  C.  465. 

Discovery.] — On  an  issue  directed  to  try  the 
validity  of  a  will  it  was  a  sufficient  finding  that 
the  testator  was  a  papist,  such  having  been  at 
the  time  incapacitate(l  from  devising.  Farrell 
V.  Crosbie,  Wall.  Lyn.  162. 

Devisee  from  a  papist  by  reason  of  the  penal 
law,  which  would  attach  upon  him  from  the 
incapacity  in  the  devisor  to  devise,  is  not  com- 
])eUed  to  discover  whether  devisor  was  a  papist. 
Smith  V.  Read,  1  Atk.  526. 

Plea  to  bill,  to  discover  whether  A.  was  not  a 
papist  upon  conveying  to  defeudant,  allowed. 
Harrison  v.  Snuthcote,  1  Atk.  528. 

Bill  to  set  aside,  for  fraud,  a  decree  which  had 
been  made  in  favour  of  a  protestant  discoverer, 
dismissed,  and  dismissal  affirmed  ou  appeal. 
Mulcahy  v.  Kennedy,  1  llidgw.  P.  C.  331. 

Lease.] — A  lease  granted  to  a  papist  at  the 
full  improved  yearly  value,  b'.it  to  commence  at 
the  next  succeeding  quarter-day,  is  not  such  a 
future  or  reversionary  lease  as  papists  are  pro- 
hibited from  taking.  Power  v.  Windis,  5  Bro. 
P.  C.  472. 

By  Irish  act  of  parliament  for  preventing  the 
growth  of  popery,  papists  arc  disabled  from 
holding  leases  of  lands  for  any  term  exceeding 
thirty-one  years,  and  under  a  rent  of  not  less 
than  two-thirds  of  the  improvqd  yearly  value  at 
the  time  of  making  the  lease.  The  court  of 
chancery  may  upon  evidence  determine  the 
question  of  value  without  sending  it  to  a  jury, 
and  may  also  give  full  relief  to  a  protestant 
discoverer  under  those  acts  without  putting  him 
to  his  remedy  at  law.  Cnsack  v.  Bulhlcy,  5  Bro. 
P.  C.  369. 

Lands  leased  to  a  papist  at  less  than  two-thirds 
of  improved  value,  or  for  any  term  above  thirty- 
one  years,  are  forfeited  to  the  discoverer,  being 
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a  protestant.     Blake  ▼.  Slake,  6  Bro.  P.  C. 
384. 

Where  bill  us  filed  by  protestant  discoverer  to 
have  the  benefit  of  a  lease  granted  to  a  papist, 
on  the  ground  of  the  rent  reserved  being  of  less 
than  two-thirds  of  yearly  value,  the  fact  ought 
to  be  tried  by  jury,  upon  trial  of  proper  issue. 
JCealey  v.  Bawes,  5  Bro.  P.  C.  460. 

Tnut.] — Devise  of  land  to  trustees,  in  trust,  if 
the  elder  son  of  A.  turn  protestant,  then  to  such 
eldest  «on  : — Held,  a  good  devise  to  a  papist,  but 
not  to  a  protestant.  Carteret  v.  Carteret,  2 
P.  Wms.  132. 

Creditor.] — ^Whether  a  creditor  who  is  a  papist 
is  entitled  to  be  paid  his  debts  out  of  money 
arising  by  sale  of  the  real  estate,  under  the  ap- 
pointment in  the  will,  quaere.  Foone  v.  Pinkard, 
Amb.  320.     Fotyne  v.  BlouiU,  id.  767. 

Bond.] — If  A.  by  a  bond  binds  himself,  his 
heirs,  executors,  &c.,  to  a  papist,  who  obtains 
judgment  and  makes  out  an  elegit,  such  papist 
cannot  maintain  an  ejectment,  yet  the  bond 
binds  the  representative  or  obligor.  Sarreehy  v. 
Hollim,  9  Mod.  223. 

Confessing  Judgment.] — Papist  tenant  in  tail, 
in  the  year  1766,  confessed  judgments  to  a 
trustee,  in  trust,  for  the  use  of  a  settlement 
made  on  the  marriage  of  his  nephew,  and  after- 
wards, in  1770,  suffered  a  recovery  : — Held,  that 
the  judgments  were  not  a  fraud  on  the  then 
existing  disabling  statutes ;  that  the  recovery 
(not  having  any  operation  to  defeat  the  pro- 
visions of  those  statutes)  was  valid  ;  and  that  the 
issue  of  the  marriage  claiming  under  the  settle- 
ment had  a  right  to  raise  the  amount  of  the 
judgments  out  of  the  lands  in  the  hands  of  a 
purchaser  with  notice.  O'FalUm  v.  Billon,  2 
Sch.  &  Lef.  13. 


is  given  in  trust  for  the  papist.  Lmcthe*  v. 
Fletcher,  3  P.  Wms.  46  n. 

By  11  &  12  WiU.  3,c.  4,  a  papist  under  eighteen 
is  disabled  from  taking  only  till  conformity ;  but, 
if  more  than  six  months  above  eighteen,  he  is 
disabled  for  ever.  Vane  v.  Fletcher,  1  P.  Wms. 
353. 

The  protestant  next  of  kin  are  only  entitled 
to  the  profits  in  case  of  descents,  for  in  case  of 
a  purchase  or  grant  by  a  papist  they  are  void  by 
statute  11  &  12  Will.  3.  Micliavx  v.  Grore,  2 
Atk.  210. 

A  conviction  of  recusancy  cannot  be  given  in 
evidence  against  a  third  person,  under  11  &  12 
Will.  &  M.,  c.  4  (an  act  against  papists),  but  the 
facts  must  be  proved.  Hanbury  v.  Batenian 
2  Atk.  65. 

8  Anne.j — T.,  papist,  seised  in  fee  of  lands  pur- 
chased before  the  statute  2  Anne,  c.  6,  by  articles 
on  the  marriage  of  his  son  in  1708,  covenanted 
to  settle  not  only  those  lands,  but  others  acquired 
since  the  statute,  in  strict  settlement : — Held, 
that  these  articles  had  no  operation  ;  neither  on 
the  lands  purchased  before  the  statute,  because 
such  a  disposition  was  made  void  by  that  statute ; 
nor  on  the  lands  purchased  afterwards,  because, 
by  the  statute,  T.  was  disqualified  from  holding 
an  estate  sufficient  to  support  the  covenants. 
Moore  v.  Butler,  2  Sch.  &  Lef.  249. 

Articles  executed  in  1714,  and  a  settlement 
in  pursuance  thereof,  in  1720,  made  between  T. 
and  J.,  his  eldest  son  (both  being  papists), 
settling  lands  acquired  since  1708,  and  resettling 
the  former  lands  on  J.  for  life,  remainder  to  his 
then  first  and  other  sons  for  life,  remainder  to 
their  issue  in  strict  settlement :  —  Held,  also 
inoperative,  except  as  to  making  a  provision  for 
younger  children,  and  not  sufficient  to  put  the 
son  of  J.  to  an  election.  Held,  therefoi'e,  that, 
under  a  Protestant  Discovery  Act,  decree  obtained 
1751  in  trust  for,  and  assigned  to,  J.  the 


11  ft  12  Will  8.]— Whore  trusts  are  made  to 
papists  they  are  void,  and  the  legal  estate  will  be 
void  likewise,  by  11  k  12  Will.  3.  Ardlington  v. 
Caiin,  3  Atk.  155. 

A  papist  by  marriage  articles,  previous  to  the 
disabling  statute,  11  &  12  Will.  3,  covenants  to 
lay  out  12,000Z.  on  the  purchase  of  land.  The 
money  is  never  laid  out,  and  therefore  shall  still 
be  considered  as  money,  and  go  to  the  pereonal 
representative  instead  of  even  a  protestant  heir. 
BoiL'e.s  V.  Shrcimhury,  6  Bro.  P.  C.  148. 

A  papist,  being  tenant  in  tail,  suffered  a  common 
recovery,  and  declared  the  uses  to  himself  and 
his  heirs ;  this  is  not  a  purchase  within  the 
statute  11  &  12  Will.  3,  c.  4.  Bertoentwatcr 
QLord),  Appeal  of,  9  Mod.  172. 

By  11  &  12  Will  3,  c.  4,  s.  4,  a  papist  was  not 
only  disabled  from  purchasing  lands  himself,  but 
also  from  taking  eitner  by  devise  or  settlement ; 
but  that  statute  is  now  repealed,  in  these 
respects,  by  18  Geo.  3,  c.  CO.  PapUts  (joase  of), 
2  P.  Wms.  3. 

A  papist  cannot  take  a  freehold  or  leasehold 
estate  by  will,  because  taking  by  will  is  taking 
by  purchase,  and  by  the  express  words  of  the 
iitatute  11  &  12  Will.  3,  c.  4,  a  papist  is  disabled 
to  take  by  purchase  ;  also  terms  for  years  are 
expressly  mentioned  in  the  statute.  (^Bavers  v. 
Bewtus,  3  P.  Wms.  46.)  For  this  reason  it  has 
been  held  that  a  papist  cannot  extend  land  on  a 
judgment,  for  that  would  give  him  an  interest  in 
the  land,  and  it  is  the  same  where  the  judgment 


m 

younger  (the  son  of  J.,  the  settlor),  J  the  younger 
was  not  a  trustee  for  the  persons  claiming  under 
that  settlement,  but  that  the  effect  of  that  decree 
was  to  subject  the  premises  comprised  therein  to 
the  mortgage  of  J.  the  younger.    lb, 

A  papist  seised  in  fee,  previously  to  her  mar- 
riage with  plaintiff,  a  papist,  in  consideration 
thereof  and  of  his  covenanting  to  make  up  her 
dower  800Z.  per  annum  and  provide  for  younger 
children,  covenanted  for  her  and  her  heirs  to  pay 
8,000Z.  as  her  marriage  portion,  to  be  applied  in 
procuring  assignments  of  charj^es  on  his  estate, 
in  trust  for  the  heir  male  of  the  marriage ;  but, 
if  no  issue  male,  then  for  the  daughters ;  if  no 
issue,  for  plaintiff ;  4,000^.  was  paid  ;  the  mar- 
riage took  effect,  and  the  wife  died  without 
issue  ;  whereupon  her  lands  came  to  her  sisters, 
as  her  heirs-at-law,  against  whom  plaintiff  filed 
his  bill  for  the  residue  of  the  8,000Z.  Lifford,  C, 
held  he  was  entitled  to  recover  in  respect  of 
the  lands  come  to  the  heire,  for  they  are  real 
assets,  and  there  is  nothing  in  the  popery  laws 
(2  Anne,  c.  6,  and  8  Anne,  c.  3)  which  prevents  a 
papist  from  binding  his  heirs  to  a  papist  for  a 
fair  debt  or  a  fair  and  valuable  consideration, 
or  at  all  alters  the  law  with  respect  to  lands 
descending  being  real  assets  in  the  hands  of  the 
heir.    Aylmcr  v.  Bdlt'w,  Vem.  &  Scriv.  15. 

P*y  an  act  of  parliament  made  in  Ireland, 
2  Anne,  to  prevent  the  growth  of  popery,  no 
pereon  professing  that  religion  can  be  the 
guardian  of  the  infant ;  but  such  guardianship, 
where  the  person  entitled   to    it  is  a   papist. 


101 


EELIGION. 


lOS 


shall  be  disposed  of  bj  the  coort  of  chancery 
in  that  kingdom  to  some  near  relation  of  the 
in&mt,  being  a  protestant,  and  one  to  whom 
the  infant's  estate  cannot  descend  ;  but,  if  there 
shall  be  no  such  protestant  leUtionf  then  to  some 
other  proper  person  who  will  use  his  utmost  care 
to  educate  the  infant  in  the  protestant  religion 
until  the  age  of  twenty-one.  Preston  v.  Ferrard 
CZord),  4  Bro.  P.  C.  298. 

17  ft  18  Geo.  8,  e.  49.] — ^A  decree  obtained  by 
a  protestant  discoverer  under  the  popery  laws 
was  capable  of  being  a  trust  for  the  papist  who 
had  been  antecedently  seised,  and  the  only  effect 
was  to  make  the  former  estate  again  discoverable. 
Such  a  decree,  under  the  circumstances  of  this 
case,  was  held  to  be  a  trust,  and  a  judgment 
confessed  by  the  papist  attached  upon  the  lands 
by  the  force  of  the  statute  17  &  18  Geo,  3,  c.  49. 
Inquiry  directed  whether  the  papist  against 
whom  the  decree  was  obtained  had  an  estate 
in  fee,  without  sending  the  question'  to  law.  A 
moiety  only  can  be  sold  for  payment  of  a  judg- 
ment debt.  O' Gorman  v.  Comyn^  2  Sch.  &  Lef. 
J37. 

A  papist,  by  articles  on  his  marriage,  in  1764, 
agi*eed  "to  convey  to  trustees  in  strict  settle- 
ment, in  case  he  should  at  any  time  thereafter 
during  his  life  be  qualified  by  law  so  to  do.'' 
In  1778  he  became  qualified,  by  the  statute  of 
17  &  18  Geo.  3,  to  carry  these  articles  into 
execution :  —  Held,  that  the  lands  were  not 
specifically  bound  by  these  articles  until  1778  ; 
and  therefore  judgments  subsequent  to  1764, 
but  before  1778,  were  prior  liens ;  for  to  hold 
that  the  articles  of  1764  bound  the  lands  speci- 
fically would  defeat  the  intent  of  the  parties, 
by  giving  a  title  to  protestant  discoverer  : — Held, 
also,  that  judgment  creditors  were  not  bound  by 
the  articles  of  1864,  but  that  they  were  bound 
from  the  passing  of  the  statute  17  &  18  Geo.  8, 
jC  49.    Kenarvedy  v.  Daly,  1  Sch.  &  Lef.  355. 

Selisf  Act,  1829.]— A  Roman  Catholic  entitled 
to  real  estate  did  not  take  the  oath  necessary 
nnder  the  statute  to  qualify  him  to  hold  it,  and 
was  not  in  enjoyment  of  the  lands,  nor  were 
proceedings  taken  to  enforce  his  title  until  after 
the  passing  of  the  Boman  Catholic  Relief  Act 
(10  Geo.  4,  c  7)  :— Held,  that  s.  23  of  that  act 
removed  his  former  disability.  O'Connell  v. 
O'Callaghan,  7  Ir.  Eq.  R.  596. 

The  prohibition  of  monastic  bodies  in  the 
Boman  Catholic  Belief  Act,  1829  (10  Geo.  4,  c.  7) 
/ipplies  to  such  bodies  as  settled  in  the  realm 
^f  tcr  the  passing  of  the  act  as  well  as  to  those 
who  were  then  residing  in  it : — Held,  therefore, 
that  a  trust  for  the  benefit  of  a  church  belong- 
ing to  the  Society  of  St.  Vincent  de  Paul,  who 
came  to  Ireland  in  1838,  having  left  it  in  1690, 
and  who  are  bound  by  religious  or  monastic 
vows,  is  void.     Linton  v.  Keegati,  9  L.  R.   Ir. 

^31. 

The  10  Geo.  4,  c.  7,  removed  only  such  disabili- 
ties and  restrictions  as  were  imposed  on  Boman 
Catholics  by  the  general  law  of  the  land,  and 
therefore  did  not  operate  to  remove  a  prohibi- 
tion against  the  alienation  of  an  estate,  con- 
tained in  a  private  estate  act,  settling  the  estate 
of  a  Roman  Catholic  family  according  to  certain 
limitations,  there  being  no  general  law  in  opera- 
tion at  the  time  of  the  passing  of  the  estate  act 
to  prevent  Boman  Catholics  from  aliening. 
Shrewsbury  (Earl)  v.  Scott,  6  C.  B.  (N.S.)  1  ; 
^9  L.  J.,  C.  P.  34 ;   6  Jur.  (N.8.)  462.     Affirmed, 


6  0.  B.  (N.8.)  221 ;  29  L.  J.,  C.  P,  190 ;  6  JuT. 
(N.8.)  472— Ex,  Ch. 

ii.  Cot^ormity. 

Trust.] — Plaintiff,  whilst  a  papist,  assigned 
advowson  to  defendant  for  ninety-nine  years, 
and,  having  conformed,  brought  his  bill  for 
reassignment  of  the  term,  suggesting  he  had 
only  assigned  it  in  trust  for  himself,  to  avoid  the 
penialties  of  the  statutes  3  Jac.  1,  c.  4,  and  1  Will. 
&  M.,  c.  26.  Semble,  if  the  defendant  hacl 
demurred,  such  a  fraudulent  conveyance  would 
at  the  hearing  have  been  absolute  against  the 
grantor.     Cottingtoti  v.  Fletcher,  2  Atk.  156. 

The  act  of  12  Anne,  c.  14,  does  not,  in  the  case 
of  a  papist,  make  the  whole  case  void,  but  onlv 
the  turn  upon  the  avoidance,  which  is  vested  in 
the  universities.    Ih» 

Penalty.]  —  Papists  on  their  conformity  arc 
freed  from  any  penalties  they  might  otherwise 
sustain  in  respect  of  their  recusancy.    Ih, 

Waste.] — ^Where  the  eldest  son  of  a  papist  had 
conformed  to  the  Established  Church,  and 
thereby  rendered  his  father  tenant  for  life, 
under  the  2  Anne,  c.  6,  a  bill  having  been  filed  to 
secure  the  benefit  of  his  reversion  in  fee,  and  to 
restrain  the  father  from  committing  waste,  an 
injunction  was  granted  upon  the  answer.  Cock' 
hurne  v.  Ilussey,  Wall.  Lyn.  234. 

Bsqoisites.] — The  conformity  of  the  eldest  son 
for  the  purpose  of  making  his  popish  father 
tenant  for  life,  under  the  popery  laws,  was 
invalid,  unless  it  was  had  before  the  bishop 
of  the  diocese  which  the  conformist  did  in- 
habit.   Cockbume  \.Hussey,  2  Bidgw.  P.  C.  510. 

Certifloate.]— The  bishop's  certificate  of  the 
conformity  of  a  papist  must  state,  in  the  words 
of  the  statute,  that  he  conformed,  kc.  A  certi- 
ficate, stating  the  facts  of  the  papist  appearing 
in  church,  declaring  his  renunciation,  &c.,  is  not 
sufficient.  Such  certificate  does  not  preclude 
evidence  that  the  alleged  conformist  continued 
to  be  a  papist.  Moore  v.  Butler,  2  Sch.  &  Lef. 
249. 

In  a  certificate  of  conformity  under  the  statute 
2  Anne,  c.  6,  the  precise  words  of  the  statute  neal 
not  be  followed,  the  object  of  the  act  being  fully 
satisfied  if  the  fact  be  sufficiently  certified : 
therefore,  where  a  certificate  was  questionc*! 
because  that  it  did  not  in  precise  words  slate 
that  the  party  had  conformed,  it  was  held  that 
the  certificate  was  sufficient,  though  the  won! 
"  conformed  "  was  not  in  it,  since  it  clearly 
certified  the  fact.  Zoreland  v.  Lynch,  2  Dow,  324. 

Porohase  before  Statutory  Compliance.] — An 

Irish  papist  conforming  any  where  out  of  Irelantl 
cannot  purchase  lands  in  that  kingdom  before  ho 
had  complied  w^ith  the  several  requisites  of  tlio 
Irish  acts,  2  Anne.  c.  6,  and  8  Anne,  c.  3.  Caj-rol 
V.  Vwars,  5  Bro.  P.  C.  396. 

81  0eo.  8,  c.  32.]— An  attorney,  a  papist, 
petitioned  for  leave  to  take  the  oath  prescribtMl 
by  statute  31  Geo.  3,  c.  32,  s.  22,  instead  oE  the 
oath  of  supremacy,  on  being  admitted  a  master 
extraordinary  in  chancery  ;  but  refused.  Agar, 
Ej? parte,  3  V.  &  B.  160. 

88  Geo.  8,  c.  21.]— A  papist,  neglecting  to  tr.V.o 
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the  oaths  prescribed  by  the  statute  17  &  18  Geo. 
3,  c.  41,  within  six  months,  &c.,  was  not  pro- 
tected by  that  statute  from  a  protestant  informa- 
tion, nor  enabled  to  sue ;  but  the  consequences 
of  such  neglect  are  removed  by  statute  33  Geo.  3, 
c.  21,  upon  his  perfonning  the  requisites  therein 
mentioned.  Kennedy  y.  Daly^  1  Sch.  &  Lef .  366, 
381. 

b.  Moxik. 

Status.] — The  doctrine  of  civil  death,  in  con- 
sequence of  profession  as  a  monk  or  a  nun,  is  not 
law.  Blake  v.  Blalte,  4  Ir.  Ch.  R.  349.  S.  P., 
Metcalfe,  In  re,  2  De  G.  J.  &  S.  122  ;  33  L.  J., 
Ch.  308  ;  10  Jur.  (N.s.)  224  ;  10  L.  T.  78 ;  12 
W.  R.  538. 

c.  Nun. 

Statas.] — A  nun  is  not  civiliter  mortna,  or 
incapable  of  holding  property.  Metcalfe,  In  re, 
supra.  « 

A  professed  nun  by  deed  assigned  all  her 
present  property,  and  covenanted  to  assign  all 
her  future  property,  to  trustees  for  the  superior 
priest,  for  the  time  being,  of  the  Brompton 
Oratory.  She  subsequently  became  entitled 
under  a  will  to  a  sum  of  money,  which  was  paid 
into  court.  She  presented  a  petition  for  payment 
out  of  court  to  the  trustees  of  the  deed  : — Held, 
that  the  money  ought  not  to  be  paid  out  without 
proof  of  her  free  and  unbiassed  consent,  but 
should  be  retained  in  court,  and  the  dividends 
accumulated.     Ih. 

Dividends  of  a  fund  in  court  ordered  to  be  p«iid 
to  a  tenant  for  life,  a  professed  nun,  on  petition, 
without  inquiry  into  the  circumstances  under 
which  the  petition  was  presented,  the  court 
holding  the  solicitor  who  filed  it  responsible. 
IhldftwortlCs  Trusts,  In  re,  2  Eq.  Rep.  1090  ; 
2  W.  R.  692. 

The  court  granted  a  receiver,  on  a  bill  filed  to 
raise  the  arrears  of  an  annuity  granted  to  a  lady 
who  afterwards  became  a  nun,  the  law  as  to 
civil  death  ceasing  at  the  reformation,  and  not 
being  revived  by  the  10  Geo.  4,  c.  7.  Ecans  v. 
Cassidy,  11  Ir.  Eq.  R.  243. 

Quaere,  whether  nuns  who  have  vowed  poverty 
an(l  obedience  are  capable  of  acquiring  property. 
McCarthy  v.  McCarthy,  9  Ir.  Eq.  R.  620. 

Condition  Against  beeoming.] — Testator  gave  a 
legacy  in  trust  for  his  daughter  for  life,  remain- 
der in  trust  for  her  children  who  should  attain 
twenty-one,  remainder  in  trust  for  two  of  his 
sons  absolutely  ;  and  he  gave  the  residue  of  his 
pei-sonal  estate  to  his  other  children.  By  a 
coflicil  he  declared  that,  finding  that  his  daughter 
intended  to  become  a  nun,  he  revoked  the 
bequest  in  the  event  of  her  carrying  her  inten- 
tion into  effect,  and  excluded  her  from  all  rever- 
sionary advantages  from  his  will.  The  daughter 
became  a  nun  : — Held,  that  the  condition  an- 
nexed by  the  codicil  was  a  lawful  one,  and  that, 
though  the  bequest  in  favour  of  the  daughter 
was  merely  revoked,  and  there  was  no  gift  over 
on  breach  of  the  condition,  her  interest  under 
the  bequest  ceased  on  her  becoming  a  nun. 
Dicksnyi's  Trust,  Ex  pai-te,  1  Sim.  (N.s.)  37  ;  20 
L.  J.,  Ch.  33  ;  15  Jur.  282. 

ABsignment  by.] — An  assignment  of  their 
distributive  shares  of  their  father's  assets  was 
obtained  from  two  nuns,  in  trust  for  the  convent. 
Declarations    of    the    assignors    were    proved, 


showing  that  the  deeds  were  executed  by  them 
against  their  will,  and  under  the  influence  and 
spiritual  terror  of  their  vows.  The  deeds  con- 
tained a  power  to  put  in  an  answer  for  them. 
The  assignees  filed  a  bill  to  recover  the  shares, 
making  one  nun  a  plaintiff  and  the  other  a 
defendant,  neither  of  whom  objected  to  the  deeds 
in  this  suit,  but  the  same  declarations  proved  it 
to  be  without  their  concurrence,  and  the  objection, 
that  the  deeds  were  extorted,  was  made  by  the 
other  defendant.  The  plaintiffs  declining  an 
issue  whether  the  deeds  were  freely  executed, 
the  bill  was  dismissed  with  costs.  MCarthy  v. 
M'CaHhy,  9  Ir.  Eq.  R.  620.  See  Fulham  v. 
M'CaHhy,  1  H.  L.  Cas.  703  ;  9  Ir.  Eq.  R.  620  ; 
12  Jur.  757.  On  appeal,  aflimiing  the  dismissal 
of  the  bill,  but  on  the  ground  of  misjoinder  of 
co-plaintiffs. 

Quaere,  whether  an  assignment  of  property  by 
a  nun  in  pursuance  of  a  vow  made  on  entering 
the  convent  is  valid.  Fulham  v.  McCarthy, 
1  H.  L.  Cas.  703  ;  9  Ir.  Eq.  R.  620  ;  12  Jur.  757. 

Where  A.,  being  about  eighteen  years  of  age, 
and  possessed  of  considerable  real  and  personal 
property,  entered  a  convent,  whether  as  postulant 
or  pupil  was  controverted,  but  upon  an  agiee- 
ment  on  the  part  of  the  nuns  that  she  should  not 
be  professed  under  age,  or  without  their  apprising 
her  friends  previously  ;  and  it  appeared  that  she 
was  professed  under  age,  and  in  the  absence  of 
all  her  friends  ;  and  there  was  no  evidence  of  any 
notice  having  been  given  to  any  of  them,  save 
an  allegation  in  the  answer  of  the  defendants 
that  they  did  communicate  the  fact  to  her  sister  ; 
and  afterwards,  when  she  arrived  at  full  age,  she 
assigned  nearly  all  her  property  to  the  nuns,  for 
the  benefit  of  the  convent ;  and  it  appeared  that 
previous  to  this  she  had  been  excluded  from  the 
society  of  her  friends,  and  that  the  deed  for  this 
purpose  was  prepared  by  the  professional  agent 
of  the  convent,  and  that  she  had  no  friend  of  her 
own  present;  and  having,  in  some  time  after, 
quitted  the  convent,  she  tiled  a  bill  to  set  those 
proceedings  aside,  for  a  reconveyance  of  her  real 
estate,  and  for  an  account  : — Held,  that  the 
transactions  in  this  case  fell  within  the  principles 
of  the  cases  of  guardian  and  ward,  which  decide 
that  dealings  between  them  ought  not  to  stand. 
Whyte  V.  Meade,  2  Ir.  Eq.  R.  420. 

Conyent.] — An  English  convent  may  be  a- 
devisee  or  legatee  of  real  or  personal  estate. 
Coclu  V.  Manners,  40  L.  J.,  Ch.640  ;  L.  R.  12  Eo, 
574  ;  24  L.  T.  869  ;  19  W.  R.  1053. 

2.  Dissenters. 

Biglits  of  Dissenting  Ministers.] — If  a  dis« 
sentin^  minister  is  appointed  minister  of  the 
chapel  by  a  part  of  the  trustees  of  it,  he  cannot 
maintain  an  action  against  all  the  trustees  for 
his  salary ;  and  the  fact  of  all  of  them  having 
signed  a  notice  to  him,  demanding  the  possession 
of  the  chapel,  will  not  make  any  difference. 
Cooper  V.  Whitehovse,  6  Car.  &  P.  545. 

The  trustees  of  a  chapel  of  dissenters,  which 
for  want  of  a  pastor  had  been  without  a  congre- 
gation, engaged  with  a  new  pastor  for  a  year,  at 
a  salary ;  he  gave  notice  in  the  papers  of  opening 
the  chapel,  and  on  the  first  day  of  opening  gave 
notice  to  the  congregation  there  that  they 
should  proceed  to  the  election  of  a  pastor  after 
Divine  service  that  day,  and  acconlingly  took 
votes.  Upon  being  dispossessed  by  the  trustees 
after  the  year,  he  applied  for  a  mandamus  to  be: 
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restored,  alleging  that  he  was  elected  by  the 
congregation  for  life.  The  court  refused  to 
grant  it,  on  the  ground  that,  supposing  there 
was  a  competent  body  to  elect,  there  was  not 
sufficient  notice  given  of  the  election ;  and, 
therefore,  they  left  the  party  to  try  his  right 
to  an  action.  Rex  v.  Dagger -UiTie  Chapel^  2 
Smith,  2U. 

Where  the  minister  of  an  endowed  dissenting 
meeting-house  had  been  expelled  by  a  majority 
of  the  congregation,  the  court  refused  a  man- 
damus to  restore  him,  applied  for  to  enable  him 
to  justify  his  conduct,  because  it  did  not  appear 
that  he  had  complied  with  all  the  requisites 
necessary  to  give  him  a  prim^  facie  title.  Ilex  v. 
Jotkam.'S  Term  Rep.  575  ;  1  R.  R.  770. 

Trust  Deed — Alteration  of  Trust.] — Under  a 
deed  dated  in  1766,  certain  property  was  directed 
to  be  held  in  trust  to  be  used  as  a  meeting-house 
for  Protestant  dissenters  of  the  Presbyterian  or 
Independent  denomination,  so  long  as  the  laws 
of  Great  Britain  should  tolerate  Protestant 
Dissenters.  For  eighty  years  previously  to 
February,  1881,  the  property  had  been  enjoyed 
as  the  chapel  of  a  congregation  of  Independents. 
On  that  date  a  majority  of  the  membera  passed 
a  resolution  to  transfer  the  chapel  and  congre- 
i^ation  to  the  Presbyterian  Church  of  England  : 
— Held,  that  the  trust  was  for  the  benefit  of 
Presbyterians  and  Independents — both  or  either, 
and  for  neither  denomination  to  the  exclusion  of 
the  other.  Also,  that,  as  there  was  such  express 
direction  in  the  trust  deed,  Lord  Lyndhurst's  Act 
(7  &  8  Vict.  c.  45),  s.  2,  had  no  application  on 
the  question  of  usage  : — Held,  further,  that  the 
proposed  transfer  to  the  Presbyterian  Church  of 
England  was  an  alteration  of  the  trust,  and  was 
a  matter  which  could  not  be  effected  except  by 
the  unanimous  vote  of  the  congregation.  Ati.- 
Gen.  V.  Andergtm,  57  L.  J.,  Ch.  543 ;  58  L.  T. 
726  ;  36  W.  R.  714. 

Scotch  Parish  Hinister^Competent  and  Legal 
Stipend — Common  Good — Contract  or  Trust— 
Xeasnre  of  liability.] — A  decree  of  disjunction 
and  erection  was  made  on  15th  July,  1741,  by 
the  court  of  session  as  the  commissioners  for 
the  plantation  of  kirks  and  valuation  of  teinds. 
whereby  a  specified  portion  of  the  town  of 
Greenock  was  disjoined  and  made  into  a  new  or 
mid-parish,  and  it  was  further  decerned  '^that 
the  bailie,  feuars,  and  inhabitants  of  the  said 
burgh  be  bound  ....  to  provide  the  minister 
of  the  new  church  with  a  competent  and  legall 
Btipend  not  under  nine  hundred  and  fifty  merks 
with  fifty  merks  for  the  commimion  elements." 
In  an  action  by  the  minister  of  the  new  parish 
against  the  provost,  magistrates,  and  town 
council  of  Greenock,  claiming  a  fixed  yearly 
stipend  of  competent  and  adequate  amount, 
r^ard  being  had  to  the  circumstances  of  the 
time : — Held,  that  the  decree  above  mentioned 
imposed  a  contractual  obligation  on  the  town 
council,  and  that  they  were  liable  to  provide 
out  of  the  common  good  a  sum  not  limited  to 
the  minimum  of  nine  hundred  and  fifty  merks, 
but  adequate  according  to  the  cost  of  living  at 
the  present  time,  and  so  from  time  to  time,  for 
the  minister  of  the  kirk  in  question.  Greenock 
CPracoH,  ^v.)  v.  Peters,  [1893]  A.  C.  258; 
1  R.  210— H.  L.  (Sc.) 

Xandamui — ^To  register  Xeeting-hoase.] — A 
mandamus  will  lie  to  register  and  certify  dis- 


senting meeting-houses.  Hex  y.  Derby  JJ., 
4  Burr.  1991 ;  1  W.  Bl.  606. 

To  admit  Teacher.]— So,  also,  to  trustees 

of  a  meeting-house,  to  admit  a  dissenting  teacher. 
Rex  V.  Barker,  3  Burr.  1265  ;  1  Wm.  Bl.  352. 

Toleration.]— As  to  the  toleration  act  and 
doctrines  of  religion  condemned  by  law,  see  Att.- 
Gen.  V.  Pearson,  3  Mer.  353  ;  17  R.  R.  100. 

No  new  right  is  given  by  the  toleration  act, 
but  only  an  exemption  from  the  penal  laws. 
De  Costa  v.  De  Paz,  2  Swanst.  490  ;  Dick.  258  ; 
Amb.  228 ;  19  R.  R.  104. 

The  Act  of  Toleration  (1  Will.  &  M.  c.  18) 
was  made  to  protect  persons  of  tender  con- 
sciences, and  to  exempt  them  from  penalties ; 
but  to  extend  it  to  clergymen  of  the  Churc'ii 
of  England,  who  act  contrary  to  the  rules  of 
discipline  of  the  church,  would  introduce  the 
utmost  confusion.    Trebec  v.  Keith,  2  Atk.  501. 

Extent   of  Act.]— The  1   Will.  &  M. 

sess.  1,  c.  18,  s.  4,  exempting  persons  who  shall 
take  the  oaths  and  subscribe  the  declaration 
there  mentioned,  from  prosecution  in  the  eccle- 
siastical court  for  nonconformity  to  the  Church 
of  England,  extends  not  only  to  lay  persons,  but 
to  clergymen  who,  after  being  ordained,  dissent 
from  the  church.  Barnes  v.  Shore,  8  Q.  B.  640 ; 
16  L.  J.,  Q.  B.  296  ;  10  Jur.  688  ;  S.  P.  and  S,  C, 
1  Rob.  Ecc.  Rep.  382  ;  11  Jur.  887. 

But  a  person  ordained  a  priest  in  the  Church 
of  England  cannot,  in  this  manner  or  otherwise 
at  his  own  pleasure,  divest  himself  of  his  orders, 
so  as  to  exempt  himself  from  correction  by  the 
bishop  for  breach  of  ecclesiastical  discipline. 
lb. 

Performance,  hy  such  priest,  of  the  church 
service  in  an  unconsecrated  chapel,  not  licensed 
by  the  bishop,  and  against  his  monition,  is  such 
a  breach  of  discipline,  and  not  a  mere  act  of 
nonconformity  protected  by  1  WilL  &  M.  sess.  1, 
c.  18,  or  by  52  Geo.  3,  c.  155.    lb, 

Lutherans.] — A  congregation  of  Lu- 
therans, using  the  German  language  in  their 
service,  are  within  the  protection  of  the 
1  Will.  &  M.  sess.  1,  c.  18.  Bex  v.  Htibe,  Peake, 
132 ;  6  Term  Rep.  542 ;  2  R.  R.  669. 

Disturbing  Congregations  or  Miniiten.] 

— It  is  no  defence  to  an  indictment  on  that  act 
for  disturbing  a  congregation  of  protestant  dis- 
senters that  the  violence  was  committed  in  the 
defendant's  asserting  his  right  to  the  clerk's 
reading  desk.    lb. 

It  need  not  be  proved  that  the  minister  has 
taken  the  toleration  oaths.    lb. 

If  several  are  convicted  on  1  Will.  &  M.  sess.  1, 
c.  18,  for  disturbing  a  dissenting  congregation, 
each  is  liable  to  the  penalty  of  201.  imposed  by 
the  statute.    lb. 

Methodists  and  dissenters  have  a  right  to  the 
protection  of  the  court,  if  disturbed  in  their 
decent  and  quiet  devotions.  Rex  v.  Wroughton, 
3  Burr.  1683. 

3.  Quakers. 

Xarriage.] — ^There  is  no  doubt  of  the  legality 
of  Quaker  marriages.  They  were  meant  to  be 
included  in  the  remedy  of  the  stat.  21  &  22 
Geo.  3,  c.  25,  though  the  words  of  that  act  may 
seem  not  to  apply  to  them.  Hanghton  v.  Haugh' 
ton,  1  Moll.  611. 
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Artidat  of  the  Peace.] — A  Quaker  cannot  be 
admitted  to  exhibit  articles  of  the  peace  against 
her  husband  upon  her  affirmation,  as  it  is  in 
natore  of  a  cnminal  prosecution.  6htmbJ^on^ 
Es9  parte,  2  Atk.  70  ;  9  Mod.  232. 

4.  Jews. 

Statni.] — ^Thc  Jewish  religion  not  legal,  but 
connived  at.  Be  Cvsta  v.  I)e  Paz^  2  Swanst. 
487  n. ;  Dick.  258  ;  Amb.  228  ;  19  R.  R.  104. 

A  Jewish  synagogue  is  not  an  illegal  establish- 
ment.   Irrael  v.  Simmona^  2  Stark.  356. 

An  institution  for  teaching  the  Jewish  religion 
is  Illegal.  Bedford  Charity^  In  re,  2  Swanst. 
522  ;  19  R.  R.  107. 

Xaintenance.] — In  the  courts  allowance  of  a 
maintenance  out  of  a  Jew's  estate  to  his  daughter 
turned  protestant,  it  is  not  material  though  the 
daughter  be  above  forty  years  of  age,  or  married, 
or  though  the  Jew  be  dead.  Vincewb  v.  Fam- 
andez,  1  P.  Wms.  524. 

Legitunacy.l — A  father,  who  wns  a  Jew,  by 
his  will  gave  his  daughters  benefits  contingent 
upon  their  marrying  according  to  the  tenets  of 
the  Jewish  religion,  and  determinable  upon  their 
marrying  otherwise.  By  a  cotlicfil  he  gave  his 
residuary  estate  to  the  children  of  his  sons  and 
daughters.  The  father  at  his  death  left  a  son 
who  had  eight  children,  of  whom  three  were  bom 
before  marriage,  and  were  the  children  of  his 
wife.  He  knew  of  the  facts  attending  the  birth 
of  the  eight  children,  all  of  whom  were  living  at 
the  date  of  his  codicil.  By  the  Jewish  law,  the 
subsequent  marriage  of  parents  legitimatises 
children  bom  before  marriage  : — Held,  that  the 
children  bom  before  marriage  did  not  take  under 
the  gift.  Levy  v.  Solomon,  37  L.  T.  268  ;  25 
W.R.  842. 

A.  L. 


BEMAINDERS  AND  REVER- 
SIONS. 

Generally.] — See  Vested,  Contingent  and 
Future  Interests — Merger — Estate. 

When  Barred,]— 5;p«  Fines  and  Recoveries. 

Beyersions  as  Assets.] — See  Executor  and 
Administrator. 

Bights  of  Assignee  of  Beyersion.] — jS^^  Land- 
liOBD  and  Tenant. 

Action  by  Beyersioner  for  Kaiutnee.]  —  See 
Nuisance. 

Cross   Bemainders.! — See  Vested,    Contin- 
gent and  Future  Interests. 

Bights  of  Tenant  for  Life  and  Bemaindennan.] 

— See  Estate. 

Bemoteness  of.] — See  Perpetuity. 


REMOTENESS. 

See  PERPETUITYr 


REMOVAL. 

Of  Paupers.]— 6Spe  Poor  Law. 
Prom  Offlees.] — See  Crown  Office. 


RENT. 

See  LANDLORD  AND  TENANT. 


REMITTER. 

See  ESTATE. 


RENT-CHARGE. 

1.  Creation,  108. 

2.  Ceeeer,  111. 

3.  Recovery  of  Arrears,  111. 

4.  Other  Matters,  118. 

5.  In  Bar  of  Dower. — See  Husband  and  Wife. 

6.  Jointure  Jlent- Charge. — See  Jointure. 

7.  TitJuf. — See  Ecclesiastical  Law. 

8.  Sale  of  Land*  in  Coneideration  of. — See  Lands 

Clauses  Act. 

1.  Creation. 

Part  of  a  rent  may  be  granted,  not  a  new  rent 
reserved  or  granted  out  of  the  whole.  Stafford 
V.  Buckley,  2  Ves.  177. 

A  rent  out  of  copyhold  aliened  by  surrender 
and  admittance  for  a  valuable  consideration, 
good  in  equity.    Spindlar  v.  Wilford^  5  Vem.  16* 

Lands  were  mortgaged  in  fee-simple  to  B.,  A. 
being  owner  in  fee  of  the  equity  of  redemption. 
By  indenture  of  lease  and  release,  dated  the  24th 
and  26th  October,  1838,  to  which  A.,  B.,  C.  and 
D.  were  parties,  B.  conveyed,  and  A.  granted  and 
confirmed,  the  lands,  to  have  and  to  hold  to  D., 
his  heirs  and  assigns,  to  the  use  of  D.,  his  heirs 
and  assigns  for  ever,  subject  to  a  proviso  for  re- 
demption by  A.  and  his  heirs,  on  payment  of 
5,000Z.  and  interest ;  and  that  if  default  should 
bie  made  in  payment  and  interest,  and  after  six 
months  notice  in  writing  had  been  given  by  D., 
his  heirs  and  assigns,  to  A.  to  pay,  and  payment 
not  being  made,  it  should  be  lawful  for  D.,  his 
heirs  and  assigns,  to  make  sale  of  the  Lands. 
There  was  a  proviso  for  quiet  enjoyment  by  A. 
until  default.  Also,  in  the  event  of  D.,  his  heirs 
or  assigns,  or  any  other  person  or  persons  claim- 
ing, or  to  claim,  by,  from,  under,  or  in  trust  for 
them,  under  or  by  virtue  of  any  power  therein 
contained,  entering  into  or  otherwise  becoming 
possessed  of  the  lands,  it  was  expressly  agreed 
and  declared,  between  and  by  the  parties  to  the 
deed,  that  immediately  after  the  lajids  should 
have  been  so  entered  into  by  D.,  his  heirs  or 
assigns,  or  any  other  person  claiming  as  aforesaid, 
the  same  should  thenceforth  for  ever  be,  and  the 
same  were  thenceforth,  subjected  and  charged 
with  payment  to  A.,  his  heirs  and  assigns,  of  the 
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annual  sam  of  40Z.,  and  the  same  should  thence- 
forth be  recoverable^  by  distress  or  otherwise, 
upon  and  out  of  the  lands,  in  such  and  the  same 
way  as  rents  of  the  like  amount  might  be  re- 
oovered  upon  a  demise  for  years.  B.  and  A. 
executed  this  conveyance  ;  D.  did  not.  Default 
was  made  in  payment.  D.  entered  into  posses- 
sion for  the  purpose  of  executing  his  power  of 
sale,  and  by  indenture  conveyed  the  lands  to  £. 
for  6,500Z.,  subject  to  the  annual  sum  of  iOl,  £. 
afterwards  entered  into  possession,  and  paid  the 
annual  sum,  and  afterwards  conveyed  tne  lands 
In  fee-simple  to  the  plaintiff,  subject  to  the  pay- 
ment of  the  402.  a  year,  but  so  far  only  as  the 
same  might  be  legally  chargeable  upon  or  affect 
the  lands.  Afterwards  the  rent  became  vested 
in  the  defendant.  The  plaintiff  omitted  to  pay 
the  rent,  and  a  distress  was  made  by  the  defen- 
dant upon  his  goods: — ^Held,  first,  that  the  charge 
of  the  rent  was  not  well  reserved  as  a  rent, 
because  the  reservation  was  in  favour  of  a  person 
not  vested  with  a  legal  estate  in  the  lands. 
GUhertson  v.  Richards,  5  H.  &  N.  453  ;  29  L.  J., 
Ex.  213  ;  6  Jur.  (N.8.)  672— Ex.  Ch. 

Held,  secondly,  that  at  common  law  there  was 
not  a  good  creation  of  a  rent-charge,  for  want  of 
the  exeontion.  by  the  releasee  in  fee,  of  the  in- 
denture of  1838.    Ih, 

xield,  thirdly,  that  there  was  a  f^ood  creation 
of  a  rent-charge  by  way  of  use,  under  the  statute. 
Ih. 

Held,  fourthly,  that  the  declaration  of  a  use. 
notwithstanding  it  came  after  the  limitations  of 
the  estate  to  D.  and  his  heirs  and  assigns,  to  the 
r^  of  D.,  his  heirs  and  assigns,  were  not  objec- 
tionable, as  being  a  use  upon  a  use.    Ih. 

Held,  fifthly,  that,  atMuming  that  the  rent 
might  arise  at  any  period,  however  distant,  still 
the  limitation  was  not  void,  on  the  ground  of  its 
tending  to  a  perpetuity.    Ih. 

Bj  Yirtne  of  Statute  of  XTses.]— Though  the 
grantee  of  a  rent-char^re  under  a  grant  at  com- 
mon law  is  not  entitled  to  be  registered  before 
he  has  been  in  the  actual  receipt  of  the  rent 
(since  until  then  he  has  only  a  possession  in  law, 
and  not  the  actual  possession  required  by  2  Will. 
4,  c.  45,  s.  26),  it  is  otherwise  where  the  rent- 
charge  is  by  a  conveyance  operating  under  the 
Statute  of  Uses  (27  Hen.  8,  c.  10,  s.  1)  ;  for  then 
the  person  to  whase  use  the  rent-charge  is  so 
limited  is,  by  virtue  of  the  statute  of  uses,  at 
once  in  actual  possession,  and  he  may  be  entitled 
to  be  registered  if  the  rent  is  of  sufficient  value, 
though  he  has  not  received  any  part  of  it.  Ileelig 
v.  Blain,  18  C.  B.  (N.S.)  90  ;  1  H.  A:  B.  189  ;  34 
L.  J.,  C.  P.  88  ;  11  Jut.  (N.S.)  18  ;  11  L.  T.  480  ; 
IS  W.  R.  262.    See  aUo  precpding  case, 

Spociflc  Charge.] — ^A  testator  seised  of  P.  and 
other  lands,  directed  all  his  just  debts,  funeral 
exi)enscs,  and  legacies  to  be  paid  by  his  executors, 
and  devised  all  his  real  and  freehold  estates,  save 
a  part  devised  to  his  wife,  upon  trust  that  his 
wife  and  her  assigns  should,  sifter  his  decease,  re- 
ceive a  rent-charge,  with  power  of  distit»s,  and 
three  of  his  daughters  should  receive  rent-charges, 
with  like  remedy  by  distress  and  entry  as  pro- 
vided with  respect  to  the  rent-charge  to  his  wife. 
The  testator  then  bojueathed  pecuniary  legacies 
to  his  children,  and  left  all  the  residue  and  re- 
mainder of  his  real,  freehold,  and  personal  es- 
tates, subject  to  his  debts  and  the  aforesaid 
legacies  and  annuities,  to  the  trustees : — Held, 
that  the  rent-charges  to   the  daughters   were 


specifically  charged  on  the  same  lands  as  the 
rent-charge  to  the  wife,  and  had  priority  over 
the  legacies  which  were  charged  by  the  residuary 
I  clause  only.  Weir  v.  Chamley,  1  Ir.  Ch.  B. 
295. 

Whether  Amounting  to  Coyenant] — By  the 
settlement  made  upon  the  marriage  of  R.  with 
S.,  P.  gave,  granted,  and  confirmed  unto  S.  and 
her  assigns,  in  case  she  survived  P.  and  R.,  a 
yearly  rent-charge  to  be  charged  and  chargeable 
upon  certain  manors  of  or  to  which  P.  or  any 
other  person  or  persons  in  trust  for  him  was 
seised  or  entitled  for  an  estate  of  inheritance  at 
law  or  in  equity,  to  hold  the  said  rent-charge, 
bat  subject  and  without  prejudice  as  to  such  of 
the  said  hereditaments  as  were  charged  with  a 
mortgage  for  a  certain  term  made  to  D.  P.  also, 
for  himself,  his  heirs  and  assigns,  covenanted, 
granted,  and  agreed  with  S.,  her  executors,  ad- 
ministrators, and  assigns,  that  in  case  the  rent- 
charge  should  remain  unpaid  for  certain  periods, 
she  should  have  powers  of  distress  and  entry.  A 
term  of  one  hundred  years  was  also  created  for 
better  securing  this  rent-charge.  By  his  will,  P. 
gave  his  real  estates,  subject  to  D.'s  mortgage 
and  the  rent-charge,  to  S.,  and  the  term  for 
securing  the  same  to  trustees  for  a  term  of  five 
hundred  years,  upon  trust  to  pay  his  debts  and 
apply  the  money  so  raised  in  exoneration  of  his 
personal  estate.  S.  survived  both  R.  and  P.,  but 
no  part  of  the  rent-charge  had  ever  been  re- 
ceived by  her,  A  decree  had  subsequently  to 
the  death  of  R.  and  P.  been  made  in  a  suit,  the 
effect  of  which  was  to  cut  down  the  interest  of 
P.  in  the  estates  charged  with  the  rent-charge  to 
a  life  interest,  and  withdraw  them  from  the 
operation  of  the  settlement.  Upon  a  claim  by 
S.  as  a  creditor  for  the  arrears  of  her  annuity  in 
the  administration  of  P.'s  estate : — Held,  that 
the  words  used  in  the  creation  of  the  rent-charge 
amounted  to  a  covenant,  which  6.  could  enforce 
against  the  personal  estate  of  P.  Monypenny  v. 
Monypenny,  3  De  G.  &  J.  572  ;  28  L.  J.,  Ch.  303  ; 
5  Jur.  (N.S.)  253  ;  7  W.  R.  276. 

Evidence  of.] — Upon  the  admission  of  the 
heir-at-law  that  the  will  of  the  testator,  which 
was  lost,  was  duly  executed  and  attested ;  and 
that  thereby  certain  lands  were  devised  to  him, 
subject  to  a  perpetual  rent-charge ;  and  upon 
evidence  of  the  contents  of  the  will  by  two  wit- 
nesses who  heard  it  read,  but  could  not  state 
that  it  was  executed  and  attested  as  by  law  re- 
quired, further  than  that  the  person  reading  it 
read  out  the  names  of  the  testator  and  of  certain 
persons,  as  if  they  had  executed  and  attested  it ; 
and  upon  proof  of  the  payment  of  the  rent- 
charge  for  thirty-five  years  up  to  the  year  before 
the  filing  of  the  bill,  the  court  declared  that  the 
lands  were  well  charged  with  the  annuity,  and 
that  the  heir-at-law,  and  the  persons  deriving 
title  with  notice  under  a  settlement  of  the  lancb 
executed  by  him  on  the  marriage  of  his  son,  and 
duly  registered,  and  also  the  judgment  creditor 
of  the  heir-at-law,  were  bound  to  give  effect  to 
the  devise  of  the  rent-charge.  Wise  v.  Tf7w,  2 
Jo.  &  Lat.  603. 

By  deed  of  1769  A.  granted  a  perpetual  yearl; 
rent-cdarge  of  134/.,  payable  out  of  certain  lands 
held  by  him  for  three  lives,  perpetually  renew- 
able. That  deed  was  lost,  but  it  appeared  from  a 
memorial  thereof  that  A.  had  granted  to  B.  and 
C,  for  the  uses  mentioned  in  the  deed,  a  yearly 
rent-charge  of  1342.  for  ever,  issuing  out  of  the 
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said  lands.  The  rent-charjje  was  paid  by  the 
owners  of  the  lands,  from  1769  down  to  1860. 
when  a  petition  was  presented  to  the  landetl 
estates  court  for  a  sale  of  the  rent-charge : — 
Held,  that  the  memorial,  coupled  with  evidence 
of  the  payment  of  the  rent-charge  down  to  1860, 
was  sufficient  evidence  of  a  perpetual  subsisting 
rent-charge,  so  as  to  enable  the  court  to  sell. 
Harding,  In  re,  11  Ir.  Ch.  R.  23. 

2.  Cesser. 

Under  a  suspension  of  a  rent-charge  by  act  of 
the  parties,  the  rent  ceases  pix)  tempore.  Cbok  v. 
Fountain,  3  Swanst.  596. 

A  rent-charge  of  20Z.  granted  in  consideration 
of  240^.  reiieemable  on  repayment  of  the  con- 
sideration to  the  grantee's  heirs,  within  a  year 
after  notice  of  the  death  of  his  wife,  ceases  on 
repayment  of  the  sum  stipulated  to  his  executors, 
the  conveyance  being  considered  as  a  security  for 
money.     Stvlces  v.  Verrier,  3  Swanst.  634. 

By  Devife.] — A  rent-charge  is  extinguished 
by  a  devise  to  the  grantee  of  part  of  the  land 
out  of  which  the  rent-charge  issues,  notwith- 
standing the  devise  is  expressly  made  over  and 
above  the  rent-charj;e.  Dennett  v.  Piua,  1  Bing. 
(N.C.)  388  ;  1  S>cott,^218  ;  4  L.  J.,  C.  P.  70. 

Where,  by  the  conveyance  to  a  purchaser  in 
fee  of  freehold  property,  certain  outstanding 
rent-charges  were  conveyed  to  a  trustee  in  trust 
for  the  purchaser,  his  heirs  and  assigns,  the  fee 
being  conveyed  to  the  purchaser  to  use^  to  bar 
dower,  and  afterwards  the  purchaser  specifically 
devised  the  property,  but  without  mention  of  the 
rent-charges  :— Held,  that  the  property  was  de- 
vised free  from  the  rent-charges,  and  the  trustee 
was  orderetl  to  convey  them  so  that  they  be 
legallv  extinguished  in  the  inheritance.  Vallayice 
V.  Vdllance,  2  N.  R.  229. 

Prefiimption.J — By  a  deed  of  1709  the  lands  of 
S.,  together  with  twelve  other  denominations, 
were  conveyed  to  J.  B.,  subject  to  a  rent  of  126Z., 
which  was  to  cease  upon  payment  of  1,800^.  In 
the  will  of  J.  B.,  dated  171 7,  and  in  family  settle- 
ments executed  in  1756  and  1778,  no  notice  was 
taken  of  the  existence  of  this  rent.  In  1841  the 
lands  of  S.  were  sold  under  a  decree  in  the  fore- 
closure suit.  In  the  rental  and  abstract  the 
lands  were  described  as  fee-simple,  and  in  a 
<leclaration  made  by  the  defendant,  under  4  &  5 
Will.  4,  c.  62,  he  stated,  that  no  part  of  the  rent 
had  ever  been  paid  by  him  or  any  of  his  ances- 
tors out  of  the  lands  of  S.  There  was  no  evidence 
to  show  that  the  rent  had  not  been  paid  out  of 
the  other  denominations  : — Held,  that  there  were 
not  sufficient  grounds  to  pi*esume  that  the  rent 
was  either  released  or  extinguished,  and  that  it 
was  a  valid  objection  to  the  title.  Wari-en  v. 
Bateman,  Fl.  &  K.  448. 

It  is  no  objection  to  a  title  that  two  fee-farm 
rents,  created  by  letters  patent  by  James  1,  are 
not  shown  to  have  been  extinguished,  it  being 
proved  that  no  claim  had  been  made  by  the 
crown  for  the  rents,  from  the  year  1706,  and  no 
proof  of  any  previous  claim.  Simpson  v.  OvttC' 
ridge,  1  Madd.  609  ;  16  R.  R.  276. 

3.  Recoveey  of  Arbeabs. 

Wlio  Entitled.] — A  woman  entitled  to  a  rent- 
char 'j^e  marries,  and  at  the  husband's  death  there 
are  arrears  due ;   they  shall  go  to  the  wife  sur- 


viving, notwithstanding  she  had  a  settlement, 
there  being  no  express  or  implied  intention  that 
the  husband  should  be  a  purchaser  of  all  her 
fortune.    Salwey  v.  Salwey,  Ambl.  692. 

Liability — Iiane  in  Tail.] — ^A.  is  tenant  iD 
tail,  subject  to  a  rent-charge  to  B.  for  life  ;  A. 
'  dies,  the  rent-charge  being  in  arrear  :  the  issue 
I  in  tail  not  liable,  by  the  stat.  of  32  Hen.  8, 
j  c.  38,  to  the  arrears  incurred  in  the  life  of  his 
!  ancestor.  Fairfax  (Lttrd^  v.  Derby  (^Lady\  6 
Co.  118  a;  2  Vem.  612. 

Terre-Tenant.] — Eton  college  was  en- 
titled to  34jr.  per  annum,  under  a  royal  grant, 
issuing  out  of  certain  lands,  but  the  college  did 
not  know  the  particular  lands.     Decreed,  the 

!  executors  of  the  terre-tenant  should  be  answer- 
i  able  for  the  arrears.   Eton  College  v.  Beaucliawp, 

1  Ch.  Cas.  121. 
i      Where  a  statement  of  claim  alleged  that  an 
;  owner   in  fee  had  granted  lands,  by  indenture 
of  marriage  settlement,  to  a  trustee,  to  the  use 
;  inter  alia  that  A.  (in  case  she  should  survive  the 
settlor)  should  and  might  from  time  to  time 
I  after  his  decease,  take,  receive,  and  enjoy  to  her 
,  o^^^l  use  and  benefit,  an  annual  sum  or  yearly 
rent-charge  of  150/.,  by  way  of  jointure  during 
;  her  life,  to  be  issuing  and  payable  out  of  the  said 
lands,  and  that,  subject  to  the  said  rent-charge, 
:  the  lands  were  limited  to  the  use  of  trustees  for 
'  a  term  of  100  years ;  and  subject  thereto,  to  the 
I  use  of  the  grantor  in  fee  ;   and  that  it  was  de- 
clared by  the  indenture  that  the  term  of  years 
1  was  vested  in  the  trustees,  upon  trust,  when  and 
I  so  often  as  the  jointure  should  be  in  arrear,  by 
mortgage  or  sale  of  the  lands,  to  raise  and  pay 
the  arrears  and  costs ;  that  the  grantor  of  the 
rent-charge  died,  and  that  the  defendant  went 
into  possession,  under  his  will,  of  the  lands,  and 
the  rents  and  profits  thereof ;  and  that  certain 
arrears  of  the  said  lent-charge  had  accrued  due 
to  the  grantee  in  her  lifetime,  whose  executrix 
the  plaintiff  was  : — Held,  on  demun-er,  that  the 
existence  of  the  term  was  a  bar  to  the  absolute 
and  unlimited  personal  liability  of  the  defen- 
dant to    pay  the   arrears,  irrespective    of    the 
amount  received  or  receivable  by  him  from  the 
lands,  and  that  the  action  was  not  maintainable 
at  law.    Swift  v.  Kelly,  24  L.  R.  Ir.  478— C.  A. 

Owner  of  Part  of  Lands  charged.  ]— The 

defendant  was  the  owner  and  occupier  of  a  por- 
tion of  certain  lands  in  the  parish  of  P.,  which, 
by  a  private  act,  were  charged  with  the  payment 
to  the  vicar  of  an  annual  sum  of  2702.,  in  lieu  of 
tithes.  The  act  provided  that,  if  the  annual 
rents  were  in  arrear,  the  vicar  was  to  have  such 
and  the  same  powers  and  remedies  as  by  the  laws 
and  statutes  of  the  realm  are  provided  for  the 
recovery  of  rent  in  arrear ;  and  also,  that  if  no 
sufficient  distress  were  found  on  the  premises, 
1  the  vicar  might  enter  and  take  possession  of  the 
same  unt il  t  he  arrears  were  satisfied.  Four  years' 
arrears  of  the  annual  rent  accraed  in  respect  of 
the  whole  of  the  lands  charged,  during  the  whole 
of  which  period  the  defendant  was  the  owner  and 
occupier  of  a  portion  only  of  such  lands : — Held, 
that  the  vicar  might  maintain  an  action  of  debt 
against  the  defendant  for  the  whole  amount  in 
arrear ;  the  remedy  by  real  action,  which  was  a 
higher  remedy  than  the  action  of  debt,  having 
been  abolished  by  3  &  4  Will.  4,  c.  27,  s.  36  :— 
Held,  further,  that  the  defendant  hat.1  his  remedy 
in  an  action  against  the  co-owTiers  for  contribu* 
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tion.    Chrigtie  v.  Barker,  63  L.  J.,  Q.  B.  687— 
C.  A. 

Aftignment  of  Landi.] — An  action  for 


debt  lies  for  the  recovery  of  arrears  of  an  annuity 
charged  upon  land  against  the  assignee  of  part  of 
such  land  ;  and  it  makes  no  difference  whether 
the  annuity  was  createtl  by  deed  or  will.  Booth 
V.  Smith,  51  L.  T.  395  ;  47  J.  P.  759. 

Where  an  ecclesiastical  augmentation  by  way 
of  rent-charge  which  has  been  granted  to  a  vicar 
and  his  successors  under  29  Car.  2,  c.  8,  as 
extended  by  the  Augmentation  of  Benefices  Act, 
1  S3 1,  is  in  arrear,  the  whole  amount  in  arrear  is 
reecoverable  as  a  debt  for  which  the  assignee  of 
the  land  so  charged  is  liable,  and  is  not  limited 
to  the  extent  of  any  profits  which  he  may  have 
received  from  the  land.  Pertwee  v.  Towrtsend, 
€5  L.  J.,  Q.  B.  659  ;  [18961  2  Q.  B.  129  ;  75  L.  T. 
104. 

EnfranchiBement  of  CopyholdB.] — Copy- 


Therefore,  when  the  executor  of  the  grantee 
of  a  rent-charge  on  lands  situate  in  Australia, 
sued  in  England  the  devisee  of  the  lands  in  debt 
for  its  non-payment : — Held,  that  the  action  was 
maintainable  in  that  form,  but  that  it  was  a  local 
action  (there  being  no  privity  of  contract  between 
;  the  parties),  and  ought  to  be  brought  in  Aus- 
!  tralia  ;  and  a  plea  alleging  that  the  lands  were 
j  situate  in  Australia  is  a  good  plea  in  answer  to 
I  a  declaration  in  this  country  in  debt  for  non- 
payment of  the  rent-charge  by  the   devisee  to 
the  executor.    Ih. 

Since  the  abolition  of  real  actions  by  3  &  4 
WiU.  4,  c.  27,  s.  36,  an  action  of  debt  will  lie 
for  the  recovery  of  a  rent-charge  in  fee.  Thomas 
V.  Sylvester,  42  L.  J.,  Q.  B.  237  ;  L.  R.  8  Q.  B. 
368  ;  29  L.  T.  290  ;  21 W.  R.  912.  S.  P.,  ChrUtie 
V.  Barker,  supi'a. 

SeleaBO  —  Contribation.]  —  G.  died  in 


hold  lands  were  compulsorily  enfi*anchised  at  the 
instance  of  the  lord  in  1880,  in  consideration  of 
the  payment  of  annual  rent-charges.  At  that 
date  the  boundaries  of  the  copyhold  lands  were, 
and  had  been  for  some  time  previously,  confused 
and  incapable  of  identification,  but  no  proceed- 
ings were  taken  on  the  enfranchisement,  either 
by  lord  or  tenant,  under  s.  24  of  the  Copyhold 
Act,  1852,  to  identify  the  parcels  charged.  The 
rent-charges  were  paid  down  to  February,  1887, 
since  which  time  no  payment  had  been  made  : — 
Held,  that  the  enfranchisement,  while  it  put  an 
end  to  the  i-elationship  of  copyhold  tenant  and 
lord,  and  to  all  incidents  of  copyhold  tenure  in 
the  future,  did  not  relieve  the  former  copyhold 
tenant  from  liability  for  any  past  breach  or 
neglect  of  his  duty  as  such  ;  that,  accordingly, 
he  remained  liable  in  respect  of  the  confusion  of 
boundaries  which  had  occurred  during  the  sub- 
sistence of  the  copyhold  tenure ;  and  that  S.,  the 
owner  of  the  rent-charges  by  purchase  from  the 
former  lord,  was  entitled  to  a  personal  judgment 
for  payment  of  the  rent-charges  and  arrears,  and 
to  an  inquiry  to  ascertain  the  parcels  subject  to 
the  rent-charge,  and,  in  the  evcntiof  the  non- 
ascertainment  of  such  parcels,  to  substitution  of 
other  lands  of  the  defendant  equal  in  value  to 
the  enfranchised  lands  ;  and  that  the  fact  that 
the  enfranchisement  was  compulsory,  and  at  the 
instance  of  the  lord,  and  that  the  lord  had  not 
availed  himself  of  the  statutory  means  of  having 
the  parcels  identified,  was  no  bar  to  the  granting 
of  such  relief.  Searle  v.  Cooke,  69  L.  J.,  Ch. 
259 ;  43  Ch.  D.  519  ;  62  L.  T.  211— C.  A. 


When  an  Action  for  Debt  liei.] — A 


testator  devised  lands  in  fee,  after  the  determina- 
tion of  certain  life  estates,  to  A.,  B.  and  C,  as 
tenants  in  common,  subject  to  and  charged  with 
the  payment  of  200?.,  which  he  thereby  be- 
queathed to,  and  to  be  equally  divided  among, 
the  children  of  his  niece.  A.  and  B.,  during  the 
life  of  one  of  the  tenants  for  life,  granted  their 
reversion  in  two  undivided  third  parts  of  the 
lands  to  mortgagees  for  500  years  : — Held,  that 
an  action  of  debt  could  not  be  maintained  against 
the  termors  for  a  share  of  the  2002.  so  bequeathed. 
Braithwaite  v.  Skinner,  6  M.  &  W.  313  ;  8  L.  J., 
£x.  240  ;  3  Jur.  1054. 

An  action  of  debt  for  arrears  of  a  rent-charge 
upon  land  in  Australia  is  not  maintainable  in 
this  country.  Whitaker  v.  Ihrbes,  45  L.  J.,  C.  P. 
140 ;  1  C.  P.  D.  61 ;  33  L.  T.  682  ;  24  W.  B.  241 
— C.  A- 


1875,  having  devised  copyhold  land  to  W.  G., 
charged  with  an  annuity  to  the  plaintiff.  On 
the  24th  of  July,  1876,  W.  G.  contracted  to  sell 
part  of  the  land  to  the  defendant,  and  on  the 
31st  of  July,  1876,  W.  G.  surrendered  the  i-esidue 
of  the  land  in  fee  to  W.,  and  the  plaintiff  by 
deed  released  the  land  surrendered  to  W.  from 
the  annuity.  In  1883  the  plaintiff  sued  the 
defendant  for  arrears  of  the  annuity  : — Held, 
that  under  s.  10  of  Loi*d  St.  Leonards'  Act,  the 
defendant  was  liable  to  pay  such  a  proportion  of 
the  rent-charge  as  was  represented  by  his  part 
of  the  land  with  regard  to  the  whole  land  origi- 
nally charged.  Booth  v.  Sniitli.  54  L.  J.,  Q.  B. 
119  ;  14  Q.  B.  D.  318  ;  51  L.  T.  742  ;  33  W.  B. 
142~C.  A. 


Apportionment.] — ^A.,  on  his   marriage, 


settled  a  rent-charge  on  nis  wife  for  her  jointuiOi 
and  afterwards  devises  to  the  wife  part  of  the 
land  charged  with  the  rent-charge  :  bUl  is,  that 
the  rent-charge  might  be  apportioned.  Bill  dis- 
missed.    Knight  v.  Calthorpe,  1  Vem.  347. 

Uncertainty  as  to  Lands  charged — ^Action  to 
Ascertain  Lands — Coats.  J — By  three  awards  of 
enfi'anchisement  made  by  the  copyhold  com- 
missioners in  1880,  at  the  instance  of  the  lord 
of  a  manor,  of  copyholds  of  which  the  defen- 
dant was  tenant,  three  rent-charges  of  Zl.  16«.  4f2., 
10/.  11«.  id,,  and  21.  8«.  9e2.  were  created.  These 
rent-charges  were  subsequently  assigned  to  the 
plaintiff  S.,  and  were  duly  paid  do\vn  to  Feb- 
ruary, 1887,  but  not  since.  The  plaintiff  S., 
under  his  statutory  powers,  executed  three  deeds, 
by  which  he  purported  to  demise  the  lands  sub- 
ject to  the  rent-charges  to  his  co-plaintiff  P.  for 
500  years,  upon  trust  by  mortgage  or  sale  to  raise 
the  rent-charges,  and  all  costs  of  so  doing.  An 
action  was  brought  to  recover  the  arrears  of  the 
rent-charges,  and  to  have  the  lands  charged 
therewith  ascertained  ;  or,  if  that  was  not  possible, 
to  have  land  of  equal  value  set  out  to  secure 
them ;  and  for  execution  of  the  trusts  of  the 
three  deeds.  The  defendant  admitted  that  he 
was  in  possession  of  the  enfranchised  lands,  but 
stated  that  they  were  intermixed  with  other 
freehold  lands  of  his ;  that  the  boundaries 
were  confused  before  the  date  of  the  enfranchise- 
ment ;  that  this  was  done  without  any  neglect 
or  fault  on  his  part ;  and  that  he  was  willing 
to  have  them  ascertained  at  the  plaintiffs'  ex- 
pense. As  to  the  two  smaller  rent-charges,  it 
appeared  that  the  lands  out  of  which  they  issued 
wci*e  not  ascertained  :  but  as  to  the  larger  rent- 
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charge,  the  land  was  ascertained  bj  the  evidence 
before  the  court : — Held,  that,  as  to  the  two 
smaller  rent-charges,  there  must  be  an  inqnirr  (to 
be  conducted  in  chambers,  if  the  parties  were 
unable  to  ag^ree)  what  were  the  lands  charged 
therewith  respectively,  with  a  direction  that,  if 
they  could  not  be  ascertained,  land  of  the 
defendant  of  the  same  extent  in  each  case  as 
the  land  so  char^;ed  must  be  set  out  under  the 
direction  of  the  judge  in  chambers : — That,  as 
to  the  larger  rent-charge,  there  must  be  a  decla- 
ration as  to  what  it  consisted  of,  and,  further, 
that,  as  to  the  arrears  of  the  rent-charges,  there 
must  be  an  order  made  for  payment.  SearU  v. 
Coohe,  61  L.  T.  189  ;  37  W.  R.  730. 

Proof  on  Winding  up — ^Land  in  Potsetsion 
of  Liquidators.]  —  An  unregistered  company 
were  mortgagees  in  possession  of  land  subject  to 
a  rent-charge  created  by  deed.  The  com- 
pany was  wound  up  under  s.  203  of  the  Com- 
panies Act,  1862,  and  the  liquidators  for  some 
time  paid  the  rent-charge.  Then,  finding 
that  the  annual  value  of  the  property  was  not 
equal  to  the  rent-charge,  they  obtained  leave 
from  the  court  to  get  rid  of  the  land,  and  gave 
notice  to  the  tenant  in  occupation  of  the  land  and 
to  the  owner  of  the  rent-cnarge  that  they  re- 
pudiated the  land.  The  owner  of  the  rent-charge 
claimed  to  prove  in  the  winding  up  for  arrears 
which  had  accrued  since  the  repudiation : — Held, 
that  the  company  were  only  liable  so  long  as  they 
were  owners  of  the  land ;  that  the  liquidators 
had  sufficiently  repudiated  the  ownership  of  the 
land,  and  that  no  subsequent  claim  could  be  made 
for  the  r^t-charge.  ThomoJt  v.  Sylvester  (L.  R. 
8  Q.  B.  368)  explained  and  followed.  Blackhum 
Benefit  Building  Society^  In  r«,  Orahani^  Ex 
pane,  59  L.  J.,  Ch.  183  ;  42  Ch.  D.  343  ;  61  L.  T. 
746  ;  38  W.  R.  178  ;  2  Meg.  1— C.  A. 

Contribution.] — Purchaser  of  one  of  several 
parcels,  into  which  land  had  been  divided,  shall 
not  be  subject  to  the  rent-charge  on  the  whole  ; 
other  purchasers  must  contribute ;  grantor  rc- 
straineid  by  order.  Anon.^  Gary,  2.  8.  P.,  Dolman 
y.  Vavasor,  id.  92. 

In  a  like  case,  where  one  tenant  files  a  bill 
against  grantee,  he  most  make  all  who  should 
contribute  parties  defendant,  to  show  cause  why 
they  should  not  contribute.  Anon.,  Gary,  23. 
See  also  Chrixtie  v.  Barker,  supra. 

Taking  Possession.] — Devisee  of  a  rent-charge 
out  of  lands,  with  power  of  distress,  dies ;  his 
executrix  brings  a  bill  for  the  arrears  :  decreed, 
that  she  may  enter,  and  hold  and  enjoy  till  paid 
the  arrears.  Foster  v.  Foster,  2  Vern.  386  ;  Pre. 
Ch.  122. 


such  repairs  and  had  acquiesced  in  the  making 
thereof  or  not,  and  that  the  remedy  of  the  plain- 
tiff, if  any,  was  at  law,  and  depended  on  the 
construction  of  the  decil  of  1778.  Hooper  v. 
Cooke,  26  L.  J.,  Ch.  467  ;  2  Jur.  (N.8.)  527— L.  C. 

Diitreti.] — ^A  rent-charge  is  a  "  rent "  within 
the  Real  Property  Limitation  Act,  1833,  and  the 
owner  thereof  is  barred  from  the  remedy  of  dis- 
tress after  the  right  to  recover  the  rent-charge 
has  become  extinguished  by  non-payment  during 
the  period  limited  by  the  statute.  And  the 
statute  is  not  prevented  from  running  by  the 
fact  that  the  land  subject  to  the  rent-charge  i» 
in  the  possession  of  a  statutory  corporation. 
Jones  V.  waiters,  74  L.  T.  572— C.  A. 

A  testator  devised  his  freehold  estates  to 
trustees,  in  trust,  to  permit  his  wife  to  receive 
the  rents  for  her  life,  and  after  her  decease,  upon 
trust,  to  permit  his  nephew,  his  heirs  and  assigns, 
to  hold  and  enjoy  the  said  estates,  and  receive 
the  rents  and  profits,  subject  to  the  payment  of 
20Z.  yearly,  and  every  year  for  ever,  to  his  niece, 
her  executors,  administrators,  and  assigns,  and 
the  testator  made  chargeable  his  said  freehold 
estates  with  the  payment  of  the  said  sum.  The 
annuitant  died,  and  her  devisees  contracted  to 
sell  the  rent-charge,  which  was  stated  to  have 
been  given  to  the  testator's  niece,  her  heirs, 
executors,  administrators,  and  assigns : — ^Held, 
that  the  rent-charge  might  be  legally  distrained 
for,  and  that  the  thing  contracted  to  be  sold  was 
within  the  words  of  the  contract ;  and  a  decree 
was  made  for  specific  perfonnance.  Ramsay 
V.  Thorngate,  16  Sim.  574  ;  18  L.  J.,  Ch.  238. 

Sequestrators.] — Order  made  for  payment  of  a 
rent-charge  to  sequestrators  by  a  party  out  of 
whose  estate  the  same  was  issuing,  and  which 
was  payable  to  the  person  whose  estate  wa» 
sequestered.  Wilson  v.  Metcalfe,  1  Beav,  270  j 
8  L.  J.,  Ch.  331  ;  3  Jur.  601. 

Eeoeiver.] — If  a  purchns^cr  of  the  legal  estate 
in  lands,  subject  to  an  equitable  rent-charge, 
refused  to  pay  the  rent-charge,  a  receiver  will 
be  appointed.  Pritchard  v.  Fleetwood,  1  Mer, 
54. 

Interest.] — It  is  a  general  rule  that  where  ^ 
party  is  prevented  by  court  from  proceeding  to 
establish  his  right  at  law,  it  is  the  duty  of  the 
court  to  see  no  injury  arise  to  him  in  consequence 
of  its  interference ;  therefore,  where  an  annuitant 
was  restrained  by  injunction  from  proceeding  at 
law  to  recover  the  arreai's  of  rent-charge,  intei-est 
was  allowed.  O'BoTiel  v.  Browne,  1  Ball  &  B. 
262  ;  12  R.  R.  81.  S.  P.,  6  Ves.  93  ;  5  R.  R.  22S, 
See  also  2  Y.  &  J.  73  ;  1  Vern.  74. 


Lien.] — The  plaintiff  was  entitled  to  a 

rent-charge  created  by  a  deed  of  1778,  which 
contained  a  power  on  non-payment  to  enter  upon 
the  premises  charged,  and  receive  the  rents  until 
satisfaction  of  all  arrears  of  the  rent-charge, 
"together  with  all  such  costs,  charges,  and 
expenses  as  should  be  laid  out  and  expended 
by  him,  or  occasioned  by  reason  of  the  non- 
payment thereof."  In  1844,  the  rent-charge 
peing  in  arrear,  and  the  property  so  dilapidated 
as  to  be  unproductive,  the  plaintiff  entered  into 
possession,  and  expended  money  in  repairs : — 
Held,  that  he  had  no  lien  on  the  land  for  the 
moneys  so  expended,  whether  the  defendant,  the 
owner  of  a  subsequent  rent-charge,  had  notice  of 


Sale  of  Lands  Charged.] — A  sale  of  lands  dC' 
creed  to  raise  arrears  of  a  rent-charge  granted 
with  powers  of  distress  and  entry,  there  being 
nothing  to  distrain  on,  and  there  being  twenty 
other  concurrent  rent-charges  with  like  remedies. 
^Vhite  Y.Jam^s,  26  Beav.  191  :  28  L.  J.,  Ch.  179  } 
4  Jur.  (N.S.)  1214  ;  7  W.  R.  35. 

When  land  near  Manchester  was  subject  to  a 
chief  rent,  which,  owing  to  the  land  being  un- 
productive, had  not  been  paid  for  more  than 
twenty  years,  the  court,  in  a  suit  for  that  pur- 
pose by  the  persons  entitled  to  the  chief  rent, 
ordered  the  sale  of  the  land  for  the  payment  of 
all  the  arrears  of  the  rent.  Horton  v.  Hall, 
L.  R.  17  Eq.  437  ;  22  W.  R.  391. 
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The  grantee  of  a  rent-charge  secured  by  a 
term  for  years  and  a  judgment,  hi  not  entitled  to 
have  the  hmds  sold  discharged  of  a  lease  made 
before  suit,  and  after  the  grant  of  the  rent- 
charge,  where  it  did  not  appear  that  the  lands, 
if  BoTd  subject  to  the  lease,  would  not  produce 
sufficient  to  satisfy  his  demand,  even  though  not 
enough  to  satisfy  the  incumbrances  subsequent 
to  his  demand.  Stamer  v.  XlMtt^  3  Jo.  Ic  Lat. 
447  ;  9  Ir.  Eq.  R.  96. 

The  court  has  a  discretion  to  order  a  sale  of 
land  for  the  purpose  of  providing  for  arrears  of  a 
legal  rent-charge  issuing  out  of  the  rents  and 
profits  of  such  land,  whether  the  corpus  is  or  is 
not  charged  with  the  rent-charge.  Mamhro  v. 
ffamhro,  63  L.  J.,  Ch.  627 ;  [1894]  2  Ch.  664  ; 
8  B.  413  ;  70  L.  T.  084  ;  43  W.  R.  92. 

-^—  Parties.] — Suit  by  a  grantee  of  a  rent- 
charge,  on  behalf  of  himself  and  twenty  others, 
to  raise  the  arrears  by  sale,  sanctioned.  White 
y,  Jomes^  supra. 

A  rent-charge  for  a  certain  period  of  time, 
in  arrear,  charged  by  an  order  made  by  the 
inclosure  commissioners  upon  the  inheritance 
of  glebe  lands  of  a  rectory,  under  the  provisions 
of  the  Cicneral  Land  Drainage  and  Improvement 
Company's  Act  of  1849  (12  &  13  Vict.  c.  xci.), 
was,  under  the  provisions  of  the  same  act, 
oidered  to  be  raised  by  a  sale  of  the  glebe 
lands.  In  an  action  bv  the  owners  of  a 
rent-charge,  in  arrear,  charged  on  glebe  lands, 
for  a  declaration  that  they  were  entitled  under 
the  order  made  by  the  inclosure  commissioners 
to  a  charge  on  the  lands  for  the  sums  due  and 
to  become  due  of  the  rcnt-cliarge,  and  asUng  for 
a  sale  of  the  lands,  the  ecclesiastical  commis- 
sioners were  made  defendants : — Held,  on  de- 
murrer, that  they  were  not  necessary  parties. 
SoottUh  Widow'  Fund  v.  Craiff,  61  L.  J.,  Ch. 
363 ;  20  Ch.  D.  208  ;  30  W.  R.  463. 

Prooeedingt  in  Equity.]— Where  the  deeds  by 
which  a  rent-charge  was  granted  were  lost,  and 
the  rent  had  been  paid  twelve  years,  equity 
decreed  the  arrears  and  future  payment  to  be 
secured.     Collet  v.  Jaqueg^  1  Ch.  Cas.  120. 

The  court  will  entertain  a  suit  to  raise  the 
arrears  of  a  rent-charge,  although  the  plaint! d' 
may  appear  by  his  bill  to  have  full  legal 
remedies.  Aheame  v.  O^Callaghan^  Hay.  k  J. 
839. 

The  augmentation  of  vicarage  by  yearly  pay- 
ments of  corn  and  money  out  of  rectory,  is  a 
chaige  on  rectory  impropriate,  into  whose  hand 
soever  it  shall  come.  Where  vicar  brings  bill 
for  arrears  of  certain  annual  payments  issuing 
oat  of  impropriate  rectory,  he  shall  recover 
against  the  impropriator,  though  a  considerable 
time  has  elapsecl  between  the  commencement  of 
arrears  and  impropriator's  possession  :  but  pur- 
chaser, with  notice  of  such  claim,  pending  such 
suit,  shall  oidy  account  for  arrears  after  his 
possession.     Cooke  v.  8mee^  2  Bro.  P.  C.  184. 

Arrears  of  annuity  chargeable  by  deed  (a 
marriage  settlement)  on  land,  or  a  rent-charge  : 
->Hdd,  to  be  recoverable  by  bill  in  equity,  fied 
by  personal  representatives  of  grantee  against 
son  of  grantor,  the  devisee  of  estate,  although 
powers  of  entry  and  distress,  and  a  right  to 
peimanency  of  rents,  &c.,  in  satisfaction .  of 
annuity  when  in  arrear,  were  expressly  given 
and  reserved  to  grantee  by  the  deed ;  and 
although  the  right  to  thase  remedies  may  have 
derolved  on  the  representative,    or   he  might 


have  other  remedies  by  statute  or  otherwise. 
Cupit  Y.  Jackson,  13  Price,  721 ;  M*Clel.  496 ; 
28  R.  R.  736. 

A  bill  in  equity  does  not  lie  to  recover  a  rent- 
charge,  for  which  there  is  a  legal  remedy,  merely 
because  of  the  difficulty  of  proceeding  at  law  ; 
the  rule  being  that  a  party  must  abide  by 
the  legal  remSy  his  deed  provides  for  him 
unless  that  is  defeated  by  fraud,  or  rendered 
insufficient  by  some  contingency.  Cupit  v. 
Jackson  (supra),  and  other  cases  on  this  subject 
observed  on.    Roherts  v.  Hughes,  Beat.  417. 

Where  an  annuity  deed  contained  a  covenant 
to  pay  a  rent-charge,  and  for  a  further  assurance 
of  it,  and  the  grantor  becoming  insolvent,  ques- 
tions arose  as  to  the  applicability  of  rents  received 
by  his  assignees  to  discharge  arreara,  and  a  judg- 
ment and  execution  was  had  for  some  past  gales 
on  which  questions  of  satisfaction  were  raised, 
and  the  assignees  submitted  to  the  appoint- 
ment of  a  receiver  in  a  suit  founded  on  the 
deed,  who  brought  a  fund  into  court : — Held, 
that  these  circumstances  gave  jurisdiction  to 
entertain  the  suit.    lb. 

Bill  in  equity  lies  for  payment  of  an  entire 
rent  out  of  a  manor  where  there  are  no  demesne 
lands  on  which  to  distrain.  But  it  seems  that 
the  lands  must  be  indisputably  of  greater  value 
than  the  rent.  Leeds  (^Duke)  v.  Powell,  1  Ves. 
171. 

A  bill  in  equity  does  not  lie  to  recover  the 
arrears  of  a  rent-charge,  unless  it  be  proved 
that  there  are  cireumstances  which  render  the 
legal  remedies  useless  or  very  difficult.  Brady 
V.  Fitzgerald,  12  Ir.  Eq.  R.  273.  8.  P.,  Penne- 
father  v.  Stephens,  11  Ir.  Eq.  R.  61. 

The  several  authorities  respecting  bills  for 
annuities  and  rent-charges  reviewed  and  observed 
on.    Ih. 

Parties.]— Upon  a  bill  for  equitable  relief 

as  to  a  rent-charge,  all  the  persons  whose  estates 
are  liable  must  be  parties.  The  rule  dispensed 
with  under  cireumstances,  making  it  impractic- 
able, or  highly  inconvenient.  Att.'Cfen,  v.  Jack- 
sm,  11  Ves.  369. 

Lapse  of  Time  and  Statute  of  Limitations.]— 

See  Limitations,  Statute  of. 

4.  Other  Matters 

Rent-charge  not  incident  of  tenure.  Esdnile 
V.  Stephenson,  1  Sim.  &  S.  122  ;  24  R.  R.  151. 

Rent-charge  in  fee,  granted  out  of  gavel- 
kind land,  shall  de.<)cend  in  gavelkind.  Edwin 
V.  Thomas,  1  Vem.  489. 

As  to  a  fine  of  land,  not  barring  a  rent-charge 
issuing  oat  of  the  lands.  Whitfield  v.  Fausstt, 
1  Ves.  387. 

Whether  an  annuity  or  rent-charge  out  of  the 
profits  of  the  New  River  Company  is  to  bear  the 
luU  assessment  to  the  land-tax,  or  is  to  have 
the  benefit  according  to  the  proportion  of  a 
reduction,  in  consequence  of  an  assessment  upon 
the  profits  of  the  company  at  an  undervalue, 
quaere.  The  bill  by  the  annuitant  was  dis- 
missed, the  court  refusing  to  raise  an  equity 
as  to  the  profit  arising  from  disobedience  to 
the  act.    Adair  v.  New  Hirer  Cb.,  II  Ves.  429. 

Eight  of  Owner  of,  to  Sestrain  Waste  by 
Owner  of  Land.] — A  plot  of  land  was  conveyed 
to  uses  to  secure  a  rent-charge,  with  powers  of 
distress  and  entry  into  receipt  of  the  rents  and 
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profite  if  the  rent-charge  should  fall  into  arrear, 
and,  subject  thereto,  to  the  use  of  the  defendants* 
predecessors  in  title.  The  def cndimts  advertised 
for  sale  certain  steam-boilers  and  machinery  on 
the  property.  The  owners  of  the  rent-charge 
applied  for  an  injunction  to  restrain  the  sak. 
The  rent-charge  was  not  in  arrear  : — Held,  that 
the  owner  of  a  rent-charge  is  not  in  the  position 
of  a  mortgagee,  and  cannot  obtain  an  injunction 
to  restrain  waste  by  the  owner  of  the  land  out 
of  which  the  rent-charge  issues.  Sandeman  y. 
Jiushton,  61  L.  J.,  Ch.  1S6  ;  66  L.  T.  180. 

Batabilitj  oil — ^An  act  for  the  commutation 
of  tithes  in  the  Isle  of  Man  (1839)  provided  that 
there  shall  be  paid  annually,  in  lieu  of  tithes,  a 
certain  aggregate  sum,  to  be  apportioned  by  way 
of  rent-charge  amongst  those  entitled  thereto. 
An  act  to  provide  an  asylum  for  lunatics  and 
insane  persons,  after  directing  a  valuation  "at 
their  net  annual  value,  of  all  lands  and  all  real 
estate,"  provided  that  ''  as  soon  as  the  valuation 
is  complete "  the  tynwald  court  shall  lay  a  rate 
on  the  proprietors  of  all  lands  and  real  estate 
according  to  valuation : — Held,  that  a  rent- 
charge  under  the  act  of  1839  was  not  liable  to 
be  included  in  such  valuation,  or  ratable  under 
the  act  of  1860.  Ingram  v.  Drinkwater^  44 
L.  J.,  r.  C.  83  ;  32  L.  t.  746. 

And  see  Rates  and  Rating. 

Bight  of  Voting.]— -S*?*  Election  Law. 

J.  M. 


RENTS  AND   PROFITS. 

Ezoeas    of  Accumulations.]  —  See  Accumu- 

liATION. 

Apportionment.] — See  Apportionment. 

Income  of  Property  pending  Convertion.] — 
See  Conversion — Estate. 

Charges  on  and  Directions  to  raise  Money  ont 
of.] — See  Executor  and  Administrator — 
Portion — Power — Wi  ll. 

Of  Tenant  for  Life.] — See  Estate. 

On  Sales  of  Land.] — See  Vendor  and  Fur- 
chaser. 

Under  Shifting  Clanses.] — iS^^  Vested,  Con- 
tingent AND  Future  Interests. 

In  Cases  of  Posthomons  Children.] — See  Pos- 
thumous Children. 


REPAIRS. 

By  LBBUBB.'jSce  Landlord  and  ienant. 
Duty  of  Tenant  for  Life.]— /S^  Estate. 


REPLEVIN. 

County  Courts  Act,  1888,  ss,  133-137. 

1.  IVhen  Maintainable,  120. 

2.  Practice  in  Superior  Oourtj  122. 

3.  Practice  in  County  Court.—  See  COUNTY 

Court. 

4.  Replevin  Bond.— See  County  Court. 

1.  When  Maintainable. 

For  Goods  Wrongftdly  Taken.]— Replevin  lies 
in  all  cases  where  the  goods  of  a  party  have  been 
wrongfully  taken,  and  he  is  desirous  of  getting 
them  again ;  and,  consequently,  it  may  be 
brought  to  recover  goods  seised  in  execution,  or 
under  a  distress  warrant  issued  by  a  justice  of 
the  peace  in  a  case  where  he  has  no  jurisdiction. 
(rtorge  v.  Chaniber8,2  D.(N.S.)  783  ;  11  M.^c  \V. 
149  ;  12  L.  J.,  M.  C.  94  ;  7  Jur.  836. 

But  it  is  not  maintainable  pnless  there  has 
been  a  taking  of  the  goods  out  of  the  possession 
of  the  owner.  Mennie  v.  Blaluf^  6  £1.  &  Bl. 
842 ;  25  L.  J.,  Q.  B.  399  ;  2  Jur.  (N.S.)  933 ;  4 
W.  R.  739. 

F.,  being  in  possession  of  the  plaintiffs  goods, 
not  as  his  servant,  but  as  bailee  with  a  special 
property,  delivered  them  to  the  defendant  with 
intent  to  give  him  a  lien  against  the  plaintiff ; 
and  the  defendant  peaceably  and  bon&  fide  took 
possession  with  this  intention,  but  had  no  lien, 
and  had  no  right  to  detain  the  goods,  as  against 
the  plaintiff.  The  plaintiff  demanded  the  gooils, 
und,  being  refused,  brought  replevin : — Held) 
that  there  had  been  no  taking  changing  the 
possession  :  and  that  though  the  plaintiff  could 
have  recovered  in  trover,  or  detinue,  replevin  did 
not  lie.     Ih. 

Writ  of  replevin  does  not  lie,  unless  there  has 
been  a  taking  of  the  goods  out  of  the  possession 
of  the  person  who  sues  it  forth.  Chamberlain^ 
Ex  parte,  1  Sch.  &  Lef .  320. 

But  it  lies  upon  any  taking,  and  not  merely 
upon  a  distress.    lo. 

To  warrant  a  party  in  issuing  a  writ  of 
replevin,  he  should  have  been  in  clear  and 
uuequi vocal  possession  of  the  thing  replevied,  at 
the  time  of  the  alleged  taking.  Comerford  v. 
Blake,  2  Ir.  Eq.  R.  176. 

Replevin  lies  only  where  goods  are  unlawfully 
taken,  not  where  they  are  simply  detained  by  a 
party  to  whom  they  have  been  delivered  upon  a 
contract.  Galloway  v.  Bird,  12  Moore,  547  ;  4 
Bing.  299  ;  6  L.  J.  (O.S.)  C.  P.  180. 

It  lies  in  every  case  of  an  alleged  wrongful 
taking  of  goods.  Allen  v.  Sharp,  2  Ex.  352  ;  17 
L.  J.,  Ex.  209. 

So  whei'e  goods  have  been  unlawfully  taken, 
though  not  as  a  distress,  and  therefore  when  H. 
and  B.  were  sued  in  replevin  for  taking  a  horse 
under  a  claim  of  property  by  A.,  who  alleged 
that  the  horse  had  been  stolen  from  him,  and  B. 
had  acted  in  the  tiansaction  only  as  a  constable : 
— Held,  that  the  action  was  maintainable.  Mellor 
v.  Leather,  1  El.  &  Bl.  619  ;  22  L.  J.,  M.  C.  76  ; 
17  Jur.  709. 

A  writ  of  replevin,  issued  to  get  back  possession 
of  papers  taken  wrongfully,  but  not  by  way  of 
distress.    Anon,,  1  MoU.  390. 

Application  to  quash  a  writ  of  replevin  issued 
to  try  the  right  to  stop  goods  in  transitu,  refused* 
Farrell  v.  Beres/ord,  1  Ball  &  B.  328. 

On  Bittreit.] — ^It  lay  at  common  law  for  a 
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wrongful  detention  of  goods  taken  under  a  lawful 
distress.  Ikans  v.  Elliott,  6  N.  &  M.  606  ;  5 
A.  &  E.  142  ;  2  H.  &  W.  231  ;  6  L.  J.,  K.  B.  259. 

Replevin  is  maintainable  against  a  person  who 
improperly  issues  a  warrant  under  which  another's 
goods  are  distrained.  Jones  y.  Johntton,  a  Ex. 
«62  ;  20  L.  J.,  M.  C.  11. 

The  24  Geo.  2,  c.  44,  s.  6,  as  to  previous 
demand  of  the  warrant,  and  the  2  &  3  Vict.  c.  93, 
8.  8,  and  the  1  &  2  Will  4,  c.  41,  s.  19,  as  to  notice 
of  action,  do  not  apply  to  replevin.  Oay  v. 
Matthews^  infra. 

Where  a  magistrate  has  competent  jurisdiction, 
and  adjudges,  and,  on  refusal  to  pay,  issues  a 
warrant  of  distress,  and  sale,  the  goods  taken 
under  it  are  not  repleviable.  WUton  v.  Weller^ 
1  Br.  &  B.  57  ;  3  Moore,  294.  And  see  WooUon 
V.  Harvei/y  5  East,  75  ;  and  Rex  v.  Boseawn^  14 
East,  605. 


payment  of  the  single  amount  of  the  rate,  thrice 
the  charges  of  the  levy,  and  the  costs.    lb. 

Semble,  that  where  anyone  is  rated  for 
premises  in  his  occupation,  and  for  others  which 
are  not,  the  whole  rate  is  a  nullity,  and  an  action 
of  replevin  is  maintainable.  L,  <J*  N.  W.  Ry,  v. 
Buckmuiiter,  44  L.  J.,  M.  C.  29  ;  L.  R.  10  Q.  B. 
70  ;  31  L.  T.  835  ;  23  W.  R.  160. 

It  lies  in  the  case  of  goods  taken  under  a 
warrant  of  distress  issued  hy  a  justice  to  enforce 
payment  of  the  costs  ordered  on  an  appeal  a.srainst 
a  poor-rate,  under  12  &  13  Vict.  c.  45,  s.  5.  and 
11  &  12  Vict  c."  43,  s.  27.  Gay  v.  Matt  hewn, 
4  B.  &  S.  425  ;  33  L.  J.,  M.  C.  14  :  9  Jur.  (n.S.) 
716  ;  8  L.  T.  674  ;  11  W.  R.  922— Ex,  Ch. 

.  2.  Practice  in  Superiob  Court. 
Beolaration.] — In   a    declaration  for   taking 


A  pei*son  having  brought  replevin  for  goods  I  goods,  the  description,  number,  and  value  of 


levied  under  a  warrant  of  distress  for  an  assess- 
ment made  by  a  special  sessions  under  the  High- 
ways Act  (13  Geo.  3,  c.  78),  s.  47,  on  the  ground 
of  the  premises  for  which  he  was  assessed  being 
situate  without  the  township  which  was  liable 
to  repair  the  road,  the  court  refused  to  set  aside 
the  proceedings.  Fenton  v.  Boyle,  2  Bos.  &  P. 
(N.B.)  399  :  1  Taunt.  344. 

Replevin  may  be  maintained  for  goods  dis- 
trained under  a  warrant  from  commissioners 
authorised  by  act  of  parliament  to  levy  rates  for 
specific  local  purposes,  with  power  of  distress. 
Att.'Gen.  v.  Brown,  1  Swanst.  304. 

Por  Bent.] — If  a  landlord  distrains  for 

more  rent  than  is  due,  the  tenant's  course  is  to 
tender  the  amount  really  due,  and  if  the  landlortl 
refuses  to  accept  that  sum,  to  replevy  the  goods 
and  try  the  disputed  question  of  amount  in 
replevin.  Qlyn  v.  Thomas,  11  Ex.  870  ;  26  L.  J., 
Ex.  125;  2  Jur.  (N.a.)  378;  4  W.  R.  363— 
Ex.  Ch.  S.  P.,  French  v.  Phillips,  1  H.  &  N. 
564;  26  L.  J.,  Ex.  82;  2  Jur.  (N.S.)  1169;  5 
W.  R.  114— Ex.  Ch. 

Neither  the  removal  of  a  distress  for  rent  from 
the  demised  premises  after  five  days,  nor  an 
appraisement  of  the  distress,  takes  away  the 
tenant's  right  to  replevy.  Jacob  Y.King,  5  Taunt. 
451  ;  1  Marsh.  135  ;  15  R.  R.  550. 

If  the  goods  remain  unsold,  the  tenant  may 
replevy  after  five  days.    Anon.,  1  Chit.  196. 

Por  Poor  Bates.] — When  a  party  is  rated 

in  respect  of  property  not  in  his  occupation,  he 
is  not  bound  to  appeal,  but  may  replevy  any 
distress  for  such  poor-rate.  Bristol  Overseers  v. 
Wait,  3  N.  &  Mf.  359  ;  1  A.  &  E.  264  ;  3  L.  J., 
M.  C.  71. 

But  when  a  party  is  liable  to  be  rated, 
his  mode  of  impeaching  the  validity  of  the 
i-ate  is  by  appeal,  ami  not  by  replevin.  Mar- 
shall V.  Pitman,  2  M.  &  Scott,  745  ;  9  Bing. 
695  ;  2  L.  J.,  M.  C.  33. 

Replevin  lies  for  goods  improperly  taken  for 
poor-rates,  even  though  an  appeal  against  the 
poor-rate  has  been  disallowed  by  a  court  of 
quarter  sessions,  acting  within  its  jurisdiction. 
Rhymney  Ry.  v.  Price,  16  L.  T.  394. 

In  replevin  on  a  distress  for  a  poor-rate  under 
43  Eliz.  c.  3,  the  treble  damages  given  to  the 
defendant  by  s.  19  are  thrice  the  amount  of  the 
damages  found  by  the  jury.  Newman  v.  Bar- 
nard,  3  M.  &  Scott,  738 ;  10  Biug.  274. 

The  court  refused  to  stay  the  proceedings  on  a 
judgment  of  non  pros,  in  such  an  action,  on 


them  should  be  stated  with  certainty.  Pope  v. 
Tilman,  1  Moore,  386  :  7  Taunt.  642  ;  18  R.  R. 
622. 

Where  a  declaration  does  not  sufficiently 
specify  the  goods  and  chattels,  and  the  place  in 
which  they  are  taken,  the  defect  is  cured  by  an 
avowry,  justifying  the  taking  of  the  said  goods 
and  chattels  in  the  said  place,  even  though  the 
avowry  is  a  bad  plea.  Banks  v.  Angell,  3  N.  & 
P.  94  ;  7  A.  &  E.  843  ;  7  L.  J.,  Q.  B.  109  ;  2  Jnr. 
657. 

A  declaration  as  follows :  "  A.  B.  sues  C.  D. 
for  that  the  defendant,  on  land  in  the  occupation 
of  the  plaintiff,  in  the  parish,  &c.,  called  &c., 
took  the  goods  of  the  plaintiff  (that  is  to  say), 
six  wheat-ricks,  and  unjustly  detained  the  same 
against  sureties  and  pledges  until,  &c.,  whereby 
he  has  sustained  damage,  and  he  claims  100/.," 
is  a  declaration  in  replevin.  Gay  v.  Matthews, 
4  B.  &  S.  425  ;  32  L.  J.,  M.  C.  58  ;  9  Jur.  (N.S.) 
716  ;  8  L.  T.  674  ;  11  \V.  R.  922— Ex.  Ch. 

In  an  action  for  selling  goods  which  had  been 
replevied,  the  declaration  ought  to  contain  an 
averment  that  the  defendant  knew  that  the 
goods  had  been  replevied.  3founsey  v.  Dawson, 
1  N.  &  P.  763  ;  W.,  W.  &  D.  283  ;  6  A.  &  E. 
752;  6L.  J.,  K.  B.  251. 

Pleas— :;il  habnit  in  tenementis  and  Pay- 
ment.] -i\'\\  habuit  in  tenementis  is  no  plea  in 
bar  to  an  avowry  under  11  Geo.  2,  c.  19,  s.  22. 
Sullivan  V.  Stradlino,  2  Wils.  208. 

A  plea  to  an  avowry  for  a  distress  for  rent  in 
arrear,  "  that  before  the  lessors  had  anything  in 
the  premises,  and  before  they  (claiming  title 
under  a  pretended  agreement  between  them  and 
A.),  demised  them  to  the  lessee,  A.  had  mort- 
gagied  them  in  fee  to  B. :  that  the  mortgage 
being  forfeited,  and  notice  of  the  forfeiture 
being  given  to  the  lessee,  and  he  having  been 
required  to  attorn,  did  attorn  to  B.,  when  he 
distrained  for  the  rent,  which  the  lessee  paid 
him  to  prevent  the  goods  from  being  sold  under 
the  distress : — Held,  that  such  plea  amounted  in 
substance  merely  to  a  plea  of  nil  habuit  in  tene- 
mentis. Alchoi'ue  V.  Gomme,  9  Moore,  130 ;  2 
Bing.  54  ;  2  L.  J.  (O.S.)  C.  P.  118. 

To  an  avowry  of  a  distress  for  rent,  the 
plaintiff  pleaded,  that  before  defendant  had  any 
interest  in  the  premises  they  were  mortgaged  in 
fee  ;  that  the  mortgagor  remained  in  possession, 
and  demised  to  the  defendant ;  that  the  defen- 
dant, the  mortgage  •  money  being  still  due, 
demised  to  the  plaintiff ;  that  afterwards,  the 
mortgage-money  being  still  due  and  interesu 
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thereon,  and  14{.  aTOwed  for  by  the  defendant 
being  also  in  arrear,  the  mortgagee  gave  notice 
to  the  plaintiff  to  pay  the  142.  to  him  instead  of 
to  the  defendant,  and  threatened,  in  case  of  non- 
payment, to  put  the  law  in  force,  and  was  then 
about  to  put  the  law  in  force,  wherefore  the 
plaintiff  necessarily  paid  that  sum  to  the  mort- 
gagee, and  so  the  said  sum  was  not  in  ari'ear  : — 
Held,  that  the  plea  was  good,  being  a  plea  of 
payment,  and  not  of  nil  habuit  in  tenemento  ; 
that  it  was  not  bad  for  setting  out  the  circum- 
stances of  the  payment.  Johnson  y.  Janes,  1 
P.  &  D.  661 ;  9  A.  &  E.  809  ;  8'  L.  J.,  Q.  B.  124. 
A  plaintiff  may,  in  bar  to  an  avowry  for  rent, 
plead  a  compulsory  payment  to  the  ground 
landlord  or  other  incumbrancer  having  claims 
paramount  to  those  of  the  immediate  landlord 
making  the  distre^8.  Jones  v.  Morris^  3  Ex. 
742  ;  18  L.  J.,  Ex.  477. 

Hon  oepit] — Non  cepit  does  not  put  the 

plaintiff  to  proof  of  property.  Dozer  v.  Baiciings, 
2  M.  &  Rob.  544. 

Under  non  cepit,  a  defendant,  under  5  &  6 
Will.  4,  c  76,  ss.  76, 183,  may  show  that  he  was 
a  constable  appointed  for  a  borough,  and  took 
the  goods  within  the  county  wherein  the  borough 
is  situate,  but  without  the  borough,  on  a  charge 
that  they  had  been  stolen.  Mellor  v.  LeatlteVy 
\  Kl.  &  lil.  619  ;  22  L.  J.,  M.  C.  76  ;  17  Jur.  709. 

Hon  tennit  and  Eiens  in  arrere.] — Evic- 
tion by  the  superior  landlord  may  be  given  in 
evidence  under  non  tenuit.  Hopcroft  v.  Keys^ 
2  M.  &  Scott,  760  ;  9  Bing.  613. 

Where  a  statute  of  limitations  extinguishes 
the  right,  and  does  not  merely  bar  the  remedy 
the  defence,  under  such  statute,  need  not  be 
pleaded  specially,  and  therefore,  in  replevin, 
evidence  of  the  lapse  of  twenty  years,  under 
8  &  4  Will.  4,  c.  27,  ss.  2,  8,  34,  since  the  last 
payment  of  rent,  may  be  given  under  a  plea  in 
bar  of  non  tenuit.  De  Beauvoir  v.  Owen,  5  Ex. 
166  ;  19  L.  J.,  Ex.  177— Ex.  Ch. 

Proof  of  payment  of  rent  to  the  avowant  is 
prim&  facie  evidence  that  he  is  the  owner  of  the 
land  ;  but  where  the  plaintiff  did  not  originally 
receive  the  possession  of  the  land  from  the 
avowant,  it  is  competent  to  the  plaintiff  to 
rebut  the  title  of  the  avowant  by  showing  that 
he  paid  rent  under  circumstances  which  did  not 
entitle  the  avowant  to  the  rent ;  and  such 
evidence  may  be  given  on  the  issue  of  non 
tenuit.  Rogers  v.  Pitcfier,  6  Taunt  202  ;  1 
Marsh.  541. 

Avowry  for  a  quarter's  rent  in  arrear.  The 
defendant  was  mortgagor  in  possession,  having 
mortgaged  to  H.  in  1834.  The  defendant,  in 
1838,  demised  the  premises  to  the  plaintiff,  at 
an  annual  rent,  payable  quarterly,  and  in  1840 
he  gave  H.  an  authority  to  receive  the  rent  of 
the  premises,  described  as  occupied  by  the  plain- 
tiff, and  belonging  to  the  defendant.  H.  com- 
municated this  authority  to  the  plaintiff,  and 
gave  him  notice  not  to  pay  rent  to  the  defendant, 
but  to  H.  The  plaintiff  accordingly  paid  several 
quarters'  rent  toH.  ;  but,  shortly  before  Michael- 
mas, 1841,  when  the  quarter's  rent  mentioned  in 
the  avowry  became  due,  the  defendant  gave 
notice  to  the  plaintiff  not  to  pay  it  to  H.,  but 
to  the  defendant.  The  plaintiff  paid  to  neither, 
and  the  defendant  distrained.  At  that  time  a 
small  arrear  of  intci-est  was  due  from  the  defen- 
dant to  H.  under  the  mortgage : — Held,  first,  that 
the  authority  and  payments  of  rent  effected  no 


change  in  the  tenancy,  and  that  the  issue  on 
non  tenuit  must  be  found  for  the  defendant. 
Wfieeler  v.  Branscombe,  5  Q.  B.  373  ;  D.  &  M. 
406  ;  13  L.  J.,  Q.  B.  83. 

Held,  secondly,  that  the  issue  on  riens  in  arrere 
must  also  be  found  for  the  defendant,  since,  if 
the  facts  proved  amounted  to  a  defence,  they 
ought  to  have  been  made  the  subject  of  a  special 
plea.    lb. 

To  an  avowry  for  rent  a  plea  in  bar  of  payment 
to  a  ground  landlord  or  other  incumbrancer 
amounts  to  a  plea  of  riens  in  arrere,  and  should 
be  so  pleaded.  Jones  v.  Morris,  3  Ex.  742  ;  18 
L.  J.,  Ex.  477. 

Under  the  issue  of  riens  in  arrere,  the  plaintiff 
cannot  controvert  the  holding  as  claimed  by  the 
defendant  in  his  avowry.  HUl  v.  Wright,  2 
Esp.  669. 

Infancy.] — ^A  plaintiff  may  plead  in  bar 


to  an  avowry  or  a  cognisance  that  he  did  not 
hold  as  tenant,  and  that  there  was  nothing  in 
arrear,  with  a  plea  of  infancy.  Wilson  v.  Amest 
1  Marsh.  74  ;  5  Taunt  340. 

Tender  of  Bant  and  Ezpenfos.] — Replevin 

for  taking  and  detaining  cattle.  Avowry  for 
rent  in  an*ear.  Plea,  that,  after  the  taking  and 
before  the  impounding,  the  plaintiff  tendered  th6 
rent  and  expenses.  On  special  demurrer,  for 
that  the  plea  did  not  go  to  the  taking,  but  only 
to  the  detaining : — Held,  a  good  plea,  the  tortious 
detention  being  a  taking.  Bvans  v.  Elliot,  6 
A.  &  E.  142  ;  6  N.  &  M.  606  ;  2  H.  &  W.  231  ;  6 
L.  J.,  K.  B.  259. 

Ho  Seversionary  Interest] — AvowTy  for 

rent  in  arrear,  that  the  plain tifb  held  the  premises 
in  which,  &c.,  as  tenants  to  A.  Plea,  that  A. 
demised  the  premises  to  the  plaintiffs  for  all  the 
residue  of  his  interest  in  the  same,  and  that  A. 
had  not  any  reversionary  interest  in  the  same. 
The  defendant  replied — a  power  of  distress  given 
to  A.  by  the  award  of  an  arbitrator  to  whom 
certain  disputes,  and  all  matters  in  difference 
between  liim  and  the  plaintiffis,  had  been  referred. 
The  plaintiffs  rejoined  that  it  was  not  referred 
to  the  arbitrator,  whether  A.  should  have  a  power 
of  distress : — Held,  that  the  plea  was  good,  and 
that  the  replication  was  biid,  in  not  averring 
that  the  arbitrator  had  authority  to  confer  a 
power  of  distress,  or  that  the  right  to  distress 
was  one  of  the  matters  in  difference.  Pascoe  v. 
Pascoc,  3  Bing.  (n.c.)  898;  5  Scott,  117;  8 
Hodges,  188 ;  6  L.  J.,  C.  P.  322. 

Payment  of  Money  into  Court.] — ^A  plain- 
tiff may  pay  the  rent  into  court,  for  which  the 
defendant  avows.     Vernon  v.  Wynne,  1  H.  BL  24. 

A  defendant  may  pay  money  into  court  as  to 
a  part  of  a  disti-ess,  and  avow  as  to  the  residue. 
Lambert  v.  Ilepworth,  2  G.  &  D.  112  j  2  Q.  B. 
729  ;  11  L.  J.,  Q.  B.  85. 

Other  Pleai.] — In  replevin  upon  a  distress 

for  rent,  a  plea  in  bar,  that  the  defendant  pulled 
down  a  summer-house,  whereby  the  plaintiff  was 
deprived  of  the  use  thereof,  without  saying  that 
he  was  expelled  or  put  out  of  the  same,  was  held 
insufficient ;  being  a  mere  trespass,  but  no 
eviction.    Hunt  v.  Cope^  Cowp.  242. 

Replevin  for  taking  the  plaintiff's  goods  and 
chattels  :  to  wit,  a  lime-kiln  ;  avowry  for  rent ; 
a  plea  in  bar  that  the  lime-kiln  was  affixed  to 
the  freehold,  is  bad,  because  a  departure  from  the 
declaration.    Siblet  v.  Smith,  4  Term  Rep.  604. 
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A  defendant  having  made  cognisance  for  rent 
flervice  as  bailiff  of  A.,  B.  and  C,  who  were  law- 
fnllj  possessed  of  a  manor  of  which  the  locus  in 
quo  was  parcel,  and  hoMen  at  a  certain  rent ; 
tne  plaintiff  replied,  that  A.,  B.  and  C.  were  not 
fleised  in  their  demesne  as  of  fee  of  the  manor  : 
Held,  bad.  BvlpU  v.  Clarke,  1  Bos.  &  P.  (N.B.)  56. 
In  replevin  for  taking  a  stranger^s  cattle  for 
rent  in  arrcar,  a  plea,  that  the  cattle  were  not 
levant  and  couchant  in  the  close,  in  which,  &c., 
ia  bad,  for  not  showing  the  circumstances  under 
which  the  cattle  came  upon  the  close,  so  as  to 
entitle  them  to  be  privileged  from  distress. 
JonM  Y.  J\)u>ell,  8  D.  &  K.  416  ;  6  B.  &  C.  647  ;  4 
li.  J.  (0.8.)K.  B.  281. 

In  replevin  for  taking  three  steers,  the  defen- 
dant first  made  cognisance  as  bailiff  of  a  lord  of 
A  manor,  that  the  locus  in  quo  was  a  common 
-within  it,  and  that  the  jui'ors  at  a  court-leet 
made  a  regulation  or  by-law,  that  no  person 
should  keep  any  steer  on  the  common,  after  two 
years  old,  under  the  penalty  of  20*.  a  head  for 
each  of  such  cattle  ;  and  that  by  another  custom, 
if  the  sum  directed  to  be  paid  by  way  of  penalty 
{or  a  breach  of  such  i*egulation  was  refused,  a 
distress  might  be  levied  ;  that  as  the  steers,  being 
more  than  two  years  old,  were  depasturing  on 
the  common,  he  took  them  in  the  name  of  a 
distress ;  and,  secondly,  that  he  distrained  them 
damage  feasant.     The  plaintiff  pleaded  to  the 
second  cognisance  that  ne  was  entitled  to  right 
of  common,  as  being  seised  in  fee  of  a  messuage  ; 
and  that  he  turned  the  steers  in  question,  being 
less  than  two  years  old,  to  wit,  one  year  old,  on 
the  conmion  to  depasture : — Held,  that  the  first 
cognisance  was  bad,  as  it  did  not  state  that  the 
distress  was  taken  for  the  penalty,  or  that  the 
pLiintiff  refused  to  pay  the  same.     Cleirs  v. 
isUreiut,  2  Moore,  464. 

Held,  also,  that  the  plea  to  the  second  co^?- 
nisance  was  bad,  as  it  did  not  state  that  the 
steers  were  less  than  two  years  old  when  they 
were  distrained.    Ih, 

An  avowry  was  made  in  respect  of  a  right  of 
common  claimed  by  a  corporation,  under  a  grant 
f  mm  De  Vesci.  The  plaintiff  pleaded  that  the 
corporation  had  been  accustomed  to  appoint  a 
reasonable  number  of  herds,  for  superintending 
the  common  and  beasts  on  it  ;  and  also  to 
appoint,  for  the  pains  of  each  herd,  a  reasonable 
and  proper  number  of  stints  of  each  such  herd 
to  be  depastured  upon  the  common: — Held, 
sufficient  after  verdict.  ELliott  v.  Hardy,  3 
Bing.  61 ;  10  Moore,  317  ;  3  L.  J.  (o.s.)  C.  P.  153. 
Where  the  claim  of  a  plaintiff  was  founded  on 
ft  custom  to  demise  a  right  of  common  appur- 
tenant without  deed,  and  he  pleaded  a  custom  to 
demise  the  right  of  common  generally,  and  a 
demise  according  to  the  custom  :  —  Held,  that, 
even  supposing  such  a  custom  to  be  goo<l,  the 
plea  was  bad  on  the  face  of  it,  without  alleging 
a  custom  to  demise  without  deed,  in  lieu  thereof. 
JLathbury  v.  Arnold^  8  Moore,  72  ;  1  Bing.  217  ; 
1  L.  J.  (0.8.)  C.  P.  71 ;  24  R.  R.  6U3. 

Default  in  deliveriiLg  Defence  —  Action  on 
Beplevin  Bond — Judgment.] — If,  in  an  action  on 
a  replevin  bond,  the  plaintiff,  instead  of  claim- 
ing damages,  claims  the  amount  for  which  the 
bond  is  given,  and  becomes  entitled  to  judgment 
by  default,  his  proper  course  is  to  enter  final 
judgment  under  Ord.  XXIX.  r.  2,  and  not  in- 
terlocutory judgment  under  r.  4  of  that  order. 
J)}x  V.  Grtwm,  i\)  L.  J.,  Ex.  430 ;  5  Ex.  D.  Ul  ; 
28  W.  R.  370. 


Avowries  and  Oogniianoei — Assignmont  of 
Cause.] — ^A  man  may  profess  to  distrain  for 
one  cause,  and  may  avow  for  another,  if  a  good 
one ;  and  where  avowries  (admitted  by  a  plea 
in  bar  to  be  true)  showed  that  a  defendant  nad 
a  good  cause  for  distraining  as  he  had  done,  it 
was  immaterial  that  he  had,  when  distraining,  as* 
signed  an  invalid  reason  for  the  distress.  Phil* 
lipt  Y.  WhiUed,  2  EL  &  EL  804  ;  29  L.  J.,  Q.  B. 
164  ;  6  Jur.  (N.S.)  727 ;  2  L.  T.  278  ;  8  W.  R.  494. 

By  whom— Executors.] — Where  a   dis- 


tress was  made  by  the  command  and  in  the 
name  of  a  landlord,  but  he  died  before  the  dis- 
tress was  actually  made : — Held,  that  the  bailiff 
might  make  cognisance  as  the  bailiff  of  his  exe* 
cutrix,  under  32  Hen.  8,  c.  37,  s.  1,  who  ratified 
the  distress,  although  before  probate.  WhiU* 
Iwad  V.  Taylor,  2  P.  &  D.  867 ;  10  A.  &  E.  210  ; 
9  L.  J.,  Q.  B.  65. 

In  replevin  for  taking  the  plaintiff*s  goods  the 
defendant  made  cognisance  as  bailiff  of  an 
executrix,  for  arrears  of  rent  incurred  in  the 
lifetime  of  the  testator : —  Held,  that  such 
avowry  need  not  set  out  the  title  of  the  testator, 
nor  show  that  the  executrix  was  entitled  to 
distrain  under  32  Hen.  8,  c.  37,  s.  1  ;  and  that, 
at  all  events,  it  could  not  be  objected  to  after 
verdict.  Martin  v.  JBurton,  3  Moore,  608  ;  1 
Br.  &  B.  279. 

An  avowry  by  executors  of  F.,  that  the  plain- 
tiff for  all  the  time  during  which  the  rent  was 
accruing  due,  and  thence  until  and  at  the  time 
when,  &c.,  and  until  and  at  the  death  of  F.,  held 
the  place  in  which,  &c.,  as  tenant  to  F.  in  his 
lifetime,  under  a  demise  made  to  him  at  a 
yearly  rent,  payable  quarterly,  and  because  two 
years'  rent  due  from  the  plaintiff  to  F.  in  his 
lifetime  remained  unpaid  to  him  or  his  exe- 
cutors, and  because  the  plaintiff  remained  in 
possession  of  the  place  in  which,  A:c.,  from  the 
death  of  F.  till  the  time  when,  &c.,  the  exe- 
cutors of  F.  well  avowed  the  taking  :  —  Held, 
that  sach  avowry  was  sufficient  within  1 1  Geo. 
2,  c.  19,  s.  22,  and  32  Hen.  8,  c.  37,  s.  1,  and 
might  be  supported.  Staniford  v.  Sinclair,  9 
Moore,  376  ;  2  Bing.  193  ;  3  L.  J.  (o.s.)  C.  P.  247. 

Administrators.] — In  replevin  for  taking 


the  plaintiffs  goods,  the  defendant  avowed 
under  32  Hen.  8,  c.  37,  as  administratrix  of  A. 
who  was  seised  in  fee  ;  that  B.  held  the  premises 
as  tenant  to  him  by  virtue  of  a  demise  made  to 
him  at  and  under  a  certain  yearly  rent;  and 
that  because  a  sum  for  rent  was  due  to  A.,  at 
the  time  of  his  death,  from  B.,  and  still  in  ar- 
rear  to  the  defendant,  she,  as  administmtrix, 
well  avowed  the  taking  of  the  goods  in  the 
premises,  in  which,  &c.,  the  same  being  charged 
with  the  payment  of  rent  to  A.,  and  con- 
tinuing in  possession  of  the  plaintiff  as  tenant 
to  B. ;  it  appearing  that  6.  was  possessed  of  the 
premises  by  virtue  of  a  lease  for  twenty-one 
'  years,  it  was  objected  that  the  defendant  was 
not  entitled  to  distrain  under  the  statute,  and 
that  the  avowry  was  bad ;  but  the  court  held, 
that  as  the  tenancy  did  not  appear  to  be  for 
years,  and  that  as  it  was  unnecessary  for  the  de- 
fendant to  show  how  the  plaintiff  became  entitled 
to  or  held  the  premises,  the  avowry  was  sufficient. 
Mcriton  v.  Gilhee,  2  Moore,  48  ;  8  Taunt.  159. 

Joint-Tenants  and  Tenants  in  Common.] 

— An  avowry  by  one  of  several  co-heire  in  gavel* 
'  kind,  in  his  own  right,  with  a  c<)«,'nisance  as 
>  bailiff  of  the  other  co-heirs,  is  sufficient,  without 
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averring  an  authority  to  distrain  from  the  other 
co-heirs.  Lee  v.  Shepherd^  6  Moore,  297 ;  2 
Br.  &  B.  4G6  ;  23  R.  R.  516. 

One  tenant  in  common  cannot  avow  alone  for 
taking  cattle  damage  feasant,  but  he  ought  also 
to  make  cognisance  as  bailiff  of  his  companion. 
Culley  V.  Spearman,  2  H.  Bl.  386  ;  8  R.  R.  420. 

Hmband  and  Wife.] — A  husband  mav 

avow  in  his  own  name  for  rent  due  in  right  of 
his  wife.  Gravenor  v.  Woodhmi^e,  9  Moore,  148 : 
2  Bing.  71. 

An  avowry  for  a  rent-charge  devised  to  A., 
the  wife  of  B.,  may  be  made  by  B.  and  A.  in  the 
right  of  A.  Wynne  v.  Wynne,  2  Scott  (N.R.)  278  ; 
1  Man.  &  G.  8  ;  10  L.  J.,  C.  P.  23  ;  4  Jur.  1114. 

So,  although  the  rent-charge  issues  out  of  a 
term  of  years.     Ih. 

A  wife  had,  at  the  time  of  her  marriage,  the 
equity  of  redemption  of  land,  which  was  then 
settled  to  her  separate  use.  She  was  permitted 
to  enjoy  the  property  ;  and  she  and  her  hus- 
band (or  he  in  her  name),  let  it,  she  receiving 
the  rents  until  she  dic<l.  The  husband  then 
distrained  upon  the  tenant  for  rent  subse- 
quently accruing : — Held,  that  it  was  not  lawful 
for  him  to  do  so,  and  that  he  was  liable  in 
replevin.  Hotoe  v.  Scarrott,  4  H.  &  N.  723  ;  28 
L.  «J.,  ii^x.  o'lii). 

Form  and  Sufficiency  of.] — In  an  avowrj* 

on  21  Hen.  8,  c.  19,  the  defendant  must  allege 
in  the  avowry  that  he  is  seised  of  the  lands  in 
which  <V:c.  lianht  v.  Angell,  3  N.  &  P.  94  ;  7 
A.  i:  K.  843  ;  7  L.  J.  Q.  B.  109  ;  2  Jur.  657. 

In  an  avowry  on  11  (leo.  2,  c.  19,  the  defen- 
dant must  show  a  privity  existing  between 
himself  and  tiie  tenant  on  the  land  ;  and  it  is 
not  sufficient  to  state  that  certain  persons  un- 
known are  tenants  to  the  defendant,  under  a 
demise  by  A.  to  W.,  the  unexpired  term  of 
which  had  vested  in  the^^e  persons  unknown.  Ih. 

When  a  defendant  avowed  that  certain  per- 
sons, to  the  tenants  unknown,  held  the  close  in 
which  &c.,  as  tenants  to  the  defendant,  under  a 
demise  from  A.  to  W.,  for  a  teim  unexpired  ; 
and  that  the  interest  of  W.  in  the  term  had 
come  to  the  said  persons  unknown  ;  and  that 
the  rent  was  in  arrear  to  the  defendant : — Held, 
that  the  avowry  was  not  good  under  either  of 
the  above  statutes,  or  under  both  of  them  taken 
to^rether.    /7y. 

It  is  not  necessary  to  aver  that  the  rent  still 
remains  <luc.  Clarke  v.  Duviett,  2  Marsh.  386  ;  7 
Taunt.  72. 

It  is  not  necessary  that  an  avowry  for  rent 
should  allege  in  precise  terms  that  the  plaintiff  ' 
was  tenant  to  the  avowant ;  if  the  fact  of  the  j 
tenancy  can  be  collected  from  the  whole  of  the  [ 
avowrv,  it  is  sufficient.  Jnne^  v.  ColqvJum,  5  M.  j 
&  P.  63  ;  7  Bing.  265;  9  L.  J.  (O.S.)  C.  P.  90. 

Although  a  landloixi  may  avow  generally  for 
rent  in  arrear,  yet  the  terms  of  the  contract 
under  which  the  tenant  holds  must  be  truly 
stated  in  the  avowry.  Phil  pott  v.  Dohhingon,  3 
M.  &  P.  320  ;  6  Bing.  104  :  7  L.  J.(0.8.)  C.  P.  248. 

In  a  co.Lrnisance  by  a  bailiff,  for  double  rent, 
under  11  Geo.  2,  c  19,  s.  18,  the  terms  of  the 
tenancy  and  of  the  notice  to  quit  should  be  so 
shown  that  the  tenant's  power  to  determine 
the  tenancy  by  notice  to  his  landlord  for  that 
purpose,  and  the  sufficiency,  in  law,  of  the 
notice  actually  given,  may  appear.  Hnwherxtone 
or  Jlumhle4stone  v.  Duhoh,  10  M.  &  W.  765  ;  2 
D.  CN.S.)  500  ;  12  L.  J..  Ex.  98. 


An  avowry  at  common  law  for  rent  due  be- 
fore, but  distrained  for  after,  the  determination 
of  a  lease  by  notice  to  quit,  is  not  goo<l. 
Williams  v.  Stiren,  9  Q.  B.  14  ;  15  L.  J.,  Q.  B. 
321  ;  13  Jur.  804. 

In  replevin  against  an  assignee  of  the  rever- 
sion of  part  of  the  premises  demised,  the  defen- 
dant may  avow  at  common  law,  stating  the 
facts  specially,  and  leaving  the  apportionment  of 
the  rent  to  be  made  by  the  jury :  or  he  may 
avow  in  the  general  form  given  by  11  Geo.  2,  c. 
19,  8.  22,  as  ui>on  a  holding  at  a  certain  rent. 
And  if  he  avows  under  the  statute,  for  the  entire 
rent,  or  with  a  deduction  from  the  entire  rent 
greater  or  less  than  the  proportion  properly 
belonging  to  his  interest  in  the  reversion,  the 
judge  may  direct  the  avowry  to  be  amended, 
either  by  converting  it  into  an  avowry  at 
common  law,  or  leaving  it  as  an  avowry  under 
the  statute,  by  describing  the  rent  in  con- 
formity with  the  proportionate  value  of  the 
respective  particles  or  parts  into  which  the 
reversion  has  been  divided,  liohei-ti  v.  Snell,  1 
Man.  &  G.  577. 

An  avowry  that  Henry  8  being  seised  in  fee 
of  a  shop,  in  which,  A:c.,  grante<i  it  by  letters- 
patent  to  W.  in  tail  male,  at  at  annual  rent. 
Averments  tracing  the  relati»>n  to  Charles  2. 
That  Charles  2,  by  Ictters-paieut,  professing  to 
act  under  22  Car.  2,  c.  6,  s.  1,  conveyed  the  rent, 
"  so  far  as  aforesaid  reserved,"  without  the  rever- 
sion in  the  shop,  to  trustet^s  and  their  heirs,  for 
ever,  and  that  thev  conveved  it  to  the  defendants 
and  their  successors  for  ever,  whereupon  the  de- 
fendants became  seised  as  of  fee  in  the  rent : — 
Held,  that  it  was  sufficient  to  aver  in  the  avowry-, 
that  the  rent  reserved  l>ecame  due  and  in  arrear, 
without  an  express  averment  of  the  continuance 
of  the  estate  tail.  Semble,  Cf  ntra,  by  the  Ex- 
chequer Chamber.  Vigors  v.  St.  I^nuVs  QBfan)^ 
14  Q.  B.  909  ;  18  L.  J.,  Q.  B.  97  ;  13  Jur.  256  ; 
in  Exchequer  Chamber,  14  Q.  B.  920 ;  19  L.  J., 
Q.  B.  84  ;  14  Jur.  1017. 

Held,  that  the  avowry  was  bacf,  on  general 
demurrer,  for  not  expressly  averring  attornment 
by  the  terre-tenant  to  the  grant  by  the  trustees, 
or  that  such  gi*ant  was  made  after  the  4  Anne,  c. 
10,  and  the  defect  was  not  supplied  by  an  aver- 
ment that  the  rent  had  been  paid,  not  saying  to 
whom,  and  not  saying  that  the  payment  was  in 
the  life  of  the  gi*antor,  nor  by  an  averment 
following  the  statement  of  the  grant  by  the 
trustees,  '*  whereupon  and  whereby "  the 
grantees  became  and  were  seised  of  the  rent,  and 
an  averment  that  the  rent  was  due  and  in 
arrcnr  to  them.     J  h. — Ex.  Ch. 

If  a  defendant  pleaded  by  way  of  justification 
cf  the  taking,  that  he  was  possessed  of  a  messuage 
with  common  appurtenant,  and  that  the  plain- 
tiff's cattle  were  damage  feasant  on  the  common, 
and  concluded  in  bar  without  praying  a  return, 
it  seems  that  such  a  plea  was  bad  before  15  & 
16  Vict.  c.  76,  B.  67.  JIawknut\,  Echles,  2  Bos.  & 
P.  359. 

Semble,  that  a  plaintiff  will  not  be  alloweti 
to  reply  to  a  cognisance  by  traversing  the  facts 
of  the  tenancy,  and  the  rent  being  in  arrear,  and 
also  the  authoritv  to  distrain  as  bailiff.  Trent  v. 
Hunt,  9  Ex.  14  ;"22  L.  J.,  Ex.  318  ;  17  Jur.  899  ; 
1  W.  R.  481. 

Where  a  defendant  avowed  for  rent  due  and 
in  arrear  at  Martinmas,  *'  to  wit,  the  23rd 
November": — Held,  Martinmas  must  be  taken  to 
mean  new  Martinmas,  and  the  subsequent  woi-ds, 
*'  to  wit,  the  23rd  November,"  being  surplusage, 
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coald  not  be  taken  to  explAln  that  old  Martinmas 
was  intended.  Stnit/t  v.  Walton^  1  M.  &  Scott, 
880  ;  8  Bing.  235  ;  1  L.  J.,  C.  P.  85. 

Altegation  of  Title.] — In  avowries,  the 

conunencement  of  particular  estates  must  be 
shown  ;  as  that  such  a  one  was  seised  in  fee  and 
demised,  that  the  estate  out  of  which  it  was  de- 
rived may  appear  sufficient  to  support  it ; 
because  the  seisin  in  fee  may  be  traversed,  and 
any  of  the  mesne  assignments  are  traversiblc. 
Dally  V.  Silby,  1  Bro.  P.  C.  525. 

An  avowry  or  a  cognizance  for  rent  admits  the 
property  of  the  goods  in  the  plaintiff  ;  but  if  the 
plaintiffs  plea  subsequently  shows  the  property 
of  the  goods  to  be  in  another,  the  plaintiff  can- 
not maintain  the  action.  Clarke  v.  Davies^  7 
Tannt.  72  ;  2  Marsh.  386. 

A  defendant  avowed  for  rent  in  arrear  from 
M.,  and  also  claimed  the  goods  as  being  the  pro- 
perty of  himself  and  another  as  assignees  oC  M., 
against  whom  a  commission  of  bankruptcy  had 
issued.  A  verdict  having  been  taken  on  the 
whole  record,  the  court  directed  it  to  be  entered 
for  the  plaintiff  on  the  issae  taken  on  the  title 
of  the  assignees,  on  the  ground  that  the  defen- 
dant could  not  be  permitted  on  the  same  record 
to  claim  the  goods  as  a  distress  for  rent,  and  also 
to  set  up  the  title  of  the  assignees.  Emery  v. 
Afucklow,  4  M.  &  Scott,  263. 

For   Bent-charget.] — ^There  can  be  no 

avowry  for  a  rent-charge  upon  land  payable  to 
one  who  has  no  reversion.  Pluck  v.  Dlggei,  2 
Dow  &  Clark,  180. 

In  an  avowry  for  taking  goods  as  a  distress 
for  arrears  of  a  rent-charge,  granted  by  A.,  an 
averment  that  he  was  seised  in  fee  at  the  time 
of  the  grant  does  not  necessarily  imply  that  the 
land  was  not  then  under  lease.  But  if  a  plain- 
tiff in  replevin,  being  no  party  to  the  grant, 
wishes  to  prove  that  he  is  tenant  under  a  demise 
made  before  the  grant,  he  must  plead  that  fact 
specially.  Johnson  v.  Favlkner,  2  Q.  B.  925  ;  2 
G.  k  D.  184  ;  11  L.  J.,  Q.  B.  193. 

A  rent-charge  is  devised  to  A.,  so  long  as  her 
conduct  and  behaviour  shall  be  discreet,  and 
meet  with  the  approbation  of  S.  The  discreet- 
ness of  the  conduct  and  behaviour  of  A.,  and  the 
approbation  of  S.,  are  conditions  subsequent, 
compliance  with  which  need  not  be  averred  in 
a  plea  alleging  the  continuance  of  the  rent- 
charge.  Wynne  v.  Wynyie^  2  Scott,  (N.R.)  278  ; 
2  Man.  &  G.  8  ;  10  L.  J.,  C.  P.  23  ;  4  Jur.  1114. 

For  Damage  feasant.] — ^Replevin  of  cattle 

taken  in  A.  The  defendant  avowed  the  taking 
in  A.  under  a  demise  of  premises  of  which  6.  was 
parcel,  and  because  the  cattle  were  damage 
feasant  in  B.  he  took  them  and  drove  them 
through  A.  in  his  way  to  the  pound  : — Held,  to 
be  wdl  pleaded.  Aherorombie  v.  Parkhurgtj  2 
Bos.  &  P.  480.  '&ee\Hargrave  v.  Shewin^  9  D.  & 
B.  20  ;  6  B.  &  C.  34. 

An  avowry,  that  the  defendants  were  owners 
and  occupiers  of  certain  messuages,  prescribing 
for  common  in  the  locus  in  quo,  and  avowing 
damage  feasant,  is  a  prescription.  Englieh  v. 
Bumell,  2  ^ik.  258. 

To  an  avowry  for  damage  feasant  in  a  certain 
close,  and  a  taking  of  the  cattle  there  and  driving 
them  along  a  road  to  impound  them,  plea  in  bar 
that  the  road  was  not  parcel  of  the  close ;  the 
avowry  held  good,  and  the  plea  bad.  Maltr avers 
T.  FasseU,  3  Wils.  295. 
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A.,  having  the  exclusive  right  to  dig  stone  in  a 
certain  close,  avowed  distraining  the  cattle  of  B., 
who  had  the  exclasive  right  of  {)asture  there,  as 
damage  feasant,  for  having  broken  the  stones : 
B.  pl^ded  that  there  was  no  fence  to  keep  them 
off,  nor  did  A.  otherwise  guard  or  protect  the 
stones.  A.  replied  that  he  was  not  bound  to 
fence :— Held,  that  the  replication  was  bad. 
aiurchill  V.  Emns,  1  Taunt.  529 ;  10  R.  B.  600. 

Staying  Proceedings.]— The  court  will  not 
stay  proceedings  unless  upon  payment  of  the  rent 
in  arrear,  together  with  all  costs,  though  the 
arrears  were  tendered  before  replevin,  with  costs 
up  to  that  time.  Hopkins  v.  Shrole,  1  Bos.  &  P. 
382. 

Nor  upon  payment  of  costs,  on  the  application 
of  the  defendant.  Hodgklnson  v.  Snihson^  3  Bos. 
&  P.  603, 

Proceedings  stayed  after  cog:nizance  and  plea 
in  bar,  upon  payment  of  costs  of  the  action  and 
distress,  by  replevying,  and  delivering  up  the 
replevin  bond  to  be  cancelled,  there  being  no 
special  damage.    Banks  v.  Brandy  3  M.  &  S.  525. 

In  replevin  on  a  distress  for  a  poor-rate  under 
43  Eliz.  c.  3,  the  court  refused  to  stay  proceed- 
ings on  a  judgment  of  non  pros,  on  payment  of 
the  single  amount  of  the  rate,  thrice  the  charges 
of  the  levy,  and  the  costs.  Newman  v.  Barnard^ 
3  M.  &  Scott,  738  ;  10  Bing.  274. 

Application  for  an  injunction  to  restrain  pro- 
ceedings in  replevin,  and  for  liberty  to  redeem 
annuity  and  for  a  receiver.  Murtagh  v.  Chmgan^ 
3  Moll.  117. 

Court  will  grant  injunction  to  restrain  a  land- 
lord from  proceeding  at  law  on  an  assignment  of 
replevin  bond  against  the  sureties,  if  there  has 
been  an  agreement  to  refer,  and  a  reference 
between  landlord  and  tenant,  without  concur- 
rence of  surety,  of  mattere  in  difference  whereby 
performance  of  condition  of  bond  (to  proceed 
with  effect)  has  been  suspended.  BotCTuaker  v 
Moore,  3  Price,  214. 

Trial — Bight  to  Begin.] — A  defendant  made 
cognizance  as  bailiff  of  A.  for  rent  in  arrear.  The 
plaintiff  pleaded  that  the  distress  was  not  made 
within  twenty  years  next  after  the  right  to  dis- 
train accrued.  The  defendant  replied,  that  the 
distress  was  made  within  twenty  years  next  after 
the  right  to  distrain  accrued : — Held,  that  the 
plaintiff  should  begin,  inasmuch  as  the  affirma- 
tive was  involved  in  his  plea.  Collier  v.  Clerk,  5 
Q.  B.  467  ;  9  Jur.  158. 

A  defendant  avowed  the  taking  as  a  distress 
for  an  annuity.  The  plaintiff  pleaded  that  no 
memorial  of  the  annuity  was  enrolled.  Replica- 
tion, that  a  memorial  of  the  date  of  the  in- 
denture, and  of  the  names  of  the  parties  and 
witnesses,  and  of  the  parties  by  whom  the  an- 
nuity was  to  be  beneficially  received,  and  of  the 
consideration  was  enrolled.  Rejoinder,  that  the 
memorial  did  not  truly  state  the  names  of  the 
persons  by  whom  the  annuity  was  to  be  received, 
and  the  considerations  ;  but  was  untrue  in  this, 
that  B.  was  not  the  only  person  by  whom  the 
annuity  was  to  be  beneficially  received.  Surre- 
joinder, that  the  memorial  did  truly  state  the 
name  of  the  persons  by  whom  the  annuity  was 
to  be  beneficially  received,  and  the  considera- 
tions : — Held,  that  the  defendant  must  begin. 
Hogarth  v.  Penny,  1  Car.  &  K.  608  ;  14  M,  &  W. 
494  ;  14  L.  J.,  Ex.  345. 

Where  a  defendant  pleads  property  in  a  third 
person,  and  issue  is  taken  thereon,  he  is  entitled 
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BEPBESENTATIONS. 

iSm  fraud. 


itEPUTED  OWNERSHIP. 

See  BANKRUPTCY. 


BEQUISITIONS. 

Set  VENDOR  AND  PURCHASER. 


RESTRAINT  OF  TRADE. 

i 

ContraotB  as  tio,]—See  Contract. 


RESTRICTIVE   COVENANT. 

See  COVENANT—LANDLORD  AND 
TENANT  —  VENDOR    AND    PURCHASER. 


RESCUE  OF  PRISONERS. 

See  CRIMINAL  LAW. 


RESETTLEMENT. 

Sep    COMPROMISE  —  FRAUD  —  SETTLE- 

MENT. 


RESIDENCE. 

ConditioBi  aa  to.] — See  Condition. 


RES  JUDICATA, 

See  ESTOPPEL. 


RESPONDENTIA. 

See  SHIPPING  (INSURANCE). 


RESTITUTION. 

Of  Property.]— &c  Criminal  Law. 

Of  Conjugal  Sighti.]— iS^0  Husband  and 
Wife. 


RESTRAINT  OF  MAR^ 
RIAGE. 

See  CONDITION— WILL. 


RESULTING  TRUST. 

See  CONVERSION— WILL  — TRUST    AND 
TRUSTEE,  and  Cross  References  there. 


RETAINER. 

Of  Debt  by  Ezeoutor.]— fiS?/f  Executor  and 
Administrator. 

Of  Solicitor  by  Client.]- 5^  Solicitor. 


RETURNING  OFFICER. 

See  ELECTION  LAW. 


REVENUE. 

[BY  JOHN  MEWS.] 

A.  TAXES  AND  DITTIES. 
I.  INGOMB  AND  PROPERTY  TAX. 

a.  Lands,  Tenements,  and  Hereditaments 

1.  Property  and  Persons  Liable^  139. 

2.  AlloioanceSy  HI. 

3.  Mode  of  A*sessmenty  143. 

4.  Bight  of  Tenant  to  Deduct  Tax,  143. 

5.  Procedure,,  147. 

b.  Annual  Profits  from  Trade,  ftc. 

1.  Property  and  Persons  LiahUf  147. 

2.  Mode  of  Assessment y  157. 
8.  Wlien  Deductible,  163. 

4.  Priority  of  Crown,  166. 

6.  Repayment,  166. 

6.  Appeal  from  Assessment,  IGd. 

0.  Pnblio  Oi&oe  or  Employment  of  Profit. 

168. 

d.  Penalty  for  not  AllowinsrDedaotlon,  169. 

e.  Payment  without  Deduction,  169. 

II.  Inhabited  House  Duty. 

1.  Dwelling  House,  171. 

2.  Houses  Let  in  Different  Tenements,  171 

3.  Exemptions,  173. 

4.  Occupation.  177. 
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IIL  Land  Tax. 

1.  Property  Liable  to,  179. 

2.  lU'deMption,  182. 

3.  Contracts  between  Landlord  and  Tenant^ 

188. 

4.  At^fssment  and  Recovery,  190. 

5.  CommtMionerSf  193. 

6.  Wft^n  Deducted  fro  HI  Payments,  195. 

IV.  Probate  Duty. 

1.  Amount  of,  195. 

2.  Property  Liable,  197. 

3.  Affidavit  of  Valve,  205. 

4.  Incidence  and  Payment,  206. 
6.  Return  of  Duty,  207. 

V.  Legacy  Duty. 

1.  Under  tcliat  Instruments,  209. 

2.  J»  Rrspect  of  witat    Gifts  or  Interests, 

210. 

3.  W1i4;n  Payable,  223. 

4.  ^//tottA^  0/1  which  Payable,  226. 

5.  J?y  2/7/r(;m  Payable,  230. 

6.  6>tf^  </  what  Fund  Payable,  234. 

7.  Proceedings  against  Executors,  235. 

8.  Money  Paid  into  Court,  236. 

9.  Return  of  Duty,  237. 

10.  Proof  of  Payment,  237. 

11.  Gifts  when  Frfc  of  Legacy  Duty. 

a.  Paiticalar  Words,  237. 

b.  What  Legacies  Included,  240. 

VI.  Succession  Doty. 

a.  Interests  and  Property  Liable. 

1.  Ejft'ct  of  Succession  Duty  Act,  243. 

2.  Effect  of  Foreign  Domieil,  244. 

3.  Interest  in  Posxession,  246. 

4.  Advowsons,  246. 
fi.  Devolution,  247. 

6.  Predecessors  and  Successors,  247. 

7.  Reservation  of  Interest  to  Settlor,  257. 

8.  Acceleration  of  Succession,  257. 

9.  Conveyance  by  way  of  Bond  Fide  Sale, 

258. 

10.  Ctivenant  to  Pay  Money  on  Death,  260. 

11.  Effect  of  Conversion,  260. 

1>.  Payment,  261. 

e.  Allowances  and  Exemptions,  265. 

d.  Kode  of  Valuing  Property,  268. 

e.  Cumulative  Duties,  268. 

VII.  ACCOUNT  Stamp  Duty,  269. 

VIIL  Estate  Duty,  274.     x 

IX.  Bodies  Cobpobate  and  Unincoepobatb, 
278. 

B.  C17BT0KS  AND  EXCISE. 

L  Iv  Particular  Cases. 

1.  Appraisers,  281. 

2.  Deer,  281. 

3.  Carriages  and  Carts,  282. 

4.  Dogs,  283. 


6.  Game,  284. 

6.  Gun  Licence^  285. 

7.  Male  Servants,  285. 

8.  Medicines,  286. 

9.  Paper,  286. 

10.  Pawnbrokers,  287. 

11.  Gold  and  Silver  Plate,  287. 

12.  Refreshment  Houxe,  288. 

13.  Spirits,  289. 

14.  Wines,  290. 

II.  Permits,  291. 
IIL  Penalties,  292. 

IV.  Smuoolino. 

1.  Acts  of,  295. 

2.  Forfeiture,  297. 

3.  Contracts  for  Smuggled  Goods,  298. 

4.  Proceedings,  299. 

V.  Condemnation  of  Goods,  301. 
VI.  Officers  of  Customs  and  Ezoise,  30L 

C.  STAKPS. 
I.  Affidavits,  806. 

II.  Agreements. 

1.  When  Stamping  Necessary,  306. 

2.  Statutory  Exemptions. 

a.  Not  of  the  value  of  61,,  321. 

b.  Sale  of  Goods,  324. 

0,  Hire  of  Labourers,  &c.,  327. 

IIL    Appointment  of  New  Tbustejcs, 
328. 

IV.  Appraisement  and  Valuation,  328. 

V.  Apprenticeship    Deeds  —  See    Ap- 
prentice. 

VI.  Award.    ^S^  Arbitration. 

VII.  Bank  Notes,  329. 

VIIL  Bills  of  Exchakoe,  329. 

IX.  Bills  of  Sale,  330. 

X.  Bond,  Covenant,  or  Instrument, 
330. 

XL  Certificate,  334. 
XII.  Charter-party,  834. 

XIII.  Contract  Note,  335. 

XIV.  Conveyance  or  Transfer,  335. 
XV.  Copy  or  Extract,  344. 

XVL  Deed,  344. 
XVII.  Foreign  Bonds  and  Agreements, 

347. 

XVIII.  Lease. 

1.  When  Stamping  Necessary,  348. 

2.  Anwunt — Consideration,  353. 

3.  Several    Subject-Matters    and    Parties, 

355. 

XIX.  Letter  or  Power  of  Attorney,  356. 
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XX  Mabketable  Skcubity,  357. 
XXI.  Mortgage. 

1.  WJten  Stamping  KeceMary.  358. 

2.  Aviount — Consideration^  362. 

3.  Assignment  and  Transfer ^  364. 

XXII.  Newspaper,  366. 

XXIII.  Notarial  Act,  366. 

XXIV.  Policy  op  Insurance,  366. 
XXV.  Receipt,  366. 

XXVI.  Settlement,  370. 
XXVII.  Voting  Paper,  371. 

D.    COKMISSIONEBS. 

I.  Jurisdiction,  371. 
II.  Clerk  to,  371. 

III.  Collectobs  of  Taxes,  372. 

IV.  Jurisdiction  of  Court  in  Eevenue 

Matters,  373. 

V.  Proceedings,  374. 
A.    TAXES  AND  DUTIES. 

I.  INCOME  AND  PROPEKTY  TAX 

a.  LANDS,     TENEMENTS,    AND    HERE 

DITAMENTS, 

1.  Property  and  Persons  Liable. 

Astiie  Courtt— Police  Station.] — ^The  justices 
of  a  county,  in  the  due  exercise  of  statutory 
powers,  erected  assize  courts,  with  the  usual 
rooms  and  officss,  and  a  county  police-station, 
with  the  usual  offices  and  accommodation  for 
constables  living  there  and  ftr  prisoners.  The 
land  on  which  they  were  built  was  conveyed, 
under  21  &  22  Vict.  c.  92,  to  the  clerk  of  the 
peace,  to  hold  to  him  and  his  successors  for  ever 
upon  trust,  for  the  construction  of  a  police 
station,  and  otherwise  for  such  uses  as  the  county 
justices  should  from  time  to  time  order.  The 
buildings  formed  one  block,  and  were  used  for 
the  administration  of  justice  and  for  police  pur- 
poses. Parts  of  the  buildings  were  also  used  for 
holding  county  and  committee  meetings,  and 
various  other  occasional  purposes,  but  no  rent  or 

Erofit  was  received  or  made  in  respect  of  the 
uildings  or  any  part  of  them  : — Held,  that 
income  tax  was  not  payable  in  respect  of  the 
buildings  under  scheds.  A.  or  6.  of  5  &  6  Vict. 
c.  35,  and  16  &  17  Vict.  c.  34.  Coomher  v. 
Berks  JJ,y  53  L.  J.,  Q.  B.  239 ;  9  App.  Cas.  61  ; 
50  L.  T.  406  ;  32  W.  R.  525  ;  48  J.  P.  421  — 
H.  L.  (E.) 

Police  Station — Occnpation.]— A  police  super- 
intendent who  is  obliged  to  live  in  a  house 
within  the  boundary  of  the  police  station  but 
separated  from  it  by  a  wall ;  he  keeping  the  keys 
of  it  and  furnishing  it ;  a  deduction  being  made 
from  his  salary  for  its  use  ;  and  he  being  liable 
to  be  removed  to  another  station  at  any  time, 
does  not  render  him  liable  to  income  tax  in 
respect  of  it.  Bnd  v.  Roberts^  47  L.  J.,  Ex.  112  ; 
8  Ex.  D.  66  ;  37  L.  T.  673 ;  26  W.  R.  128. 

County    Lunatic    Asylum — Medical  Officers' 


Apartments.] — ^The  justices  of  a  county  arc  pro- 
perly assessed,  under  sched,  A.  of  the  Income 
Tax  Acts,  in  respect  of  such  parts  of  a  county 
lunatic  asylum  as  are  occupied  as  apartments  by 
the  medical  superintendent,  medical  officers  and 
steward,  and  in  respect  of  a  separate  house  occu- 
pied by  the  chaplain  of  such  asylum.  Bray  v, 
Lancashire  JJ..  58  L.  J.,  M.  C.  54  ;  22  Q.  B.  D. 
484  ;  37  W.  R.  392  ;  53  J.  P.  499— C.  A.  Affirm- 
ing 59  L.  T.  438. 

Gasworks.]— The  provisions  of  s.  60,  sched.  A, 
r.  3,  of  5  &  6  Vict.  c.  35,  which  treat  gasworks  as 
property,  relate  exclusively  to  gasworks  in  this 
country,  and  do  not  include  or  relate  to  gasworks 
on  the  continent,  and  such  last-mentioned  works 
are  not  foreign  possessions  within  s.  100,  sched.  D, 
r.  5.  Imperial  Continental  Gas  Association  v. 
Nicholson,  37  L.  T.  717. 

Slate  Quarry.] — Slate  was  obtained  from  the 
side  of  a  hill  by  underground  workings  carried 
on  through  levels  : — Held,  that  the  works  were 
to  be  assessed  as  a  quarry  under  r.  1  of  No.  S 
of  sched.  A  of  5  &  6  Vict.  c.  35,  s.  60,  and  not  as 
a  mine  under  rule  2  of  that  enactment.  Jones  v, 
CwmoHhin  Slate  Co.,  49  L.  J.,  Ex.  110  ;  6  Ex.  D. 
93  ;  41  L.  T.  575  ;  28  W.  R.  237  ;  44  J.  P.  168. 

<< Bent  by  the  Year"— Briokfleld— Lessee.]— 

On  a  demise  of  land  for  a  t«rm  of  years,  with 
power  to  the  les9ee  to  dig  brickearth,*aud  make 
and  sell  bricks,  paying  yearly  111.  10*.  for 
surface-rent,  and  1001,  for  royalty  or  brick-rent, 
clear  of  all  deductions,  except  landlord's  property 
or  income  tax,  and  also  paying  2s.  in  respect  of 
every  1,000  bricks  above  the  first  million,  clear 
of  aJl  deductions,  except  as  aforesaid : — ^Held, 
that  under  the  5  &  6  Vict.  c.  35,  income  tax  was 
payable  by  the  lessor  in  respect  of  all  three 
species  of  rent,  and  was  properly  assessable  on 
the  lessee,  who  might  deduct  the  amount  from 
the  rent.  Edmonds  v.  Easttoood,  2  H.  &  N.  811  ; 
27  L.  J.,  Ex.  209  ;  6  W.  R.  331.  See  also  Taylor 
V.  EvanSf  post,  col.  155. 

Tolls.] — Commissioners  empowered  by  an  act 
of  parliament  to  levy  a  duty  on  every  ton  of  coal, 
culm,  &c.,  landed  on  the  beach  at,  or  brought 
into  and  consumed  within  the  town  of  Brighton, 
for  the  purpose  of  erecting  and  maintaining 
groyns  against  the  inroads  of  the  sea,  were  by  a 
later  act  authorised  to  form  from  these  coal  dues, 
and  from  other  rates  they  w^ere  then  also  em- 
pow^ered  to  levy,  a  common  fund  for  the  purposes 
of  lighting,  watching,  &c.,  as  well  as  for  the 
maintenance  of  groyns  : — Held,  that  these  dues 
were  property  or  profits  within  the  meaning  of 
the  Income  Tax  Act,  and  that  they  were  charge- 
able with  income  tax  accordingly.  Att.-  Gen,  v. 
Black,  40  L.  J.,  Ex.  89 ;  L,  R.  6  Ex.  78 ;  24 
L.  T.  370  ;  19  W.  R.  416.  Affirmed,  40  L.  J.,  Ex. 
194  ;  L.  R.  6  Ex.  308 ;  25  L.  T.  207  ;  19  W.  R. 
1114— Ex.  Ch. 

The  profits  of  the  corporation  of  London  de- 
rived from  renewal  fines,  markets  and  metages 
are  subject  to  income  tax :  and  deductions  in 
respect  of  expenditure  for  the  maintenance  of 
the  corporation  establishment  cannot  be  made. 
AtL'Gen.  v.  Scott,  28  L.  T.  302  ;  21  W.R.  2G5. 

Corporation — Surplns  Profits — Profits  appro- 
priated by  Statnte.] — ^A  corporation  was  consti- 
tuted for  the  management  of  the  Mersey  Docks 
estate  by  an  act  which  provided  that  the  moneys 
to  be  received  by  them  from  their  dock  dues  and 
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other  sources  of  revenue  should  be  applied  in 
payment  of  expenses,  interest  upon  debts,  con- 
struction of  works,  and  management  of  the 
estate  ;  and  that  the  surplus  should  be  applied 
to  a  sinking  fund  for  the  extinguishment  of  the 
principal  of  the  debts ;  and  that  after  such 
extinguishment  the  rates  should  be  reduced ; 
and  that,  except  as  aforesaid,  the  moneys  should 
not  be  applied  for  any  other  purpose  whatsoever  ; 
and  that  nothing  should  affect  their  liability  to 
parochial  or  local  rates  : — Held,  that  under  the 
Income  Tax  Acts  the  corporation  was  liable  to 
income  tax  in  res{)ect  of  the  surplus,  though 
applicable  to  the  above-named  purposes  only. 
Mer$ey  Dock*  v.  Lucat^  53  L.  J.,  Q.  B.  4  ;  8  App. 
Caa.  891  ;  49  L.  T.  781 ;  32  W.  E.  34  ;  48  J.  P. 
212— H.L.  (E.) 

Burial  Board— Application   of   Surplus 


IxLoome   in    aid    of    Poor-rate— <*  Proflt/M — A 

burial  board  was  constituted  under  15  &  16  Vict. 
c.  85,  and  in  pursuance  of  the  act  a  burial-ground 
was  provided  with  money  charged  upon  the  poor- 
rate  of  the  parish,  and  the  surplus  over  expendi- 
ture of  the  income  derived  from  the  fees  charged 
by  the  board  was  regularly  applied  in  aid  of  the 
poor-rate  : — Held,  that  the  board  were  liable  to 
be  assessed  to  the  income  tax  in  rc3y)ect  of  such 
6uri)lus,  inasmuch  as  the  provision  requiring  it  to 
be  applied  in  aid  of  the  poor-rate  did  not  prevent 
it  from  being  a  "  profit "  within  5  &  6  Vict.  c.  35, 
8.  60.  Pctddlngton  Surial  Board  v.  Inland 
Jlenrpmte  Commissioners^  53  L.  J.,  Q.  B.  224  ;  13 
Q.  B.  D.  9  ;  50  L.  T.  211  ;  32  W.  K.  551  ;  48 
J.  P.  311. 

SnrploB  Sevenne  —  Water  Supply.]  — 


The  Glasgow  Corporation  Water  Commissioners 
are  liable  to  assessment  in  respect  of  surplus 
revenue  derived  from  supplying  water  beyond 
the  area  of  compulsory  supply,  and  from  the 
sale  of  water  for  purposes  of  trade.  Glasgow 
Qfrporatlon  v.  Miller^  60  J.  P.  503. 

By  the  Dublin  Corporation  Waterworks  Act, 
1861  (24  k  25  Vict.  c.  clxxii.),  the  corporation 
were  empowered  to  construct  waterworks  for 
the  supply  of  water  to  the  borough  of  Dublin 
and  certain  extra-municipal  districts,  and  were 
authorised  to  borrow  money  for  the  purposes  of 
the  act  on  the  rates  leviable  under  it ;  and  em- 
powered to  levy  certain  rates  on  the  owners  and 
occupiers  of  property  within  the  borough.  They 
were  also  authorised  to  contract  with  owners  or 
occupiers  of  property  in  the  extra-municipal 
districts  for  the  supply  of  water  for  domestic 
use,  and  to  charge  rate  or  rent  for  such  supply, 
to  be  called  a  "contract  water  rate."  By  the 
Dublin  Waterworks  Act,  1870  (33  &  34  Vict. 
c.  96),  it  was  provided  that  the  income  derived 
from  the  extra-municipal  districts  should  form, 
with  the  city  rates,  a  consolidated  fund,  avail- 
able for  the  payment  of  principal  and  interest 
of  loans,  and  applicable  to  all  the  purposes  of 
the  act : — Held,  that  the  excess  of  receipts  over 
expenditure  in  respect  of  extra-municipal  dis- 
tricts was  liable  to  income  tax.  Dublin  Cor- 
jforation  v.  M'Adam,  20  L.  R.,  Ir.  497. 

A  waterworks  company  is  liable  for  profits 
derived  from  selling  water  by  meter  to  barracks 
within  the  area  of  compulsory  supply.  Allan  v. 
Hamilton  Waterworks  GwimissionerSy  51  J.  P. 
727. 

2.  Allowakces. 

"Pnblio  School."]- By  s.  61,  rule  6,  of 
6  &  6  Vict,  c   35,  allowances  in  respect  of 


property  tax,  levied  under  Sched.  A  of  the 
Income  Tax  Acts,  are  to  be  made  by  the  commis- 
sioners for  the  duties  charged  "  on  any  hospital, 
public  school,  or  almshouse,  in  respect  of  the 
public  buildings,  offices,  and  premises "  belong- 
ing thereto,  if  occupied  under  certain  specified 
conditions: — Held,  that  a  school  founded  and 
carried  on  by  the  corporation  of  London  under 
the  provisions  of  an  act  of  parliament,  not  for 
purposes  of  profit  but  for  the  benefit  of  a  large 
portion  of  the  public,  and  maintained  partly  by 
a  charitable  endowment,  was  a  "  public  school " 
within  the  meaning  of  rule  6,  notwithstanding 
the  fact  that  the  school  was  partly  maintained 
by  fees  charged  for  instiniction.  Blake  v.  JUmdon 
CorjHfration,  56  L.  J.,  Q.  B.  424  ;  19  Q.  B.  D.  79 ; 
36  W.  R.  791— C.  A.    Affirming  51  J.  P.  71. 

Hospital — Self-inpporting  Institution. ] — An 

institution  for  the  reception  of  insane  persons 
wrts  founded  by  charitable  donations,  but  un- 
endowed. It  was  vested  in  trustees  and  managed 
gratuitously  by  a  committee,  and  supported 
wholly  out  of  payments  made  by  the  patients, 
of  whom  some  paid  moi*e,  some  less  than  the 
cost  of  their  maintenance,  and  a  few  were  main- 
tained gratuitously.  After  paying  expenses  there 
was  an  annual  surplus  of  profits  which  was 
expended  in  enlarging  and  improving  the  insti- 
tution : — Held,  that  the  institution  being  wholly 
self -supporting  was  not  exempt  as  an  "  hospital " 
within  the  meaning  of  5  &  6  Vict.  c.  l>5.  s.  61, 
r.  6.  Kecdhani  v.  Bowers,  21  Q.  B.  D.  436  ; 
51)  L.  T.  404  ;  37  W,  R.  125.  See  Cawse  v. 
Ntfttinglmm  Lunatic  A»yluni^  post,  col.  176. 

»' Charitable  Purposee."]- By  Schedule  A.  of 
the  Income  Tax  Act  of  1842  (5  &  6  Vict.  c.  35), 
allowances  are  to  be  made  in  respect  of  the 
duties  in  that  schedule  on,  inter  alia,  the  rents 
and  proHts  of  lands,  tenements,  hereditaments, 
or  heritages  vested  in  trustees,  for  charitable 
purposes,  so  far  as  the  same  are  applied  to 
charitable  purposes.  Certain  property  in  Eng- 
land was  conveyed  to  trustees,  in  trust  to  apply 
the  income  for  the  puiposes  (a)  of  promoting 
and  supporting  missions  to  heathen  nations, 
(&)  of  maintaining  and  educating  children  of 
ministera  and  of  missionaries,  (i-)  maintaining 
and  supporting  certain  establishments  for  single 
persons  and  widows  belonging  to  the  Moravian 
brotherhood  : — Held,  that  the  income  so  applied 
came  within  the  exemption  in  favour  of  charitable 
purposes  in  the  Income  Tax  Act,  1842,  s.  61, 
Inronw.  Tax  Otmrnissioners  v.  Pemsel^  61  L.  J., 
Q.  B.  265  ;  [1891]  A.  C.  531  ;  65  L.  T.  621  ;  55 
J.  P.  805— H.  L.  CE.)  Affirming  37  W.  R.  294— 
C.A. 

Literary  or  Scientific'  Institution  —  Free 
Library.] — A  free  library  established  under  the 
Public  Libraries  Act,  by  any  corporation  or 
body  of  commissioners,  is  not  "a  building  the 
property  of  any  literary  or  scientific  institution  " 
within  r.  4  of  s.  61  of  5  &  6  Vict.  c.  35,  and  there- 
fore is  not  exempt  from  assscssment  to  income- 
tax  under  Sched.  A.  Andrews  v.  Bristol 
Corporation,  61  L.  J.,  Q.  B.  715  ;  6  R.  7 ;  67 
L.  T.  618  ;  56  J.  P.  615. 

A  free  public  library  established  by  and  vested 
in  a  corporation  whose  powers  and  duties  have, 
pursuant  to  s.  15  of  the  Public  Libraries  Act, 
1892,  been  delegated  to  a  committee  of  the  cor- 
poration called  "The  Public  Free  Libraries 
Committee,"  is,  although  supported  by  the  rates 
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a  "  literary  institution  **  within  the  meaning  of 
the  Income  Tax  Act,  1842,8. 61,  No.  VI.,  and  the 
building  in  which  such  library  is  placed  is  "  the 
property  of  a  literary  institution,  and  as  such 
entitled  to  the  exemption  from  duty  specified  in 
the  said  section,  provided  that  the  other  condi- 
tions therein  mentioned  be  fulfilled.  The  word 
"property"  in  the  section  does  not  necessarily 
import  ownership,  but  means  also  appropriation 
to  the  purposes  of  the  institution.  Manehegter 
CorporatUm  v.  McAdam^  66  L.  J.,  Q.  B.  672  ; 
ri896]  A.  C.  500  ;  75  L.  T.  229  ;  61  J.  P.  100— 
H.  L.  (E.) 

8.  Mode  of  Assessment. 

Wh«n  Sttimated  firom  Profits  since  Commence- 
ment  of  Potiesiion.J — See  Ryhope  Coal  Co.  v. 
Foyer ^  post,  col.  155. 

Colliery— Exhaustion  of  Pitt— Deduotiont 
firom  Oroei  Profiti.]— A  tenant  of  minerals, 
though  he  may  be  under  a  constant  vanishing 
expense  in  sinking  new  pits  as  the  old  ones 
become  exhausted,  is  not  entitled,  in  computing 
the  profits  for  assessment  of  income-tax,  to 
deduct  from  the  gross  profits  a  sum  estimated  as 
representing  the  amount  of  capital  expended  in 
making  bores  and  sinking  pits,  which  have  been 
exhausted  by  the  year's  working.  See  Lortl 
Penzance's  opinion  as  to  the  method  of  taxation 
intended  by  the  legislature  to  be  applicable  to 
mines.  Xnvwiet  v.  Mr  Adam  (3  Ex.  D.  23)  held 
wrongly  decided.  Coltness  Iron  Co.  v.  Blacky 
61  L.  jr.,  Q.  B.  626  ;  6  App.  Cos.  815  ;  45  L.  T. 
145  ;  29  W.  R.  717  ;  46  J.  P.  20— H.  L.  (Sc.) 

A  colliery  company  bought  freehold  and  lease- 
hold coal  mines,  and  raised  some  of  the  coal  and 
sold  it.  At  the  end  of  the  first  year's  working, 
the  mines,  by  reason  of  the  coal  gotten  during 
the  year,  were  worth  10,424Z.  less  than  the  price 
for  which  they  were  bought.  The  company, 
being  assessed  to  the  income-tax  under  Schedule 
D,  in  respect  of  the  profits  of  their  business  as 
colliery  proprietors  for  that  year,  claimed  to 
deduct  10,424/.  for  exhausted  capital :— Held, 
first,  that  by  virtue  of  29  &  30  Vict.  c.  36,  s.  8, 
the  mines  were  assessable  under  sched.  D  of 
5  &  6  Vict.  c.  35,  s.  100,  and  not  under  Schedule 
A.  Xnvwles  v.  MoAdam^  47  L.  J.,  Ex.  139  ;  3 
Ex.  D.  23  ;  37  L.  T.  795  ;  26  W.  R.  114. 

Held,  secondly,  that  in  estimating  "the  full 
amount  of  the  balance  of  the  profits  or  gains  "  of 
the  business  under  r.  1  of  sched.  D,  the  deduc- 
tion ought  to  be  made,  and  that  it  was  not  one 
of  the  deductions  forbidden  by  r.  3  of  Schedule 
P,  or  by  8. 159.    lb. 

Contributions  to  Asiooiation  for  Protec- 


tion against  Strikes.]— Contributions  paid  by 
colliery  owners  to  an  association  for  the  purpose 
of  securing  an  indemnity  from  loss  occasioned 
by  strikes  are  not  moneys  "  wholly  and  exclu- 
sively lai(l  out  or  expended  for  the  purposes  of 
trade  "  within  the  meaning  of  r.  1  of  the  rules 
applicable  to  the  first  two  cases  of  s.  100, 
sched.  D,  of  the  Income  Tax  Act,  1842,  and 
do  not  therefore  form  a  proper  subject  for  deduc- 
tion in  estimating  the  balance  of  profits  of  the 
coUieiy  for  income-tax  purposes.  llhymney 
Iron  Co.  V.  Fowler,  65  L.  J.,  Q.  B.  524  :  [1896] 
2  Q.  B.  79 ;  44  W.  R.  651. 

Dead  Bent  and  Koyaltiee — Agreement 

to  repay  Boyalties  overpaid.] — By  an  agreement 
for  a  lease  of  coal  mines  for  a  term  of  years  from 


March,  1874,  the  lessees  agreed  to  pay  a  dead 
rent  for  the  mines,  and  royalties  at  specified 
rates  per  ton  on  all  coal  worked  ;  the  dead  rent 
to  be  recoupable  out  of  royalties  during  the  first 
sixteen  years  of  the  term — the  effect  being,  that 
the  lessor  received  on  account  of  his  share  of 
the  profits  of  the  concern  not  less  than  a  fixed 
annual  sum ;  so  that  when  his  share  of  the 
royalties  did  not  amount  to  the  fixed  sum  he 
received  that  sum ;  but  when  his  share  of  the 
royalties  exceeded  the  fixed  sum  he  received  that 
sum  only  until  the  lessees  had  been  reimbursed 
the  excess  paid  to  the  lessor  when  his  share  of 
the  royalties  did  not  amount  to  the  fixed  sum. 
The  lessees  worked  the  mines  for  the  first  time  in 
October,  1880,  having  paid  the  dead  rent,  less 
income  tax,  to  the  lessor  up  to  that  year.  Upon 
an  assessment  to  the  income  tax,  made  upon  the 
lessees  under  schedule  D  for  the  year  1881-2, 
it  appeared  that  the  lessor's  share  of  the  royal- 
ties tor  that  year  had  exceeded  the  dead  rent  by 
the  sum  of  1,4772. : — Held,  that  in  estimating 
the  profits  of  the  concern  for  the  particular  year 
for  the  purpose  of  being  assessed  under  the  In- 
come Tax  Acts  the  lessees  were  not,  entitled  to 
deduct  the  1,477/.  from  their  gross  profits. 
Broyyhton  Coal  Co.  v.  KirhpatricU,  54  L.  J., 
Q.  B.  268  ;  14  Q.  B.  D.  491  ;  33  W.  R.  278  ;  49 
J.  P.  119. 

Manorial  Dues  and  Seyaltiet— Coiti  of  CoUeo- 
tion.] — For  the  purposes  of  assessment  to  the 
income  tax  under  the  acts  of  1842  and  1853  the 
loitl  of  a  manor  is  not  entitled  to  deduct  from 
the  amount  of  manorial  dues  received  the  costs 
of  collection.  Norfolk  (^Duke)  v.  Lamarque,  59 
L.  J.,  Q.  B.  119  ;  24  Q.  B.  D.  485 ;  62  L.  T.  153  ; 
38  W.  R.  382  ;  54  J.  P.  327. 

Tithe  Commutation  Rent-charge — Expenses  of 
Collection.] — In  estimating  the  '^annual  value'* 
of  tithe  commutation  rent-charge  for  the  pur- 
pose of  charging  the  owner  thereof  with  property 
tax  under  16  &  17  Vict.  c.  34,  s.  32,  the  amount 
necessarily  expended  by  him  in  collection  of  the 
tithe  rent-charge  must  be  deducted.  Stevens  v. 
Bishop,  57  L.  J.,  Q.  B.  283  ;  20  Q.  B.  D.  442  ;  58 
L.  T.  669  ;  86  W.  R.  421 ;  52  J.  P.  548— C.  A. 

Cemetery  —  Corporation  —  Sepayment  of 
Capital.] — A  burgh  council  was  required  by  act 
of  parliament  to  provide  a  burial  ground.  The 
receipts  therefrom  exceeded  the  working  ex- 
penses, but  the  council  had  to  repay  by  instal- 
ments the  capital  borrowed  to  construct  the 
cemetery,  and  to  pay  interest  on  the  undis- 
charged capital : — Held,  that  income  tax  was 
chargeable  on  the  profits  after  deducting  only 
the  working  expenses.  Portobello  Town.  Council 
V.  Sulley,  55  J.  P.  9. 

Dednotions  for  Depreciation  of  Buildings, 
Plant,  and  Machinery.] — A  company  carrying 
on  business  as  ironfounders  set  apart,  in  accord- 
ance with  their  articles  of  association,  a  sum  of 
money  from  their  net  profits  for  depreciation  of 
buildings,  fixed  plant,  and  machinery,  and 
claimed  in  making  a  return  under  sched.  D 
of  their  annual  profits  or  gains  to  deduct  this 
amount : — Held,  that  such  a  deduction  was  con- 
trary to  5  &  6  Vict.  c.  35,  s.  100,  Case  I.  r.  3^  as 
the  amount  set  aside  was  in  effect  an  addition  to 
c ipital.  Ford^r  v.  Ilandysid-e  <5'  ^'"m  ^o  L.  J., 
Ex.  809  ;  1  Ex.  D.  233  ;  35  L  T.  62  ;  24  W.  R. 
764.    Sea  41  &.  42  Vict.  c.  15,  s.  12. 
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Peduetioii  for  Cost  of  Embankment  to  Protect 
liftnds  against  Sneroaehment  of  Tidal  BiTor.] — 
By  the  Income  Tax  Act,  1853  (Ifi  &  17  Vict. 
c  34),  8.  37,  in  charging  the  duty  under  ached.  A 
in  respect  of  lands,  a  deduction  is  to  be  made 
for  the  amount  expended  by  the  owner  on  an 
average  of  the  twenty-one  preceding  years  in 
the  making  or  repairing  of  sea-walls  or  other 
embankments  "necessary  for  the  preservation 
or  protection  of  such  lands  against  the  encroach- 
ment or  overflowing  of  the  sea  or  any  tidal 
river."  The  appellant  was  asseised  to  the 
income  tax  under  sched.  A  in  respect  of  the 
annual  value  of  certain  lands.  These  lands  had, 
prior  to  1880,  been  salt  marshes  adjoining  a  tidal 
river,  which  were  liable  to  be  flooded  at  every 
tide,  and  had  a  small  yearly  value  as  pasturage. 
The  appellant  be^n  in  1880  to  construct  an 
embankment  for  the  purpose  of  excluding  the 
water  from  these  lands,  which  was  completed  in 
1885,  and  the  lands  were,  by  the  construction  of 
such  embankment,  converted  into  valuable  in- 
closed lands,  of  much  greater  value  than  in  their 
previous  state  as  salt  marshes : — Held,  that  the 
appellant  was  not  entitled  to  any  deduction 
under  s.  37,  on  the  ground  that  the  embankment 
constructed  by  him  was  not  "  necessary  for  the 
preservation  or  protection  of  such  lands  against 
the  encroachment  or  overflowing  of  the  sea  or 
any  tidal  river,"  within  the  meaning  of  the 
section,  inasmuch  as  the  section  did  not  apply 
to  embankments  made  for  the  improvement  of 
the  land  by  altering  its  condition,  but  only  to 
embankments  made  for  its  protection  or  preser- 
vation in  its  existing  state.  Ilrxlteth  v.  Bray^ 
57  L.  J.,  Q.  B.  633;  21  Q.  B.  D.  444;  37 
W.  R.  22  ;  63  J.  P.  133— C.  A.  Affirming  58 
L.  T.  813. 

4.  Right  of  Tenant  to  Deduct  Tax. 

Amount.] — A  tenant  has  a  right  to  deduct 
from  his  rent  the  property  tax  assessed  upon  and 
paid  by  him  in  respect  of  his  landlord,  although 
the  landlord  is  not,  in  fact,  liable  to  be  assessed, 
and  has  before  the  payment  claimed  exemption, 
and  that  exemption  has  been  subsequently 
allowed.  Swatman  v.  Ambler^  8  Ex.  72  ;  24 
L.  J.,  Ex.  185. 

A  tenant  was  not  entitled  to  deduct  from  the 
rent  paid  to  his  landlord  more  property  tax  than 
is  assessed  on  the  premises  under  sched.  A 
of  46  Geo.  3,  c.  65,  although  the  property  tax 
assessed  under  both  Sched.  A  and  B  did 
not  amount  to  two  shillings  in  the  pound  on  the 
rent.     Gabell  v.  She  veil,  5  Taunt.  81. 

Payment  by  Outgoing  Tenant.!— A  succeeding 
tenant  who  came  in  at  Michaelmas  (at  which 
time  a  quarterns  rent  was  due),  and  received 
from  the  former  tenant  a  receipt  for  a  year's 
property  tax,  also  due  at  Michaelmas: — Held, 
entitled  to  deduct  the  amount,  upon  the 
landlord's  distraining  for  half  a  year's  rent  at 
Christmas.  Clennell  v.  Bead,  2  Marsh.  371 ;  7 
Taunt.  60. 

Validity  of  Agreement.] — See  post,  coL  170. 

IHatref  •  without  Dednetion— Honey  had  and 
Eeoeiyed.] — Where  a  tenant  of  promises  under 
a  lease,  and  at  a  rent  payable  half-yearly,  agreed 
to  pay  all  taxes  except  the  landloriFs  property 
tax,  which  the  landlord  agreed  to  allow,  and  the 
tenant  agreed  to  lay  out  20Z.  in  repairs,  which 
the  landlord  also  agreed  to  allow,  but  afterwards 
distrained  for  half  a  year's  rent,  and  sold  to  the 


whole  amount,  without  allowing  either  for  repairs 
or  for  property  tax,  which  he  knew  the  tenant 
had  paid  to  the  collector  : — Held,  that  the  tenant 
might  recover  in  respect  of  the  property  tax,  but 
not  in  respect  of  the  repairs,  in  an  action  for 
money  had  and  leceived  against  the  landlord. 
GraJuifu  v.  Tate,  1  M.  &  S.  609. 

Omiasion  to  Bedaet.] — ^W'^here  a  tenant  pays 
property  lax  assessed  on  the  promises,  and  omits 
to  deduct  it  in  his  next  payment  of  rent,  he  can- 
not afterwards  recover  the  amount  as  money  paid 
to  the  use  of  the  landlord.  Cummiru/  v.  Bed- 
fto?w/^7t,  15M.  &W.  438. 

An  occupier  of  lands  having,  during  a  course 
of  twelve  years,  paid  to  the  collector  of  taxes 
the  landlord's  property  tax,  and  the  full  rent  as 
it  became  due  to  the  landlord,  without  claiming 
any  deduction  on  account  of  the  tax  so  paid  : — 
Held,  that  the  occupier  could  not  recover  from 
the  landlord  any  part  of  the  property  tax  so 
paid.  Betthj  v.  Afoitre,  1  B.  &  Aid.  123  ;  18  K.  R. 
444.  And  see  Andrew  v.  Hancock,  3  Mooro,  278  ; 

I  Br.  &  B.  37  ;  Fuller  v.  Abbott,  4  Taunt  105. 

Aotion  for  Bent — Pleading.]— In  an  action 
for  rent,  the  tenant  may  plead  as  to  part  that  he 
has  paid  the  landlord's  property  tax  to  that 
amount,  in  respect  of  the  rent  due  to  the 
plaintiff  claimed  by  the  declaration,  after  he  has 
in  fact  paid  the  tax.  Tinckler  v.  Prentice,  4 
Taunt.  549  ;  13  R.  R.  684. 

It  is  not  enough  to  plead  that  the  defendant 
was  on  the  premises  at  and  a  short  time  before 
sunset  on  the  rent-day,  ready  to  pay,  without 
averring  that  he  was  there  long  enough  before 
sunset  to  have  counted  the  money,    lb, 

Payment  under  6  ft  6  Viet.  e.  86.] — To  an 

action  on  a  covenant  for  rent  due  under  a  deed 
of  demise,  the  defendant  pleaded  as  to  2Z.0«.  \0d., 
that,  on  the  5th  April,  1843,  before  any  part  of 
the  ront  became  due,  21,  0«.  \Qd,,  being  at  the 
rate  of  Id,  for  every  20«.  of  the  annual  value, 
was  duly,  and  according  to  the  form  of  the 
statute,  assessed  on  the  premises  in  respect  of  the 
property  thereof,  for  the  year  ensuing ;  that,  on 
the  28th  August,  1844,  the  defendant,  then  being 
occupier  and  tenant,  paid  to  C,  then  being  col- 
lector, the  22.  Oi.  10^. ;  and  that  the  defendant 
had  never  made  any  payment  on  account  of  the 
rent  since  the  payment  of  the  21,  0*.  \0d. : — 
Held,  that  the  plea  sufficiently  showed  that  the 
assessment  was  made  under  5  &  6  Vict,  c  35, 
and  that  it  answered  that  part  of  the  demand  to 
which  it  was  pleaded.  Franklin  v.  Carter,  1 
C.  B.  750;  3  D.  &  L.  213  ;  14  L.  J.,  C.  P.  241  ; 
9  Jur.  874. 

Paid  before  Action.] — Where  the  tenant 

has  paid  the  property  tax  l>cfore  action,  he  has  a 
right  to  deduct  it  at  the  ti-ial.  Baker  v.  Bavi^, 
3  Camp.  474  ;  14  R.  R.  814. 

But  the  property  tax  will  not  be  deducted 
at  nisi  prius  from  the  rent  due,  where  it  has 
not  been  paid.    Pocock  v.  Eiutace,  2  Camp.  181 ; 

II  R.  R.  691. 

Proof  of  Payment] — To  enable  a  tenant  to 
deduct  such  tax,  he  need  not  produce  the 
assessment,  but  it  is  sufficient  to  produce  the 
payments  to  the  collector.  Philij/s  v.  Beer,  4 
Camp.  266. 

The  assessment,  not  the  collector's  receipt,  wa? 
the  criterion  how  much  the  tenant  might  aeduct. 
Gabell  v.  Slwvell,  5  Taunt.  81. 
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5.  Pbocedube. 


Allowance — Certificate — Handamiu  to  Com- 
miiiioneri.]— By  5  ic  6  Vict.  c.  34, 8.  61,  No.  VI., 
allowances  m  respect  of  the  income  tax  imposed 
by  sched.  A  are  to  be  granted  by  the  commis- 
sioners for  special  purposes  of  the  income  tax  on 
(inter  alia)  the  rents  and  profits  of  lands, 
tenements,  hereditaments,  heritages.  Tested  in 
trustees  for  charitable  purposes,  as  far  as  the 
same  are  applied  to  charitable  purposes.  In  a 
case  where  an  allowance  which  ought  to  be 
granted  is  refused  mandamus  lies  to  the  com- 
missioners commanding  them  to  grant  the  allow- 
ance, and  to  give  a  certificate  of  the  allowance 
with  an  order  for  the  payment  thereof.  Income 
Tax  CommiMumcrt  v.  Pemscl^  61  L.  J..  Q.  B. 
266  ;  [1891]  A.  C.  531  ;  66  L.  T.  621  ;  55  J.  P. 
805— H.  L.  (K.) 


Caie  Stated  by  Commissioners — Points  Aaised.] 

—The  only  question  argued  before  the  commis- 
sioners and  raised  by  the  case  stated  by  them, 
having  been  whether  certain  premises  could  be 
&«^es8ed,  the  court  declined  to  decide  who  were 
the  proper  parties  to  be  assessed.  Bray  v.  Lan- 
eauhire  J  J.,  58  L.  J.,  M.  C.  54 ;  22  Q.  B.  D. 
484  ;  37  W.  R.  392  ;  53  J.  P.  499— C.  A. 


b.  ANNUAL  PROFITS  FROM  TRADE,  ^r. 

1.  Pbopebty  and  Persons  Liable. 

Eesidence  in  0reat  Britain.] — A  statute  im- 
posing a  duty  on  the  property  of  persons  residing 
in  Great  Britain,  applies  to  persons  residing  there 
for  any  length  of  time,  however  short,  although 
they  may  at  the  same  time  have  a  more  perma- 
nent residence  elsewhere.  AtL-Gen.  v.  Ikiote,  4 
Price,  183;  18  R.  R.  692. 

What   Sufficient.] — ^An    exemption    of 


persons  coming  to  reside  "for  some  temporary 
purpose  only,  and  not  with  any  view  or  intent 
of  establishing  a  residence  therein,  and  who 
shall  not  have  actually  resided  in  Great  Britain 
for  the  period  of  six  successive  calendar  months," 
does  not  include  a  person  taking  a  house  in 
London  and  furnishing  and  residing  in  it  for  a 
less  period  than  six  months  at  any  one  time,  and 
who  then  goes  elsewhere  with  his  establishment, 
and  resides  for  the  remainder  of  the  year  there, 
leaving  behind  him  some  one  merely  to  take 
care  of  the  house.    lb. 

Trade— What  is.] — The  ownerphip  of  trading 
vessels  let  to  freight  was  a  trade  or  concern 
in  the  nature  of  trade,  within  48  Geo.  3. 
The  ship's  husband  or  managing  part-owner 
is  therefore  bound  to  make  a  joint  return  of 
the  aggregate  profits  of  the  concern  to  the 
property  tax.  Att.-Gen,  v.  Borrodaile^  1  Price, 
148.  See  also  Rijhojie  Coal  Q).  v.  Foyer, 
post,  col.  155. 

Set  np  and  Commenced  within  Three  Tears 


— Saccession.  ] — See  Rylwpe  Coal  Co.  v.  Foyer, 
post,  col.  155. 

"  Vocation  "  —  Betting.]  —  Persons  receiving 

Erofits  from  betting,  systematically  carried  on 
y  them  throughout  the  year,  are  chargeable 
with  income  tax  on  such  profits  in  respect  of 
a  "  vocation  "  under  5  &  6  Vict.  c.  35  (the  Income 
Tax  Act),  sched.  D.    Partridge  v.  Mallaudahie, 


56  L.  J.,  Q.  B.  251  ;  18  Q.  B.  D.  276 ;  56  L.  T. 
203 ;  35  W.  R.  276. 

Hospital— Payments  <*  applied  to  Charitable 
Purposes  only."] — The  managing  committee  of 
an  hospital,  founded  by  voluntary  contribuii(m 
for  the  care  and  treatment  of  insane  persons,, 
made  large  yearly  profits  by  receiving  wealthy 
patients,  who  were  charged  sums  greatly  exceed- 
ing the  actual  cost  of  their  maintenance  and 
treatment.  The  committee  applied  a  portion  of 
those  profits  in  aid  of  the  maintenance  and 
treatment  of  poorer  patients,  who  were  them- 
selves unable  to  pay  the  actual  cost  thereof,  and 
the  remainder  in  executing  works  which  were 
pressed  upon  the  committee  by  the  commis- 
sioners in  lunacy,  and  were  deemed  necessary 
to  bring  the  hospital  into  a  proper  state  of 
efficiency : — Held,  that  the  profits  were  not,  by 
reason  of  such  application  of  them  to  the  pur- 
poses of  the  hospital,  payments  "applied  ta 
charitable  purposes  only "  within  the  meaning' 
of  s.  105  of  5  &  6  Vict.  c.  35,  so  as  to  exempt 
the  institution  from  payment  of  income  tax 
under  sched.  D.  St.  Andrew's  Htrnpital  v. 
Slimnmith,  19  Q.  B.  D.  624  ;  57  L.  T.  413  ;  35 
\V.  R.  811. 

Person  Kesident  in  TTnited  Kingdom — ^Trade 
Abroad — Part  of  Profits  not  Remitted.]— A 
pei'son  resident  in  the  United  Kingdom  and 
engaged  in  a  trade  carried  on  entirely  abroad ^ 
is  liable  to  income  tax  in  respect  of  so  much 
only  of  the  profits  of  that  trade  as  are  rtKieived 
in  the  United  Kingdom.  The  respondent,  wha 
resided  solely  in  England,  was  a  partner  in  a 
firm  which  carried  on  business  in  Australia. 
Profits  were  made  by  the  firm,  and  a  portion  of 
the  respondent's  share  thereof  was  remitted 
to  him  in  England,  and  on  this  portion  he 
paid  income  tax  under  sched.  D.  The  larger 
(KDi-tion  of  his  share  was  not  remitted  to  him  in 
England,  but  was  placed  to  his  credit  in 
Australia  : — Held,  that  the  case  fell  under  the 
head  of  "possessions  in  any  of  her  Majesty's 
dominions  out  of  Great  Britain,  or  foreign 
possessions,"  dealt  with  by  the  fifth  case  of 
sched.  D  in  5  &  6  Vict.  c.  35,  s.  100  ;  and  that 
the  respondent's  portion  of  profits  not  received 
in  the  United  Kingdom  was  not  liable  to  income 
tax.  Colquhoun  v.  Brooks,  59  L.  J.,  Q.  B.  58  ; 
14  App.  Gas.  493 ;  61  L.  T.  518 ;  38  W.  R.  289  ; 
54  J.  P.  277— H.  L.  (E.) 

An  English  company  formed  to  acquire 
certain  businesses  abroad  and  to  own  shares  in 
certain  foreign  companies  is  liable  to  pay  income 
tax,  under  the  fifth  clause  of  5  &  6  Vict.  c.  35, 
8. 100,  in  respect  of  so  much  only  of  the  profits 
as  were  remitted  to  England,  and  was  not  liable 
to  pay  income  tax  upon  the  profits  retained  nnd 
distributed  abroad.  Colquhomi  v.  Brooks  (14 
App.  Gas.  493)  followed.  Bartholomay  BrexO' 
itig  Co.  V.  Wyatt,  62  L.  J..  Q.  B.  525  ;  [1893]  2 
Q.  B.  499 ;  6  R.  564  ;  69  L.  T.  561 ;  42  W.  R. 
173  :  58  J.  P.  138. 

Trade   Carried   on   Partly  in  England 

and  Partly  Abroad  —  Profits  Earned  Abroad^ 
bat  not  Beceiyed  in  England.]  —  Every  in- 
terest in  the  profits  of  trade  belonging  to 
a  person  who  is,  within  the  meaning  of  the 
Income  Tax  Acts,  resident  in  the  United 
Kingdom,  must  be  charged  under  the  first  case 
of  sched.  D  of  the  Act  of  1842— that  is,  on  the 
full  amount  of  the  balance  of  the  profits  or 
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gains  upon  an  average  of  three  yeara,  if  the 
trade  is  carried  on  either  wholly  or  partly 
within  Great  Britain  or  Ireland  ;  and  is  charge- 
able under  the  fifth  case — that  is,  on  the  full 
amount  of  the  actaal  sums  annually  received  in 
Great  Britain, if  the  trade  is  exclusively  carried  on 
in  any  of  her  majesty's  dominions,  or  elsewhere 
out  of  the  United  Kingdom.  San  Paulo 
inraziliari)  Ry.  v.  Oirter,  65  L.  J.,  Q.  B.  161  ; 
[1896]  A.  C.  31  ;  73  L.  T.  538  ;  44  W.  R.  336  ; 
60  J.  P.  84,  452— H.  L.  (E.) 

The  appellants  were  an  English  company  with 
a  registered  office  in  London,  at  which  the 
<li  rectors  met  to  manage  and  work  a  railway, 
through  a  superintendent  in  Brazil  appointed  by 
them,  and  a  staff  of  servants  in  that  country 
under  his  immediate  supervision.  The  receipts 
of  the  company  from  which  the  profits  were 
<lerived  were  earned  and  paid  in  Brazil.  But  the 
directors  were  vested  with  the  sole  right  to 
manage  and  control  every  department  of  the 
railway : — Held,  that  the  appellants  were  charge- 
able under  the  first  case,  and  not  under  the  fifth. 
Colqtifumn  v.  Brooks  (59  L.  J.,  Q.  B.  53) 
distinguished.    Ih. 

An  insurance  company  having  its  head  office 
in  England  had  branch  offices  in  England  and  in 
some  foreign  countries,  the  business  of  which 
was  conducted  by  managers  appointed  by  and 
noting  under  the  board  of  directors  at  the  head 
office.  The  company  sought  to  have  exempted 
from  assessment  to  income  tax  (a)  a  sum  of 
6,502Z.,  being  dividends  upon  various  foreign 
securities,  representing  part  of  the  profits  made 
abroad,  which,  inst^id  of  being  specifically 
remitted  to  this  country,  were  reinvested  in 
American  securities  for  the  purpose  of  forming  a 
reserve  fund  for  the  business  of  the  company 
there,  as  required  by  the  law  of  the  United 
States;  (^)  a  sum  of  12,84U.,  as  being  profits 
made  at  some  of  the  foreign  branches,  which 
profits  were  not  specifically  brought  or  remitted 
to  this  country,  but  were  retained  abroad  to 
effect  reserves.  The  company  contended,  as  to 
both  sums,  that,  as  no  part  of  the  same  had 
been  actually  remitted  to  or  received  in  this 
country,  they  were  not  liable  to  assessment : — 
Held,  that  both  sums  were  part  uf  the  profits 
and  gains  of  the  business,  and  were  liable  to 
assessment  as  such.  Norwich  Unum  IHre  In- 
wrance  Co,  v.  Magee,  73  L.  T.  733 ;  44  W.  R. 
884. 

Person  Abroad  Szercising  Trade  in  TTnited 
Kingdom — ^Agent  '*  having  the  Beceipt  of  Profits 
or  Gains" — Assessment  of  Agent  in  Kame  of 
Principal  Resident  Abroad.] — A  foreign  mer- 
chant employed  agents  in  this  country  to 
canvass  for  orders  on  which  the  agents  received 
a  commission ;  the  orders  were  transmitted 
abn»id  for  the  principal  to  exercise  his  discre- 
tion as  to  their  execution,  and  the  goods  were 
sold  as  lying  in  the  foreign  warehouse,  the 
customer  paying  the  cost  of  packing  and  carriage, 
and  taking  the  risk  on  himself  ;  the  amounts 
due  were  usually  forwarded  direct  by  the 
customer  to  the  foreign  merchant,  but  in  some 
cases  were  received  by  the  agents  : — Held  (Lord 
Morris  dissenting),  that  the  foreign  merchant 
did  not  exercise  a  trade  in  this  country  within 
the  meaning  of  sched.  D  of  the  Income  Tax 
Act,  1853,  and  was  not  chargeable  with  income 
tax  ;  as,  though  he  traded  with,  he  did  not 
trade  within,  the  United  Kingdom.  Grainger  v. 
Govgh,  65  L,  J.,  Q.  B.  410  ;  [1896]  A.  C.  325  ; 


74  L.   T.  435 ;  44  W.   R.  561  ;  60  J.  P.  692— 
H.  L.  (E.) 

Semble,  that  in  s.  41  of  the  Income  Tax  Act, 
1842,  by  which  persons  resident  abroad  "  shall 
be  chargeable  in  the  name  ...  of  any  factor, 
agent,  or  receiver  having  the  receipt  of  any 
profits  or  gains,"  the  words  after  the  word 
"receiver"  apply,  not  only  to  that  word,  but 
also  to  the  words  "  factor  "  and  "  agent."    Ih. 

Company  Residing  in  Sngland  —  Trading 
Abroad  —  Profits.] — A  company  registered  in 
England,  under  tne  Companies  Acts,  1862  and 
1867,  carried  on  the  business  of  sulphur  miners, 
manufacturers  or  merchants,  in  Italy.  It  had 
directors  and  shareholders  both  in  England  and 
abroad.  The  company,  so  far  as  its  affairs  in  the 
United  Kingdom  were  concerned,  was  maneiged 
by  a  board  of  directors  holding  meetings  at  the 
London  registered  office  of  the  company.  All 
the  operations  connected  with  the  manufacture 
and  sale  of  sulphur  were  under  the  practical 
management  of  members  of  the  board  resident 
in  Italy,  and  were  exclusively  carried  on  in  that 
country,  where  the  profits  were  earned,  but  the 
Italian  members  were  in  constant  correspondence 
with  their  co-directors  resident  in  France  and 
England,  who  met  at  the  office  aforesaid.  All 
the  original  books  of  the  company  and  its  moneys 
were  kept  in  Italy,  but  transcripts  of  the  books 
and  the  dividends  required  for  the  English  shai  e- 
holders  were  sent  to  London.  These  dividends 
were  the  only  part  of  the  profits  emitted  to  this 
country  : — Held,  that  the  company  was  residing 
within  the  United  Kingdom  within  16  &  17  Vict, 
c.  34,  s.  2,  sched.  D,  and  liable  to  pay  income  tax 
upon  the  whole  of  its  profits,  ancl  not  merely  on 
such  portion  as  was  remitted  to  England  for 
distribution  among  the  English  shareholders. 
('eftena  Sulphur  Co,  v.  NichoUon^  45  L.  J.,  Ex. 
821  ;  1  Ex.  D.  428  ;  35  L.  T.  275  ;  25  W.  R.  71. 

A  company,  established  and  incorporated  by 
act  of  parliament  in  England,  but  carrying  on 
its  business  entirely  abroad,  is  to  be  assessed  to 
income  tax  upon  the  whole  of  the  annual  profits 
of  its  business,  whether  such  profits  are  or  not 
remitted  to  this  country,  or  are  or  not  distributed 
as  dividends  amongst  its  shareholders  resident  in 
England  or  abroad,  or  are  applied  to  some  other 
legitimate  purposes  of  the  company  abroad. 
Imperial  Continental  Ga8  Association  v.  NiclioU 
son,  37  L.  T.  717. 

A  company  was  registered  in  England  under 
the  Companies  Acts,  1862  and  1867.  It  had  a 
registered  address,  directors  and  shareholders  in 
England,  but  the  whole  of  its  property  and  the 
majority  of  shareholders  were  in  India.  The 
business  of  the  company  was  the  purchase, 
manufacture,  and  sale  of  jute.  The  materials 
were  bought,  wrought,  and  sold,  the  books  kept, 
and  the  gains  and  profits  of  the  company  ex- 
clusively made  in  India  under  the  management 
of  a  resident  director  appointed  by  and  subject 
to  the  control  of  a  board  of  directors  in  England. 
Such  proportion  only  of  the  profits  as  became 
payable  to  the  English  shareholders  was,  from 
time  to  time,  remitted  to  the  directors  in  Eng- 
land, who  thereupon  called  meetings  of  those 
shareholders  at  the  place  registered  as  the 
address  of  the  company,  but  which  was,  in  fact, 
a  private  office  lent  for  the  purpose  by  one  of 
the  directors.  At  these  meetings  a  dividend 
was  declared  that  was  distributed  amongst  the 
shareholders  living  in  England  : — Held,  that  the 
company   was    "  residing   within    the    United 
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Kingdom,"  and  therefore,  under  the  provisions 
of  the  5  &  6  Vict.  c.  35,  s.  1,  5  &  6  Vict.  c.  80, 
6. 2,  and  16  &  17  Vict.  c.  34,  s.  2.  liable  to  make  a 
return  of  the  whole  annual  profits  of  its  business, 
and  chargeable  to  the  income  tax  thereon,  and 
not  merely  in  respect  of  such  part  of  the  profits 
as  was  remitted  to  England.  Calcutta  Jute 
AfilU  Co,  V.  NiclMlsan^  45  L.  J.,  Ex.  821  ;  1 
Ex.  D.  428  :  35  L.  T.  275  ;  25  W.  R.  71. 

A  cor])oration  is  not  a  partnership,  nor  are  the 
shareholders  in  a  joint-stock  company  partners ; 
an(i  a  company  cannot  be  divided  into  two 
portions,  the  English  and  the  foreign,  and  income 
tax  be  assessed  only  upon  the  profits  accruing  or 
belonging  to  the  shareholders  residing  in  Eng- 
land,   lit. 

The  Imperial  Ottoman  Bank  was  a  corporation 
created  by  Turkish  law.  Its  seat  was  fixed,  by 
the  concession  and  the  statutes  which  constituted 
it,  at  Constantinople,  with  power  to  establish 
branches  and  agencies  at  other  places.  It  was 
the  state  bank  of  Turkey,  where  it  was  a  bank 
of  issue,  and  was  charged  with  the  collection  of 
the  revenue,  and  with  certain  operations  relating 
to  the  currency,  and  with  the  payment  of  interest 
on  the  public  debt,  and  received  from  the  state  a 
subsidy  on  account  of  the  public  business  trans- 
acted by  it.  On  its  creation  it  took  over  and 
continued  to  carry  on  the  business  of  an  English 
bank  in  London  ;  and  since  its  creation  in  IStiS, 
the  annual  meetings  of  shareholders  had  always 
l^een  held,  and  dividends  declared,  in  London, 
though  by  its  statutes  the  annual  meetings  might 
be  held  at  any  place  which  the  committee  of 
management  might  fix : — Held,  that  the  bank 
was  not  liable  to  be  assessed  to  income  tax  in 
respect  of  its  whole  profits  as  a  "  person  residing 
within  the  United  Kingdom  "  under  16  &  17  Vict. 
€.  34,  first  clause  of  sched.  D  to  s.  2,  but  was 
liable  only  in  i-espect  of  the  profits  arising  from 
it^s  business  carried  on  in  England  under  clause  2 
of  the  schedule.  Att.- Qni,  v,  A  lexandtr^  44  L.  J., 
Ex.  3  ;  L.  R.  10  Ex.  20  ;  31  L.  T.  694  ;  23  W.  R. 
255. 

When  Trade  Exercised  within  TTnited  King- 
dom.]— A  firm  of  merchants,  resident  and  carry- 
ing on  their  principal  business  at  2^ew  York,  had 
a  partner  resident  in  England,  for  the  purpose  of 
buying  goods  here  and  shipping  them  for  New 
York,  where  a  profit  was  realised  and  received 
on  the  resale  of  them  at  an  advanced  price. 
None  of  the  profits  of  the  partnership  were 
received  in  England,  and  no  money  was  received 
in  England  except  in  remittances  to  the  resident 
partner  from  the  house  in  New  York: — Held, 
that  the  resident  partner  was  not  bound  to 
return  to  the  commissioners  of  the  income  tax 
the  amount  of  profits  realised  by  the  firm  in 
America  by  the  resale  of  the  goods  purchased 
here ;  and  that  the  firm,  being  resident  abroad, 
and  not  exercising  their  trade  within  the  United 
Kingilom,  could  not  be  liable  to  be  taxed  on  those 
profits.  Sully  v.  Att.-Gen.,  5  H.  &  N.  711  ;  29 
L.  J.,  Ex.  464  ;  6  Jur.  (N.8.)  1018  ;  2  L.  T.  439  ; 
6  W.  R.  472— Ex.  Ch. 

The  head  oflice  of  a  joint-stock  banking  com- 
pany, registered  under  the  Joint  Stock  Com- 
panies Acts,  was  situate  in  London,  where  the 
directors  managed  the  general  business  of  the 
company,  and  where  the  dividends  were  paid. 
The  details  of  the  business  of  the  branches  estab- 
lished abroad  were  conducted  abroad  by  the 
managers  of  the  sevei*al  branches,  but  general 
directions  and  instructions  for  management  were 


issued  from  the  head  office.  The  bank  paid  cer- 
tain sums  to  a  foreign  corporation,  which  had 
obtained  from  a  foreign  government  the  right  to 
issue  bank  notes  within  the  territory  of  that 
government,  to  acquire  the  concession,  and 
claimed  to  deduct  from  their  assessable  profits  a 
sum  set  apart  as  a  sinking  fund  to  meet  the  ex- 
penditure. The  amount  of  cash  actually  remitted 
to  England  was  reduced  by  the  deduction  of  the 
whole  sum  paid  abi'oad  for  the  concession : — 
Held,  that  as  the  business  carried  on  by  the  bank 
was  only  one  business,  which  was  carried  on  in 
England,  and  not  two  distinct  businesses,  the 
profits  were  to  be  arrived  at  by  bringing  into 
account  the  profits  on  the  transactions  abroad 
and  in  England,  setting  the  expenses  abroad  and 
in  England  against  those  profits,  and  determining 
in  England  the  difference  between  the  two ;  and 
the  bank  was  not  therefore  entitled  to  the 
deduction  claimed.  London  Bafik  of  Mexi/fo  v. 
Apthorpe,  60  L.  J.,  Q.  B.  653 ;  [1891]  2  Q.  B. 
3/8  ;  65  L.  T.  601  ;  39  W.  B.  664  ;  56  J.  P.  86 
— C.  A. 

T.  &  Co.  were  a  firm  of  wine  merchants, 
residing  and  carrying  on  business  at  Bordeaux, 
and  T.,  the  senior  partner  of  the  firm,  usually 
spent  about  four  months  at  different  times  in 
every  year  in  England,  seeing,  and  taking  orders 
for  wine  from  retail  wine  merchants  and  other 
customers,  and  living  during  that  time  chiefly  in 
London,  and  when  there  always  at  an  hotel,  and 
having  no  other  English  residence.  The  appel- 
lants employed  a  firm  of  London  wine  merchants 
as  their  agents,  in  whose  offices  a  room,  the  rent 
of  which  was  paid  by  the  appellants,  was  pro- 
vided for  their  use,  and  there  they  had  their  own 
clerk,  whose  salary  was  paid  by  them,  and  their 
name  was  painted  up  on  the  premises.  The  wines 
ordered  were  shipped  by  the  appellants  from 
Bordeaux,  whence  also  bills  of  lading  and  invoices 
were  forwarded  by  them,  sometimes  to  the  pur- 
chasers direct  and  sometimes  to  the  agents,  who 
collected  all  the  accounts,  received  payment  for 
all  the  wines  oixlered,  and  transacted  all  the 
necessary  business  not  transacted  by  T.  in  Eng- 
land. For  this  the  agents  were  paid,  not  by 
salary,  but  by  receiving  a  commission  on  all 
wines  sold  in  England  by  the  appellants  or 
ordered  through  T.,  such  commission  covering 
all  expenses  attaching  to  the  appellants'  business 
in  England,  and  including  a  guarantee  of  all 
debts  for  the  appellant^  wines  sold  in  England  ; 
and  they,  the  agents,  had  been  charged  and  hacl 
paid  income  tax  on  the  profits  made  by  them  by 
this  agency  : — Held,  that  the  appellants,  though 
non-resident  in  this  country, "  exercised  a  trade  '* 
within  the  meaning  of  the  2nd  clause  of  sched. 
D  to  s.  2  of  16  &  17  Vict.  c.  34,  and  were  rightly 
chargeable  to  income  tax  on  the  annual  profits 
and  gains  derived  by  them  thei-efrom,  notwith- 
standing that  the  agents  had  been  charged  and 
paid  income  tax  on  their  profits ;  and  further, 
that  s.  41  of  5  &  6  Vict.  c.  35,  was  passed  in  aid 
and  not  in  derogation  of  the  rights  of  the  crown 
in  collecting  the  revenue,  and  not  in  any  way 
to  alter  the  incidence  of  taxation.  Tischler  v. 
Apthorpe,  62  L.  T.  814  ;  33  W.  R.  548  ;  49  J.  P. 
372. 

The  appellants,  a  firm  of  wine  merchants  at 
Rheims,  employed  a  London  firm  to  obtain  orders 
for  their  wine  in  England.  The  wine  was  adver- 
tised in  England,  and  the  London  firm  issued 
circulars  from  time  to  time  with  the  authority  of 
the  appellants  detailing  the  price  and  terms  of 
sale.     The  name  of  the  appellants*  firm  was  put 
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up  at  the  business  premises  of  the  London  firm, 
and  was  published  in  the  London  Directory  with 
that  address.  The  appellants  had  no  wine  in 
Knglandf  and  all  orders  were  forwarded  to 
Rheims,  and  the  wine,  invoiced  in  the  appellants' 
name,  was  packed  and  sent  direct  from  thence 
to  the  customer  at  his  expense  and  risk.  Pay- 
ments were  either  made  direct  to  the  appellants 
or  to  the  London  firm,  who  remitted  the  amount 
to  the  appellants  without  carrying  it  to  any 
current  account.  Any  bill  drawn  for  payment 
of  wine  was  sent  to  the  London  firm  to  obtain 
the  acceptance  and  to  hold  for  the  appellants. 
Formal  receipts  were  sent  by  the  appellants  to 
purchasers  for  all  payments,  whether  made  direct 
or  through  the  London  firm.  The  London  firm 
were  paid  by  a  commission  on  all  wine  sold,  and 
the  appellants  alone  were  intei*ested  in  the  gain 
or  loss  on  the  f^es  : — Held,  that  the  appellants 
exercised  a  trade  within  the  United  ICingdom 
within  sched.  D  of  16  &  17  Vict.  c.  34,  and  were 
assessable  to  the  income  tax  in  respect  of  the 
profits  arising  therefrom.  Werle  v.  Colquhoun^ 
57  L.  J.,  Q.  B.  328  ;  20  Q.  B.  D.  763  ;  68  L.  T. 
766  ;  36  W.  B.  618  ;  62  J.  P.  644— C.  A. 

A  foreign  firm  of  wine  merchants,  whose  chief 
oflSce  is  in  France,  and  none  of  whom  are  resident 
in  England,  but  who  have  established  a  resident 
agent  in  London  through  whom  wine  is  sold  to, 
and  money  in  payment  for  it  received  from, 
English  customers,  are  assessable  to  the  income 
tax  under  sched.  D  in  respect  of  the  annual 
profits  or  gains  arising  from  a  trade  exercised 
within  the  United  Kingdom.  Piymmtry  v.  Ap- 
fhtrrpe,  66  L.  J.,  Q.  B.  166  ;  66  L.  T.  24  ;  36  W.  R. 
807. 

The  appellants,  a  foreign  company,  domiciled 
in  Copenhagen,  had  three  marine  cables  in  con- 
nection with  Aberdeen  and  Newcastle,  com- 
municating with  the  telegraph  lines  of  the 
post-office  in  the  United  Kingdom.  They  had 
also  work-rooms  with  clerks  in  London,  New- 
castle, and  Aberdeen.  Messages  from  this 
country  were  forwarded  over  the  lines  of  the 
post-office  and  the  cables  of  the  appellants  to 
Denmark,  and  thence  by  their  wires  and  the 
wires  of  foreign  governments  to  Russia,  China, 
Japan,  and  India.  The  total  charges  paid  for 
transmitting  such  me<«ages  were  collected  by 
the  post-office,  and  after  deducting  their  dues, 
the  balance  handed  to  the  appellants,  who 
retained  the  amount  due  to  them  for  the  trans- 
mission of  messages  over  their  cables  and  lines, 
and  paid  the  residue  to  the  various  governments 
and  companies  respectively  entitled  to  it.  No 
profits  were  made  by  the  appellants  from  the 
transmission  of  messages  over  the  land  lines  in 
the  United  Kingdom : — Held,  that  the  appellants 
must  be  taken  to  exercise  a  trade  in  the  United 
Kingdom  under  16  &  17  Vict.  c.  34,  s.  2,  sched. 
D,  and  that  they  were  chargeable  to  income  tax 
on  the  balance  of  profits  or  gains  from  the 
receipts  in  this  country  from  the  transmission  of 
messages.  Erichwn,  v.  Latt^  61  L.  J.,  Q,  B.  86  ; 
8  Q.  B.  D.  414  ;  45  L.  T.  703  ;  30  W.  R.  801 ;  46 
J.  P.  357— C.  A. 

*<  Anniial  Profits  and  Gaini "  —  Intnranoe 
Company— BonniM.] — A  life  insurance  company 
issued  "  participating  policies,"  according  to  the 
terms  of  which  any  surplus  which  existol  at  the 
end  of  each  quinquennial  period  in  the  hands  of 
the  company,  after  payment  of  policies  falling 
due  during  such  period,  and  provision  for  out- 
standing liabilities,  was  dealt  with  as  follows : 


two-thirds  of  the  surplus  went  to  the  policy- 
holders, who  received  payment  thereof  either  by 
way  of  bonus  or  abatement  of  premiums  ;  the 
remaining  third  of  the  surplus  went  to  the 
company,  who  bore  the  whole  expenses  of  the 
business,  the  portion  remaining  after  payment  of 
expenses  constituting  the  only  profit  available 
for  division : — Held,  that  the  two-thirds  returned 
to  the  policy-holders  were  "annual  profits  or 
^ins "  and  assessable  to  income  tax.  Last  v. 
London  Agsurance  Corporation^  66  L.  J.,  Q.  B. 
92  ;  10  App.  Cas.  438  ;  63  L.  T.  634  ;  34  W.  R. 
^33  ;  50  J.  P.  116— H.  L.  (E.) 

The  appellant  company  carried  on  the  bupinc?* 
of  a  mutual  life  insurance  company.  There 
were  no  shares  or  shareholders,  and  the  members 
of  the  company  were  the  policy-holders.  The 
premiums  paid  by  them  were  calculated  at  a  rate 
which  left  a  surplus  after  providing  for  the 
yearly  expenditure,  and  this  surplus  was  ei^er 
returned  to  the  assured  as  bonuses  in  addition  to 
the  sums  insured,  or  was  applied  in  redaction  of 
premiums,  or  was  carried  over  to  the  credit  of 
the  members  of  the  company  : — Held,  that  this 
surplus  did  not  constitute  profits  or  gains  liable 
to  be  assessed  to  income  tax.  New  York  Life 
Insurance  Co,  v.  Styles,  69  L  J.,  Q.  B.  291  ;  14 
App.  Cas.  381 ;  61  L.  T.  201— H.  L.  (E.) 


Orant  by  Curates*  Aogmentation  Fund.  ] — 


The  council  of  the  curates*  augmentation  fund 
made  a  grant  of  602.  to  a  curate  in  recognition  of 
faithful  service  for  more  than  fifteen  yeare.  TJj«> 
grant  was  renewable  at  the  discretion  of  the 
council,  and  such  renewal  was  upon  the  condi- 
tion that  the  curate  obtained  donations  to  the 
fund  to  half  the  amount  of  the  grant : — Held, 
that  the  curate  was  not  assessable  to  the  income 
tax  in  respect  of  the  sum  granted,  under  the 
Income  Tax  Act,  1853,  sched.  D.  Turner  v. 
Cuxson,  68  L.  J.,  Q.  B.  131  ;  22  Q.  B.  D.  150  ;  60 
L.  T.  332  ;  37  W.  R.  264  ;  63  J.  P.  148. 

Bale  of  Mines — Payment  by  Instalments.) 

— On  a  sale  of  a  moiety  of  mines  for  a  fixed  sum 
payable  by  half-yearly  instalments  : — Held,  that 
the  instalments  were  not  chargeable  with  income 
tax  under  the  words  "  annuities  or  other  annual 
profits  and  gains,"  in  sched.  D  of  16  &17  Vict, 
c.  34,  or  under  the  words  "annual  payments, 
payable  as  a  personal  debt  or  obligation  by 
virtue  of  any  contract,"  in  6  &  6  Vict.  c.  35, 
s.  102,  such  instalments  being  the  payments  of  a 
debt,  and  not  being  profits  and  gains,  and  there- 
fore not  within  the  purview  of  the  acts.  FAey 
V.  Fletcher,  3  H.  &  N.  769 ;  28  L.  J.,  Ex.  lOl)  -, 
6  Jur.  (N.8.)  342  ;  7  W.  R.  141. 

By  deed,  A.,  in  consideration  of  1,880Z.,  to  be 
paid  by  instalments,  granted  and  sold  to  B.  a 
mine  of  coal  for  a  term  of  fifty  yeais,  and  he 
covenanted  with  A.  to  pay  him  150/.  on  the 
execution  of  the  deed,  and  160Z.  per  year  after 
that  time,  whether  a  quantity  of  coal  equal  to 
that  amount,  at  and  after  the  rate  of  100/.  per 
Lancashire  acre,  should  be  got  out  of  the  mine 
in  the  same  year  or  not ;  and  when  in  any  year 
so  many  coals  should  be  got  out  of  the  mine  aa 
would,  at  the  rate  of  100/.  for  every  Lancashire 
acre  of  coal,  amount  to  more  than  160Z.  per  year, 
then  that  he  would  pay  for  every  Lancashire 
acre  of  coals  100/.,  and  so  on  in  proportion  for 
every  greater  or  less  quantity  than  an  acre,  until 
1,380/.  should  be  paid  (it  being  the  intent  of  the 
parties  that  A.  should  not,  until  that  sum  was 
paid,  receive  less  than  160/.  per  year),  the  same 
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yearly  rents  to  be  paid  •  half-yearly,  on  the  24th 
of  June  and  the  24  th  of  December  in  each  year. 
B.,  who  had  never  worked  the  mine,  claimed  to 
deduct  from  a  half-yearly  instalment  a  sum  paid 
by  him  for  income  tax  : — Held,  that  the  instal- 
ment  of  1502.  per  year  was  not  rent  within 
5  &  6  Vict.  c.  35,  8.  60  ;  and  that,  assuming  it  to 
be  an  annual  payment  within  s.  102,  A.,  and  not 
B.,  was  liable  to  be  assessed  to  the  income  tax. 
Taylor  v.  ^aw#,  1  H.  &  N.  101  ;  25  L.  J.,  Ex. 
269. 


Dimimition  of  Proilti  f^m   *<8p6ciilo 


Cause."] — A  partnership,  after  working  certain 
coal  mines  for  more  than  five  years,  was,  on  the 
21st  of  December,  1875,  incorporated  as  a  limited 
company,  and  sold  to  the  company  the  assets, 
subject  to  the  liabilities,  of  the  partnership.  The 
partners  became  holders  of  all  the  shares  in  the 
limited  company  according  to  their  interests. 
After  the  3rd  of  August,  1876,  changes  took 
place  in  the  shareholders.  The  company,  being 
assessed  by  the  income  tax  commissioners  to 
the  income  tax  under  5  &  6  Vict.  c.  35,  sched. 
D,  for  the  year  ending  the  6th  of  April,  1877,  on 
an  average  of  the  five  preceding  years,  appealed, 
and  contended  that  they  were  only  liable  to  pay 
on  a  computation  for  one  year  on  the  average  of 
the  profits  from  the  21st  of  December,  1875,  the 
date  of  the  incorporation.  The  commissioners 
stated  a  case  in  which  they  found  that  "  the 
profits  and  gains  of  the  appellants^  business  had 
fallen  short  since  the  2l8t  of  December,  1875, 
from  the  following  specific  causes,  viz.  the 
extraordinary  depression  in  the  iron  and  coal 
trades,  whereby  the  appellants  were  unable  to 
scU  either  so  large  a  quantity  of  their  coals  as 
they  had  formerly  been  enabled  to  do,  or  to 
obtain  anything  like  so  good  a  price  for  such 
coals."  Figures  showing  that  the  annual  profits 
had  fallen  short  by  one-half  were  set  out : — 
Held,  that  sched.  A,  r.  No.  IV.  c.  6,  which 
prescribes  that  if  it  shall  appear  that  the 
account  required  by  the  rules  "  cannot  be  made 
out  by  reason  of  the  possession  or  interest  of  the 
party  to  be  charged  thereon  having  commenced 
within  the  time  for  which  the  account  is  directed 
to  be  made  out,  the  profits  of  one  year  shall  be 
estimated  in  projwrtion  to  the  profits  received 
within  the  time  elapsed  since  the  commencement 
of  such  possession  of  interest,"  did  not  apply — 
That  the  business  was  a  "trade  .  .  .ad  venture  or 
concern,"  within  sched.  D,  r.  1,  of  the  rules 
for  ascertaining  the  duties  to  be  charged  in 
respect  thereof,  and  was  not  within  the  terms  of 
the  proviso  *'  set  up  and  commenced  "  within  the 
period  of  three  years — That  the  company  was  a 
new  association  carrying  on  an  old  concern ;  and 
had  "succeede<l"  to  it  within  c.  4  of  the 
third  set  of  i*ules  of  sched.  D,  but  that,  since 
such  succession,  the  profits  had  fallen  short  from 
a  "  specific  cause  "  within  the  exception  in  that 
clause — And  that  the  rule  of  the  sixth  case  in 
sched.  D  applied,  and  under  it  the  computa- 
tim  should  be  made  "  on  the  amount  of  the  full 
value  of  the  profits  and  gains  received  annually," 
i.e.  for  the  current  vear.  Bylwpe  QmI  Co,  v. 
rot/cr,  7  Q.  B.  D.  485  :  45  L.  T.  404  ;  30  W.  R. 
87. 

Interest  Arising  from  Inyestments  made  for 
Purposes  of  Easiness.]  —  The  interest  arising 
from  investments  made  by  a  life  in'^urance  com- 
pany for  the  purposes  of  their  business,  income 
lax  on  which  had  been  deducted  at  its  source,  I 


exceeded  the  amount  of  the  profits  of  the  com- 
pany for  the  year  of  assessment.  The  company 
had  also  during  the  year  received  interest  on  in- 
vestments from  which  there  had  been  no  deduc- 
tion for  income  tax  : — Held,  that  the  company 
were  liable  to  assessment  to  income  tax  in  re- 
spect of  such  last-mentioned  interest.  Clcriml^ 
Medical^  and  General  Life  Assurance  Si*ritty 
V.  Carter,  58  L.  J.,  Q.  B.  224  ;  22  Q.  B.  D.  444  ; 
37  W.  R.  346  ;  53  J.  P.  276— C.  A.  Affirming 
59  L.  T.  827. 

Interest  Secured  on  Bates.] —Certain  muni- 
cipal buildings  which  are  charged  with  income 
tax,  sched.  A,  upon  their  annual  value  were 
erected  with  moneys  borrowed  on  the  security 
of  the  public  rates,  and  the  interest  payable  on 
the  loans  was  raised  out  of  the  rates: — Held, 
that  the  interest  was  chargeable  with  income 
tax,  sched.  D,  under  the  concluding  provision 
of  B.  102  of  5  &  6  Vict.  c.  35.  Aberdeen  Chmmis^ 
sioTwrs  V.  Rtuidl,  54  J.  P.  825. 

Interest  on  Loans  —  Bnilding  Soeiety.]  — 
Interest  paid  to  a  building  society  under  cover 
of  weekly  or  monthly  instalments  for  loans  to 
borrowing  members  of  the  society,  and  secured 
by  way  of  mortgage  on  the  property  of  such 
borrowing  members,  is  chargeable  in  the  hands 
of  the  building  society  to  income  tax  under 
sched.  D  of  the  Income  Tax  Act,  1853,  ss.  2 
and  3.  Leeds  Permanent  Bentjit  Building  Society 
V.  Mallandaine,  66  L.  J.,  Q.  B.  813 ;  [1897]  2 
Q.  B.  402  ;  77  L.  T.  122 ;  61  J.  P.  675— C.  A. 
Affirming  45  W.  R.  501. 

County  Council.  ]— The  London  County 

Council,  under  statutory  powers,  borrowed  large 
sums  of  money  and  created  stock  on  which  they 
paid  interest  to  the  stockholders,  income  tax 
being  deducted  by  the  Bank  of  England  on 
behalf  of  the  inland  revenue.  The  council,  also 
under  statutory  powers,  made  loans  to  certain 
public  bodies  from  whom  interest  was  received 
without  deduction  of  income  tax.  The  surveyor 
of  taxes  assessed  the  council  under  sched.  D 
on  such  last-mentioned  interest.  On  appeal  to 
the  commissioners,  and  subsequently  to  the  divi- 
sional court,  but  not  when  before  the  surveyor, 
the  council  contended  that  if  they  were  so 
liable  they  were  entitled  to  certain  deductions 
in  respect  of  income  tax  paid  by  them  in  other 
transactions  : — Held,  that  the  council  had  been 
properly  assessed,  and  that  they  were  liable  to 
pay  income  tax  on  the  sums  of  interest  which 
they  received  without  deduction  of  income  tax  ; 
that  this  was  the  only  question  before  the  sur- 
veyor, and  thei-efore  the  only  question  the 
court  had  jurisdiction  to  deal  with.  London 
County  Council  v.  Orove,  45  W.  R.  279  ;  61  J.  P. 
52— C.  A. 

Fines  on  Renewals  of  Leases — *<  Applied  as 
Prodnctlye  Capital*' — Temporary  Deposit  in 
Bank.] — A  temporary  deposit  in  a  bank  of  fines 
on  renewals  of  leases,  on  the  interest  of  which 
income  tax  is  paid,  is  not  an  application  of  such 
fines  "as  productive  capital  on  which  a  profit 
has  arisen  otherwise  chargeable"  within  the 
proviso  of  hea<l  5,  r.  ii.,  8che<l.  A,  of  s.  60  of 
the  Income  Tax  Act,  1842.  Mogtt/n  v.  London^ 
64  L.  J.,  Q.  B.  106  ;  [1895]  1  Q.  B.  170  ;  15  R. 
49  ;  71  L.  T.  760  ;  43  W.  R.  330  ;  59  J.  P.  390. 

Anntdty  Beceiyed  in  Bngland.]— The  Bengal 
civil    service   annuity    fund    was  composctl  of 
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moneys  subecribed  by  the  civil  servants  of  the 
East  India  Company,  and  of  moneys  contributed 
by  the  company,  and  was  invested  in  India,  and 
managed  there  by  a  committee.  By  an  arrange- 
ment with  the  East  India  Company,  the  annui- 
tants had  the  option  either  of  receiving  their 
annuities  in  India  from  the  managers,  or  of  being 
paid  at  the  East  India  House  in  London,  the 
Cf)mpany  in  the  latter  case  being  provided  out  of 
the  fund  with  moneys  for  the  purpose  of  making 
the  payments.  A  retired  civil  servant,  residing 
in  France,  having  elected  to  be  paid  his  annuity 
in  London,  received  a  certificate  from  the 
managers  in  India  that  he  was  qualified  as  an 
annuitant,  and  that  he  was  "  entitled  to  demand 
and  receive  from  the  East  India  Company  in 
I«ondon  the  annuity,  by  quarterly  instalments." 
The  certificate  was  filed  at  the  East  India  House, 
and  the  annuitant  was  paid  there  by  a  cheque  or 
warrant  for  each  instalment,  directed  to  the 
eishiers  of  the  Bank  of  England,  and  signed  by 
the  company : — Held,  that  the  annuitant  was 
not  liable,  under  5  &  6  Vict.  c.  35,  to  pay  income 
tax  in  respect  of  his  annuity.  Uany  v.  JSatt 
India  Co.,  13  0.  B.  733  ;  22  L.  J.,  C.  P.  260  ;  17 
Jur.  107. 

Dividends  Intrusted  to  Agents  for  Payment.] 
— A  foreign  company  carrying  on  business 
and  earning  profits  abroad,  had  an  agency  in 
London  which  conducted  a  branch  and  earned 
profits.  The  dividends  of  the  company  were  pay- 
able at  the  option  of  the  shareholders  abroad  or 
by  the  London  agency.  In  a  particular  year  the 
London  agency  earned  an  amount  of  profits 
which  enabled  them  to  pay  all  the  dividends 
demanded  of  them  in  that  year  without  requiring 
or  obtaining  any  remittance  from  the  company 
abroad.  The  London  agency  were  assessed  to 
income  tax  under  sched.  D  on  the  profits 
earned  in  the  United  Kingdom  on  an  average  of 
the  three  preceding  years,  the  amount  on  which 
they  were  so  assessed  being  less  than  the  amount 
actually  earned  by  them  in  that  year.  They 
further  made  a  return,  under  16  &  17  Vict.  c.  34, 
8. 10,  that  no  interest,  dividends  or  other  annual 
jKiyments  payable  out  of  or  in  respect  of  the 
stock,  funds  or  shares  of  the  company  had  been 
intrusted  to  them  for  payment  in  the  United 
Kingdom,  and  appealed  against  an  assessment  of 
the  commissioners  whereby  they  were  assessed  in 
respect  of  the  dividends  paid  by  them  : — Held, 
that  the  London  agency  were  intrusted  with  the 
payment  of  dividends  in  the  United  Kingdom, 
within  the  meaning  of  16  &  17  Vict.  c.  34,  s.  10, 
and  that  they  were  liable  to  be  assessed  on  the 
full  amount  of  the  dividends  they  so  paid  in  the 
year,  but  that  since  the  dividends  were  payable 
out  of  the  general  earnings  of  the  company,  con- 
sisting of  profits  made  partly  in  the  United 
Kingdom  and  partly  elsewhere,  and  the  London 
agency  had  already  been  assessed  to  income  tax 
on  the  former  under  sched.  D,  they  ought  not 
to  be  further  assessed  under  16  &  17  Vict.  c.  34, 
8.  10,  and  pay  income  tax  in  respect  of  that  por- 
tion of  the  dividends  which  represented  profits 
arising  out  of  the  United  Kingdom.  GilheHson 
V.  Ferguson,  7  Q.  B.  D.  562  ;  46  L.  T.  10— C.  A. 

2.  Mode  of  Assessment. 

Two  Businesses— Set-off. ]— A  seed-merchant 
taking  a  farm  and  working  it  in  connection 
with  his  seed  business,  cannot  claim  any  allow- 
ance from  the  assessment  on  his  profits  as  seed- 


merchant  in  respect   of   losses   on   his   farm. 
Brown  v.  Watt,  60  J.  P.  683. 

«<  Inoome  "—What  is.]— The  tax  imposetl  by 
8.  4  of  New  Brunswick  Act,  31  Vict.  c.  36,  upon 
"  income  "  is  leviable  in  respect  of  the  balance 
of  gain  over  loss  made  in  the  fiscal  year,  and 
where  no  such  balance  of  gain  has  been  made 
there  is  no  income  or  fund  which  is  capable  of 
being  assessed.  There  is  nothing  in  the  said 
section  or  in  the  context  which  should  induce  a 
construction  of  the  word  "income,"  when  ap- 
plied to  the  income  of  a  commercial  business  for 
a, year,  otherwise  than  its  natural  and  commonly- 
accepted  sense,  as  the  balance  of  gain  over  loss. 
Lawless  v.  Sullivan,  50  L.  J.,  P.  C.  33  ;  6  App. 
Cas.  373  ;  44  L.  T.  897  ;  29  W.  R.  917— P.  C. 

Bednetions— Pajrment  en  Capital  Aeoonnt.] — 
Where  a  trading  company  in  purchasing  the 
business  of  another  company  agrees  to  take 
into  its  service  the  manager  of  the  purchased 
company  at  a  fixed  salary,  or  if  they  dismiss 
him  to  pay  him  a  stipulated  sum,  and  the  pur- 
chasing company  take  the  manager  into  t&eir 
service,  but  shortly  afterwards  dismiss  him  and 
pay  the  agreed  sum,  the  money  so  paid  is 
capital  and  not  income,  and  forms  part  of  the 
purchase  money  of  the  business  acquired^  and 
cannot  therefore  be  deducted  from  the  gross 
income  of  the  year  in  which  it  is  paid  in  cal- 
culating the  amount  assessable  tD  income  tax. 
Royal  Insurance  Co.  v.  Watson,  66  L.  J.,  Q.  B.  I ; 
[1897]  A.  C.  1 ;  76  L.  T.  334 ;  61  J.  P.  404— 
H.  L.  (E.) 

Expenditure  for  the  Purposes  of  a  Trade.] 

— By  the  first  of  the  rules  applicable  to  the  two 
first  cases  of  sched.  D.  in  s.  100  of  the  Income 
Tax  Act,  1842,  it  is  provided  that,  in  estimating 
the  balance  of  the  profits  or  gains  of  a  trade, 
which  under  those  two  cases  arc  liable  to  income 
tax,  no  deduction  shall  be  allowed  for  any 
disbursement  or  expenses,  "not  being  money 
wholly  and  exclusively  laid  out  or  expended  for 
the  purposes  of  such  trade "  : — Held,  that  a 
disbursement  not  made  wholly  and  exclusively 
for  the  purpose  of  earning  a  profit  in  a  trade 
cannot  be  deducted  under  this  rule.  Watson  v. 
Royal  Buurance  Co.,  65  L.  J.,  Q.  B.  132  ;  [1896] 
1  Q.  B.  41  ;  73  L.  T.  524  ;  44  W.  R.  89  ;  59  J.  P. 
822 — C.  A.    Affirmed  on  other  grounds,  supra. 

«  Cost-book"  Mines  —  Capital  Xxpen- 

diture— Cost  of  Sinking  Kew  Shaft]  —  Com- 
missioners of  inland  revenue  having  decided 
that  in  the  case  of  cost-book  mines,  and  under 
the  Stannaries  Acts,  there  was  no  such  thing  as 
capital,  and  that  there  could  be  no  profit  in 
working  such  a  mine  until  every  expenditure 
had  been  met,  and  that  therefore  the  cost  of 
sinking  a  new  shaft  was  not  capital  expenditure, 
but  working  expenditure,  and  could  be  deducted 
in  assessing  the  annual  profits  for  income  tax 
purposes : — Held,  that  the  commissioners  were 
wrong  in  their  finding  that  in  such  mines  there 
could  be  no  capital ;  that  in  this  respect  there 
was  no  difference  between  a  cost-book  mine  and 
any  other  mine,  and  that  the  question  whether 
the  cost  of  siniving  the  shaft  was  capital  exi)en- 
diture  or  working  expenditure,  or  partly  the 
one  and  partly  the  other,  was  a  question  of  fact 
to  be  decided  on  the  circumstances  of  the  case. 
Movant  v.  Wheal  Grenrille  Mining  Co.,  71  L.  T. 
758. 
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Protpeotiye  Loims.] — In  making  a  return 

of  its  profits  for  assessment  to  income  tax  under 
sched.  D  of  the  5  &  6  Vict.  c.  35,  a  fire  insurance 
company  is  not  permitted  by  the  act  to  credit 
itself  with,  or  to  claim  a  deduction  for,  a  portion, 
calculated  by  the  company  at  33  per  cent.,  or 
one-third  of  the  amount  of  premiums  received 
during  the  given  year,  as  the  unearned  or  unex- 
hausted portion  of  such  premiums,  although  in 
respect  of  such  portion  the  company  remains 
liable  to  losses  which  may  occur  in  the  ensuing 
year.  The  fair  and  proper  mode  of  ascertaining 
the  amount  of  net  profits  for  the  purposes  of  the 
act  (it  being  impossible  to  ascertain  it  with  su'ch 
strictly  mathematical  accuracy  as  to  do  perfect 
and  absolute  justice)  is  to  take  on  the  one  side 
the  whole  receipts  and  on  the  other  the  whole 
expenditure  and  disbursements  for  the  given 
year,  the  balance  remaining  being,  for  the  time 
at  least,  net  profits  on  which  the  tax  should  be 
assessed.  This  being  done  year  by  year,  there  is 
an  absolute  balancing  of  accounts  ;  and  if  any 
wrong  is  done  by  losses  afterwards  occurring  in 
respect  of  premiums  on  which,  as  profits,  income 
tax  has  been  assessed  and  paid,  that  will  be 
taken  into  consideration  in  the  ensuing  year. 
Imperial  Fire  Insurance  Co.  v.  WiUon^  35  L.  T. 
271. 

Bad  Debts.] — ^A  firm  of  brewers  carried 

on  the  business  of  bankers  and  money-lenders  as 
an  adjunct  to  their  business  of  brewing,  and  for 
the  exclusive  accommodation  and  convenience 
of  the  customers  of  their  brewery : — Held,  that 
they  were  entitled  to  deduct  from  their  taxable 
profits,  for  the  purposes  of  income  tax,  losses 
sustained  in  the  branch  of  their  brewing  business 
relating  to  loans  and  advances.  Meid'jt  Brewery 
Of.  V.  Male,  60  L.  J.,  Q.  B.  340 ;  [18911  2 
Q.  B.  1 ;  64  L.  T.  294 ;  39  W.  B.  459  ;  55  j'  P. 
216. 

Trayelling  XzpenBes.] — Travelling  ex- 
penses incurred  by  a  director  of  a  company  in 
going  from  his  residence  to  the  company's  offices 
are  not  such  "  expenses  of  travelling  *'  as  can  be 
deducted  for  the  purpose  of  the  income  tax. 
Hevell  V.  Flworthy,  55  J.  P.  392. 

Supply  of  Gas  by  Corporatioxi — Prlyate 


Trade.]  —  The  corporation  of  Haverfordwest 
were  empowered  under  a  local  act,  after  lighting 
their  town,  to  supply  private  customers  with 
gas.  From  such  supply  profits  were  earned,  in 
respect  of  which  the  corporation  were  assessed  to 
income  tax : — Held,  that,  inasmuch  as  the  cor- 
poration did  not  carry  on  a  trade  so  far  as  their 
duty  of  lighting  the  public  streets  was  concerned, 
expenses  so  incurred  were  not  moneys  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes 
of  a  trade  within  the  meaning  of  sched.  D,  r.  1,  of 
5  i:  6  Vict.  c.  35,  s.  100,  so  as  to  entitle  the  cor- 
poration to  deduct  such  expenses  from  the  above- 
mentioned  profits.  DilUm  v.  Haverfordwest 
Corporation,  60  L.  J.,  Q.  B.  477  ;  [1891]  1  Q.  B. 
575  ;  64  L.  T.  202 ;  39  W.  R.  478  ;  55  J.  P.  392. 

— —  Tolli — Costs  of  Earning.] — The  profits  of 
the  corporation  of  London  derived  from  renewal 
fines,  markets  and  metages  are  subject  to  income 
tax ;  and  deductions  in  respect  of  expenditure 
for  the  maintenance  of  the  corporation  establish- 
ment cannot  be  made.  The  proper  principle  of 
deduction  in  such  cases  is  to  take  each  item  of 
pi*ofit  separately,  and  deduct  therefrom  the  cost 


of   earning  that  it^m.    Att-Gen.  y.  Scotty  28 
L.  T.  302  ;  21  W.  R.  265. 


Money  Borrowed   upon  Debentnres  ^ 


Costs  of  Issue.] — ^A  company  whose  business  is 
the  borrowing  of  money  on  debentures  and  its 
investment  at  higher  rates  of  interest,  cannot 
deduct  from  its  annual  profits  the  costs  of  issu- 
ing such  debentures  as  being  expenses  within 
sched.  D  of  the  Income  Tax  Act,  1853.  Texat 
Land  and  Mortgage  Co.  v.  HoUham,  63  L.  J^ 
Q.  B.  496  ;  10  R.  398  ;  1  Manson«  429. 

An  English  company  carrying  on  their  busi- 
ness in  Alexandria  where  their  gains  and  profits 
were  earned  were  held  to  be  properly  assessed  to 
the  income  tax  in  respect  of  the  whole  of  the 
profits  of  the  concern,  without  any  deduction  on 
account  of  the  interest  on  the  debenture  bonds 
of  the  company  paid  to  the  holders  of  such 
bonds  in  Alexandria ;  there  being  nothing  in 
ss.  102  and  159  of  the  Income  Tax  Act  (5  &  6 
Vict.  c.  36),  to  limit  r.  4  in  s.  100,  which  states 
that  "  no  deduction  shall  be  made  on  account  of 
any  annual  interest  or  any  annuity  or  other 
annual  payment  payable  out  of  such  profits  or 
gains.'*  Alexandria  Water  Co.  v.  Musgrate,  52 
L.  J.,  Q.  B.  349  ;  11  Q.  B.  D.  174  ;  49  L.  T.  287  ; 
32W.  R.  146— C.A. 

Loans  —  Interest   Paid.]  —  A   trading 

company  is  properly  assessed  to  income  tax 
in  respect  of  the  whole  of  the  profits  of  the 
concern,  without  any  deduction  on  account  of 
interest  paid  on  short  loans  borrowed  by  the 
company  to  enable  it  to  buy  goods  at  cost 
instead  of  credit  prices.  Anglo- Continental 
Guano  Works  y.  Bell,  10  B.  161 ;  70  L.  T.  670 ; 
58  J.  P.  383. 


Bent-> Premium  for  Lease.] — In  order  to 


ascertain  what  are  the  profits  and  gains  of  a  trade 
for  the  purposes  of  sched.  D  of  the  5  &  6  Vict, 
c.  35,  the  annual  expenditure — one  element  of 
which  is  the  rent — should  be  deducted  from  the 
gross  profits  and  gains.  Where  a  lessee  pays  & 
ground-rent  of  2502.  per  annum,  having  already 
paid  34,0002.  as  a  premium  for  a  lease  of  twenty- 
two  years,  he  has  no  right  to  deduct  one  twenty- 
second  part  of  the  premium  in  each  year,  although 
the  lease  sinks  in  value  as  every  year  is  cut  off 
from  it.  The  right  principle  is  to  deduct  nothing 
in  the  way  of  outlays  of  money  in  the  shape  of 
expenditure  of  capital  for  the  future  benetit  of 
the  estate,  but  only  what  may  be  called  current 
expenditure — ^that  is,  the  average  current  repairs 
for  a  period  of  three  years,  or  one  year  as  the 
case  may  be.  GUlatt  v.  Colqukoun,  33  W.  R. 
25. 


Brewer— Exhausted  Capital.] — ^The  ap- 


pellants,  a  firm  of  brewers,  in  order  to  increase  the 
sale  of  their  beer  and  so  to  increase  their  profits, 
purchased  the  leases  of  public-houses,  which 
they  let  to  tenants,  who  covenanted  to  buy  of 
them  all  the  beer  to  be  sold  in  such  houses.  The 
appellants,  besides  covenanting  to  pay  fixed 
rents  for  the  tenns  of  years  reserved  by  the 
leases,  were  obliged,  in  some  instances,  to  pay 
premiums  for  such  leases.  They  claimed  in 
arriving,  for  the  purpose  of  the  income  tax,  at 
the  balance  of  profits  and  gains  of  their  trade,  to 
be  entitletl  each  year  to  an  allowance  in  respect 
of  a  poition  of  the  amount  so  paid  by  them  as 
premiums,  on  the  ground  that  such  allowance 
represented  a  portion  of  their  capital  exhausted 
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during  the  year  in  earning  profits  : — Held,  that 
the  appellants  were  not  entitled  to  any  allow- 
ance in  respect  of  the  premiums.  Watney  v. 
Muigrare,  49  L.  J.,  Ex.  493  ;  5  Ex.  D.  241 ;  42 
L..  T.  690  ;  28  W.  R.  491 ;  44  J.  P.  268. 


Eepain  to  **  Tied  "  Hoiu6S  let  to  Tenanti.] 


^The  words  "  premises  occupied  for  the  purpose 
of  such  trade "  in  the  third  rule  applying  to  the 
first  case  under  schedule  D  in  s.  100  of  the 
Income  Tax  Act,  1842,  mean  "premises  occupied 
by  the  person  assessed  for  the  purpose  of  his 
trade."  Brickioood  v.  Reynolds^  67  L.  J.,  Q.  B. 
26  ;  [1898]  1  Q.  B.  95  ;  77  L.  T.  456 ;  46  W.  R. 
130— C.  A. 

A  brewery  company,  upon  being  assessed 
nndcr  schedule  D  in  s.  2  of  the  Income  Tax  Act, 
1853.  in  respect  of  the  profits  of  their  trade, 
claimed  to  deduct  from  the  amount  of  those 
profits  a  sum  expended  by  them  upon  repairs  to 
certain  "tied"  houses  owned  by  them,  and  let 
to  tenants  upon  the  terms  that  the  tenants 
should  buy  from  the  company  all  the  ale,  beer, 
&c.,  sold  by  them  upon  their  premises.  It  was 
found  as  a  fact  that  the  profits  of  the  company 
were  materially  increased  by  the  maintenance  of 
these  "tied"  bouses  ; — Held,  that  the  company 
were  not  entitled  to  the  deduction  claimed. 
Held,  further,  that  the  sum  expended  in  repairs 
was  expended  principally  for  the  purposes  of  the 
trade  of  the  company's  tenants,  and  only  partly 
for  the  purposes  of  the  company's  own  trade, 
and  was  not,  therefore,  "money  wholly  or  ex- 
clusively laid  out  or  expended  for  the  purposes 
of  "  the  company's  trade  within  the  meaning  of 
the  first  rule  of  the  rules  applying  both  to  the 
first  and  second  cases  under  the  above-named 
schedule,  so  as  to  entitle  the  company  to  the 
deduction  claimed.    Ih. 


-Fart  of  Bank  Premiies  TTsed  as  Bwelling- 


house  by  Manager.] — By  5  &  6  Vict.  c.  35, 
8.  100,  first  rule,  first  case,  the  duties  under 
schedule  D  in  respect  of  any  trade  are  to  be 
charged  on  a  sum  not  less  than  the  full  amount 
of  the  balance  of  the  profits  of  the  trade  "  with- 
out other  deduction  than  is  hereinafter  allowed  "; 
and  by  the  first  rule  applicable  to  the  first  and 
second  cases  in  reference  to  such  duties,  no 
deduction  shall  be  allowed  for  "any  disburse- 
ments or  expenses  whatever,  not  being  money 
wholly  and  exclusively  laid  out  or  expended  for 
the  purposes  of  such  trade,"  &c.,  "  nor  for  the 
rent  or  value  of  any  dwelling-house,  &c.,  except 
such  part  thereof  as  may  be  used  for  the  purposes 
of  such  trade  or  concern  not  exceeding  the  pro- 
portion of  the  said  rent  or  value  hereinafter 
mentioned."  The  respondents,  a  banking  com- 
pany, carried  on  their  business  in  buildings 
which  contained  accommodation  occupied  as  a 
dwelling-house  by  the  manager  or  resident 
agent : — Held,  that  the  respondents  were  en- 
titled to  deduct  from  their  profits  before  re- 
turning them  for  assessment  under  schedule  D 
the  annual  value  of  the  whole  bank  premises, 
including  the  part  occupied  by  the  manager. 
Ruuell  y.  Town  and  County  Bank,  58  L.  J.,  P.  C. 
8  ;  13  App.  Cas.  418  ;  69  L.  T.  481  ;  53  J.  P.  244 
— H.  L.  (So.) 

Life  Asinrance  —  S&le  of  Annnitiei  — 


Annuities  Paid.] — ^A  life  assurance  society  as 
part  of  its  business  sold  or  granted  annuities  in 
consideration  of  a  lump  sum  or  premium  paid 
down  in  the  case  of  an  immediate  annuity,  and 


of  a  similar  payment  or  of  periodical  premiums 
in  the  case  or  a  deferred  or  contingent  annuity. 
In  making  up  the  balance  sheet  showing  the 
amount  of  its  profits  and  gains  for  the  purpose 
of  assessment  to  income  tax,  under  schedule  D, 
the  society  deducted  from  its  gross  income  the 
sum  paid  in  discharge  of  its  annuity  contracts. 
Upon  the  assessment  for  the  year  1885-6  (and 
before  the  coming  into  operation  of  the  Customs 
and  Inland  Revenue  Act,  1888,  s.  24,  sub-s.  3)  : 
— Held,  that  the  society  was  not  liable  to  be 
assessed  in  respect  of  the  amount  paid  by  it  for 
annuities.  Alexandria  Water  Co.  v.  Mu^grave 
(11  Q.  B.  D.  174)  distinguished.  Greiham  Life 
Asmranee  Sitciety  v.  Styles^  62  L.  J.,  Q.  B.  41  ; 
[1892]  A.  C.  309  ;  67  L.  T.  479  ;  41  W.  R.  270  : 
56  J.  P.  709— H.  L.  (E.)  iSee  51  &  52  Vict.  c.  8, 
s.  24. 

Life  Insurance  Premium— Foreign  Life 

Insurance  Company.] — No  deduction  from  an 
assessment  to  income  tax  is  allowable  in  respect 
of  premiums  on  policies  of  life  insurance  effected 
with  foreign  insurance  companies.  The  abate- 
ment provided  for  by  16  &  17  Vict.  c.  34,  s.  54, 
and  16  &  17  Vict.  c.  91,  s.  1,  is  only  applicable  to 
policies  effected  with  insurance  companies  in 
the  United  Kingdom,  which  are  properly  subject 
to  the  jurisdiction  of  the  English  parliament. 
Colquhoun  v.  Heddon^  59  L.  J.,  Q.  B.  465  ;  25 
Q.  B.  D.  129  ;  62  L.  T.  853  ;  38  W.  R.  545— 
0.  A,    Affirming  54  J.  P.  392. 


Annuity— Portion  to  be  Applied  in  Pay- 


ment of  Interest  —  Balance  to  form  Sinking 
Fund.] — The  appellants  were  incorporated  for 
the  purpose  of  carrying  out  an  agreement  with 
the  government  of  the  Nizam  of  Hyderabad  for 
the  construction  of  a  railway.  By  the  agreement 
the  government  agreed  for  a  period  of  twenty 
years  to  pay  to  the  appellants  an  annuity  equal 
to  five  per  cent,  per  annum  on  the  issued  capital 
of  the  company.  The  company  we  e  to  apply  the 
annuity  in  payment  of  interest  at  nve  per  cent, 
per  annum  on  the  paid-up  share  capital,  and  in 
payment  of  debenture  interest  at  four  per  cent., 
and  the  balance  in  providing  a  sinking  fund  for 
the  redemption  of  the  debenture  capital.  An 
assessment  to  income  tax  under  16  £  17  Vict, 
c.  34,  schedule  D,  having  been  made  upon  the 
appellants  in  respect  of  the  whole  amount  paid 
to  them  by  the  Nizam  under  the  agreement, 
they  claimed  to  have  it  reduced  by  the  amount 
of  the  balance  applied  to  the  sinking  fund : — 
Held,  that  they  were  not  entitled  to  such  deduc- 
tion, and  that  the  assessment  was  correct. 
Nizam's  State  By.  v.  WyaU,  59  L.  J.,  Q.  B.  430  ; 
24  Q.  B.  D.  548  ;  62  L.  T.  766. 

Abatement  of  £120 — ^Ineomes  under  £400 — 
Free  Occupation  of  House.] — The  appellant  was 
a  bank  agent,  and  was  bound,  as  part  of  his 
duty,  to  occupy  the  bank-house  as  custodier. 
He  was  liable  to  removal  at  any  time,  but  was 
not  entitled  to  vacate  the  house  without  leave 
of  the  directors,  or  to  sub-let  any  part  of  the 
premises ;  and  in  case  he  desired  to  occupy  other 
premises  no  addition  was  to  be  made  to  his 
income  in  respect  of  any  house-rent  which  he 
might  have  to  pay.  His  income,  exclusive  of 
any  estimate  ox  the  value  of  the  part  of  the 
bank  occupied  as  residence,  was  under  400/. ; 
but  if  the  value  of  the  house  was  added  it  was 
more  than  that  sum  : — Held,  that  the  appellant 
was  entitled  to  the  abatement  of  120/.  allowed 
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by  statute  on  incomes  of  less  than  4002.,  and 
that  the  value  of  the  house  was  not  to  be  taken 
Into  account.  Tenruint  v.  Smithy  61  L.  J.,  P.  C. 
11  ;  [1892]  A.  0.  150  ;  66  L.  T.  327  ;  66  J.  P. 
596— H.  L.  (Sc.) 

What  the  appellant  is  to  be  assessed  upon 
must  be  assessed  under  schedule  £.  The  act 
refers  to  money  payments  made  to  the  person 
who  receives  them,  though  if  substantial  things 
of  money  value  were  capable  of  being  turned 
into  money,  they  might  for  that  purpose  repre- 
sent money's  worth,  and  be  therefore  taxable 
— bv  the  Lord  Chancellor.    lb. 

The  appellant*s  occupation  of  the  house  was 
not  "salary  or  wages,  perquisites,  or  profits" 
under  schedule  D.  The  word  "  emolument "  in 
schedule  D  means  some  more  tangible  benefit 
than  a  servant's  residence  in  his  master's  house, 
or  a  meal  or  a  suit  of  livery  supplied  by  the 
master — by  Lord  Watson.    lb. 

A  person  is  chargeable  for  income  tax  under 
schedule  D  as  well  as  under  schedule  E  not  on 
what  saves  his  pocket,  but  upon  what  goes  into 
his  pocket — by  Lord  Macnaghtcn.    lb, 

8.  Wkjss  Deductible. 

Annuity  or  Bent-oharge.] — By  an  ante- nuptial 
settlement  executed  before  the  passing  of  the 
Property  Tax  Act,  lands  were  appointed  to  the 
use  that  the  intended  wife  might,  after  the  in- 
tended husband's  death,  receive  a  jointure 
rent-charge  in  lieu  of  dower  out  of  any  lands 
to  which  the  husband  wns  or  might  become 
entitled,  without  any  deduction  in  respect  of 
any  tax  then  already  or  thereafter  to  be  imposed 
on  the  jointure  or  on  the  jointress  in  respect 
thereof : — Held,  that  assuming  the  terms  of  the 
deed  to  amount  to  an  express  provis'on  that  the 
jointure  should  be  paid  free  of  income  tax 
(which,  semble,  they  did)  still  the  inc  >me  tax 
must  be  paid  by  the  jointress,  s.  103  of  5  &  6 
Vict.  c.  105  prohibiting  any  contract  to  that 
effect.  Floyer  v.  Bankes,  32  L.  J.,  Ch.  610  ;  2 
K.  R.  7  ;  8  L.  T.  483  ;  11  W.  R.  630. 

A  testator  gave  to  his  wife  an  annuity  o* 
clear  yearly  rent-charge,  clear  of  all  taxes  an. I 
deductions  : — Held,  that  the  annuity  was  subject 
to  propertv  tax.  Wall  v.  Wall,  15  Sim.  513  ; 
16  L  J.,  Ch.  305  ;  11  Jur.  403. 

The  arrears  of  an  annuity  which  accrued  due 
while  the  income  tax  was  in  force,  but  which 
were  unpaid,  in  consequence  of  the  rents  of 
tiie  estate  on  which  it  was  charged  being 
exhausted  by  prior  charges,  are  payable  to  the 
annuitant,  without  any  deduction  in  respect  of 
the  income  tax.  JSraluini  v.  Strathmwe,  5  L.  J., 
Ch.  165. 

The  gift  of  an  annuity  clear  of  legacy  duty, 
and  every  other  deduction  for  legacy  duty  or 
otherwise,  will  not  authorise  the  payment  of  the 
income  tax  out  of  the  testator's  estate.  Leth- 
bridge  v.  Timrlow,  15  Beav.  334  ;  21  L.  J.,  Ch. 
538. 

A  bequest  to  pay  a  clear  yearly  sum  free 
from  all  deductions  and  abatements  whatsoever 
docs  not  render  the  annuity  payable  free  from 
income  tax.  Gleadow  v.  Leetham,  52  L.  J.,  Ch. 
102  ;  22  Ch.  D.  269  ;  48  L.  T.  264  ;  31  W.  R.  269. 

If  a  testator  by  his  will  grants  a  rent-charge 
to  be  paid  free  of  income  tax,  the  annuitant  is 
entitled  to  have  the  full  amount  paid  without 
deduction  of  the  tax.  Festing  v.  laylor^  3  B.  & 
S.  235  ;  32  L.  J.,  Q.  B.  41  ;  9  Jur.  (N.S.)  44 ;  7 
Ji.  T.  429  ;  11  W.  R.  70— Ex.  Ch. 


In  what  cases  a  deduction  for  taxes  should  be 
made  out  of  an  annuity.  JRabiruon  v.  Stephen$, 
2  Salk.  616. 

A  testator,  by  his  will,  gave  his  real  and 
residuary  personal  estate  to  trustees  upon  trust 
(inter  alia)  to  pay  certain  annuities,  including 
one  to  the  plaintiff,  ^'-all  the  said  annuities  to 
be  paid  clear  of  all  deductions  whatsoever 
except  income  tax  "  ;  and,  by  a  codicil,  dii-ected 
"that  every  legacy  and  other  interest  as  well 
derivable  under  my  will  or  any  codicil  thereto 
shall  be  free  of  legacy  duty  and  every  other 
deduction  "  : — Held,  that  the  plaintiff's  annuity 
was  payable  free  of  income  tax.  Buckle,  In  rf, 
Williams  v.  Marson,  63  L.  J.,  Ch.  330 ;  [1894] 
1  Ch.  286  ;  7  R.  72  ;  70  L.  T.  115  ;  42  W.  R.  229 
— C.  A. 

When  a  testator  directs  an  annuity  to  be  paid 
out  of  his  personal  estate  "  without  any  deduc- 
tion whatever,'*  the  income  tax  is  payable  by 
the  annuitant.  Abadam  v.  Abadam,  34  Beav. 
243  ;  33  L.  J.,  Ch.  593  ;  10  Jur.  (N.8.)  505  ;  10 
L.  T.  53  ;  12  W.  R.  615. 

A  testator  by  will,  in  1854,  directed  his  trustees 
to  pay  to  his  widow  during  her  life  the  annual 
sum  of  500/.,  "  free  from  legacy  duty  and  other 
deductions "  :  —  Held,  that  the  annuity  was 
subject  to  income  tax,  to  be  paid  out  of  the 
annuity  itself.  Sadler  v.  Iliekards,  4  Kay  &  J. 
302  ;  6  W.  R.  532. 

A  testator  gave  three  annuities ;  the  first 
"  free  from  income  or  property  tax,  or  any  other 
deduction,"  the  second  "free  from  all  deduc- 
tions," the  third  **  free  from  deductions  *' :  — 
— Held,  that  all  the  annuities  were  free  from 
income  tax.  Turfwr  v.  Mulmeux,  1  Johns.  &,  H. 
334. 

But  whin  a  testator  directs  his  trustees  out  of 
the  rents  and  profits  of  his  estate  to  keep  in- 
sured and  to  repair  all  the  messuages,  buildings 
and  erections  upon  the  hereditaments  previously 
limited,  for  his  wife  for  life  during  the  continu- 
ance of  her  interest  therein,  and  also  during  the 
same  period  to  pay  and  defray  all  taxes,  parlia- 
mentary, parochial  and  otherwise,  affecting  the 
same  hereditaments  or  any  of  them,  the  trustees 
are  bound  to  pay  the  property  and  income  tax. 
Lovat  (^Lnrd)  v.  Leedt  (^Duchess)^  2  Dr.&  Sm.62  ; 
31  L.  J.,  Ch.  603 ;  6  L.  T.  307;  10  W.  R.  397. 

A.  B,,  in  1846,  gave  to  his  wife  annuities  or 
clear  yearly  sums  for  her  life,  "free  from  aU 
deductions  in  respect  of  any  present  or  futuixj 
taxes,  charges,  assessments,  or  impositions,  or 
other  matter,  cause,  or  thing  whatsoever,"  and 
directed  the  trustees  to  appropriate  and  invest  a 
sufficient  part  of  his  personal  estate  as  a  func' 
for  the  purpose  of  paying  thetn.  The  trustees 
acting  upon  the  advice  of  counsel,  deducted 
from  all  the  payments  to  the  widow  the  income 
tax : — Held,  that  the  widow  was  entitled  to  be 
paid  the  annuities  in  full,  free  from  any  deduc- 
tion ;  and  also  entitled  to  be  paid  all  the  sums 
which  had  been  deducted.  Lovat  v.  Leeds 
(^BucJtesiT)  (2  Dr.  &  Sm.  62)  followed.  Banner- 
vian'i  Entate,  In  re,  Banne^*man  v.  Young,  51 
L.  J.,  Ch.  449  ;  21  Ch.  D.  105. 

A  testator  by  his  will  bequeathed  his  residuary 
estate  to  tnistees  upon  trusts  for  sale  and  conver- 
sion, and  out  of  the  income  to  pay  to  his  wife  for 
life  such  an  annual  sum  of  money  as  together 
with  the  dividends  and  annual  produce  of  the 
sum  of  10,000/.,  to  which  she  would  be  entitled 
by  virtue  of  the  settlement  made  prcvious  to  his 
marriage  with  her,  should  produce  to  her  a  clear 
annual  income  of  1.500/.  The  will  also  contained 
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a  declaration  that  no  deduction  should  be  made 
from  any  legacies  given  hj  the  will,  or  to  be 
given  by  any  codicil  thereto,  "for  the  legacy 
tax  or  any  other  matter,  cause,  or  thing  whatso- 
ever." Semble,  that  the  income  tax  was  pro- 
])erly  deducted.  Peareth  v.  Marriott^  52  L.  J., 
Ch.  221 ;  22  Oh.  D.  182  ;  48  L.  T.  170  ;  31  W.  K. 
€8—0.  A. 

Intarost.] — ^Interest  upon  a  loan  by  a  banker 
to  a  customer  for  a  period  of  less  than  a  year  is 
not  within  the  words  "any  yearly  interest  of 
money  or  any  annuity  or  other  annual  payment" 
in  16  &  17  Vict.  c.  34,  s.  40,  and  therefore  the 
customer  is  not  entitled  to  deduct  income  tax 
from  such  interest.  Bebb  y.  Bunny  (1  Kay  &  J. 
216)  distinguished.  Goslings  and  Sharpe  v. 
Blahe,  58  L.  J.,  Q.  B.  446  ;  23  Q.  B.  D.  324  ;  61 
li.  T.  311 ;  37  W.  R.  774—0.  A.  Reversing  53 
J.  P.  87. 

When  a  fund  is  assigned  to  trustees  to  pay  a 
fixed  sum  annually  to  creditors  pro  ratd,  with 
interest  till  payment,  the  assignor  is  entitled  to 
deduct  income  tax  on  the  payments  in  respect  of 
interest.  Crane  v.  Kilpin^  37  L.  J.,  Oh.  913  ;  L.  R. 
6  £q.  334  ;  18  L.  T.  350. 

A  purchaser,  liable  to  pay  interest  on  his 
purchase-money,  may  deduct  income  tax  from 
such  interest.  Bebb  v.  Bunny ^  1  Kay  &  J.  216  ; 
1  Jur.  (N.8.)  203. 

The  words  "yearly  interest"  in  16  &  17  Vict. 
c.  34,  s.  40,  mean  not  only  interest  accruing  de 
anno  in  annum,  but  any  interest  at  a  fixed  rate 
per  cent,  per  annum,  though  accruing  de  die  in 
diem.    lb. 

But  where  interest  is  payable  on  purchase- 
money  upon  a  sale  by  order  of  the  court  the  pur- 
chaser most  pay  the  full  purchase-money  and 
interest  into  court  without  deduction  of  income 
tax.  Holroyd  v.  Wyatt,  1  De  G.  &  S.  125.  S.  P., 
Humble  v.  Huvible,  12  Beav.  43. 

Bills  of  Xxchange.] — In  paying  a  cre- 
ditor, who  has  proved  in  an  administration  suit 
in  equity  upon  a  bill  of  exchange,  income  tax  is 
deducted  from  the  interest.  Dinning  v.  Hender- 
*>»,  3  De  G.  &  S.  702  ;  19  L.  J.,  Oh.  273  ;  14  Jur. 
1038. 

Mortgages.]  —  Though  in  dealings  between 
merchants,  in  discounting  bills  and  the  like,  and 
in  loans  made  for  short  periods,  the  income  tax 
is  not  deducted,  yet  in  a  mortgage  transaction 
the  mortgagor  is  entitled  to  deduct  it.  Mosse  v. 
Salt,  32  Beav.  269  ;  32  L.  J.,  Oh.  756. 

W.  borrowed  from  a  building  society  moneys 
on  mortgage,  to  be  repaid  by  instalments,  cover- 
ing principal,  interest,  and  charges  for  working 
•expenses.  These  repayments  were  regularly  made 
till  W.'s  death,  in  1881.  His  executors  claimed 
to  deduct  income  tax  from  the  remaining  instal- 
ments. The  society  was  subsequently  wound  up, 
and  the  liquidators  refused  to  allow  deductions 
for  income  tax.  The  executors,  however,  did  in 
fact  deduct,  under  protest  from  the  liquidators, 
income  tax  in  respect  of  repayments  since  1877. 
No  mention  of  income  tax  was  contained  in  the 
rules,  and  the  society  had  always  refused  to 
«Uow  deductions  in  respect  thereof.  On  sum- 
m  ins  by  the  liquidators  calling  upon  the  execu- 
t)r8  to  pay  the  sums  deducted  for  income  tax  : — 
Held,  that  the  executors  were  entitled  to  deduct 
income  tax  in  respect  of  the  present  repayment, 
and  also  from  future  repayments^  but  only  upon 
iB)  much  as  reprcscntca  interest,  but  that  they 


could  not  be  allowed  to  deduct  anything  for 
income  tax  in  respect  of  past  repayments.  Mid' 
dlesbarough  Building  Society,  In  re,  Wythes,  £ao 
parte,  53  L.  T.  492. 

Instalments  of  Purchase-money.]- F.  being 
seised  in  fee  of  one  moiety  of  certain  mines,  sold 
her  share  for  45,000/.,  payable,  3,385Z.  down, 
and  the  residue  by  half-yearly  instalments  of 
768Z.  11*.  Sd.  during  a  period  of  thirty  years  : — 
Held,  that  the  purchaser  was  not  empowered,  by 
16  &  17  Vict.  c.  34,  s.  40,  to  deduct  income  tax 
from  the  instalments.  Foley  v.  Fletclier,  3  H. 
&  N.  769  ;  23  L.  J.,  Ex.  100 ;  5  Jur.  (N.8.)  342  : 
7W.R.141. 

When  Bedaetion  Omitted.]— A  debtor,  making 
payments  to  his  creditor  from  time  to  time  fur 
interest,  without  deducting  property  tax,  will 
not  be  allowed,  upon  finally  settling  the  debt,  to 
deduct  the  amount  of  back  payments  in  respect 
of  such  tax  from  the  balance  of  the  debt  due  at 
the  time  of  settlement.  3\Lrner,  Fx  parte,  11 
L.  T.  352  ;  13  W.  R.  104. 

The  trustees  of  a  deed  made  pursuant  to  an 
order  of  the  divorce  court  for  securing  payment 
by  the  husband  of  an  annuity  to  the  wife,  on 
whose  petition  the  marriage  had  been  dissolved, 
are  entitled  to  deduct  income  tax  from  the 
instalments  of  the  annuity,  but  cannot  set-ofl 
against  future  instalments  or  otherwise  recover 
income  tax  which  they  have  neglected  to  deduct 
in  the  past.  Warren  v.  Warren,  13  R.  485; 
72  L.  T.  628  ;  43  W.  R.  490. 

Executor  of  obligor  of  bond  having  by  mis- 
take paid  debt  and  interest  without  making 
deduction  for  property  tax  provided  for  by 
bond,  though  six  years  had  elapsed : — Held, 
entitled  to  have  it  refunded.  It  would  have 
been  otherwise  in  case  of  the  obligor  himself 
having  paid  it.  Smith  v.  Alsop,  M'OleL  623; 
13  Price,  823. 

Where  executor  paid  interest  on  legacy  for 
seventeen  yeare,  without  deducting  property 
tax  : — Held,  he  could  not  afterwards  deduct  out 
of  future  interest  due  the  amount  of  property 
tax  on  preceding  payments.  Carrie  v.  Ooold, 
2  Madd.  163. 

A.,  in  satisfaction  of  a  widow*s  dower,  mort- 
gaged lands  on  condition  to  be  paid  201,  per 
annum.  This,  being  an  annual  payment  secured 
by  land,  was  held  liable  to  answer  taxes  in  pro- 
portion as  the  land  paid ;  but  the  court  refused 
to  make  the  annuitant  refund  in  respect  to  the 
payments  she  had  received  tax  free,  and  for 
which  the  party  paying  had  omitted  to  deduct. 
Attwofld  V.  Lamprey  cited  in.  East  v.  Tlwm' 
bury,  3  P.  Wms.  127,  n. 

4.  Priority  op  Orown. 

Company— Winding  up.]— When  a  company 
is  being  wound  up  under  the  provisions  of  the 
Companies  Act,  1862,  the  crown  has  a  right  to 
payment  in  full  of  a  debt  due  from  the  company 
for  property  tax  before  the  commencement  of 
the  winding  up,  in  priority  to  the  other  creditors. 
HenUy  ^'  Co.,  In  re,  9  Ch.  D.  469  ;  39  L.  T. 
53  ;  26  W.  R.  885—0.  A.  Reversing  48  L.  J., 
Ch.  147. 

6.  Repayment. 

When  Deduction  Omitted.] — See  supm. 

How  obtained— Petition  of  Bightl^A  lai^d 

6— a' 
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company  paid  debenture  interest  in  excess  of  the 
assessments  under  schedule  A,  deducted  income 
tax  from  the  interest,  and  returned  the  whole 
amount  deducted  for  assessment  under  schedule 
D: — Held,  that  a  perjCion  of  right  did  not  lie 
to  obtain  repayment  of  the  sum  paid  under 
schedule  D.  Holbor^.  Viaduct  Land  Co.  v.  Reg.^ 
62  J.  P.  341. 

CompntatioA  of  Prollti — ^Time  within  which 
Oyer-payment  mutt  be  proved — Jorisdietioii  of 
CommiMloners.] — By  5  &  6  Vict,  c  35,  s.  133, 
"if  within  or  at  the  end  of  the  year"  of  assess- 
ment any  person  charged  with  income  tax  under 
schedule  D  "shall  find  and  shall  prove  to  the 
satisfaction  of  tiie  commissioners  by  whom  the 
assessment  was  made  that  his  profits  during 
such  year  for  which  the  computation  was  made 
fell  short  of  the  sum  so  computed  "  &c.,  it  shall 
be  lawful  for  the  said  commissioners  to  cause 
the  assessment  to  be  amenc?.ed  as  the  case  shall 
require,  and,  in  case  the  sum  assessed  shall  have 
been  paid,  to  certify  under  their  hands  to  the 
commissioners  for  special  purposes  the  amount 
of  the  sum  overpaid  upon  such  first  assessment, 
and  thereupon  the  last-mentioned  commissioners 
shall  issue  an  order  for  the  repayment  of  such 
sum  as  shall  have  been  so  overpaid,  &c.  An 
English  company,  working  mines  abroad,  made, 
in  March,  1887,  an  application  under  the  above 
section  for  certificates  in  respect  of  over-pay- 
ments of  income  tax  assessed  on  profits  for  the 
years  ending  respectively  April  6,  1884,  and 
April  5,  1885,  and  the  commissioners  by  whom 
the  assessments  were  made  having  inquired  into 
the  case,  gave  them  certificates  under  the 
section.  The  commissioners  for  special  purposes 
refused  to  issue  orders  for  repayment  on  such 
certificates  on  the  ground  that  they  were  made 
without  jurisdiction,  the  company  not  having 
found  and  proved  "  within  or  at  the  end  of  the 
year,"  as  required  by  the  section,  that  their 
profits  in  the  respective  years  fell  short  of  the 
sum  computed:  —  Held,  that  the  certificates 
given  were  valid ;  and  that  mandamus  lay  to 
compel  the  commissioners  for  special  purposes  to 
issue  orders  for  repayment  of  the  amounts  certified 
to  be  overpaid.  The  expression  "  at  the  end  of 
the  year  "  in  the  above  section  does  not  mean  at 
any  time  after  the  end  of  the  year,  or,  on  the  other 
hand,  within  any  limit  of  time  generally  appli- 
cable, but  as  soon  after  the  end  of  the  year 
as,  having  regard  to  the  circumstances  of  the 
particular  case,  is  practicable  by  the  use  of  due 
exertions.  Beg,  v.  Income  Tax  Com  miss lo^fiersj 
57  L.  J.,  Q.  B.  613  ;  21  Q.  B.  D.  313  ;  59  L.  T.455  ; 
36  W.  R.  776  ;  63  J.  P.  84— C.  A. 

The  commissioners  by  whom  the  assessment 
was  made  are  given,  by  the  section,  jurisdiction 
finally  to  determine  whether  the  discovery  and 
proofs  of  the  profits  having  fallen  short  of  the 
sum  computed  has  been  made  within  the  period 
specified  in  the  section  as  above  interpreted — 
per  Lord  Esher,  M.R.    Ih, 

The  commissioners  by  whom  the  assessment 
was  made  having  granttxi  the  certificate  under 
the  section,  the  onus  of  showing  that  such  dis- 
covery and  proof  were  not  made  within  the 
period  above  mentioned,  and  that  the  certificate 
was  therefore  invalid,  rested  on  the  commis- 
sioners for  special  purposes,  and  was  not  satisfied 
by  the  mere  fact  of  the  application  for  the 
certificate  not  having  been  made  before  the  date 
when  it  was  made  in  the  present  case — ^per 
Lindley,  L. J.    lb. 


6.  Appeal  fbom  Assessment. 


Affidavit  of  Appellant  ai  to  Ineomo— Com* 
missionen  not  accepting.] — Upon  an  appeal 
against  an  assessment  to  the  income  tax  Ixifore 
the  special  commissioners,  they  are  not  bound  to 
accept  the  schedule  of  the  particulars  of  the 
appellant's  property  and  income,  which  they 
have  required  him  to  deliver  under  s.  120  of  the 
Income  Tax  Act,  1842,  as  correct,  because  he 
offers  to  verify  it  upon  oath.  The  exercise  of  the 
power  given  to  the  commisioners  by  s,  122, 
of  requiring  the  schedule  to  be  verified  upon 
oath,  is  a  matter  in  their  own  discretion,  and  not 
a  right  of  the  appellant.  Beg.  v.  Chew,  14  B.  74  ; 
71  L.  T.  541 ;  59  J.  P.  356— C.  A. 

Costs — ^Appeal  by  Crown.] — Where,  upon  an 
appeal  by  the  crown  against  a  decision  of  in- 
come tax  commissioners,  the  respondent  appears 
to  support  the  decision,  costs  may  be  given 
against  him  if  the  appeal  should  be  allowed 
Bowers  v.  Harding^  infra,  60  L.  J.,  Q.  B.  474  ; 
[18911  1  Q.  B.  560  ;  64  L.  T.  201 ;  39  W.  B.  558  ; 
55  J.  P.  376, 

c.  PUBLIC  OFFICE  OR  EMPLOYMENT 

OF  PROFIT, 

Ocoapation  of  Home  —  Abatement.]  —  See 
Tennant  v.  Smith,  ante,  coL  163. 

Bail  way  Companies'  Servants.] — A  railway 
company  i^  not  liable  to  be  assessed  under 
schedule  E  of  the  5  &  6  Vict  c.  35,  16  k  17 
Vict.  c.  34,  and  23  Vict.  c.  14,  in  respect  of 
engine-drivers,  portere,  and  labourers,  whether 
employed  by  them  at  annual  salaries  or  at  weekly 
wages  amounting  to  1002.  a  year  ;  but  such  ser- 
vants are  assessable  under  schedule  D.  Att.- 
Oen,  V.  Lancashire  and  Yorkshire  Bij.^  2  H.  &  C. 
792 ;  33  L.  J.,  Ex.  163  ;  10  Jur.  (N.s.)  705  ;  10 
L.  T.  95  ;  13  W.  R.  8. 

Schedule  E  extends  only  to  offices  or  employ- 
ments under  corporations,  which  are  of  a  public 
nature.    Ih, 

Grant  by  Cnrates'  Aogmentation  Fnnd.]— The 

council  of  the  Curates'  Augmentation  Fund 
made  a  grant  of  502.  to  a  curate  in  recognition 
of  faithful  service  for  more  than  fifteen  years. 
The  grant  was  renewable  at  the  discretion  of  the 
council,  and  such  renewal  was  upon  the  condi- 
tion that  the  curate  obtaine  I  donations  to  the 
fund  to  half  the  amount  of  the  grant : — Held, 
that  the  curate  was  not  assessable  to  the  incouie 
tax  in  respect  of  the  sum  granted  under  the 
Income  Tax  Act,  1842,  schedule  £.  Jhimer  v. 
Citxson,  58  L.  J.,  Q.  B.  131 ;  22  Q.  B.  D.  160 ;  60 
L.  T.  332  ;  37  W.  B.  254  ;  53  J.  P.  148. 

College  Bnrsar— Official  not  Kember  of  Cor- 
poration.]— The  statutes  of  St.  John's  College, 
Oxford,  provide  for  the  office  of  bursar,  the 
remuneration  to  be  such  as  the  president 
and  fellows  shall  decide.  The  respondent,  who 
w^as  not  on  the  foundation  of  the  college,  was 
appointed  bursar  at  a  fixed  salary : — Held,  that 
the  respondent  was  an  officer  of  the  college  at 
a  salary,  and  that  such  salary  was  therefore 
assessable  to  income  tax  under  s.  146,  schedule  E, 
r.  3  of  the  Income  Tax  Act,  1842.  Langston  v. 
Qlasson,  60  L.  J.,  Q.  B.  356;  [1891]  1  Q.  B. 
567 ;  65  L,  T.  169  •  89  W.  B.  476 ;  55  J.  P. 
567- 
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Hofband  and  "Witt — Joint  Salary  —  Bedae- 
tioni.]  —  The  respondent  and  his  wife  were 
appointed  master  and  mistress  of  a  national 
school  at  a  joint  salary.  The  respondent  claimed 
an  allowance  of  30Z.,  upon  an  assessment  under 
schedule  E  of  the  Income  Tax  Act,  1853,  in 
respect  of  the  board  and  wages  of  a  domestic 
servant,  whom  it  was  necessary  that  he  should 
employ  in  order  that  the  duties  of  his  household 
might  be  carried  on  whilst  his  wife  was  engaged 
at  the  school : — Held,  that  the  joint  salary  was 
derived  from  a  "public  office  or  employment" 
within  the  meaning  of  s.  51  of  the  Income  Tax 
Act,  1853,  but  that  the  respondent  was  not  entitled 
to  the  deduction  claimed,  the  board  and  wages  of 
the  servant  not  being  money  expended  "  wholly, 
exclusively,  and  necessarily  in  the  performance  of 
the  duties  of  his  office  "  ;  and,  that  although  the 
salary  was  paid  to  the  respondent  for  the  ser- 
vices of  himself  and  his  wife,  it  was  properly 
chfU'ged  in  the  name  of  the  respondent  alone. 
Bowers  v.  Harding,  60  L.  J.,  Q.  B.  474  ;  [1891]  1 
Q.  B.  560  ;  64  L.  T.  201 ;  39  W.  B.  658  ;  55  J.  P. 
376. 

d.   PENALTY  FOB    NOT  ALLOWING 
DEDUCTION 

By  a  marriage  settlement  executed  in  1807, 
lands  were  conveyed,  subject  to  "  an  annuity  or 
clear  yearly  sum  of  100/.  freed  and  clear,  and 
without  any  deduction  or  abatement  whatsoever 
in  respect  of  any  taxes  or  impositions  then 
already  or  which  should  thereafter  be  taxed, 
charged,  assessed  or  imposed  upon  the  premises 
or  upon  the  annuity  by  authority  of  parliament 
or  otherwise  howsoever"  :— Held,  that  the  par- 
ties paying  the  annuity  were  entitled  to  deduct 
income  tax  under  5  &  6  Vict.  c.  35,  ss.  73, 108, 
and  that  the  annuitant  refusing  to  permit  the 
deduction  was  liable  to  the  penalty  under  s.  103. 
Att,'  Gen.  v.  Shield,  3  H.  &  N.  834 ;  28  L.  J.,  Ex.  49. 

On  an  information  against  an  annuitant  for 
refusing  to  allow  the  tenants  of  premises  on 
which  the  annuity  was  charged,  the  income  tax, 
to  be  deducted  out  of  their  rent : — Held,  liable 
for  the  acts  of  the  attorney  to  whom  the  tenant 
had  been  referred  ;  and  the  question  held  to  be, 
not  whether  the  deduction  was  in  terms  refused, 
but  whether  it  was  in  fact  allowed.  Reg.  v. 
Shed,  1  F.  &  F.  204. 

«.  PAYMENT  WITHOUT   DEDUCTION. 

Sent-elLarge»— Creation  by  Will.]— The  5  &  6 
Vict.  c.  35,  8.  103,  which  renders  void  all  con- 
tracts to  pay  rent-charges  without  allowing  the 
owner  of  the  land  to  deduct  the  income  tax,  does 
not  extend  to  rent-charges  gi-anted  by  will ;  and 
if  a  testator  by  his  will  grants  a  rent-charge  to 
be  paid  free  of  income  tax,  the  annuitant  is  en- 
titled to  have  the  full  amount  paid  without  deduc- 
tion of  the  tax.  Fetting  v.  Taylor,  3  B.  &  S.  235 ; 
32  L.  J.,  Q.  B.  41  ;  9  Jur.  (N.8.)  44  ;  7  L.  T.  429  ; 
11  W.  R.  70— Ex.  Ch. 

Creation  by  Settlement.]— See  Floyer  v. 


Bankes,  ante,  col,  163. 

Whole  Contract  not  Invalidated.] — ^A  covenant 
in  an  annuity  deed  made  prior  to  46  Qeo.  3,c.  65, 
a.  1 15,  former  Property  Tax  Act  (which  statute  Imd 
a  retrospective  operation),  whereby  the  grantor  of 
the  annuity  covenanted  to  pay  the  same  without 
any  deduction  whatever  out  of  the  same,  or  any 
part  thereof,  for  or  in  respect  of  the  then  present 


or  any  then  future  property  tax,  is  void  in  respect 
of  its  obligation  on  the  grantor  not  to  deduct  the 
property  tax,  but  not  in  respect  of  the  payment 
of  the  annuity,  subject  to  such  deduction.  Read' 
sJuzw  V.  Raiders,  4  Taunt.  67.  S.  P.,  Fuller  v. 
Abbott,  4  Taunt.  105  ;  Buxton  v.  Monkhouse,  G. 
Coop.  41. 

A.  having  covenanted  in  a  deed  to  pay  B.  300Z, 
at  the  end  of  a  twelvemonth,  and  in  the  mean- 
time and  until  payment  to  pay  interest  for  it  at 
5Z.  per  cent.,  it  is  no  answer  to  an  action  for  the 
3002.,  and  interest  accrued  thereon,  to  plead  that 
by  the  same  deed  it  was  covenanted  that  he 
should  pay  the  property  tax  payable  for  and  in 
respect  of  the  300^  ;  for  the  plea  does  not  show 
that  the  covenant  for  the  payment  of  the  pro- 
perty tax  attached  on  the  interest  payable  for 
the  300Z.  principal,  and  the  covenants  as  there 
exhibited  appeared  to  be  independent,  and  there- 
fore, though  the  latter  should  be  void  by  46 
Geo.  3,  c.  65,  s.  115,  avoiding  all  contracts, 
covenants,  &c.,  in  full,  without  allowing  the 
deduction  of  the  tax  as  directed  by  the  act, 
yet  that  would  not  avoid  the  other  inde- 
pendent covenant  in  the  deed  for  the  payment 
of  the  dOOl.  and  interest.  Wigg  v.  ShuUlewoiih. 
13  East,  87.    S.  P.,  Howe  v.  Synge,  15  East,  440. 

Between   Landlord   and  Tenant.  J — An 

agreement  that,  if  the  tenant  will  continue  to 
pay  his  rent  in  full  without  any  deduction 
in  respect  of  landlord's  property  tax  paid  by 
him,  the  landlord  will  repay  to  the  tenant  all 
sums  which  he  has  paid  or  shall  pay  for  the 
landloixl*s  property  tax,  is  not  invalid  as  being 
contrary  to  the  provisions  of  5  &  6  Vict.  c.  35. 
Lamb  v.  Rrewster,  48  L.  J.,  Q.  B.  277,  421  ; 
4  Q.  B.  D.  220,  607 ;  40  L.  T.  537  ;  27  W.  R. 
478— C.  A. 

A.  in  1807  (when  46  Geo.  3,  c.  65,  was  in 
force)  leased  premises  to  B.,  at  a  rent  of  340Z., 
with  a  proviso  that  the  rent  should  be  reduced 
to  330Z.  in  the  event  of  "  the  tax  called  income 
tax "  becoming  repealed,  annihilated,  or  sus- 
pended at  any  time  during  tiip  continuance  of 
the  demise  ;  such  reduced  rent  to  continue  to  be 
paid  only  so  long  as  the  income  tax  should  re- 
main repealed  and  not  payable : — Held,  that  the 
rent  which  had  so  become  i*educed  on  the  ex- 
piration of  the  old  income  tax,  was  restored 
to  the  original  amount  on  the  passing  of 
the  5  &  6  Vict.  c.  35,  there  being  nothing  in 
8.  73  to  render  the  covenant  illegal.  Colbron  v. 
Traverse,  12  C.  B.  (N.s.)  181  ;  31  L.  J.,  C.  P. 
257  ;  8  Jur.  (N.S.)  1105  ;  6  L.  T.  287  ;  10  W.  R. 
603. 

A  lease  rendering  rent  clear  of  landlord's  pro- 
perty tax  is  good  as  a  lease  rendering  the  same 
rent  subject  to  a  deduction  thereout  of  the  pro- 
perty tax.  Tmckler  v.  Prentice,  4  Taunt.  549 ; 
13  R.  R.  684. 

A  distinct  covenant  in  a  lease,  whereby  the 
tenant  bound  himself  to  pay  the  property  tax, 
and  all  other  taxes  imposed  on  the  premises,  or 
on  the  landlord  in  respect  thereof,  though  void 
and  illegal  by  46  Geo.  3,  c.  65,  s.  115,  did  not 
avoid  a  separate  covenant  in  the  lease  for  pay- 
ment of  rent  clear  of  all  parliamentary  taxes 
generally ;  for  such  general  words  were  to  be 
understood  of  such  taxes  as  the  tenant  might 
lawfully  engfage  to  defray.  Gaskell  v.  King,  II 
East,  165  ;  10  R.  R.  462. 

Annuities,  fte.,  when  Free  from  Income  Taz.] 

— M^fi  suora. 
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II.  INHABITED  HOUSE   DUTY. 


1.  Dtoellinff'houge,  171. 

2.  Houses  let  in  Different  Tenements^  171. 
.S.  Exemptions,  173. 

4.  Occupation,  177. 

1.  DWELLING-HOUFB. 

What  Ib.] — Semble,  that  a  building  occupied 
by  a  bank  and  a  telegraph  company  ia  such  a 
way  that  all  the  ground  floor  and  basement, 
except  the  telegraph  company's  entrance  hall, 
and  the  basement  under  it,  were  the  bank's, 
and  the  upper  floors  the  telegraph  company's, 
but  there  being  doore  between  the  telegra]3h 
company's  entmnce  hall  and  the  bank's  lobby, 
which  were  open  during  banking  hours  to  give  a 
second  access  to  the  telegraph  company's  })re- 
mises,  and  a  caretaker  living  on  the  third  fl<>or 
to  protect  the  entire  building,  is  a  dwelling- 
house  within  the  Inhabited  House  Duty  Acts. 
Chartered  Mercantile  Btnik  of  Indla^  Ltmdon 
and  China  v.  Wilson,  47  L.  J.,  Ex.  153  ;  3  Ex. 
D.  108  ;  88  L.  T.  254  ;  26  W.  R.  265. 

Club  and  AilctioxLeer's  Office.] — A  build- 
ing was  used. part  of  it  as  a  club  and  the  re- 
mainder as  an  auctioneer's  oflice.  It  was  only 
occupied  during  the  day,  and  no  pei-son  slept 
there  : — Held,  that  it  was  not  an  inhabited 
dwelling-house  so  as  to  be  liable  to  inliabited 
house  duty  under  14  &  15  Vict.  c.  3b*.  llilpy  v. 
Read.  48  L.  J.,  Ex.  437  ;  4  Ex.  D.  100  ;  27  W. 
B.  414. 

2.  Houses  Let  in  Different  Tenements. 

Fart  Used  for  BasinesB  and  Fart  occupied  by 
Landlord.] — By  41  Vict.  c.  15,  s.  13,  where  any 
house  being  one  property  is  divided  into  and  let 
in  different  tenements,  and  any  of  such  tene- 
ments are  occupied  solely  for  the  purpose  of  any 
trade  or  business  or  of  any  profession  or  calling, 
by  which  the  occupier  seeks  a  livelihood  or  profit, 
or  are  unoccupied,  inhabited  house  duty  is  to  be 
assessed  as  if  the  house  comprised  only  the 
tenements  other  than  those  so  occupied  as  afore- 
said, or  unoccupied ;  and  a  house  or  tenement 
occupied  solely  as  aforesaid  is  exempt,  although 
a  servant  or  other  person  may  dwell  in  such 
house  or  tenement  for  the  protection  thereof.  A 
house  had  one  entrance  into  the  street,  and  the 
rooms  in  it  opened  on  a  hall,  passages,  and  stair- 
case, common  to  all  the  tenants.  Some  of  the 
rooms  on  the  ground  floor  were  occupied  by  the 
landlords,  the  appellants,  as  offices,  and  the  re- 
mainder, and  the  rooms  on  the  first  floor,  were 
let  to  tenants  who  occupied  them  as  oflices.  The 
rooms  on  the  second  floor  were  occupied  partly 
by  tenants  who  resided  there,  and  the  remainder 
by  a  caretaker  and  his  wife,  who  acted  as  ser- 
vants to  the  residents,  and  cleaned  the  several 
portions  occupied  by  the  appellants  as  oflSccs  or 
let  off.  The  appellants  claimed  relief  from  being 
assessed  on  the  portions  used  as  offices  \ — Held, 
that  the  portions  so  used  were  not  exempt,  as 
the  exemption  applies  to  houses  let  in  separate 
and  distinct  tenements  each  complete  in  itself, 
and  not  to  moms  in  a  house  Yorkshire  Fire 
Insnra7we  Co.  v.  Clayton,  51  L.  J.,  Q.  B.  82  ;  8 
Q.  B.  D.  421  ;  45  L.  f.  697  ;  30  W.  R.  174— C.  A. 

Tenements  Stmctnrally  Severed.] — The  statute 
41    Vict.   c.  15,   s.  13,   sub-s.  1,  provides  that. 


where  any  house  being  one  property  shall  be 
divided  into  and  let  in  different  tenements,  and 
any  of  such  tenements  are  occupied  solely  for 
the  purposes  of  any  trade  or  business,  or  of  any 
profession  or  calling  by  which  the  occupier  seeks 
a  livelihood  or  profit,  or  are  unoccupied,  the  per- 
son chargeable  as  occupier  of  the  house  shall  be 
at  liberty  to  give  notice  in  writing  at  any  time 
during  the  year  of  assessment  to  the  surveyor  of 
taxes  stating  therein  the  facts,  and  after  the 
receipt  of  such  notice  by  the  surveyor,  the  com- 
missioners acting  in  the  execution  of  the  acts 
relating  to  the  inhabited  house  duties  shall,  upon 
proof  of  the  facts  to  their  satisfaction,  grant 
relief  from  the  amount  of  duty  charged  in  the 
assessment,  so  as  to  confine  the  same  to  the  duty 
on  the  value  according  to  which  the  house  should, 
in  their  opinion,  have  been  assessed  if  it  had  been 
a  house  comprising  only  the  tenements  other 
than  such  as  are  occupied  as  aforesaid  or  are  un- 
occupied : — Held,  that  the  provisions  of  the  sub- 
section only  apply  in  cases  where  the  house  is 
divided  into  different  tenements  structurally 
severed  from  each  other,  as,  for  instance,  in  the 
case  of  flats  and  sets  of  chambers.  Chapman  v. 
Royal  Rank  of  Scotland,  50  L.  J.,  Q.  B.  670  ;  7 
Q.  B.  D.  136 ;  45  L.  T.  216  ;  30  VV.  R.  81 ;  46 
J.  P.  38. 

Where  a  part  of  the  ground  floor  and  a  }>asc- 
ment  of  a  building  was  severed  from  the  rest  of 
the  building  by  a  party  wall,  and  had  its  own 
separate  entrance,  there  being  no  communication 
between  it  and  the  rest  of  the  building,  and  the 
part  so  separated  was  used  wholly  for  the  pur- 
poses of  a  bank : — Held,  that  such  part  of  the 
premises  constituted  a  separate  house,  and  being^ 
used  solely  for  business  purposes  was  exempt 
from  inhabited  house  duty.    Ih, 

Semble,  per  Hawkins,  J. : — That,  when  a  house 
is  substantially  within  the  words  of  the  sub- 
section above  referred  to  as  being  a  house  struc- 
turally divided  into  and  let  in  different  tene- 
ments, the  mere  fact  that  the  landlord  occupied 
one  of  such  tenements,  forming  a  small  portion 
of  the  whole,  would  not  disentitle  him  to  the 
relief  given  by  the  sub-section.     Ih. 

The  respondents  were  the  lessees  of  a  house,, 
structurall}'^  divided  into  two  portions,  one  of 
which  they  occupied  solely  for  the  purposes  of 
their  business,  and  sub-let  the  remaining  portion 
to  a  tenant,  who  resided  there : — Held,  that, 
whether  the  section  was  to  be  read  as  referring  to  a 
letting  by  the  superior  landlord  or  by  the  lessees, 
the  exemption  therein  contained  did  not  apply 
as  the  superior  landlord  had  not  divided  the  house 
and  let  it  in  separ.tte  tenements,  nor  was  the  part 
retained  by  the  lessees  let  as  a  separate  tenement, 
but  was  retained  by  them  : — Held,  therefore,  that 
as  the  lessees  substantially  occupied  the  house, 
and  were  not  within  the  exemption  contained  in 
the  section,  they  were  liable  to  be  rated  to 
inhabited  house  duty  in  respect  of  the  whole 
house.  Iloddinott  v.  Ifooic  and  Colonial  Stores, 
65  L.  J.,  Q.  B.  291  ;  [1896]  1  Q.  B.  169  ;  74  L.  T. 
79  ;  44  W.  li.  285  ;  60  J.  P.  262. 

Tenements  —  Internal  Commimioation.]  —  A 
house  was  occupied  on  the  ground  floor  as  a 
bank  (by  the  ownera)  and  as  stamp  and  tax 
offices,  on  the  first  floor  as  writing  chambers. 
There  was  internal  communication  throughout 
these  two  floore.  The  second  floor  was  enclosed 
by  a  door  leading  to  the  staircase  connecting 
the  firet  and  second  flooi's,and  was  occupied  as  a 
residence  by  the  bank  accountant : — Held,  ths\t 
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the  whole  premises  were  liable.  Clerk  v.  BritUh 
Linen  Co.,  49  J.  P.  825. 

Two  houses  with  interiml  communication  were 
let  to  various  occupiers,  and  used  partly  as  offices 
and  partly  as  a  residence.  The  street  door  of 
one  house  opened  into  a  vestibule,  from  which 
two  doors  led  into  the  offices ;  and  another  door 
opened  into  the  lobby  of  the  residential  portion, 
and  afforded  the  only  means  of  entrance  into  the 
residence : — Hold,  that  the  house  fell  within 
8.  13,  sub-s.  1  of  41  Vict.  c.  15.  CorUe  v.  Brimi, 
48  J.  P.  376. 

A  building  was  divided  into  two  self 'Contained 
tenements,  one  of  which  was  occupied  as  offices 
by  a  film  whose  individual  partners  owned  the 
building,  whilst  the  other  was  let  to  one  of  the 
partners,  who  occupied  it  as  a  residence  : — Held, 
that  inhabited  house  duty  was  chargeable  only 
upon  the  value  of  the  dwclUng-house.  Kishet  v. 
M'Inne*,  48  J.  P.  776. 

A  house  was  divided  into  two  tenements, 
which  were  let  to  the  same  tenants  untler  one 
lease,  in  which  the  tenements  were  separately 
described  : — Held,  that  s.  13,  sub-s.  1  of  41  Vict. 
c.  15,  applied.    Smiles  v.  Croohe,  50  J.  P.  696. 

BloekB  of  BoildingB.] — Certain  blocks  of  build- 
ings, each  having  a  street  entrance  and  one 
internal  staircase,  were  structurally  divided  into 
different  suites  of  rooms  distinct  from  each 
other.  A  porter  living  in  the  basement  had  the 
care  of  the  street  door,  which  was  locked  at 
night,  and  he  also  had  access  to  the  rooms. 
Each  suite  of  rooms  had  a  door  opening  on  to 
the  staircase  common  to  all.  Some  of  the  suites 
of  rooms  were  let  to  tenants  as  offices  for  busi- 
ness purposes.  A  few  were  let  as  residences. 
Some  were  untenanted  : — Held,  that  the  duty 
was  properly  charged  upon  the  blocks  as  houses, 
under  r.  ,6  of  48  Geo.  3,  c.  55,  schedule  B,  and 
not  upon  the  separate  suites  of  rooms  as  distinct 
properties  under  r.  14.  Att.-Oen.  v.  Mutual 
Pontine  Wextminxter  Chamheri  Association,  46 
L.  J.,  Ex.  ^^  ;  1  Ex.  D.  469  ;  35  L.  T.  224  ;  24 
W.  li.  996— C.  A. 

Each  block  had  not  been  inserted  in  the  valua- 
tion list  as  one  hereditament.  But  each  suite  of 
rooms  was  charged  therein  as  a  separate  here- 
ditament : — Held,  that  for  the  purpose  of  the 
house  duty  it  was  not  necessary  within  the 
Valuation  (Metropolis)  Act,  1869,  s.  76,  to  make 
a  separate  valuation  of  each  block  by  reason  of 
its  not  being  separately  valued  in  the  valuation 
list,  and  that  the  house  duty  on  each  block  was 
rightly  charged  at  the  aggregate  of  the  sums  at 
which  its  component  tenements  were  estimated 
in  the  valuation  list.    lb, 

S.  Exemptions. 

Ooenpation  for  PnrpoBes  of  Trade.] — Premises 
occupied  for  the  purpose  of  carrying  on  the 
business  of  a  telegraph  company  held  to  be  pre- 
mises occupied  for  the  purposes  of  trade  within 
32  &  33  Vict.  c.  14,  s.  11,  and  exempt  from  in- 
habited house  duty.  Chartered  Mercantile  Bank 
of  India,  London  and  China  v.  WiUon,  47  L.  J., 
Kx.  163 ;  3  Ex.  D.  108  ;  38  L.  T.  254  ;  26  W.  R. 
265. 

The  premises  known  as  Weaver's  Hall,  in  the 
ciiyof  London,  were  occupied  by  accountants, 
solicitors  and  scriveners,  merchants,  a  wine 
shipper,  and  a  shorthand  writer,  all  of  whom 
used  their  respective  rooms  as  offices,  and  by 
the  housekeeper  and  his  family,  who  residcxl  in 


the  top  storey  rent  free.  The  premises  hiving 
been  assessed  to  the  inhabited  house  duty  the 
commissioners  discharged  the  assessment  oa  the 
ground  that  the  premises  we:e  entitled  to  the 
exemption  granted  by  32  &  33  Vijt.  c.  14,  s.  11, 
since  the  greater  portion  of  them  was  occupied 
for  the  purposes  of  trade  : — Held,  that  the  pre- 
mises were  not  exempt  on  that  ground.  Bu^hy 
V.  Xemon,  44  L.  J.,  Ex.  143  ;  L.  R.  10  Ex.  322; 
33  L.  T.  19  ;  23  W.  R.  632. 

Held,  also,  by  Bramwell  and  Cleasby,  BB.,  that 
in  assessing  the  premises  no  abatement  could  be 
made,  under  32  &  33  Vict.  c.  14,  s.  11,  in  respect 
of  those  parts  which  were  occupied  for  the  pur- 
poses of  trade  only.    Ih, 

Library — ^Attendant  oooupying  Sitting- 
room  and  Sleeping  on  Premises.] — The  London 
Library  occupy  a  house  which  is  used  as  a  library 
and  reading-rooms  for  the  use  of  members.  The 
income  of  the  library  is  derived  solely  from  the 
subscriptions  of  members,  and  the  library  is  not 
conductcil  with  a  view  to  making  any  profit  for 
the  members.  The  use  of  a  sitting-room  and  bed- 
room is  given,  in  addition  to  his  wages,  to  an 
attendant  who,  with  his  wife,  dwells  in  these 
rooms,  both  by  day  and  also  by  night,  for  the 
protection  of  the  premises,  and  no  other  person 
dwells  on  the  premises  : — Held,  that  the  library 
is  liable  to  inhabited  house  duty,  as  it  does  not 
come  within  any  of  the  exemptions  specified  in 
sub-s.  2  of  s.  13  of  the  Customs  and  biland  Ee- 
venue  Act,  1878.  London  Library  v.  Carter,  62 
L.  T.  466  ;  38  W.  R.  478. 

For  Professional  Purposes.]— By  57  Geo. 


3,  c.  26,  8.  1,  houses  occupied  for  the  purposes  of 
trade,  and  in  which  no  caretaker  sleeps  at  night, 
are  made  exempt  from  assessment  to  inhabited 
house  duty.  By  5  Geo.  4,  c.  44,  s.  4,  this  exemp- 
tion is  extended  to  houses  occupied  for  profes- 
sional purposes  in  which  no  caretaker  sleeps  at 
night.  By  32  k  33  Vict.  c.  14,  s.  11,  Any  tene- 
ment or  part  of  a  tenement  occupied  as  a  house 
for  the  purposes  of  trade  only  is  made  exempt, 
even  though  a  servant  or  other  person  may 
dwell  therein  for  the  protection  thereof  : — Held, 
that  the  exemption  given  by  32  is.  33  Vict.  c.  14, 
s.  11,  does  not  extend  to  houses  occupied  for 
professional  purposes ;  and  that,  therefore,  a 
house  partly  occupied  for  professional  purposes 
and  in  which  a  caretaker  sleeps  at  night,  is  liable 
to  assessment.    Keene  v.  Dashwuod,  36  L.  T.  215 

Charitable  Institution  —  Lnnatio  Asylum— 
Doctor's  House.] — The  medical  superintendent 
of  a  lunatic  asylum  was  appointed  under  16  &  17 
Vict.  c.  97,  s.  55,  which  enacted  that  he  should 
be  resident  in  such  asvlum.  He  lived  in  a  dc- 
tached  house,  separated  from  the  main  buildings 
of  the  asylum  by  walls,  but  within  the  boundary 
of  the  asylum,  and  having  ready  access  to  the 
main  buildings  through  gates  in  the  w^alls.  The 
house  was  specially  built  and  occupied  as  the 
residence  of  the  medical  superintendent,  was 
suitable  for  the  purpose,  and  did  not  contain  more 
accommodation  than  was  reasonably  necessary 
for  himself  and  family.  Case  4  of  the  exemptions 
in  48  Geo.  3,  c  55,  schedule  B,  exempts  from  in- 
habited house  duty  "  any  hospital,  charity  school, 
or  house  provided  for  the  reception  or  relief  of 
poor  persons.*'  The  main  buildings  of  the 
asylum  were  admitted  to  be  within  the  exemp- 
tion : — Held,  that  the  medical  superintendent's 
house  was  a  part  of  the  asylum,  and  therefore 
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within  the  exemption.  Jepson  v.  Orihble^  45 
L.  J.,  Ex.  602  ;  1  Ex.  D.  151  ;  84  L.  T.  493  ;  24 
W.  R.  460. 


Lnnatio  Aiylvm — Self-Siipporting.] — A 


hospital  was  built  by  charitable  contributions  for 
the  reception  and  relief  of  lunatics  of  the  poorer 
classes.  The  building,  real  estate,  and  endow- 
ments were  vested  in  trustees,  and  the  institution 
was  managed  by  a  committee  of  subscribers  who 
gave  their  services  gratuitously.  The  necessary 
funds  were  provided  by  charitable  contributions 
and  endowments,  but  in  addition  to  these  an 
income  was  derived  from  a  class  of  paying 
patients,  whose  payments  exceeded  the  cost  of 
their  maintenance  and  produced  a  profit : — 
Held,  that  inasmuch  as  the  institution  was  not 
wholly  self-supporting,  the  payments  of  paying 
patients  did  not  deprive  it  of  its  eleemosynary 
character,  and  that  it  was,  therefore,  exempt 
from  property  tax  under  5  &  6  Vict.  c.  35,  s.  61, 
r.  6,  and  also  from  inhabited  house  duty  under 
48  Geo.  3,  c.  55,  schedule  B,  case  4.  Cawse  v.  Xot- 
tingliam  Lunatic  Asylum^  60  L.  J.,  Q.  B.  485  ; 
[1891 1  1  Q.  B.  585  ;  65  L.  T.  165 ;  89  W.  R.  461 ; 
55  J.  P.  582. 

An  institution  for  the  reception  of  insane  per- 
sons was  founded  by  charitable  donations,  but 
unendowed.  It  was  vested  in  trustees  and 
managed  gratuitously  by  a  committee,  and  sup- 
ported wholly  out  of  payments  made  by  the 
patients,  of  whom  some  paid  more,  some  less  than 
the  cost  of  their  maintenance,  and  a  few  were 
maintained  gratuitously.  After  paying  expenses 
there  was  an  annual  sui-plus  of  profits,  which  was 
expended  in  enlarging  and  improving  the  insti- 
tution : — Held,  that  the  institution  being  wholly 
self-supporting  was  not  exempt  as  an  "  hospital  *' 
within  the  meaning  of  48  Geo.  3,  c.  55,  schedule  B, 
case  4,  which  must  be  restricted  to  hospitals 
maintained  wholly  or  in  part  by  charity.  iVeed- 
ham.  v.  Bowers,  21  Q.  B.  D.  436  ;  59  L.  T.  404  ; 
37  W.  R.  125. 


Part  of  Inflnnary.] — ^Where  a  house  was 


situate  within  the  precincts  of  an  infirmary, 
wherein  the  medical  superintendent  is  required 
to  reside  by  minute  of  the  manngers  and  by  the 
exigencies  of  the  hospital,  but  not  by  statute  : — 
Held,  that  the  house  was  a  necessary  part  of  the 
infirmary,  and  therefore  exempt  under  case  4, 
schedule  B  of  48  Geo.  3,  c.  55.  wilsim  v.  Faswn, 
48  J.  P.  36!. 

*' Hospital  or  Charity  School" —School  sup- 
ported partly  by  Endowments.] — Where  pupils 
at  a  college  pay  90/.  per  annum  in  fees  (besides 
certain  extras)  such  college  is  not  a  "charity 
school"  within  the  meaning  of  the  Inland 
Revenue  Act,  1808,  schedule  B,  case  4,  and  is 
not  entitled  to  exemption  from  inhabited  house 
duty,  notwithstanding  that  such  college  receives 
annually  from  endowments  between  seven  and 
eight  thousand  pounds.  Smithicell  v.  Royal 
Holloway  Odlege,  64  L.  J.,  Q.  B.  791  ;  [1895]  2 
Q.  B.  487  ;  15  R.  533  ;  73  L.  T.  183  ;  44  W.  R. 
315  ;  59  J.  P.  503. 

School  with   Charitable  Foundation — 

Mainly  Self-supporting.]  —  By  a  charter  of 
James  1,  one  Thomas  Sutton  was  empowered  to 
found  and  establish  in  "the  late  dissolved 
Charterhouse  beside  SmithficUl  one  hospital 
house,  or  place  of  abiding  for  the  finding,  sustcn- 
tation   and  relief  "  of  poor  people,  and  to  place 


in  the  hospital  a  master  and  such  nnmbets  of 
poor  people  as  should  from  time  to  time  be  con- 
venient, and  also  to  found  and  establish  at  the 
same  place  one  free  school  for  the  instructing, 
teaching,  maintenance,  and  education  of  poor 
children  or  scholars.  The  foundation  was  con- 
firmed by  two  statutes  of  3  Car.  1,  whereby  the 
scholars  of  the  foundation  were  limited  to  forty. 
Subsequently  a  large  number  of  pupils  became 
attached  to  the  school  without  participating  in 
any  of  the  advantages  of  the  foundation.  In 
1867  an  act  was  passed  empowering  the  governors 
to  sell  the  school  buildings  in  Charterhouse,  and 
to  purchase  a  site  elsewhere  on  which  to  erect 
buildings  for  the  purpose  of  a  school.  A  site 
was  purchased  at  Goaalming,  and  the  school 
was  removed  there,  the  hospital  remaining  in 
London.  The  mode  of  enjoying  the  privilege  of 
the  foundation  was  afterwards  altered  by  statute, 
and  a  system  of  scholarships  and  exhibitions, 
payable  out  of  the  funds  of  the  foundation, 
established.  Large  fees  for  board  and  tuition 
were  payable  in  respect  of  scholars  not  on  the 
foundation.  The  governing  body  of  the  school 
having  been  assessed  to  inhabited  house  duty 
upon  the  school-house  and  buildings  connected 
therewith  : — Held,  that  the  liability  to  pay  the 
duty  was  to  be  determined  by  the  character 
of  the  buildings  at  the  time  when  they  were 
assessed,  that  at  that  time  the  school  was  not  a 
"charity  school"  within  the  meaning  of  the 
exemption,  and  that  the  assessment  was  there- 
fore right.  Charterhmse  Sclwol  v.  Lamarqne^ 
59  L.  J.,  Q.  B.  495  ;  25  Q.  B.  D.  121 ;  62  L.  T. 
907  ;  38  W.  R.  776  ;  54  J.  P.  790. 

Houses  Oconpied  by  Servants — Caretaker — 
Clerk.] — The  respondent  was  a  hop-merchant, 
and  was  possessed  of  certain  houses  having  an 
internal  communication  throughout,  and  used 
for  the  purposes  of  his  trade.  K.  lived  in  the 
houses  in  order  to  take  care  of  them,  but  he  was 
a  clerk  in  the  I'espondent's  employ  at  a  salary  of 
150Z.  a  year,  and  he  resided  in  the  houses  together 
with  his  wife,  children,  and  servant : — Held,  that 
K.  was  not  "  a  servant  or  other  person  "  within 
the  meaning  of  32  &  33  Vict.  c.  14,  s.  11,  and 
that  the  respondent  was  not  exempt  from 
inhabited  house  duty  in  respect  of  the  houses. 
Yeioena  v.  Makes,  50  L.  J.,  Q.  B.  132  ;  6  Q.  B.  D. 
530  ;  44  L.  T.  128  ;  28  W.  R.  562  ;  45  J.  P.  463 
— C.  A.    See  now  44  Vict.  c.  12,  s.  24. 

The  appellants,  the  City  Bank,  occupied  and 
used  as  a  bank  and  for  the  purpose  of  carrying  on 
their  business  as  bankers  therein,  the  ground 
floor  and  basement  of  a  building,  which  bad  a 
separate  entrance  from  the  street,  and  no  internal 
communication  with  the  rest  of  the  building, 
from  which  it  was  structurally  separated.  The 
only  persons  dwelling  on  the  premises  at  night 
were  two  persons,  namely,  a  porter,  in  the  service 
of  the  appellants,  and  a  man  named  Smith,  a 
clerk  in  their  employ,  who  dwelt  therein  for  the 
protection  of  the  property.  There  were  also  two 
watchmen  employed  to  patrol  the  premises  at 
night,  but  who  had  no  room  there.  The  custody 
of  the  keys  of  the  premises  was  committed  by 
the  appellants  to  Smith,  whose  duty  it  was  to 
see  that  the  premises  were  safely  locked  up  and 
secured  every  night,  he  occupying  one  small 
room  only,  and  such  residence  being  merely  for 
the  protection  of  the  bank.  Upon  these  facts, 
the  commissioners  having  held  the  appellants 
liable  to  inhabited  house  duty  upon  the  above 
premises,  it  was,  on  appeal  therefrom  : — Held, 


177 


EEVENUE— JnAoWtei  Home  Duty. 


178 


that  the  man  Smith,  though  called  a  **  clerk," 
dwelt  on  the  premises  as  a  caretaker  only,  and 
folelv  for  the  purpose  of  protecting  the  same, 
and  therefore  the  case  fell  within  the  exemption 
contained  in  8ub.-8.  2  of  s.  13  of  41  &  42  Vict.  c. 
15  ;  and  the  appellants  were  not  liable  to  the 
duty.  Yewens  v.  Noahes  (supra)  discussed  and 
distinguished.  City  Bank  v.  L<uti  47  L.  T.  264. 
See  44  Vict  c.  12,  s.  24. 

The  appellant,  a  banker,  was  the  owner  of 
premises  which  he  occupied  and  used  as  a  bank, 
and  for  the  purpose  of  carrying  on  his  business 
as  a  banker  therein.  The  premises  comprised 
three  coal  cellars  and  a  strong  room  underground, 
a  front  and  back  sitting-room,  with  a  kitchen 
and  scullery  on  the  ground  floor,  a  front  sitting- 
room  and  two  bedrooms  on  the  first  floor,  and 
five  bedrooms  on  the  second  floor.  One  coal 
cellar  and  the  strong  room,  the  front  and  back 
ground  floor  room,  and  the  front  sitting-room 
on  the  first  floor,  were  used  by  the  appellant  for 
the  purpose  of  his  bank.  The  kitchen  and 
scoUery,  one  bedroom  on  the  first  fioor,  and  two 
on  the  second  floor,  were  occupied  by  one 
Somerford,  who  dwelt  therein  for  the  protection 
of  the  bank  (the  rest  of  the  cellars  and  rooms 
being  unused),  and  his  family,  viz.,  his  wife  and 
a  son  and  daughter,  both  of  age,  and  the  son 
being  occupied  in  the  county  court  office,  dwelt 
there  with  him,  Somerford  himself  being  in  the 
employ  of  appellant  as  a  clerk  at  a  salary  of 
lOOZ.  a  year,  which  included  the  services  of  him- 
self and  family  in  taking  down  and  putting  up 
the  bank  shutters,  cleaning  the  offices,  lighting 
the  fires,  and  answering  the  door.  The  commis- 
sioners having,  upon  these  facts,  confirmed  the 
assessment  of  the  appellant  to  the  inhabited 
house  duty  in  I'espect  of  his  occupation  of  the 
above-mentioned  premises,  it  was,  on  appeal 
therefrom  : — Held,  that  the  case  came  precisely 
within  the  judgment  of  the  court  of  appeal  in 
Yevcens  v.  Xoake$  (supra),  and  that  the  respon- 
dent was  liable  to  the  duty  to  which  he  had  been 
assessed,  and  did  not  come  within  the  exemption 
ins.  13,  sub-s.  2  of  41  Vict.  c.  16.  Woottcn  v. 
JUafe,  47  L.  T.  252. 

The  respondents,  wholesale  clothiers,  were 
possessed  of  premises  the  whole  of  which  were 
used  as  warehouses  and  counting-houses,  except 
a  sitting-room  and  bed-room  on  the  top-storey 
occupied  by  their  cashier,  who  had  a  salary  of 
200Z.  a  year,  and  who  slept  on  the  premises 
solely  as  caretaker  and  for  their  protection,  this 
being  considered  as  part  of  his  duty : — Held,  that 
the  income  tax  commissioners  were  warranted 
in  finding  that  the  cashier  was  "  a  servant  or 
other  pei-son  "  within  41  Vict.  c.  16,  s.  13,  part  2, 
and  that  the  premises  were  accordingly  exempt 
from  house  duty.  Yewens  v.  Ifoakcg  (supra) 
explained.  Rolfe  v.  Hyde^  50  L.  J.,  Q.  B.  481  ; 
6  Q.  B.  D.  673  ;  44  L.  T.  775  ;  46  J.  P.  632. 

A  female  caretaker  resided  on  premises,  and  it 
was  a  condition  of  her  employment  that  her  son, 
who  was  a  clerk,  employed  elsewhere,  should 
sleep  on  the  premises  for  their  better  protection  : 
— Held,  that  the  premises  were  not  exempt  from 
inhabited  house  duty  under  41  Vict.  c.  15,  s.  13, 
sub-s.  2.  Wegvelin  v.  Wyattj  64  L.  J.,  Q.  B. 
308  ;  14  Q.  B.  D.  838 ;  62  L.  T.  807  ;  33  W.  R. 
566  ;  49  J.  P.  48G. 

4.  Occupation. 

Police  Station.] — A  superintendent  of  police 
lived  with  his  family  in  a    house    within  the  I 


boundary  of  a  police  station  which  included 
other  buildings  used  for  the  purposes  of  the 
police  district.  There  was  a  yard  to  the  house, 
and  a  wall  which  divided  his  premises  from  the 
remainder  of  the  police  station,  to  which  a  door 
in  the  wall  afforded  access.  The  front  entrance 
of  the  house  faced  the  street.  He  kept  the 
keys  of  the  house,  which  he  had  himself  . 
furnished,  and  for  the  use  of  which  a  deduction 
was  made  from  his  salary.  He  was  compelled  to 
live  in  the  house,  as  that  was  necessary  for  the 
discharge  of  his  official  duties  *,  the  house  was 
liable  to  be  used  for  such  purposes  connected 
with  the  police  force  as  the  chief  constable 
might  direct ;  and  he  was  liable  to  be  removed 
from  station  to  station  at  any  time : — Held, 
that  he  had  not  such  an  occupation  of  the  house 
as  to  render  him  liable  to  inhabited  house  duty 
in  respect  of  it.  Bent  v.  Roberts^  47  L.  J.,  Ex. 
112  ;  3  Ex.  D.  66  ;  37  L.  T.  673  ;  26  W.  R.  128. 

Pnblio  Sohool — ^HasterB*  Hoiues.] — The  head 
master  of  a  public  school,  residing  and  taking 
boarders  in  a  dwelling-house  provided  by  a  com- 
pany carrying  on  the  school,  is  assessable  to  in- 
habited house  duty  in  respect  of  the  house,  and 
not  the  company.  Clifton  College  v.  Thmtipso-Hy 
65  L.  J.,  Q.  B.  231  ;  [1896]  1  Q.  B.  432  ;  74  L. 
T.  168  ;  44  W.  R.  410  ;  60  J.  P.  699. 

Masters  of  a  public  school,  appointed  by  the 
governing  body,  who  reside  and  take  boarders 
in  dwelling-houses  provided  for  them,  and  for 
which  they  pay  little  or  no  rent,  are  separately 
assessable  to  inhabited  house  duty  in  respect  of 
their  houses,  and  the  governing  body  are  nob 
assessable.  The  relationship  between  the  house- 
masters and  the  governing  body  is  not  that  of 
agents  or  servants  carrying  on  the  business  of 
the  school.  Charter Jwitse  Softool  v.  Gayler,  65 
L.  J.,  Q.  B.  233 ;  [1896]  1  Q.  B.  437  ;  74  L.  T. 
171 ;  44  W.  R.  412  ;  60  J.  P.  326. 

Premises  oecnpied  with  Dwelling-lionBe — 
Pnblio  School.]  —  The  chapel,  class-rooms, 
gymnasium,  racquet  courts,  and  other  buildings 
necessary  for  the  purposes  of  a  public  school, 
although  contiguous,  do  not  belong  to  nor  are 
they  occupied  with  the  masters*  houses  so  as  to 
fall  within  rule  2  of  schedule  B  to  48  Geo.  3, 
c.  56,  and  are  not  assessable.  Clifton  College  v. 
Thompson  and  CharterJwtise  ScJtool  v.  Gayler, 
supra. 

Training  Stables.] — The  appellant,  who 


carried  on  the  business  of  a  horse- trainer, 
occupied  a  dwelling-house  to  which  was  attached 
half  an  acre  of  ground,  which  he  used  as  a  train- 
ing and  exercising  yard  for  horees.  On  three 
sides  of  the  yard  were  ranges  capable  of  pro- 
viding accommodation  for  thirty-nine  horses. 
Over  the  stables  on  one  side  of  the  yard  wei  e 
four  rooms,  in  which  sleeping  accommodation 
was  provided  for  the  stable  lads  employed  by 
the  appellant.  The  head  lad  slept  in  the  dwell- 
ing-house : — Held,  that  the  stables  and  training 
yaixi  "belonged  to  and  were  occupied  with" 
the  dwelling-house  within  the  meaning  of  48 
Geo.  3.  c.  55,  schedule  B,  r,  2,  and  were  properly 
charged  to  inhabited  house  duty ;  and  that  as 
part  of  the  stables  were  used  for  providing  sleep- 
ing accommodation  for  the  stable  lads,  the  pre- 
mises did  not  come  within  the  exemption  in 
favour  of  business  premises  pix)vidcd  by  41  Vict, 
c.  15,  s.  13,  of  the  Customs  and  Inland  Revenue 
Act,   1878.    CheaiJe  v.  KtHinont  (2  Ta.x  Cases 


179 


TXEYETHVEt— Inhabited  House  Duty. 


180 


418)  approved  and  followed.  Lamhton  v.  Kerr, 
64  L.  J.,  Q.  B.  749  ;  [1895]  2  Q.  B.  233 ;  15 
H.  475  ;  43  W.  R.  541  ;  59  J.  P.  775. 

Lodging^  Let  for  Portion  of  a  Year.] — Houses 
let  as  lodgings  in  places  of  public  resort,  and 
which  are  so  occupied  by  the  various  families 
hiring  them  for  the  season  (much  less  than  half 
a  year  at  a  time),  and  are,  duiing  the  remainder 
of  the  year,  left  wholly  unoccupied,  are  charge- 
able to  the  assessed  taxes  for  the  entire  year. 
SoUett  S:  Glass's  Case,  8  Price,  123,  n. 

A  person  keeping  a  house  for  the  purpose  of 
being  let  as  a  ready-furnished  lodging-house,  is 
chargeable  for  a  w^hole  year's  duty,  although  it 
is  unoccupied  and  unfurnished  for  one  entire 
quarter.    Wright's  Case,  8  Price,  125,  n. 

And  persons  letting  houses  furnished,  as  lodg- 
ing-houses, for  a  part  of  the  year,  not  being  at 
any  time  occupied  for  more  than  six  months  suc- 
cessively, and  paying  three-quarters  of  a  year's 
assessed  taxes,  are  still  liable  to  the  charge  for 
the  other  quarter ;  and  the  commissioners  have 
no  power  to  make  any  abatement  in  the  assess- 
ment, although,  during  the  quarter  for  which 
such  abatement  is  claimed,  the  houses  had  not 
be^n  opened.    Skinner's  Case,  8  Price,  124,  n. 

Removal  during  Tear.] — And  the  owner  of  a 
house,  occupied  by  him  till  the  26th  June,  is 
chargeable  with  the  assessed  taxes  for  the  re- 
mainder of  the  year  ;  that  is,  till  the  succeeding 
5th  April ;  although  he  quitted  possession  on  the 
26th  June,  and  ceased  to  occupy  the  house  after- 
wards.   Price's  Case,  8  Price,  122,  n. 

XTnoociipied  House.] — It  seems  that  houses  left 
unoccupiai  by  the  owner  during  part  of  the  year, 
where  the  furniture  is  not  taken  away,  are  liable 
to  the  duties  for  the  whole  year.  Colyton,  In  re, 
8  Price,  117. 

Notice  to  ComxnisBioners.]— The  commis- 
sioners are  not  entitled  under  43  Geo.  3,  c.  161, 
8. 15,  to  discharge  persons  charged  for  houses  under 
s.  10,  on  the  ground  of  their  not  having  been 
occupied  during  the  whole  year,  unless  notice 
in  writing  has  been  given  to  the  assessor  of  such 
houses  not  having  been  occupied.  Colyton,  In  re, 
8  Price,  117. 

III.  LAND  TAX. 

1,  Property  Liable  to,  179, 

2.  Hedemption,  182. 

8.  Contracts  between  Landlord  and    Tenant, 

188. 
4.  Assessment  and  Recovery,  190. 
6.  Commissumers,  193. 
6.  When  deducted  from  Payments,  195. 

1.  Pboperty  Liable  to. 

<*  Hereditaments"  —  Bailway  Tunnel.] — ^A 
railway  company  were  empowered  by  their 
special  act  in  making  their  line,  where  it  passed 
under  a  highway,  to  appropriate  and  use  the 
subsoil  in  lien  of  wholly  taking  the  lands  and 
the  surface.  The  company,  in  pursuance  of  their 
powers,  made  a  tunnel  for  their  line  under  a 
highway,  leaving  the  roadway  on  the  top  of  the 
tunnel,  and  merely  appropriating  the  subsoil : — 
Held,  that  the  tunnel  was  not  a  mere  easement, 
but  that  it  came  within  the  meaning  of  the 
M  ord  "  hereditaments  "  in  s.  4  of  the  Land  Tax 
Act  (38  Gen.  8,  c,  5),  and  consequently  that  the 


railway  company  were  liable  to  pay  land  tax  in 
respect  thereof.  Clielsea  Waterworks  v.  BowJey 
(17  Q.  B.  358)  distinguished.  Metropolitan  Jly. 
V.  Fowler,  62  L.  J.,  Q.  B.  553  ;  [1893]  A.  C.  416 ; 
1  R.  264  ;  69  L.  T.  390  ;  42  W.  R.  270;  67  J.  P. 
756— H.  L.  (E.) 


Waterworks     Company  —  Pipes     and 


Mains.] — ^A  waterworks  company  is  not  liable 
to  pay  land  tax  in  respect  of  the  land  through 
or  on  which,  by  a  parliamentary  power,  it  is 
entitled  to  lay  and  does  lay  its  mains  and  pipes 
for  the  conveyance  of  water,  such  a  power  being 
only  in  the  nature  of  an  easement,  and  therefore 
not  making  the  company  "  holders  of  lands  or  of 
an  hereditament,"  within  the  Land  Tax  Acts. 
Chelsea  Waterworks  v.  Bowley,  17  Q.  B.  358  ; 
20  L.  J.,  Q.  B.  520 ;  15  Jur.  1129. 


Bridge  Tolls.]— By  38  Geo.  3,  c.  5,  for 


granting  a  land  tax  for  1798,  it  was  enacted  that 
all  manors,  messuages,  lands,  tenements,  tolls, 
ic,  and  all  hereditaments  of  whatever  nature 
or  kind  soever  they  be,  situate,  lying,  and  being 
and  happening,  or  arising,  should  be  charged  to 
the  land  tax.  By  38  Geo.  3,  c.  60,  for  making 
the  land  tax  perpetual,  it  was  enacted  that  the 
sums  charged  by  38  Geo.  3,  c.  5,  in  respect  of 
the  manors,  lands,  tenements,  and  hereditamenti^ 
in  the  act  mentioned,  should  be  raised  for  ever. 
An  act  incorporating  a  bridge  company  autho- 
rised the  company  to  take  tolls,  and  enacte  I 
that  the  shares  of  the  proprietors  should  b3 
pei-sonal  estate,  and  not  in  the  nature  of  real 
property : — Held,  that  the  company  was  liable 
under  38  Geo.  3,  c.  60,  to  be  rated  t©  the  land 
tax  in  respect  of  their  tolls,  as  being  a  tenement 
and  hereditament  within  the  true  meaning  of  that 
act.  Vauxhall  Bridge  Co,  v.  Sawyer,  6  Ex.  504  ; 
20  L.  J.,  Ex.  304. 

Bridsje  tolls,  which  do  rot  arise  from  the  mere 
user  of  land,  but  are  granted  to  a  bridge  com- 
pany, as  a  franchise,  by  act  of  parliament,  are 
an  hereditament  of  themselves,  and  liable  to  be 
assessed  as  tolls  to  the  land  tax,  by  virtue  of 
38  Geo.  3,  c.  5.  s.  4.  Charing  Cross  Bridge  Co. 
V.  Mitchell,  4  EL  &  Bl.  549  ;  24  L.  J.,  Q.  B.  249  ; 
1  Jur.  (N.S.)  608  ;  3  W.  R.  378— Ex.  Ch. 

The  fact  that  the  land  tax  on  the  land  on 
which  the  abuttals  are  built  has  been  redeemed 
does  not  relieve  the  company  from  the  liability 
to  be  assessed  for  the  tolls.    lb. 

By  a  bridge  act,  the  bridge  and  roads  "  shall 
not  be  charged  or  chargeable  with  any  parochial 
rates  or  assessments  whatsoever  for  or  in  respect 
of  the  tolls  "  : — Held,  that  the  exemption  was 
confined  to  the  rates  and  assessments  laid  upon 
the  parish  for  local  purposes,  and  did  not  extend 
to  the  land  tax.  natt^rloo  Bridge  Co.  v.  Cull, 
1  EL  &  El.  213  ;  28  L.  J.,  Q.  B.  70  ;  6  Jur.  (N.S.) 
464  ;  7  W.  R.  87.  Affirmed,  1  EL  &  EL  213  ;  2i> 
L.  J.,  Q.  B.  10 ;  5  Jur.  (N.8.)  1288— Ex.  Ch. 

The  land  on  the  north  side  of  the  river  was  re- 
deemed from  land  tax  before  it  was  conveyed  to 
the  bridge  company  : — Held,  that  such  redemp- 
tion was  immaterial,  as  the  tolls  were  a  separate 
tenement.    lb. 

By  s.  20  of  6  Geo.  3,  c.  66,  Battersea  bridge 
was  exempt  from  all  rates  and  taxes : — Held, 
that  tolls  were  likewise  exempt.  Iriton  v. 
McJmUs,  6  W.  R.  24. 

Quit-rent.] — An  owner  of  a  quit-rent  shall 
pay  taxes  only  in  proportion  to  what  the  land 
pays  ;  but  where  the  matter  has  been  examined 


181 


REVENUE--Land  Tax. 


182 


by  the  commissionere  of  the  land  tax,  the  court 
will  not  re-examine  it,  Brochnan  v.  Uoneywood^ 
1  P.  WmB.  328. 

Senewable  Leaseholdi.]— The  88  Geo.  8,  c.  60, 
8.  37,  applies  to  leaseholds  renewable  by  custom. 
Neame  v.  Moorsovh,  36  L.  J.,  Ch.  274 ;  L.  B.  3 
Eq.  91 ;  12  Jur.  (K.8.)  913 ;  16  W.  E.  51. 

Boyal  Esehasge.l — The  corporation  of  the 
Koyal  Exchange  Assurance  Company  in  London 
is  liable  to  be  assessed  to  the  land  tax,  in  its 
corporate  capacity  as  a  corporation.  Exchange 
Assurance  Co,  v.  Vavghnn^  1  Burr.  155;  1  Ld. 
Ken.  320. 

Exemption— Hospitals.] — Taxing  acts  must  be 
constru©d  strictly.  And  where  therefore  land 
which,  in  4  Will.  &  M.,  being  employed  for 
charitable  pur|)cses,  as  the  site  of  an  almshouse 
or  hospital,  was  on  that  account  declared  by  a 
statute  then  passed  (4  Will,  k  M.  c.  1)  to  be  ex- 
empt from  the  land  tax  at  that  time  imposed — 
and  the  like  words  of  exemption  were  used  in 
38  Geo.  3,  c.  5,  the  fact  that  other  land  had  since 
been  applied  to  the  same  charitable  purposes, 
and  the  original  land  had  been,  by  order  of  the 
court  of  chanceiy,  directed  to  be  held  by  the 
trustees  of  the  charity  to  their  own  use,  freed 
from  its  cliari table  trusts,  did  not,  without  more, 
render  it  liable,  even  in  the  bands  of  a  tenant,  to 
the  taxation  from  which  it  had  been  previously 
tixempt.  Cox  v.  Rabbits,  47  L.  J.,  Q.  B.  385  ; 
3  App.  Gas.  473 ;  38  L.  T.  430 ;  2&  W.  B.  483— 
H.  L.  (E.) 

Beiidence  in  a  Hospital.]  —  A  house 

within  the  limits  of  a  hospital,  appropriated 
to  an  oflScer  of  the  hospital  for  the  time 
being,  is  not  assessable.  Ilarrison  v.  Bulcock, 
1  H.  Bl.  68. 

The  proviso  in  38  Geo.  3,  c.  6,  s.  25,  exempting 
hospitals  from  land  tax,  applies  only  to  hospitals 
and  sites  of  hospitals  founded  before  the  passing 
of  the  38  Geo.  3,  c.  60,  the  act  by  which  the 
former  act  was  made  perpetual.  Colchester 
(^Lord)  V.  Kewnryy  4  H.  &  C,  445 ;  35  L.  J., 
Ex.  204  ;  L.  R.  1  Ex.  808  ;  12  Jur.  (N.8.)  743 ; 
14  L.  T.  888 ;  14  W.  R.  994.  Aifirmed.  36  L.  J.. 
Ex.  172 ;  L.  R.  2  Ex.  263 ;  16  L.  T.  463 ;  15 
W.  B.  930— Ex.  Ch. 

Crown  Property.] — An  asylum  for  the 

maintenance  and  education  of  children  of  soldiers 
who  have  fallen  in  active  service,  built,  endowed, 
an<l  entirely  maintained  out  of  a  fund  sub- 
scribed by  the  public,  and  administered  by 
commissioners  appointed  by  the  crown,  is  not 
exempted,  quft  crown  property,  from  paying  the 
land  tax.    lb. 

Land  previously  chargeable  with  land  tax  is 
not  exempted  by  becoming  crown  property.    Jb, 

The  king's  dockyards  are  not  assessable.  Att.- 
Gen,  V.  mil,  2  M.  &  W.  160  ;  6  L.  J.,  Ex.  106. 

Lands  Exempt  before  Statute/]— Houses 

built  on  lands  embanked  from  the  lliames,  in 
pursuance  of  7  Geo.  3,  c.  37,  which  vests  those 
lands  in  the  owners  free  from  taxes,  were  not 
liable  to  be  assessed  to  the  general  land  tax  im- 
posed by  27  Geo.  3,  c.  5,  though  such  act  is 
conceived  in  general  terms,  and  is  subsequent 
in  point  of  time  to  the  act  creating  the  exemp- 
tion. Williams  v.  Pritrhat'd,  4  Term  Rep.  2  ;  2 
R.  R.  310.  And  sec  Perchard  v.  lleywood,  8 
Term  Rep.  468.  | 


Colleges.] — Buildings  of  a  college  in  one 

of  the  universities  taken  into  and  made  part  of 
the  college  between  the  passifag  of  the  "first  Land 
Tax  Act  and  the  act  which  made  that  tax  per- 
petual, are  exempted.  All  Souls'  Collegts  \, 
Costar,  3  Bos.  &  P.  685. 

But  where  a  college,  soon  after  the  passing  of 
the  first  Land  Tax  Act,  purchased  land  of  a 
parish  under  a  private  act,  which  provided  that 
the  college  should  pay  all  taxes  which  the  pre- 
mises then  were,  or  should  thereafter  be,  subject 
to : — Held,  that  the  lands  purchased  were  not 
exempted.    lb. 

Tithe  Eent-charge.]— The  annual  rent-charge 
payable  under  the  Extraordinary  Tithe  Redemp- 
tion Act,  1886,  in  lieu  of  the  extraordinary 
charge  previously  levied  under  the  Tithe  Commu- 
tation Acts,  is  not  liable  to  land  tax.  Carr  v. 
Fowle,  62  L.  J.,  Q.  B.  177  ;  [1893]  1  Q.  B.  251  ; 
5  R.  163  ;  68  L.  T.  123  ;  41  W.  R.  365  ;  67  J.  P. 
136. 

On  Exchange  of  Lands.] — Upon  an  exchange 
of  lands  under  6  &  7  Will.  4,  c.  115  (which  con- 
tains a  clause  assimilating  the  tenure  and  quality 
of  lands  exchanged  and  allotted  to  that  of  the 
lands  in  respect  of  which  the  allotment  or  ex- 
change is  made),  the  statute  does  not  transfer 
a  liability  to  land-tax  from  one  property  ex- 
changed to  the  other.  Cuoch  y.Waldcn,  46  L.  J., 
Ch.  639. 

In  What  County— New  River  Company.] — 

By  a  charter  of  King  James  1.  the  goveinor  and 
company  of  the  new  river  were  incorporated, 
and  the  new  river,  cut,  and  stream  granted  to 
them  in  fee.  The  shares  of  the  proprietors 
have  been  held  to  be  real  estate.  By  38  Geo. 
3,  c.  5,  s.  57,  all  persons  having  shares  in  the 
new  river,  are  to  be  assessed  by  the  commis- 
sioners for  the  city  of  London,  and  the  tax  is  to 
be  paid  by  the  treasurer  to  such  person  as  the 
commissioners  should  appoint.  From  time  to 
time  various  shareholdci*8  redeemed  the  land  tax 
on  their  shares.  The  new  river  commences  in 
Hertfordshire,  and  runs  for  three  miles  through 
a  parish  in  that  county.  The  river,  as  it  existed 
in  1798,  has  never  been  redeemed  from  land  tax 
except  as  aforesaid.  The  company  has  since  that 
time  purchased  land  in  Hertfordshire,  the  land  tax 
on  the  whole  of  which,  with  the  exception  of  two 
roods  and  ten  perches,  has  been  redeemed  : — 
Held,  first,  that  no  other  land  tax  is  payable 
upon  the  property  of  the  New  River  Company 
as  it  existed  in  1798,  than  that  imposed  by  s.  67, 
and  consequently  that  the  river  is  not  taxable 
in  Hertfordshire.  Kew  Hirer  Co.  v.  Hertford 
Zand  Tax  Omimissiimers,  2  H.  &  N.  129  ;  26 
L.  J.,  Ex.  281;  6W.  R.  611. 

Held,  secondly,  that,  as  to  the  property  since 
purchased,  the  land  tax  of  which  had  not  been 
redeemed,  such  property  continues  to  be  taxable 
in  Hertfordshire.    2  b. 

2.  Redemption. 

Constmction  of  Statutes.] — As  to  construction 
of  the  Land  Tax  Redemption  and  Sale  Act,  ecc 
Williams  v.  Stvward,  3  Mcr.  472. 

The  Confirming  Statutes,  54  Geo.  3,  c.  173, 
and  57  Geo.  3,  c.  100,  have  removed  any  objection 
to  a  sale  and  conveyance  under  the  Land  Ta.x 
Reilemption  Acts,  arising  from  the  property  so 
sold  not  having  been  originally  saleable,  or  not 
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bftTiog  been  property  sold,  within  the  meaning 
and  according  to  the  directions  of  the  Acts. 
Beadon  v.  King,  9  Hare,  499 ;  22  L.  J.,  Ch. 
111. 

The  restriction  expressed  or  implied  in  the 
words  of  s.  25  of  the  confirming  stat.  67  Geo.  3, 
c.  100,  "the  titles  derived  under  snch  sales," 
construed  to  mean  that  the  acts  were  not  to 
operate  upon  titles  anterior  to  the  sales  nnder 
those  acts,  and  not  to  limit  the  confirmation  to 
the  titles  of  snch  purchasers  only.    Ih, 

Under  the  statutes  for  the  redemption  of  the 
land  tax,  the  lords  commissioners  are  placed  in 
the  position  of  vendors,  and,  therefore,  if  the 
trustees  of  a  charity  should  purchase  the  pro- 
perty of  the  charity  under  those  acts,  they  would 
not  be  purchasing  from  themselves  but  from  the 
lorrls  commissioners.    Ih. 

The  Confirming  Statutes,  54  Geo.  8,  c.  173. 
and  57  Geo.  3,  c.  100,  remove  any  objection 
which  might  have  been  raised  on  the  ground  of 
the  party  selling  under  the  acts,  being  both 
vendor  and  purchaser.    Ih. 

An  objection  to  the  validity  of  a  sale  nnder 
the  I^nd  Tax  Redemption  Acts,  upon  the  ground 
that  the  lands  were  not  properly  saleable,  and 
apart  from  any  question  of  fraud,  were  not 
{jroperly  sold  under  the  acts,  is  a  legal  objec- 
tion ;  and  there  being  no  impediment  to  the 
tiial  of  that  question  at  law,  a  bill  in  equity  on 
such  a  ground  cannot  be  supported.    lb. 

If  it  were  shown  that  a  purchase  under  the 
l^and  Tax  Redemption  Acts  had  been  effected 
by  fraud,  the  court  would  rectify  it  notwith- 
standing the  confirmation  statutes,  for  a  pur- 
chase so  effected  would  not  acquire  validity  from 
those  statutes.    Ih, 

Sffeet  of  —  Manor.]  —  When  a  manor  has 
once  been  charged  with  land  tax,  and  the  tax 
once  redeemed,  no  subsequent  inclosure  of  the 
waste  lands  will  render  the  manor  liable  to  re- 
assessment.   Hodgson  v.  Pearson^  31  L.  T.  679. 

Bridge — Abuttals.] — The  redemption  of 

land  tax  on  the  land  on  which  the  abuttals  of  a 
bridge  are  built  does  not  relieve  the  bridge  com- 
pany from  being  assessed  for  the  tolls.  Charhig 
Cross  liHdge  Co.  v.  MitcJiell,  4  El.  &  Bl.  549  ; 
24  L.  J.,  Q.  B.  249  ;  1  Jur.  (N.S.)  608  ;  3  W.  R. 
378— Ex.  Ch. 

Sale  by  Ecolesiastleal  Corporation  for  — 
Minerals.]— The  39  Geo.  3,  c.  21,  s,  12,  in  effect 
piovides  that  upon  sales  of  lands  by  eccle- 
siastical corporations  for  redemption  of  land  tax, 
the  minerals  shall  not  pass  by  the  conveyance 
of  the  lands,  but  shall  be  always  absolutely  ex- 
cepted or  reserved  to  such  ecclesiastical  corpora- 
tit  ns.  A  conveyance  of  prebendal  land,  executed 
under  this  statute  in  1799,  contained  a  general 
exception  of  minerals,  but  purported  to  except 
out  of  such  exception  the  clay  under  twenty 
perches  of  the  land : — Held,  that  the  exception 
out  of  the  exception  was  not  rendered  effectual 
by  67  Geo.  8,  c.  100,  s.  26,  for  that  act  was  in- 
tended to  remedy  defects  in  the  mode  of  con- 
veyance, and  not  in  the  subject-matter  conveyed, 
and  that  the  property  in  the  clay  under  the 
twenty  perches  did  not  pass  by  the  deed  of  1799. 
Whidbor7w  v.  Bcclejricuttical  CommUfionerSy  47 
L.  J.,  Ch.  129  ;  7  Ch.  D.  375  ;  37  L.  T.  346. 

The  39  Geo.  3,  c.  21  only  applies  to  sales  sub- 
sequent to  the  act.  Wilson  v,  Grei/j  36  L.  J.,  Ch. 
62  ;  L.  R.  3  Eq.  117. 


'  A  contract  for  the  sale  of  lands,  with 
their  appurtenances,  belonging  to  a  rector, 
was  entered  into  under  38  Geo.  3,  c  60,  and 
39  Geo.  3,  c.  6,  which  enabled  ecclesiastical 
corporations  to  sell  lands  for  the  redemption 
of  land  tax.  Before  the  payment  of  the 
purchase  money  into  the  B^:ik  of  England, 
as  directed  by  the  acts,  and  the  execution 
of  the  conveyance,  the  39  Geo.  3,  c  21  was 
passed,  which  enacted  that  all  minerals  nnder 
lands  belonging  to  any  ecclesiastical  corporation 
which  should  be  sold,  should  be  absolutely 
excepted  and  reserved  ;  and  that  the  provisions 
of  that  act  should,  in  the  execution  of  the  former 
acts,  be  applied  as  if  they  had  been  specially 
enacted  in  those  acts : — ^Hdd,  that  the  minerals 
passed  to  the  purchaser.    lb. 

Lease  by  Bishop — ^Besenratioii  in.] — ^In  a  lease 
of  lands  belonging  to  a  bishop  in  right  of  his  see, 
granted  after  42  Geo.  3,  c.  116,  the  land  tax 
having  been  redeemed  by  such  bishop  with 
money  raised  pursuant  to  the  act,  such  redeemed 
land  tax  must,  in  addition  to  the  ancient  and 
accustomed  rent,  be  expressly  reserved  and  made 
payable  during  the  term  granted  by  the  lease  ; 
and,  therefore,  a  lease  of  such  lands  granted  by  a 
bishop,  in  which  the  redeemed  land  tax  was  not 
so  reserved  and  made  payable,  is  voidable  by  the 
successor.  Doe  d.  Roehetter  (^Bishop)  v.  Bridges, 
1  B.  &  Ad.  847 ;  9  L.  J.  (O.S.)  K.  B.  118. 

By  Inonmbent — Interest  on  Purchase-money.] 
— The  representatives  of  a  deceased  incumbent 
of  a  rectory  who  has,  out  of  his  own  estate, 
redeemed  the  land  tax  prior  to  1799,  are  entitled 
to  recover  from  the  succeeding  incumbent  the 
interest  of  the  purchase-money,  at  the  rate  of  32. 
per  cent,  on  such  purchase-money.  Kildtrbee  v. 
Ambrose,  10  Ex.  454  ;  3  C.  L.  B.  181  ;  24  L.  J., 
Ex.  49. 

Contract  for  Pnrehsso  of  Land — Com- 
pletion.]— A  person  who  had  entered  into  an 
agreement  for  the  purchase  of  land,  which  was 
formerly  part  of  the  glebe  of  a  rectory,  and  had 
been  before  sold  for  the  redemption  of  the  land 
tax,  is  not  bound  to  complete  his  purchase,  where 
it  appears  that,  upon  the  prior  sale  for  the  re- 
demption of  the  mid  tax,  the  rector  was  himself 
the  actual  purchaser  in  the  name  of  his  curate. 
Grower  v.  Htigell,  3  Russ.  428  ;  27  R.  R.  103. 

Presumptions  as  to.] — A  man  who  redeems 
his  land  tax  must  be  presumed  to  do  so  to 
exonerate  his  estate  from  a  periodical  and 
troublesome  outgoing,  and  not  to  transmit  as 
money  to  his  personal  representatives.  Weld  v. 
Tew,  Beat.  275. 

The  court  will  not  declare  the  land  tax  on  an 
estate  to  have  been  redeemed  merely  for  the 
benefit  of  a  trustee  for  sale,  and  to  supply  an 
alleged  defect  of  title,  although  such  redemption 
has  in  fact  taken  place.  Sparkes,  Ex  parte, 
M*Clel.  518. 

Consolidation  of  Charge.] — A  person  having 
a  partial  interest,  redeemed  the  land  tax  on  three 
several  tenements,  by  one  conti-act  and  at  one 
price: — Held,  that  the  three  charges  were  not 
consolidated  so  as  to  give  him  one  aggregate 
charge  on  all  tenements,  but  he  acquired  tbrce 
separate  charges  on  the  three  several  tenements. 
Cox  V.  CovnUon,  31  Beav.  378;  8  Jur.  (N.S.) 
1142  ;  7  L.  T.  78  ;  10  W.  R.  829. 
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By  Ownor  of  Leaseliold  Interest — ^Kerger.] — 
The  owner  of  a  leasehold  interest  redeemed  the 
land  tax  under  38  Geo.  S,  c.  60,  by  the  transfer 
of  stock  to  the  commissioners  ;  he  exercised  no 
option  as  to  keeping  the  charge  on  foot : — Held, 
that  there  was  no  merger  of  the  charge,  but  that 
he  was  owner  of  a  specific  charge  on  the  premises. 
JK'eame  v.  Moorsom^  36  L.  J.,  Ch.  274  ;  L.  R.  3  £q. 
91  ;  12  Jur.  (N.a)  913  ;  15  W.  R.  51. 

Held,  also,  that  the  land  tax  did  not  reyive  on 
the  expiration  of  the  lease.    lb. 

By  Tenant  for  Life.  J — A.,  being  under  a 
settlement  tenant  for  hfe  in  remainder,  after 
prior  estates  for  life  in  tail  with  remainder  to  his 
own  first  and  other  sons  in  tail,  with  an  ultimate 
remainder  in  fee,  which  afterwards  became 
vested  in  the  first  tenant  for  life,  redeemed  the 
land  tax  upon  the  settled  estate  during  the  life 
of  the  first  tenant  for  life,  and  took  an  assign- 
ment to  himself  under  the  Itand  Tax  Act.  The 
prior  tenant  for  life  afterwards  died  without 
issue,  having  devised  to  A.  the  ultimate  fee  ;  and 
A.  being  in  a  dying  state  and  having  no  issue, 
made  his  will  and  devised  the  fee  of  the 
settled  estate,  without  declaring  any  intention 
with  respect  to  the  land  tax  redeemed.  The 
land  at  nis  death  continues  to  be  part  of  his 
personal  estate.  2'revor  v.  Tretor^  2  Myl.  &  K. 
675. 

Land  tax  redeemed  by  a  cestui  que  use  for  life 
and  in  possession  at  the  time  of  the  purchase  is 
personal  property.  Monday  v.  Hurley,  5  L.  J., 
(O.S,)  K.  B.  212. 

A.,  tenant  for  life,  with  remainder  to  his 
children,  redeems  the  land  tax  on  the  estate 
with  his  own  money,  introducing  into  the  con- 
tract for  the  redemption  his  own  name  and  that 
of  another  person  as  trustees.  A.  afterwards 
became  bankrupt  ;  on  bill  by  his  assignees 
against  a  purchaser  of  his  life  estate,  and  of 
the  land  tax  so  redeemed,  a  specific  perform- 
ance decreed,  as  being  within  the  stat.  1  Jac. 
1,  c.  15,  s.  5.    Emly  v.  Quy,  3  Mer.  702. 

On  petition  by  a  tenant  for  life,  the  court 
orderea  that  a  sum  of  money,  which  the  deputy 
remembrancer  had  received  for  lands  taken  for  the 
public  service,  might  be  applied  in  part  of  a  sum 
previously  paid  by  the  petitioner  to  redeem  the 
land  tax,  he  not  having  taken  advantage  of  the 
clause  in  the  Redemption  Act,  which  enabled 
him  to  sell  part  of  the  lands,  although  the  next 
in  the  remainder  was  a  minor.  Sliephardy  In  re, 
Wightw.  131. 


Orowing  Timber.] — When  a  tenant  for 


life,  without  impeachment  for  waste,  makes  an 
absolute  sale  and  conveyance  of  land  under 
42  Geo.  3,  c.  116,  s.  51,  for  the  purpose  of  re- 
deeming the  land  tax  on  other  property,  the 
growing  timber,  though  not  mentioned  in  the 
conveyance,  passes  with  the  land  ;  and  the  price 
of  it,  as  well  as  that  of  the  land,  must  be  paid 
into  the  Bank  of  England,  although  the  price 
of  the  land  without  the  timber  makes  up  the 
sum  for  which  the  land  tax  is  to  be  redeemed. 
Doe  d.  BlewiU  v.  Phillips,  4  P.  &  D.  562 ;  1 
Q.-B.  84;  10  L.  J.,  Q.  B.  68. 

Tenant  for  Life— Rent-ohargo— Sale — Merger.  ] 
An  equitable  tenant  in  fee  contracted  to  pur- 
chase a  rent-charge  in  lieu  of  land  tax  redeemed, 
which  was  charged  upon  the  estates  of  which 
he  was  so  tenant  for  life  in  fee,  and  the  rent- 
charge  was  conveyed  to  trustees  of  the  estates. 


Subsequently,  he  contracted  to  sell  the  estates 
free  from  any  incumbrances  : — Held,  first,  that 
land  tax  was  entirely  extinguished.  Btdkeleu  v. 
Hope,  1  Kay  &  J.  482  ;  24  L.  J.,  Ch.  356  ;  1  Jur. 
(N.8.)  864  ;  3  W.  R.  360. 

Held,  secondly,  that  the  rent-charge  in  lieu 
thereof  was  merged  in  the  inheritance,  and,  con- 
sequently, that  the  purchaser  was  entitled  to 
hold  the  estates  free  from  such  charge.    lb. 

Right  to  Pay  off.]— Under  42  Geo.  3,  c. 


116,  a  remainderman  in  possession  can  compel 
the  representatives  of  the  tenant  of  a  previous 
particular  estate,  who  has  redeemed  the  land 
tax,  to  receive  the  consideration  money  for  such 
redemption,  with  all  arrears  of  interest,  so  as  to 
free  the  land  from  the  charge  and  payment  of 
the  interest  to  which  it  was  subject,  for  the 
benefit  of  such  tenant.  Cousifur  v.  Han'is,  12 
Q.  B.  726  ;  17  L.  J.,  Q.  B.  273  ;  12  Jur.  835. 

By  Crown— Contract  to  Orant  Lease.]  —  A. 
agreed  with  B.  to  grant  him  the  lease  of  a 
house  (to  be  built),  when  it  was  complete,  finished, 
and  fit  for  habitation.  B.  being  constantly  on 
the  premises  during  the  building,  took  possession, 
and  then  made  various  objections  on  the  ground 
that  the  house  was  not  complete,  finished,  and 
fit  for  habitation.  A.  claimed  3/.  per  annum 
additional  rent,  on  the  ground  that  the  crown, 
since  the  contract,  had  redeemed  the  land  tax 
which  A.  was  liable  to  pay  : — Held,  that  s.  120 
of  42  Geo.  3,  c.  116,  did  not  apply.  Faulkner  v. 
Llewellin,  9  L.  T.  251  ;  11  W.  R.  1055.  Affirmed 
9  L.  T.  657  ;  12  W.  R.  193. 

Bequest  to  Harried  Woman — Mortgage  by 
Husband.] — Land  tax  having  been  redeemed, 
was  bequeathed  to  a  marri^  woman.  After- 
wards the  husband,  having  registered  his  mar- 
riage in  the  land  tax  office  in  the  manner  re- 
quired by  38  Geo.  3,  c.  60,  s.  78,  mortgaged  the 
land  tax  in  the  form  of  assignment  which  is 
prescribed  by  the  act,  he  convenanting  to  pay 
the  mortgage  debt,  and  reserving  the  equity  of 
redemption  to  himself  alone.  The  wife  survived  : 
— Held,  that  the  husband  acquired  an  absolute 
power  of  disposition  over  it.  Pigott  v.  Pigott^ 
37  L.  J.,  Ch.  116 ;  L.  R.  4  Eq.  549  ;  16  L.  T. 
766. 

Natural  Produce  of  Lands.] — The  New  River 
Company  is  not  liable  to  be  assessed  to  the  land 
tax  in  respect  of  the  springs  rising  in  land  on 
which  land  tax  has  been  redeemed,  inasmuch 
as  the  redemption  of  the  land  tax  on  the  land 
on  which  the  wells  stand,  relieves  the  land  and 
all  its  natural  productions  from  any  further  tax, 
though  possibly  at  the  time  of  such  redemption 
it  might  not  have  been  known  that  such  springs 
existed.  New  River  Co,  v.  Hertford  Land  Tax 
Comminswners,  2  H.  &  K.  129  ;  26  L.  J.,  Ex.  281  ; 
5  W.  R.  611. 

• 

Sale  by  Hospital — Expenses  of  Sale.] — A  cor- 
poration intitled  "the  Waitiein  and  Poore  of 
the  Hospitall  of  the  Holy  Trinitie  in  C,  of  the 
foundation  of  J.  W.,  archbishop  of  C."  by  deed, 
sealed  with  their  common  seal,  in  which  they 
described  themselves  as  "  The  Warden  and  poor 
of  the  hospital  of  the  Holy  Trinity  in  C," 
omitting  the  name  of  their  founder,  sold  part  of 
their  estate  for  50/.,  paid  in  discharge  of  the 
costs  of  the  sales  made  by  them  for  the  redemp- 
tion of  their  land  tax  : — Held,  that  the  applica- 
tion of  the  50/.  to  defray  the  expenses  of  the 
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«ale  of  the  corporation's  other  estates  was  a 
valid  payment  within  39  Geo.  3,  c.  6,  s.  36. 
Croydon  Hospital  v.  Farley,  2  Marsh.  174 ;  6 
Taunt.  467. 

Infant  Tenant  in  Tail.] — Guardians  of  an 
infant  tenant  in  tail  redeemed  the  land  tax  on 
the  entailed  estate.  The  tenant  in  tail  died, 
having  bequeathed  the  land  tax  to  the  next 
tenant  in  taiL  The  latter  tenant  in  tail  suffered 
a  recovery,  and  settled  the  estate,  but  always 
dealt  with  the  redeemed  land  tax  as  a  subsisting 
charge.  The  settlement  contained  in  its  opera- 
tive part  the  usual  general  words  "  aU  the  estate, 
&c."  :— Held,  that  the  land  tax  was  not  merged 
by  its  redemption,  by  the  recovery,  by  the  opera- 
tion of  the  settlement,  or  otherwise,  but  passed 
by  a  bequest  of  it  in  the  settlor's  wilL  Blunddl 
V.  StaiUeti,  3  De  G.  &  Sm.  433  ;  18  L.  J.,  Ch.  300  ; 
13Jur.  998. 

In  the  application  of  the  personal  estate  of  an 
infant  tenant  in  tail  to  redeem  the  land  tax,  by 
persons  not  having  authority  within  the  act,  the 
court  will  determine  by  analogy  to  the  option  to 
be  reserved  by  guardians,  &c.,  under  the  act  for 
the  personal  representative  of  the  infant  to 
charge  the  estate  in  possession  of  the  remainder- 
man. Ware  v.  Polliill,  11  Ves.  257 ;  8  B.  R. 
144. 

The  guardian  of  an  Infant  tenant  in  tail 
redeemed  the  land  tax  on  the  estate,  but  made  no 
declaration,  in  pursuance  of  the  38  Geo.  3,  c.  60, 
so  as  to  make  the  land  tax  a  charge  on  the 
inheritance.  In  a  suit  by  the  guardian  who  was 
also  administrator  of  the  infant  tenant  in  tail,  it 
was  declared  that  the  land  tax  was  an  annuity 
or  rent  charge  in  favour  of  the  infant's  personal 
estate,  and  the  court  directed  proper  deeds  to  be 
executed  by  the  then  tenant  for  life  and  tenant 
in  tail,  charging  the  estate  with  the  amount  of 
land  tax  as  an  annuity.  This  was  done  by  deeds 
not  affecting  the  estate  in  remainder  after  the 
estate  taiL  On  the  death  of  the  survivor  of  the 
tenant  for  life  and  tenant  in  tail,  the  personal 
representative  of  the  infant  claimed  the  benefit 
of  the  decree  against  the  inheritance: — ^Held, 
that  the  declaration  effectually  charged  the 
inheritance,  and  (the  legal  charges  executed  by 
the  tenant  for  life  and  tenant  in  tail  having 
failed)  the  tenant  in  remainder  after  the 
<letermination  of  these  estates  was  directed 
legally  to  charge  the  estate  with  the  annuity. 
Ware  v.  PolhUl,  5  De  G.  &  Sm.  455. 

Persons  acting  as  guardians  of  an  infant  tenant 
in  tail  redeemed  the  land  tax  out  of  his  personal 
property  ;  and  in  a  suit  against  the  tenant  in 
tail  in  remainder,  the  court  charged  the  real 
estates  with  an  annuity  equal  in  amount  to  the 
land  tax  for  the  benefit  of  the  infant's  personal 
e^^tate,  and  directed  the  tenant  in  tail  to  give  a 
legal  security  on  the  estates.  No  recovery  was 
ever  suffered,  and  a  subsequent  tenant  in  tail 
Rold  the  estate  free  of  Land  tax  to  a  purchaser  for 
value.  No  express  notice  of  the  annuity  was 
given  to  the  purchaser,  but  the  abstract  of  title 
disclosed  the  fact  that  the  land  tax  was  redeemed 
by  the  guardians  of  an  infant  tenant  in  tnil,  and 
that  he  died  before  attaining  twenty -one :— Held, 
that  this  was  sufficient  constructive  notice  of  the 
annuity  ;  and  the  annuity  declared  to  be  a  sub- 
sisting charge  on  the  land.  Held,  also,  that 
nculigence  on  the  part  of  the  annuitant  was  no 
answer  to  his  claim.  Ware  v.  Egmont,  4  De  G. 
M.  &  O.  46t) ;  24  L.  J.,  Ch.  361 ;  1  Jur.  (s.8.)  97  ; 
3  Eq.  K.  1  ;  3  \V.  R.  48. 


Payment  to  Infaat'B  Agent.]— Testamentary 
guardian  of  infant  sold  part  of  the  estates  for 
redemption  of  land  tax.  Vendee  paid  purchase* 
money  to  agent  of  vendor,  who  was  also  agent 
for  vendee,  and  conveyance  was  executed  ;  but 
agent  did  not  pay  money  into  bank  as  required 
by  38  Geo.  3,  c.  60.  Purchaser  entered  and 
continued  in  possession  for  many  years  paying 
land  tax.  Nearly  twenty  years  after,  attaining 
his  age,  heir-at-law  brought  ejectment  against 
purchaser  ;  bill  by  purchaser  to  restrain  which 
and  obtain  confirmation  of  contract,  was  dis- 
missed without  costs.  Hicks  v.  Morant,  3Y.  Sc 
J.  286.  Affirmed,  2  Dow  &  CI.  414 ;  5  BIL  (N.&) 
643. 

Property  of  Lnnatios.] — Notwithstanding  the 
provisions  contained  in  the  Land  Tax  Redemption 
Act  (42  Geo.  3,  c.  116),  it  is  the  duty  of  the  com- 
mittee of  a  lunatic  to  obtain  the  sanction  of  the 
lord  chancellor  before  proceeding  to  a  sale  of  any 
part  of  the  lunatic's  estate,  for  the  purpose  of 
raising  moneys  wherewith  to  redeem  the  land  tax. 
Wade,  In  re,  1  H.  &  Tw.  202. 

Land  tax  on  a  lunatic's  estates  redeemed  by 
order  out  of  the  produce  of  decaying  timber, 
ordered  to  be  cut  for  payment  of  debts,  under 
the  master's  report,  that  it  was  for  his  benefit : 
no  equity  for  a  charge  in  favour  of  the  next  of 
kin.  Phillips,  Ew  parte,  19  Ves.  118  ;  12  R.  R. 
151. 

SurplnB  Stock.] — Surplus  stock,  arising  from 
sales  under  the  acts  for  the  redemption  of  the 
land  tax,  will  be  ordered  to  be  transferred  to 
the  party  who,  if  it  were  laid  out  in  the  purchase 
of  lands,  would  be  entitled  to  have  the  lands 
conveyed  to  him  in  fee.  Fortesque,  In  re,  3 
Russ.  128. 

Surplus  stock  purchased  under  42  Geo.  3,  c.  1 16, 
B.  100,  for  the  redemption  of  the  land  tax,  cannot 
be  applied  to  permanent  improvement  of  the 
lands  in  respect  of  which  the  land  tax  was 
redeemed.  Xetlier  Stowey  Vicarage,  In  re, 
L.  R.  17  Eq.  166 ;  29  L.  T.  604 ;  22  W.  R. 
180. 

Proof  of  Redemption.] — The  proper  evidence 
to  show  that  the  land  tax  has  been  redeemed  is 
the  certificate  of  the  commissioners  or  a  copy  of 
the  register.  Bitchanan  v.  Poppleton,  4  C.  B. 
(N.8.)  20  ;  27  L.  J.,  C.  P.  210  ;  4  Jur.  (N.s.)  414  ; 
6  W.  R.  372. 

If  there  is  a  discrepancy  between  the  contract 
for  and  the  certificate  of  redemption  on  the  one 
hand,  and  the  schedule  to  such  contract  and 
certificate  and  the  duplicate  assessment  on  the 
other,  the  contract  and  certificate  is  to  be 
deemed  the  true  description,  in  the  absence 
of  affirmative  evidence  to  the  contrary,  which 
evidence  it  lies  upon  the  land  tax  commissioners 
to  produce.    Hodgson  v.  Pearson,  31  L.  T.  679. 

3.  Contracts  between  Landlord  and 

Tenant. 

Words  of  Contract— Net  Bent.] — A  net  rent -is 
a  sum  to  be  paid  to  the  landlord  clear  of  all  de- 
ductions ;  and  if  a  party  agrees  to  take  a  lease 
at  a  net  rent  he  cannot  object  that  the  lease 
contains  a  covenant  for  him  to  pay  the  land  tax 
and  sewers  rate.  Bennett  v.  Womack,  3  Car.  & 
P.  96  ;  1  M.  &  Ry.  624  ;  7  B.  &  C.  627  ;  6  L.  J. 
(O.S.)  K.  B.  175 ;  31  B.  R.  270.     ,    _ 
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All  Taxep.] — ^A  tenant  verbally  agreeing 

'^  to  pay  all  taxes,  is  bound  to  pay  the  land  tax, 
although  not  specifically  mentioned.  Amjield  v. 
^Vhite,  R.  &  M.  246  ;  27  R.  R.  745. 

All  OntgoingB.] — Agreement  between  a 

landlord  and  tenant  for  a  lease  of  a  farm  for  a 
term  of  years,  at  a  yearly  rent,  "  free  of  all  out- 
goings "  : — Held,  that  the  word  "  outgoings  "  in- 
claded  the  land  tax  and  tithe  commutation 
rent-charge.  Pariah  v.  Sleeman^  1  De  Q.  P.  & 
J.  326 ;  29  L.  J.,  Ch.  96 ;  6  Jur.  (N.S.)  885  ;  1 
L.  T.  506  ;  8  W.  R.  166. 

Without  Dednotion.]— On  a  grant  of  a 

f ee-&rm  rent,  **  without  any  deduction,  defalca- 
tion, or  abatement  for  or  in  any  respect  whatso- 
ever," the  grantee  is  entitled  to  i-eceive  the  fall 
rent  without  deducting  the  land  tax.  Bradbury 
V.   Jrn>/e^,  2  DougL  624. 

Parliamentary  Tax.] — The  land  tax  is  a 

parliamentary  tax,  within  the  meaning  of  an 
agreement  to  pay  rent  and  all  taxes,  parliamen- 
tary and  parochial.  Mannitig  v.  Lunnj  2  Car.  & 
K.  13. 

A  lessee  covenanted  "  to  pay  all  parliamentary, 
parochial  and  other  taxes,  tithes  and  assessments, 
then  or  thereafter  to  be  issuing  out  of  all  or  any 
of  the  demised  premises,  or  chargeable  upon  the 
landlords  or  tenants  thereof  for  the  time  being 
in  respect  thereof  : — Held,  that  a  rent-charge 
imposed  on  the  premises  in  lieu  of  the  land  tax, 
which  had  been  purchased  by  a  former  tenant  of 
the  premises,  unaer  42  Geo.  3,  c.  116,  was  a  par- 
liamentary tax  or  assessment  within  the  meaning 
of  the  covenant.  CJvrisft  Hospital  v.  Harrild^ 
2  Man.  &  G.  706  ;  3  Scott  (n.b.)  126. 
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Lnprovement   of    Estate.]  —  Under   a 

covenant  in  a  building  lease  by  the  tenant  to 
ay  all  the  taxes,  except  the  land  tax,  the  land- 
ord  is  only  to  pay  the  old  land  tax,  and  not  the 
additional  land  tax  occasioned  by  the  improve- 
ment of  the  estate.  Hyde  v  Hill^  3  Teim  Rep. 
377.    And  see  Rex  v.  Seat,  3  Term  Rep.  602. 

A.  demised  land  to  B.  upon  a  building  lease, 
at  the  yearly  rent  of  60Z.  clear  of  all  rates  and 
assessments,  the  sewers  rate  and  land  tax  ex- 
cepted, with  the  usual  covenant  for  payment  of 
rent.  B.  having  by  building  on  the  land  in- 
•creased  its  rateable  value  to  300/.  per  annum  : — 
Held,  that  he  was  only  entitled  to  deduct  the 
«ewers  rate  and  land  tax  upon  the  original  rent, 
And  not  in  respect  of  the  improved  value.  Smith 
V.  Humble,  15  C.  B.  321  ;  3  C.  L.  R.  225.  See 
also  Watfon  v.  Hovie,  7  B.  &  G.  285  ;  1  M.  &  Ry. 
191  ;  6  L.  J.  (0.8.)  K.  B.  73  ;  31  R.  R.  200. 

Deduction  firom  Sent  —  Time.]  —  A  tenant 
having  paid  land  tax  and  paving  rates  for  six 
•successive  years,  without  claiming  any  deduction 
from  his  landlord  for  these  payments  when  he 
paid  his  rent : — Held,  that  such  deduction  should 
be  made  from  the  rent  of  the  current  year,  and 
that  the  tenant  could  not  claim  it  from  his  land- 
lord at  any  subsequent  period.  Andrew  v.  //«m- 
4^ock,  3  Moore,  278  ;  1  Br.  &  B.  37  ;  21  R.  R.  569. 
S.  P.,  Stubbe  v  Parsons,  3  B.  &  Aid.  516. 

Where  the  tenant  of  pi-emises  under  a  lease, 
which  contained  no  reservation  as  to  the  pay- 
ment of  land  tax,  claimed  a  deduction  for  such 
t;ix,  which  was  refused  by  the  landlord,  who 
afterwards  distrained,  and  was  paid  the  whole 
rent,  and  the  tenant  afterwards  paid  his  full 


rent  for  five  successive  years,  without  claiming 
to  deduct  such  tax : — Held,  that  such  acqui- 
escence was  equivalent  to  a  dereliction  of  his 
claim  in  the  first  instance ;  and  that  he  could 
not  recover  back  any  of  the  sums  so  paid  by  him 
for  land  tax,  on  the  ground  of  their  being  in- 
voluntary payments.  Spragg  v.  Hammond,  4 
Moore,  431 ;  2  Br.  &  B.  59. 

Amount.] — Where  a  landlord  covenants 

to  pay  the  land-tax,  the  lessee  is  not  entitled  to 
deduct  for  more  than  would  be  assessed  on  the 
amount  of  his  rent,  although  he  may  have 
actually  paid  more.  Wliitjield  v.  Brandwood, 
2  Stark.  440  ;  20  R.  R.  712. 

A  landlord  who  covenants  to  pay  the  land 
tax,  and  save  the  tenant  harmless,  will  discharge 
his  covenant  if  he  pays  the  tax  according  to  the 
rent  which  he  receives,  although  the  premises 
may  be  taxed  at  a  higher  rate.  Yea  v.  Leman^ 
1  Wils.  21. 

Bedemptlon — ^Beduotlon  on  Fee-Farm  Bent] 
— A  fee-farm  rent  belonging  to  the  crown 
was  in  pm'suance  of  22  Car.  2,  c.  6,  and  22 
and  23  Car.  2,  c.  24,  vested  in  trustees  for 
sale.  The  owners  of  the  land,  out  of  which 
it  was  payable,  redeemed  the  land  tax  charge- 
able on  it: — Held,  that  they  were  notwith- 
standing entitled  to  deduct  is,  in  the  pound  out 
of  the  rent,  under  38  Geo.  3,  c.  5,  ss.  30,  31, 
which  enact,  that  all  receivers  of  fee-farm  rents 
due  to  any  person  claiming  by  any  grant  or 
purchase  from  or  under  the  crown,  by  virtue  of 
the  22  &  23  Car.  2,  shall  allow  4*.  for  every  pound 
of  the  rents  to  the  party  paying  the  same,  the 
effect  of  38  Geo.  3,  c.  60,  and  42  Geo.  3,  c.  116, 
being  to  perpetuate  those  sections.  Moody  v. 
WelU  (Bmn  and  Chapter),  1  H.  &  N.  40 ;  26 
L.  J.,  Ex.  273. 

Bight  to  Charge  for.]— Where  an  owner 

of  a  house,  in  consideration  of  a  iiremium,  de- 
mised it  at  one-third  of  its  annual  value,  and 
afterwards  redeemed  the  land  tax : — ^Held,  that 
he  was  entitled  to  receive  from  the  tenant  an 
annual  payment  equal  to  two-thirds  of  the  land 
tax  so  redeemed.  JVard  v.  Const,  10  B.  &  C 
634  ;  6  M.  &  Ry.  402  ;  8  L.  J.  (O.S.)  K.  B.  291. 

4.  Assessment  and  Recoveby. 

Apportionment.] — Land  tax  shall  not  be  ap- 
portioned as  between  tenant  for  life  and  re- 
mainderman, the  statute  of  11  Geo.  2,  c.  19,  s.  16, 
having  no  application  to  this  case.  Sutton  v. 
Chaplin,  10  Ves.  66. 

Tithe  Bent-oharge—Basis — ^Bateable  Value.] 
— In  assessing  tithe  rent-charge  to  the  land  tax 
the  commissioners,  under  42  Geo.  3,  c.  116,  s.  180, 
are  bound  to  use  as  a  basis  the  rateable  or  net 
annual  value,  and  not  the  gross  estimated  rental. 
Beg.  V.  Land  Tax  Commissioners,  58  J.  P.  446. 

Assessment  is  Condmive.] — An  assessment 
under  43  Geo.  3,  c.  99,  and  43  Geo.  3,  c.  161,  is 
final  and  conclusive  unless  appealed  against  in 
the  manner  prescribed  by  43  Geo.  3,  c.  99,  s.  24. 
Allen  V.  SJiarpe,  2  Ex.  352  ;  17  L.  J.,  Ex.  209. 

Information  or  Scire  faoias.] — Arrears  of  as- 
sessed taxes  cannot  be  recovered  by  information 
in  the  nature  of  a  popular  action  of  debt,  un«lcr 
43  Geo.  3,  c.  99,  s.  45.  and  5  6:  6  Will.  4,  c.  20, 
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e.  13,  inasmnch  as  the  latter  section  provides  that 
the  amount  "  shall  be  recovered  from  the  person 
and  persons  making  default  of  payment  thereof, 
as  a  debt  upon  record  to  the  king's  majesty." 
The  proceedings  ought  to  be  by  scire  facias,  or 
extent,  or  information  upon  the  record  itself. 
Att.-Gen.  v.  Sewell,  4  M.  &  W.  77  ;  6  D.  P.  C. 
673  ;  6  Car.  &  P.  376  ;  1  H.  &  H.  262 ;  7  L.  J., 
Ex.  215. 

Kew  Siver  Company.] — ^Whether  an  annuity 
or  rent-charge  of  the  profits  of  the  New  River 
Company  is  to  bear  the  full  assessment  to  the 
land  tax,  or  to  have  the  benefit  according  to  the 
proportion  of  a  reduction  in  consequence  of  an 
assessment  upon  the  profits  of  company  at  an 
under  value,  quaere.  The  bill  by  the  annuitant 
was  dismisised,  the  court  refusing  to  raise  an 
equity  as  to  the  profit  arising  from  disobedience 
to  the  act.  Adair  v.  Kew  River  Co.,  11  Ves. 
429. 

Transfer  to  other  Distrieti.] — ^Two  properties 
in  one  parish  had  been  assessed  to  the  land  tax, 
from  the  time  of  the  earliest  schedule  in  exis- 
tence, as  part  of  the  district  or  place,  in  which 
was  comprised  the  next  adjoining  parish,  these 
two  properties,  and  a  third  property  which  had 
been  reputed  to  be  extra-parochial.  The  only 
lands  in  this  district  liable  to  land  tax  since  1806 
had  been  those  belonging  to  these  three  proper- 
ties. In  1873  the  two  first-mentioned  properties 
were  transferred  to  and  assessed  in  the  parish  in 
which  they  were  situated,  under  4  &  5  Will.  4, 
c.  60,  s.  1  ;  and  upon  appeal  by  the  owner  of  the 
third  property  the  land  tax  commissioners 
affirmecl  the  transfer  : — Held,  that  the  usage 
established  under  such  circumstances  ought  to  be 
sustained,  and  that  the  transfer  and  new  assess- 
ment must  be  set  aside  under  38  Geo.  3,  c.  5, 
ss.  36,  53.  lieg.  v.  Zand  Tax  Commisnoners^  36 
L.  T.  374. 

On  Redemption  by  Invalid  Sale.] — See  Warner 
V.  Potchctt^  infra. 

Action  for  Wrongftil  Diitresi.] — ^The  judg- 
ment of  the  commissioners  of  land  tax  on  appeal 
is  conclusive  in  an  action  brought  against  the 
officer  for  levying  under  a  warrant  of  distress. 
Patchett  V.  Bancroft,  7  Term  Rep.  367  ;  4  R.  R. 
465. 

An  action  of  trespass  lies  for  a  distress  made 
under  a  bad  assessment,  notwithstanding  the 
power  of  appeal  to  the  commissioners  given  by 
38  Geo.  3,  c.  5,  to  parties  aggrieved  by  being 
overrated.  Charleton  v.  Alwaij^  11  A.  &  £.  993  ; 
8  P.  &  D.  818  ;  9  L.  J.,  Q.  B.  237. 

Upon  the  plaintiflE  refusing  to  pay  a  rate,  the 
collector,  acting  under  a  warrant  of  distress, 
signal  by  the  defendant  and  another  commis- 
sioner, seized  a  piece  of  furniture  of  the  plain- 
tiffs on  the  premises.  The  plaintiff  brought  an 
an  action  for  an  illegal  distress : — Held,  that  the 
distress  warrant,  and  the  proceedings  thereunder, 
being  perfectly  regular,  the  case  came  within 
PatcheU  v.  Bancroft  (7  Term  Rep.  367  ;  4  R.  R. 
465),  and  that  the  plaintiff  could  not  go  behind 
the  warrant,  which  justified  the  perstm?  execut- 
ing it ;  and  that,  the  quota  being  establiahed,  the 
rate  ass^sed  not  being  appealed  against  must  be 
considered  as  the  rate  payable  under  the  judg- 
ment of  the  commissioners,  and  the  plaintiff,  if 
he  objected  to  the  amount,  should  have  appealed 
to  them  under  the  provisions  of  38  Geo.  3,  c.  5, 


by  which  their  decision  was  made  final  and  con- 
clusive.   Simpkin  v.  Robinson,  45  L.  T.  221. 

In  an  action  of  trespass  against  a  land  tax 
collector,  on  a  dispute  as  to  whether  the  plain- 
tiff's lands  were  in  the  parish  for  which  the  de- 
fendant was  collector,  the  question  for  the  jury 
is  whether  the  whole  or  any  part  of  the  lands 
were  in  that  parish,  so  as  to  comply  with  ss.  36 
and  53  of  33  Geo.  3,  c.  5.  Margetit  v.  Ilarley^ 
1  L.  J.,  K.  B.  112. 

Notioe  of  Action.] — In    an    action  of 


trespass  against  a  land  tax  commissioner  for 
authorising  a  seizure  of  the  plaintiff's  goods  for  a 
land  tax  that  had  previously  been  redeemed  but 
without  the  defendant's  knowledge,  the  defen- 
dant is  entitled  to  notice  of  action  under  5  &  6 
WilL  4,  c.  20,  8.  19.  Thonuu  v.  WUlUims,  1  D. 
&  L.  624  ;  13  L.  J.,  Ex.  87. 

Distress — Presenee  of  a   Ck»nstable.]  —  The 

Eresence  of  a  constable  is  necessary  at  the 
reaking  open  of  the  outer  door  of  a  house  pre- 
viously to  a  seizure  of  goods  for  land  tax,  under 
38  Geo.  3,  c.  5,  s.  17,  and  the  necessity  of  such 
presence  is  not  confined  to  the  breaking  open  of 
a  box  or  chest  within  the  house.  Foss  v. Rtrint, 
4  M.  &  W.  419  ;  7  D.  P.  C.  53  ;  8  Car.  &  P.  699  ; 
8  L.  J.,  £!x.  38. 

A  collector  of  taxes  has  no  right  to  take  a  con- 
stable or  other  person  with  him  into  the  house 
of  a  party  of  whom  he  is  about  to  demand  the 
payment  of  arrears  of  taxes,  and  to  levy  a  dis- 
tress for  such  arrears  if  necessary,  unless*  he  has 
reasonable  ground  for  apprehending  that  an 
assault  will  be  committed  on  him,  or  that  the 
distress  will  be  resisted.  Rew  v.  Clark,  4  N*.  & 
M.  671  ;  3  A.  &  E.  287  ;  1  H.  &  W.  252  ;  4  L.  J., 
M.  C.  92. 

Where,  however,  a  collector,  unwarrantably^ 
but  without  any  objection  being  made,  intro- 
duced B.,  a  constable,  into  the  house  of  D.,  a 
person  from  whom  he  demanded  taxes,  and  after- 
wards, reasonable  ground  to  apprehend  violence 
arising,  the  collector  introduced  C,  another  con- 
stable, upon  whom  D.  committed  an  assault,  it  is 
no  answer  to  an  indictment  against  D.  for  the 
assault  on  C.  in  the  execution  of  his  duty,  that 
the  collector  had  wrongfully  introduced  B.    Ih. 

A  collector  demanded  taxes  due  from  D.,  the 
owner  of  a  house,  and  intimated,  in  case  of  non- 
payment, he  should  distrain  ;  upon  which  D. 
threatened  A.  with  personal  violence,  but  ulti- 
mately promised  to  send  the  amount  on  a  certain 
day.  This  promise  not  being  performed,  A.  went 
again  to  D.'s  house,  and  demanded  the  taxes  of 
D.  D.  left  the  room  in  which  A.  was,  and  fas- 
tened the  outer  door: — Held,  that  A.  was  justified 
in  unfastening  the  door  and  introducing  con- 
stables,   lb. 

Held,  also,  that,  upon  D.'s  returning  into  the 
room,  after  the  introduction  of  the  constables, 
accompanied  with  a  number  of  men,  and  com- 
manding C,  one  of  the  constables  whom  h& 
knew  to  be  such,  to  leave  the  house,  it  was  the 
duty  of  C.  and  the  other  constables  to  remain. 
lb. 

Warrant] — ^A  collector  of   taxes  may 


distrain  without  having  his  warrant  with  him.. 
2  b. 

Previons  Demand.]— The  demand  required 

by  43  Geo.  3,  c.  99,  s.  33,  previously  to  a  distress 
being  levied  for  assessed  taxes,  need  not  be  made 
in  writing,  nor  personally  on  the  party  from 
whom  they  are  due ;  it  is  sufficient  if  a  aemand 
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has  in  fact  been  made,  and  there  has  been  a 
refusal  on  the  ground  of  inability  to  pay,  or  for 
any  other  cause.  Rest  v.  Ford^  4  N.  &  M.  451 ; 
2  A.  &  E.  588  ;  1  H.  &  W.  46  ;  4  L.  J.,  M.  C.  58. 
It  is  not  essential  ttiat  the  demand  to  which 
the  refusal  applies  should  have  specified  the 
precise  amount  claimed,  if  the  dcotor  imder- 
stood  what  the  amount  was,  and  did  not  object 
to  it.    Ih, 


AsieBsmont  in  Wrong  Paiisli.] — Wliere 


a  party  has  been  returned  in  the  schedule  of 
the  collector  of  land  tax  for  a  particular  parish, 
under  4.S  Geo.  3,  c.  141,  as  in  default  for  a  sum 
assessed  upon  him  for  land  tax  in  that  parish  ; 
and  the  schedule  haTiog  been  duly  certified  to 
the  court  of  exchequer,  a  levari  facias  was  issued, 
under  which  such  sum  was  levied  on  his  goods, 
and  paid  into  the  receipt  of  the  exchequer,  the 
couxt  cannot  afterwards  set  aside  the  writ,  on 
the  ground  that  the  party  has  been  assessed  in 
the  wrong  parish.  Qlatton.  Land  Tax,  In  re, 
4  M.  &  \V.  670  ;  1  H.  &  H.  430  ;  8  L.  J.,  Ex.  113. 


Arrears.] — Commissioners  under  an  act 


of  parliament,  directing  them,  yearly  and  every 
year,  to  rate,  chai^ge,  tax,  and  assess  certain  lands 
for  a  certain  number  of  years,  having  omitted  to 
make  any  rate  or  assessment  for  several  years,  at 
length  made  an  assessment  for  one  year,  and 
added  to  it  the  arreai-s  of  the  past  years,  and 
levied  for  the  assessments  so  made,  including 
such  arrears : — ^Held,  that  no  arrears  couid  be 
clue  for  the  years  respecting  which  no  assessment 
had  been  made,  and  that  the  distress  was  there- 
fore bad.  Newton  v.  Young ^  1  Bos.  k.  P.  (N.R.)  187. 

Ownership  and  Ocoupatlon.] — In  an  as- 


sessment to  the  land  tax,  the  rectorial  anjd 
Yicarial  tithes  were  assessed  together,  as  in  the 
ownership  and  occupation  of  C,  when,  in  point 
of  fact,  he  was  owner  of  the  vicarial,  and  occu- 
pier only  of  the  rectorial  tithes : — Held,  that 
such  assessment  was  bad,  and  a  distress  levied 
under  it  iUcgal.     CharJeton  v.  Alway^  supra. 

Past  Half-year— Excess.] — The  distress 


was  made  for  a  past  half-year ;  there  was  conse- 
quently due  an  assessment  on  the  vicarial  tithes 
for  the  current  half-year : — Held,  that  the  col- 
lector could  not  justify  the  distress,  by  applying 
the  sum  which  was  in  excess  to  this  claim,  no 
demand  on  the  current  half-year  having  been 
made.    Ih. 

5.  COMMISSIONEBS. 

Duty  and  Powers  of.] — The  court  will  grant 
a  summary  application  against  commissioners  of 
land  tax  to  compel  a  due  assessment  of  the  land 
tax.  AU.'GeTL  v.  Land  Tax  Commissioner f^  12 
Price,  647. 

But  the  court  has  no  jurisdiction  to  order 
commissioners  to  cause  the  proportion  charged 
upon  a  division  to  be  equally  assessed.  Uolhum 
Land  Tax  Assessment y  In  re,  5  Ex.  548. 

The  1  &  2  Vict.  c.  58,  s.  2,  which  enabled  the 
court  of  exchequer,  on  application  by  an  owner 
or  occupier  of  lands,  to  call  upon  commissioners 
of  land  tax  to  appear  and  maintain  or  relinquish 
their  assessments  in  cases  where  such  person  has 
been  rated  twice  for  the  same  land,  applies  only 
to  cases  in  which  two  separate  and  distinct 
bodies  of  commissioneiB,  acting  for  different 
districts,  have  both  assessed  the  same  land,  each 
claiming  it  to  be  within  their  district  or  division, 
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and  not  to  a  case  where  the  land  has  been  rate:! 
twice  by  the  same  body  of  commissioners.  In 
the  latter  case  the  remedy  is  by  appeal  under 
38  Geo.  3,  c.  5,  s.  21.  Glatttm  Land  Ta^,  In  re. 
6  M.  &  W.  689  ;  9  L.  J.,  Ex.  211. 

The  commiasioners  acting  under  38  Geo.  3, 
c.  5,  are  bound  to  assess  the  amount  chargeable 
on  the  division  for  which  they  act,  according  to 
the  real  value  of  the  assessable  property  for  the 
year  ;  and  they  are  not  justified  in  retaining  an 
•assessment  which  has  been  in  use  many  years, 
and  after  changes  in  the  value  of  property, 
merely  because  malting  a  new  estimate  would 
be  difficult,  and  require  expenses  for  which  they 
do  not  possess  funcis.  Beg.  v.  Land  Tax  Onit- 
misHion/'rs,  16  Q.  B.  381.  S.  C,  nom.  JPy;«, 
JSx  parte,'20  L.  J.,  Q.  B.  211  ;  15  Jur.  190. 

But  the  court  would  not  grant  a  mandtimus 
calling  on  the  commissioners  to  meet  and  make 
an  equal  assessment  for  the  year,  according  to 
the  best  of  their  judgment-  and  discretion,  on  a 
suggestion  that  they  had  made  their  assessment 
on  an  old  and  disproportionate  estimate,  though 
requested  by  an  inhabitant  of  the  division  j)ay- 
ing  land  tax  to  reduce  the  assessment  on  his 
district  to  an  equal  pound  rate ;  the  commis- 
sioners deposing  in  answer  to  the  rule  nisi  for  a 
mandamus  that  they  had  made  the  assessment 
for  the  year,  and  according  to  the  best  of  their 
judgment.    lb. 

llie  duty  of  the  commissioners  in  causing  the 
districts  within  their  divisions  to  be  assessed  to 
the  land  tax,  is  regulated  not  by  38  Geo.  3,  c.  5, 
s.  8,  but  by  38  Geo.  3,  c.  60,  re-enacted  by  42 
Geo.  3,  c.  116.  Heg.v.  Tower  Land  Tax  Commis- 
shmers,  2  El.  &  Bl.  694  ;  22  L.  J.,  Q.  B.  336  j 
18  Jur.  285  ;  1  W.  R.  479. 

These  latter  statutes  create  a  fixed  quota  to 
be  raised  from  the  land  in  each  district  (parish 
or  place)  within  the  division,  subject  to  re- 
demption, such  fixed  quota  being  that  which  was 
laid  upon  the  land  in  the  district  in  the  assess- 
ment for  1798,  under  38  Geo.  3,  c.  5.    lb. 

Approval  of  Bales  by.] — A  prebendary  agreed 
by  writing,  in  consideration  of  3/.  per  cent,  stock 
(the  amount  necessary  for  redeeming  the  land 
tax),  to  convey  to  a  lessee  then  in  possession  a 
part  of  the  reversion  in  the  prebendal  estate, 
such  part  to  be  set  out  and  valued  by  A.,  an(i 
approved  by  the  king's  commissioners.  The 
lessee  furnished  the  sum  required  for  purchasing 
the  stock,  and  the  prebendary  concluded  the 
necessary  contract  with  the  land  tax  commis- 
sioners, transferred  the  stock  into  the  names  of 
the  commissioners  for  reducing  the  national 
debt,  and  had  the  contracts  duly  registered  ; 
the  land  was  also  set  out  and  valued  ;  but  the 
lessee  refused  to  sign  the  necessary  memorial  for 
the  purpose  of  obtaining  the  approbation  of  the 
king's  commissionci-s  pursuant  to  42  Geo.  3, 
c.  116,  s.  76.  The  prebendary  aftei-wards  dis- 
trained upon  an  under-tenant  of  the  land  for 
the  amount  of  the  redeemed  land  tax  as  addi- 
tional rent : — Held,  tliat  there  had  been  no  valid 
sale  of  land  for  want  of  the  assent  of  the  com- 
missioners, because,  in  order  to  comply  with  the 
provisions  of  s.  69,  the  prebendary  ought  to  have 
sold  not  only  the  fee  simple  of  the  lands  demised, 
but  also  the  rents,  services,  and  other  profits. 
Held,  also,  that  he  had  no  right  by  s.  88  to  dis- 
train until  the  precise  quantity  of  land  and  tha 
portion  of  reserved  rent  to  be  sold  were  ascer- 
tained by  the  commissioners.  Warner  v.  Potchett^ 
3  B.  &  Ad.  921. 
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'J'lic  rector  and  lord  of  a  manor,  by  one  f^rant, 
demised  for  three  liven,  at  one  aggregate  holding, 
and  at  one  undivided  rent,  three  ancient  tene- 
ments, originally  held  of  the  manor  onder  dis- 
tinct grants  and  at  distinct  rents.  The  same 
rector  afterwards  disposed  of  the  reversion  in 
fee,  under  42  Geo.  3,  c.  116  : — Held,  that  though 
the  grant  for  lives  might  be  void  unless  sanc- 
tion(^  by  a  special  custom  in  the  manor,  yet  the 
purchaser  of  the  reversion  had  a  good  title,  the 
sale  being  approved  of  by  the  land-tax  com- 
missioners.  Doc  d.  Strickland  v.  Woodward^ 
1  Ex.  273  ;  17  L.  J.,  Ex.  1. 

Who  may  Aet] — The  marshal  of  the  kings 
bench  may  act  as  a  commissioner  of  the  land 
tax  under  the  qualification  of  bis  office.  Stont  v. 
Ashtitn,  3  Burr.  1287. 

6.  When  Deducted  from  Payments. 

Annnitj' PrMfunption.] — ^Whera  an  annuity 
is  given  to  a  relation  for  life,  and  has  been  paid 
for  any  length  of  time,  without  a  deduction  for 
knd  tax,  it  will  be  presumed  to  have  been  so 
paid  by  mutual  consent,  and  the  payer  is  not 
entitled  to  be  relieved.  SiclioU  v.  Leesoii^  3 
Atk.  673. 

Jointure— Power — Biihop.] — Where  a  man 
had  a  power  to  make  a  jointure  without  any 
deduction  for  any  charges  imposed,  or  to  be 
imposed,  parliamentary  or  otherwise,  it  does  not 
mean  only  such  as  are  fixed  and  certain,  but  the 
land  tax,  though  fluctuating,  is  clearly  within 
that  power.  But  a  bishop,  covenanting  to  pay 
nil  charges,  ordinary  or  extraordinary,  does  not 
subject  himself  to  the  land  tax,  because  he  can- 
not bind  his  successors ;  otherwise  in  the  case 
of  a  common  person,  who  can  bind  his  heiis. 
Blandford  v.  Marlhoruvtj^i^  2  Atk.  642. 


IV.  PKOBATE  DUTY. 

1.  Amount  of^  195. 

2.  Property  Liable^  197. 

3.  Affidavit  of  Value,  205. 

4.  Incidence  and  Payment,  206. 
6.  Return  of  Duty,  201, 


1.  AMOUNT  OP. 

How  Colciilated.] — The  stamp  upon  letters  of 
administi-ation  is  to  be  regulated  by  the  value  of 
the  property  at  the  time  when  they  are  granted, 
and  not  at  the  time  of  the  death  of  the  intestate. 
Doe  d.  Richardt  v.  Eram,  10  Q.  B.  476  ;  16 
L.  J.,  Q.  B.  305  ;  11  Jur.  609. 

Interest  from  Bate  of  Death.] — The  stamp 
duty  upon  letters  of  administration  is  to  be  c«l- 
culated  not  only  on  the  principal  money  which 
constituted  the  property  of  the  intestate  at  the 
time  of  his  death,  but  uIko  upon  accumulations 
of  interest  between  the  death  and  the  grant  of 
the  letters  of  admini&tration.  Att.-Gcn.  v. 
Partingtm,  3  H.  t  C.  193  ;  33  L.  J.,  Ex.  281  ; 
10  Jur.  (N.8.)  825  ;  10  L.  T.  751  ;  18  W.  R.  64— 
Ex.  Ch.  Affirmed,  38  L.  J.,  Ex.  205  ;  L.  R.  4 
H.  L.  100;  21  L.   T.  UTO. 

Xffeet  of  Insufficient  Stamp.] — A.  sued  to 
recover  a  large  unliquidated  sum  due  to  her 
testatrix,  but   the  stamp  on   the  probate  did 


not  cover  the  amoimt  claimed : — Held,  that  A. 
could  not  obtain  a  decree  in  equity  even  for 
accounts  and  inquiries  until  the  probate  had 
Ix'cn  properly  stamped.  Howard  v.  Prince^  10 
Beav.  312. 

Although,  where  no  objection  has  been  taken, 
the  court  will  make  an  order  for  payment  at  the 
hearing,  on  a  proper  administration  being  then 
produced ;  yet,  if  the  objection  be  taken,  the 
court  will  not  grant  even  a  stop  order  to  a  party 
claiming  as  administrator,  except  upon  an 
administration  stamped  according  to  the  full 
value  of  the  claim.  ChriMian  v.  Devercux,  12 
Sim.  264. 

iSemble,  a  party  suing  as  executor  or  admini* 
strator  cannot  sustain  proceedings  to  recover  a 
larger  sum  than  that  upon  which  the  probate 
duty  is  calculated.  Jones  v.  Hotoclls,  2  Hare 
342  ;  12  L.  J.,  Ch.  366. 

If  an  administrator  shows  that  he  sues  for  a 
greater  value  than  is  covered  by  the  ad  valorem 
stamp  of  his  letters  of  administration,  he  shows 
his  administration  to  ^  void,  and  cannot  recover, 
although  he  sues  for  a  doubtful  claim.  Hunt  y. 
Stevens,  3  Taunt.  113.  S.  P.,  Carr  v.  RoherU,  2 
B.  &  Ad.  905  ;  1  L.  J.,  K.  B.  33. 

In  trover  by  an  executor  he  gave  in  evidence 
the  probate,  which  bore  stamp  duty  on  assets 
under  the  value  of  600/.  ;  on  cross-examination 
he  admitted  that  the  assets  were  of  greater  value  : 
— Held,  that  the  probate  was  not  admissible  for 
want  of  a  sufficient  stamp.  Cormack  v.  Bar^ 
ragry,  Ir.  R.  10  C.  L.  147. 

A.  sued  out  a  cpmmission  of  bankruptcy 
against  B.  upon  a  debt  due  to  him  as  executor, 
but  the  probate  of  the  will  had  an  insufficient 
stamp  ;  afterwards,  however,  a  sufficient  stamp 
being  affixed : — Held,  that  it  was  sufficient  to 
support  the  petitioning  creditor's  debt,  in  an 
action  by  the  assignees.  Rogers  v.  James,  2 
Marsh.  425  ;  7  Taunt.  147. 

By  55  Geo.  3,  c.  184,  s.  49,  the  commissioners 
of  stamps  are  authorised  to  stamp  letters  of 
administration  de  bonis  non,  on  security  given, 
and  without  payment  of  the  duty,  as  well  in  cases 
where  the  duty  has  been  paid  on  the  original 
letters  of  administration,  as  where  such  letters 
of  administmtion  have  been  originally  stamped 
on  credit.  Doe  d.  Hanley  v.  Wood,  2  B.  &  Aid. 
724  ;  21  R.  R.  469. 

I  n  an  action  by  an  administrator  upon  promises 
made  to  the  intestate  and  non  assumpsit  pleaded, 
the  defendant  cannot,  upon  the  production  of  the 
letters  of  administration,  object  that  they  are  not 
properly  stamped  ;  for  the  plea  admits  that  plain- 
tiff is  administrator.  Tkynne  v.  Prothcroe,  2  M. 
&  S.  553. 

Where,  to  prove  the  title  of  an  administrator, 
an  exemplification  was  offered,  which  was  an 
exemplification,  not  only  of  the  letters  of  admini- 
stration in  question  but  also  of  certain  other 
letters  of  administration,  on  one  piece  of  parch- 
ment, and  covered  by  one  3Z.  stamp  : — Held,  that 
the  exemplification  was  sufficiently  stamped. 
Doe  d.  Edwards  v.  Gunning,  2  N.  &  P.  260 ;  W., 
W.  &  D.  460  ;  7  A.  &  E.  240  ;  6  L.  J.,  K.  B.  229  ; 
Doe  d.  Bassctt  v.  Mew,  7  A.  &  £.  240. 

An  intestate  died  possessed  of  a  leasehold 
estate  under  the  value  of  100/.,  which,  by  the 
subsequent  erection  of  a  building  upon  it,  was  of 
the  vailue  of  lOOZ.  and  upwards  at  the  date  of  the 
Iciters  of  administration : — Held  (before  the 
passing  of  the  27  &  2S  Vict.  c.  56,  s.  6),  that  a 
stamp  of  II.  was  insufficient.    Ih, 

Lcttei-s   of    administration,    under   which    a 
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plaintifE  makes  title,  must  be  stamped  ad  valorem. 
Harper  t.  Bavenhill,  TamL  145. 

LiegBcies  not  paid  under  a  charge  upon  real 
estatCf  in  aid  of  the  personal,  without  production 
of  the  stamp,  under  the  Legacy  Act,  86  Geo.  3, 
c.  52,  8.  7,  until  it  is  ascertaineci  that  there  is  no 
personal  estate  appUcable.  Ilolnie  v.  ^ardey^  8 
Ves.  1. 

2.  Propebty  Liable. 

Moneys  Soooverable  by  an  Sxeontor.] — All 
moneys  recoverable  by  an  executor  by  virtue  of 
a  probate,  in  whatever  form  recovered,  whether 
through  the  agency  of  a  court  of  equity  or  of  a 
court  of  law,  are  part  of  the  estate  and  effects  of 
the  testator,  and  are  liable  to  probate  duty. 
Att.-Oen.  V.  Brunning,  8  H.  L.  Cas.  243  ;  80 
L.  J.,  Ex.  379  ;  6  Jur.  (K.s.)  1083  ;  8  W.  R.  362. 

Damages  for  oansing  Testator's  Death.] — 

A  Bum  recoverable  by  an  executor  against  a  person 
for  damages  in  negligently  causing  his  te'^tator^s 
death,  is  not  a  subject  of  probate  duty.    lb. 

Bequest  to  Sxeentors  of  Deoeased  Legatee  as 
part  of  Legatee's  Personal  Estate.]— A  gift  by 
will  to  a  person,  and  in  case  he  should  die  in  the 
testator^s  lifetime  to  his  executors,  with  a  direc- 
tion '*  that  the  same  shall  go  and  be  paid  as  part 
of  his  personal  estate  as  if  he  had  survived  the 
testator,'*  is  not  liable  to  probate  and  estate 
iluties  as  upon  a  devolution  &om  such  person  if 
he  predeceased  the  testator.  L(trd  Aavorate  v. 
Bogie  ([1894]  A.  C.  83)  followed.  Perry'* 
£!xtevtars  v.  jReg.  (L.  R.  4  Ex.  27)  distinguished. 
Att.'Gen,  v.  Lityd,  64  L.  J.,  Q.  B.  365  ;  [1895]  1 
Q.  B.  496  ;  15  R.  277. 

English  or  Foreign  Asset —  <*  Estate  and 
Bfbets  of  Deoeased"— Loeal  Sitnation  of  Chose 
in  Aetkm.]— A  testatrix  was  entitled  by  the 
will  of  her  husband  to  one-fourth  share  of  the 
residue  of  his  estate.  That  estate  included  sums 
invested  on  mortgagee  of  real  estate  in  New 
Zealand.  Before  the  residue  had  been  distributed 
or  the  mortgage  securities  paid  ofE  the  testatrix 
died,  bequeathing  her  personal  estate  to  her 
executors  on  trust  for  sale  and  conversion.  The 
executors  in  proving  her  will  included  as  part 
4»f  her  estate  a  fourth  share  of  the  residue  of  her 
husband's  estate,  but  claimed  to  leave  out  of 
account  the  share  of  the  New  Zealand  mort- 
gages : — Held,  that  as  the  only  right  which  the 
testatrix's  executors  had  in  respect  to  the  New 
Zealand  mortgages  was  to  call  upon  the 
husband's  executors  to  get  in  his  outstanding 
personal  estate,  such  right  was  an  asset  of  the 
testatrix's  estate,  whose  locality  was  English, 
and  therefore  her  executors  were  liable  to  pay 
probate  duty  in  respect  of  such  English  asset. 
Sudeley  (JBaron)  v.  AU.-Qen,,  66  L.  J.,  Q.  B.  21  ; 
[1897]  A.  C.  11 ;  75  L.  T.  398  ;  45  W.  R.  305  ; 
61  J.  P.  420— H.  L.  (E.) 


Locality  of  Debt.] — In  order  that  an  asset 
may  be  liable  to  prooate  duty  under  the  Stamp 
Duties  Acts,  it  must  be  such  as  the  grant  of 
probate  confers  the  right  to  administer,  and 
therefore  one  which  exists  within  the  local  area 
of  the  probate  jurisdiction.  Blackwood  v.  B^g, 
(^  App.  Cas.  82)  followed.  Stamps  Coinviie* 
sioner  v.  Hope,  60  L.  J.,  P.  C.  44  ;  [1891]  A,  C. 
476  ;  65  L.  T.  268— P.  C. 


Simple  Contract  and  Specialty  Debts.]-— 


Foreign  Land  npon  Tmst  for  Sale — Be- 

qnest  of  Share  of  Proceeds.] — A  legacy  of  a  share 
i)f  the  proceeds  of  sale  of  real  estate  in  Jamaica, 
iiayable  to  the  representative  of  the  legatee,  who 
Las  died  before  the  sale,  is  an  English  asset,  and 
the  representative  is  therefore  liable  to  p&y 
probate  duty  thereon.  Sudeley  (Baron)  v.  Alt- 
<;en.  (66  L.  J.,  Q.  B.  21  ;  [1897]  A.  C.  11) 
followed.  Smvth,  In  re,  Leach  v.  Leach,  67 
L.  J..  Ch.  10  ;  [1898]  1  Ch.  89  ;  77  L.  T.  514  ; 
46  W.  R.  104. 


Though  a  debt  has  no  absolute  local  existence, 
yet  it  is  a  well-settled  rule  that  it  possesses  an 
attribute  of  locality — a  simple  contract  debt 
being  within  the  area  of  the  local  jurisdiction 
within  which  the  debtor  for  the  time  being 
i-esides,  the  locality  of  a  specialty  debt  being 
where  the  specialty  is  found  at  the  time  of  the 
creditor's  death.    2  b, 

Freeholds — ^Conyersion.  J  — Freehold  property 
which  is  by  the  doctrine  of  equitable  conver- 
sion to  be  considered  as  personalty,  is  charge- 
able with  probate  duty.  Gunn,  In  goods  qf^  58 
L.  J.,  P.  107  ;  9  P.  D.  242  ;  33  W.  R.  169 ;  49 
J  P.  72. 

•Probate  duty  is  payable  in  respect  of  the 
purchase-money  of  real  estate  on  a  contract  for 
its  purchase  mmle  before,  but  completed  after, 
the  death  of  the  testator.  Att.-  Gtn^  v.  Birunning^ 
supra. 

Vhere  an  owner  of  a  freehold  property  leased 
it  with  an  option  to  the  le  sees  of  purchasing  it 
within  six  months  after  his  death,  which  he 
extended  to  three  years  by  his  will,  and  the 
lessees  exercised  the  option  more  than  six 
months,  but  within  tfii-ee  years,  after  the 
testator's  death,  probate  duty  is  not  payable 
on  the  purchase-money.  Goodall,  In  re,  Goitdall 
V.  Goodall,  65  L.  J.,  Ch.  63  ;  13  R.  870 ;  73  L.  T. 
379  ;  44  W.  B.  70. 

J.  S.  conveyed  fee  simple  estates  upon  trust  by 
sale,  etc.,  to  pay  certain  debts,  and  the  residue 
to  himself,  nis  executors,  administrators,  and 
assigns,  without  any  equity  thereon  in  favour  of 
his  heirs  or  real  representatives,  notwithstanding 
the  estate  might  remain  unconverted  at  the  time 
of  his  death.  The  estate  was  sold  after  his 
death  : — Held,  that  no  part  of  the  produce  was 
liable  to  probate  duty.  Matson  v.  Swift,  8  Beav. 
368  ;  14  L.  J.,  Ch.  354  ;  9  Jur.  521. 


Not  Sold  befbre  Death  of  Legatee.] — One 


seised  in  fee  of  realty  devised  and  bequeathed 
by  will  all  his  realty  and  personalty  to  trustees 
in  trust  to  sell  and  to  stand  possessed  of  the 
proceeds,  after  making  certain  payments,  and  to 
invest  the  moneys,  and  to  hold  the  investments 
and  the  income  in  trust  to  pay  an  annuity  to  in's 
widow  for  life,  and  as  to  the  residue,  in  trust  for 
all  his  children  who  should  attain  twenty-one  : 
in  default  of  such  children  the  testator  bequcathetl 
the  investments,  i&  to  certain  portions,  to  certain 
legatees,  and  as  to  the  residue  on  certain  trusts 
which  failed.  On  his  death  his  only  child, 
Margaret,  was  his  heiress-at-law  and  one  of  his 
next  of  kin.  She  died  afterwards  under  twenty- 
one  and  unmarried.  The  realty  at  ber  death  was 
unsold  and  uncontracted  to  be  sold,  but  was 
subsequently  sold,  under  the  trusts  of  the  will, 
for  a  sum  which  was  its  value,  and  which  was 
paid  to  her  legal  personal  representative  as  such  : 
— Held,  that  probate  duty  was  payable  at 
Margaret's  death  upon  the  value  of  the  realty, 
as  being  jiartof  her  estate  and  effects.   Att.-Gen, 
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V.  Lomas,  43  L.  J.,  Ex.  32  ;  L.  B.  9  Ex.  29  ;  29 
L.  T.  749  ;  22  W.  R.  188. 

Partnenhip  AMets — Conyersion.] — The 

shares  of  partners  in  realty  forming  part  of  the 
partnership  property  must  be  regarded  as 
personal  estate  in  the  absence  of  any  binding 
agreement  between  the  partners  to  the  contrary ; 
and  probate  duty  is  payable  on  a  deceased 
partner's  share  in  such  realty  irrespective  of  the 
question  whether  or  not  there  is  in  the  event  any 
actual  conversion  Into  personalty.  Cvttancc  v. 
Bradshaw  (4  Hare,  315)  discuss«l.  Att.-Oen,  v. 
HuhhucU,  53  L.  J.,  Q.  B.  146 ;  13  Q.  B.  D.  275  ; 
50  Ju  T.  874— C.  A. 

The  share  of  a  deceased  partner  in  freehold 
and  copyhold  property  of  the  partnership : — 
Held,  not  to  be  personal  estate  for  the  purpose 
of  probate  duty  on  his  share.  Ciistance  v. 
Brad^hawy  4  Hare,  315  ;  14  L.  J.,  Ch.  868  ;  9 
Jar.  486. 

PartnerBhip  Assets —Local  Situation  of— 

England  or  India.] — In  an  action  for  probate 
duty  it  appeared  that  the  deceased  had  been 
a  member  of  a  partnership  firm.  By  the  articles 
of  partnership  it  was  provided  that  the  business 
should  be  the  carrying  on  and  working  of  certain 
silks  and  indigo  concerns,  and  zemindaries  for 
the  production  or  manufacture  or  working  of 
indigo  and  silk  and  other  produce,  and  for  the 
pale  in  Calcutta  or  shipment  for  realisation  in 
Europe  of  such  produce.     The  articles  further 

frovided  that  the  entire  business  of  the  firm  in 
ndia  should  be  carried  on  by  certain  managing 
agents,  who  were  required  to  be  partnere,  who 
were  alone  entitled  to  use  the  name  of  the  firm, 
to  keep  the  books  and  prepare  the  balance- 
sheets,  and  who  were  also  empowered  (but 
subject  to  the  opinion  of  the  committee  herein- 
after mentioned)  to  determine  what  branches  of 
business  should  be  undertaken.  A  committee 
of  partners  in  England  was  appointed  to  advise 
with  the  agents,  both  in  London  and  Calcutta,  on 
all  matters  affecting  the  interest  of  the  partner- 
ship, and  subject  to  the  approval  of  a  general 
meeting  of  the  partnere  to  decide  all  matters 
affecting  the  partnerehip.  It  was  further  pro- 
\ided  that  on  the  death  of  any  partner  his 
representatives  should  not  become  partners  in 
respect  of  his  share,  but  that  the  interest  of  the 
deceased  partner  should  cease  from  30th  Sep- 
tember next  after  his  decease,  with  power  for 
the  representatives  to  sell  the  share  within  a 
stipulated  period,  or  else  to  receive  its  fair 
value.  A  firm  in  London  were  declared  to  be 
the  agents  of  the  partnership  in  Europe,  to 
whom  the  produce  of  the  firm  was  to  be  con- 
signed and  the  proceeds  of  the  sales  in  India 
were  to  be  remitted.  The  London  agents  were 
to  make  the  advances  necessary  for  carrying  on 
the  business,  and  held  a  mortgage  over  the 
assets,  which  were  vested  in  trustees  resident  in 
the  United  Kingdom.  The  estates  cultivated  by 
the  firm  were  situate  in  India,  and  the  business 
properly  so  called  was  entirely  carried  on  there. 
There  were  sixteen  partners,  all  but  two  of  whom 
resided  In  the  United  Kingdom  : — Held,  that  the 
share  or  interest  of  the  deceased  in  the  partner- 
ship was  not  properly  situated  in  the  United 
Kingdom,  and  was,  therefore,  not  liable  to 
prolxite  duty.  Laidlay  v.  Jjord  Advocate^  15 
App.  Cas.  468— H.  L.  (Sc.) 

Lands  Purchased  by  Committee  of  Lnnatio 


firom  Aocnmalations  of  Personalty.]  —  The 
committees  of  a  lunatic,  acting  under  certain 
orders  of  the  lords  justices  of  appeal  sitting  in 
lunacy,  invested  the  accumulations  of  his  per- 
sonal estate  in  the  purchase  of  land.  In  pursu- 
ance of,  and  in  conformity  with,  these  orders, 
certain  lands  (the  price  for  which  was  paid  out 
of  the  accumulations  of  the  lunatic's  personal 
estate)  were  conveyed  "  unto  and  to  the  use  of 
the  **  committees,  *'  their  heirs  and  assigns,  for 
ever,  upon  trust  for  "  the  lunatic,  "  his  execu- 
tors, administrators,  and  assigns  "  ;  and  certain 
powers  of  leasing  and  sale  were  given  to  the 
committees  ;  and  the  deeds  of  conveyance  con- 
tained a  declaration  that  the  lands  thus  boaght 
should  be  considered  as  part  of  the  personal 
estate  of  the  lunatic,  but  they  contained  in  terms 
no  trust  for  sale : — Held,  that  the  value  of  the 
lands  thus  bought  was  part  of  the  lunatic's  per- 
sonal estate  and  effects  at  his  decease,  and  was 
liable  to  probate  duty.  Att.-Gen,  v.  AUesbury 
^MarquiiC),  57  L.  J.,  Q.  B.  83  ;  12  App.  Cas.  672  ; 
58  L.  T.  192  ;  36  W.  R,  737— H.  L.  (E.) 

Land  Tax  Bedeemed.] — Land  tax  redeemed 
under  s.  99  of  38  Geo.  3.  c.  60,  is  liable  to  probate 
duty.  Pigott  v.  Pigott,  37  L.  J.,  Ch.  116  ;  L.  R. 
4  Eq.  549  ;  16  L.  T.  766. 

Power  of  Appointment.] — Prior  to  23  Vict, 
c.  15,  no  duty  was  payable  in  respect  of  property, 
the  subject  of  appointment  by  will.  PUUt  v. 
RiTuth,  6  M.  &  W.  756  ;  10  L.  J.,  Ex.  105.  S,  6'., 
3  Beav,  257  :  10  L.  J.,  Ch.  131.  Aflarmed,  nom. 
Drake  v.  AU.-Gen,,  10  CI.  &  F.  257. 

J.  R.,  by  will,  directed  his  real  estates  to  be 
sold  and  converted  into  personalty;  and  after 
giving  certain  legacies,  he  thereby  vested  the 
residue  in  trustees  for  the  use  of  his  daughter, 
1.  A.  P.,  for  life,  with  pow^er  to  her  to  appoint 
♦the  same  by  will,  but  expressly  excluding  from 
the  benefit  certain  persons  named  or  indicated  in 
his  will ;  and  directed  that  the  appointment,  so 
far  as  such  appointment  should  be  incomplete;, 
the  residue  should  be  held  by  the  trustees  of  the 
next  of  kin  of  D.  R.  This  power  was  exercised 
by  I.  A.  P.,  by  her  will,  partly  in  favour  of  other 
persons  : — Held,  affirming  the  decree  of  the 
master  of  the  rolls,  first,  that  she  must  be  con- 
sidered to  have  had,  notwithstanding  the  special 
exclusion  in  her  father's  will,  an  absolute  power 
of  appointment  within  the  meaning  of  the  36 
Geo.  3,  c.  62  ;  and  that,  consequently,  legacy 
duty  was  payable  by  her  appointees,  upon  the 
bequests  made  by  her,  as  being,  under  s.  7,  made 
by  her  out  of  personal  estate  which  she  had  the 
power  of  disposing  of.  Secondly,  that  this  pro- 
perty, though  subject  to  her  power  of  disposal, 
was  not  so  strictly-  her  own  property  as  to 
render  it,  under  s.  18,  liable  to  probate  duty 
imder  her  will,  as  property  which  she  died 
possessed  of  or  entitled  to.  Drake  v.  AU.-Oen.^ 
10  CI.  &  F.  257.  Affirming  8,  C,  nom.  Plati  v. 
Rmtth,  3  Beav.  257  ;  10  L.  J.,  Ch.  131. 

Where  a  testator,  having  a  general  power  of 
appointment  over  a  fund,  exercises  it  by  will, 
probate  duty  must  be  paid  in  respect  of  the  fund. 
Palmer  v.  Whitm<irey  5  Sim.  178. 

A  married  woman,  having  a  testamentary 
power  to  appoint  a  fund,  exercised  it  in  favour 
of  her  husband,  and  appointed  him  her  execu- 
tor : — Held,  that  if  the  husband  claimed  the 
fund  as  his  wife's  executor  he  must  pay  pro- 
bate duty  on  the  fund.  Nail  v.  Punter,  5  Sim. 
563. 
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A  testator  gave  to  A.  a  power  to  dispose  by 
her  will  of  5,000Z.,  part  of  his  estate,  on  which 
probate  was  paid.  A.  exercised  the  power  by 
her  will : — Held,  that  probate  duty  was  not 
again  payable  in  respect  of  the  5,000/.  Vajidiejtt 
▼.  Fynuiorey  6  Sim.  570. 

Exercise  of  a  Power,  what  is.] — ^A  tes- 
tator bequeathed  stock  to  trustees,  upon  such 
trusts,  and  subject  to  such  powers,  as  A.  should  by 
deed  or  will  direct  or  appoint ;  and  in  default  of 
appointment,  to  pay  the  dividends  to  A.  during 
her  life,  and  after  her  decease  to  pay  the  prin- 
cipal amongst  her  children.  After  the  testator's 
death,  A.  executed  a  deed  according  to  the  mode 
prescribed  by  the  will ;  by  which,  after  reciting 
that  she  was  desirous  of  executing  the  power,  she 
directed  the  trustees  to  transfer  the  fund  to  her- 
self and  a  new  trustee,  upon  such  trusts  and  sub- 
ject to  such  powers,  as  A.  should  by  any  deed, 
with  or  without  power  of  revocation  and  new 
appointment,  or  by  her  last  wiU,  direct  and  ap- 
point, with  limitations  over,  in  default  of  appoint- 
ment, similar  to  those  contained  in  the  will ;  in 
pursuance  of  which  deed  the  fund  was  trans- 
ferred into  the  names  of  A.  and  the  new  trustee. 
A.  afterwards  by  will,  by  virtue  and  in  execution 
of  that  power,  appointed  the  fund  to  be  trans- 
ferred to  certain  persons  in  trust  that  the  same 
might  be  consolidated  with  and  become  part  of 
her  residuary  estate,  and  follow  the  dispositions 
thereof  thereinafter  mentioned : — Held,  that  the 
deed  executed  by  A.  being  an  exercise  of  the 
power  under  the  original  will,  the  property 
thereby  became  liable  to  her  debts,  and  became 
bcr  personal  estate,  in  which  she  had  an  interest, 
and  consequently  was  liable  to  the  payment  of 
probate  duty.  AtL-Gen,  v.  Staff ,  2  G.  &  M.  124  ; 
4  Tyr.  14  ;  3  L.  J.,  Ex.  6. 

Shares  in  Company — ^Dnty,  in  what  Country.] 
• — Shares  in  railway  companies  are  assets  in  the 
country  in  which  the  holders  must  be  roistered, 
and  therefore,  it  is  in  that  country  the  probate 
duty  must  be  paid  thereon  by  the  executors  or 
administrators  of  deceased  proprietors.  Att.- 
Oen.  V.  Higgins,  2  H.  &  N.  339 ;  26  L.  J.,  Ex. 
403. 

When  a  creditor  of  an  English  company  which 
is  being  wound  up  by  the  court  dies  domiciled 
abroad,  the  official  liquidator  cannot  send  a 
dividend  abroad  to  be  paid  to  the  foreign  execu- 
tors, but  the  dividend  can  only  be  paid  on  pro- 
duction of  an  English  stomped  probate.  Com- 
mereidl  Bank  Corporation^  In  re^  Inland  Re- 
ffemte  CommUHoners^  Ex  parte^  39  L.  J.,  Ch.  497  ; 
L.  K.  6  Ch.  314  ;  22  L.  T.  219  ;  18  W.  R.  411. 

Pnrehase  out  of  Assets  of  Testator.] — 

Sharte  in  a  banking  company  purchased  by  exe- 
cutors with  the  assets  of  their  testator  in  the 
name  of  a  party  who  vras  entitled  to  the  dividends 
for  life,  are  included  in  the  probate  stamp,  and 
do  not  require  to  be  covered  by  the  stamp  upon 
the  letters  of  administration  granted  to  the  estate 
and  effects  of  the  party  in  whose  name  the  pur- 
chase was  made.  Setmell  v.  Strong,  25  L.  J., 
Ch.  407. 

If  the  bankers  refuse  to  transfer  the  shares 
after  an  affidavit  made  by  the  executor  of  the 
teitator,  in  conformity  with  48  Geo.  3,  c.  149, 
they  do  so  at  the  peril  of  costs.    lb. 

Lighthonso  Tolls.] — The  tolls  of  a  lighthouse 
arc  not  subject  to  probate  duty.    Att.-Gen,  v. 


Jones,  1  Macn.  &  G.  574  ;  1  H.  &  Tw.  493  ;  19 
L.  J.,  Ch.  266  ;  14  Jur.  379. 

Honey  Charged  on  Bealty.]— Testatrix,  as 
heir,  was  entitled  to  the  equity  of  redemption, 
and  also  entitled,  under  her  settlement,  to  the 
mortgage  money.  She  devised  the  estate,  but 
did  not  dispose  of  her  personal  estate :— Held, 
that  the  money  was  subject  to  probate  duty. 
Swahey  v.  Sioabeg,  15  Sim.  502. 

Foreign  SecoritieB— Certifloates — ^Marketable 
Seonrities.] — The  executors  of  a  testator  domi- 
ciled in  England  included  in  their  affidavit  and 
account  of  the  personal  estate  certain  foreign 
securities,  comprising  mainly  shares  in  railway 
companies  in  the  United  States.  The  documents 
of  title  issued  to  the  shareholders  by  the  said 
companies  were  found  by  the  special  case  to  be 
certificates  indorsed  with  a  form  of  transfer  and 
power  of  attorney  in  blank  and  passing  by 
delivery  as  marketable  securities  on  the  London 
Stock  Exchange.  The  certificates  were  at  the 
death  of  the  testator  in  his  possession  or  in  that 
of  his  agents  or  trustees  in  England,  and  his 
whole  interest  in  them  passed  under  his  will  as 
a  part  of  his  personal  estate.  The  executon 
sought  to  recover  the  probate  duty  paid,  as  they 
alleged,  in  error  upon  the  value  of  the  said 
securities : — Held,  that  the  duty  was  properly 
paid  on  the  value  of  these  securities,  inasmuch 
as  the  certificates  were  documents  of  title 
marketable  in  England  in  the  bands  of  the 
executors  within  the  jurisdiction  of  the  Probate 
Court.  Stern  v.  Iteg.,  65  L.  J.,  Q.  B.  240  ;  [1896] 
1  Q.  B.  211  ;  73  L.  T.  762  ;  44  W.  R.  302. 

Assets  Coming  to  England  at  Time  of  Death.] 

— Bills  drawn  in  India  on  a  London  bank  in 
favour  of  the  testator*8  London  bank  are,  if  he 
dies  abroad  before  they  reach  England,  assets 
within  the  jurisdiction,  and  are  liable  to  probate 
duty  in  England  under  55  Geo.  3,  c.  184,  s.  88» 
AU.-O&n,  V.  Pratt,  43  L.  J.,  Ex,  108  ;  L.  R.  • 
Ex.  140  ;  30  L.  T.  531 ;  22  W.  R.  615. 

Assets  beyond  Jurisdiction.] — Probate  duty  is 
payable  only  on  property  actually  within  the 
jurisdiction  of  the  ecclesiastical  courts  at  the 
time  of  the  probate  being  taken  out.  Accord- 
ingly, where  a  testator  held  securities  of  the 
Indian  government,  which  he  had  agreed,  before 
his  death,  to  exchange  for  East  India  stock ;  hut 
such  conversion  did  not  actually  take  place  till 
after  probate  had  been  granted  : — Held,  that  the 
duty  was  not  payable.  Pearse  v.  Pearse,  9  Sim. 
430. 

Probate  duty  is  not  payable  in  respect  of  pro- 
perty in  a  foreign  country  belonging  to  a  testator 
dying  in  this  country,  although  the  property  is 
brought  into  and  administered  in  this  countiy 
by  the  executor.  Aft.- Gen.  v.  DimoTid,  I  C.  &  J. 
356  ;  1  Tyr.  243  ;  9  L.  J.  (o.s.)  Ex.  90. 

Proceeds  of  Foreign  Stock.]  — French 

stock  belonging  to  an  English  testator  may  be 
sold  abroad  by  the  English  executor,  and  its 
proceeds  administered  by  him  here,  without  pay- 
ing probate  duty  thereon.    lb. 

Probate  duty  is  not  payable  under  55  Greo.  3, 
c.  184,  in  respect  of  personal  assets  of  an  English- 
man domiciled  and  dying  in  England)  which 
being  locally  situate  in  a  foreign  country  at  the 
time  of  his  death,  were  not  brought  hither  till 
after  that  event  by  his  executors  ;  though  they 
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had  obtained  an  Eliglish  probate  in  respect  of 
his  personalty  situate  in  England,  and  proceeded 
by  virtue  of  that  probate  to  collect  and  admi- 

^nister  in  this  country  the  whole  of  the  assets. 

)Att.'Oen.  T.  Hope,  1  C,  M.  &  R.  630 ;  4  Tyr. 
878 ;  2  01.  &  F.  84  ;  8  Bligh  (N.8.)  44. 

Foreign  Bonds.  1 — But  probate  duty  is  payable 
in  respect  of  bonds  of  a  foreign  government,  of 
which  bonds  a  testator,  dying  in  this  country, 
was  holder  at  the  time  of  his  death,  and  which 
have  come  to  the  hands  of  his  executors  in  this 
country  ;  such  bonds  being  marketable  securities 
within  this  kingdom,  saleable  and  transferable 
by  delivery  only,  and  it  not  being  necessary  to 
do  any  act  out  of  this  kingdom  to  render  the 
transfer  of  them  valid.  Att.-Gen.  v.  Bouu:ens, 
4  M.  &  W.  171  :  1  H.  &  H.  319  ;  7  L.  J.,  Ex.  297. 

Sxeentor  de  son  Tort— English  Company— No 
Probate  or  Administration  in  England— Taking 
*«  possession  *'  of  Estate  in  England.  ]— An  Ameri- 
can subject  domiciled  in  New  York  was  at  his 
death  the  registered  holder  in  the  books  of  an 
English  company,  whose  registered  office  was  in 
London,  of  shares  and  debentures  of  the  com- 
pany. The  company,  at  the  request  of  the  Ameri- 
can executors,  transferred  the  shares  and  deben- 
tures into  the  names  of  the  American  executors, 
who  had  proved  the  will  in  New  York,  but  had 
obtained  no  grant  of  administration  or  repre- 
sentation to  the  testator's  estate  in  England,  and 
]>aid  them  the  interest  and  dividends  : — ^Held, 
that  the  English  company  had,  by  such  transfer, 
taken  possession  of  the  shares,  debentures,  divi- 
dends, and  interest,  within  the  meaning  of  s.  37 
of  the  Stamp  Act,  1816,  and  had  become  execu- 
tors de  son  tort,  and  chargeable  as  such  with 
probate  duty  on  the  testator's  assets  administered 
by  them  in  England.  Att.-Oen.  v.  New  York 
Jireweries  Co.,  67  L.  J.,  Q.  B.  86 ;  [1898]  1 
Q.  B.206  ;  78  L.  T.  61 ;  46  W.  B.  193  ;  62  J.  P. 
132— C.  A. 

legatee  Dying  in  Testator's  Lifetime.]— A 
testator  bequeathed  his  personal  estate  to  his  son, 
who  died  in  his  father's  lifetime,  leaving  issue  : 

^Held,  that    the  executors  of    the  son  were 

chargeable  with  probate  duty  on  the  amount  of 
the  bequest,  in  the  same  manner  as  they  would 
have  been  had  the  son  actually  survived  the 
father.  Perry's  Ikeecutors  v.  Beg,,  L.  R.  4  Ex. 
27  ;  19  L.  T.  520  ;  17  W.  R.  382.  5.(7.,  Bacon  v. 
Beg.,  38  L.  J.,  Ex.  5. 

Oift  over  on  Contingency.] — ^When  the  whole 
beneficial  interest  in  a  testator's  estate  was  under 
his  will  vested  in  his  widow  and  children,  with 
a  limitation  in  favour  of  his  grandchildren,  the 
defeasible  character  of  each  child's  interest  only 
affecting  the  shares  of  the  children  or  grand- 
children inter  se  with  a  gift  over  on  the  happen- 
ing of  a  contingency,  probate  must  be  delivered 
on  payment  of  duty  at  the  rate  of  5  per  cent., 
notwithstanding  that  additional  duty  is  payable 
on  the  gift  over  taking  effect.  Armytage  v. 
WilUiuton,  47  L.  J.,  P.  C.  31  ;  3  App.  Cas.  356  ; 
38L.T.  185;  26  W.  R.  659. 

Contingent  Interests.] — The  duty  must  be 
paid  on  the  whole  personal  estate  belonging  to 
am  intestate,  including  contingent  interests. 
Lirrd  v.  Colvin,  36  L.  J.,  Ch.  364  ;  L.  R.  3  Eq. 
737  ;  16  L.  T.  53  ;  15  W.  R.  485. 

Where  such  duty  was  not  paid  on  a  contingent 
interest,  which  afterwards  fell  into  possession  : — 


Held,  that  duty  must  be  paid  on  the  present 
value  of  the  absolute  interest,  and  not  on  the 
value  of  the  contingent  interest  at  the  date  of 
administration  only  ;  although  if  duty  had  been 
paid  on  the  value  of  the  contingency,  the  crown 
would  not  have  been  entitled  to  any  further  duty 
by  reason  of  the  contingency  having  subsequently 
fallen  into  possession.    lb. 

Alexander,  Duke  of  Hamilton,  made  a  trust- 
disposition  and  settlement  of  his  property  in  the 
year  1 850,  by  which  he  declared,  inter  aha,  that 
the  collection  of  certain  articles,  pictures,  objects 
of  vertu,  marbles,  bronzes,  and  a  library  at 
Hamilton  Palace,  should  remain  vested  in  trus- 
tees until  the  extinction  of  the  Scotch  consoli- 
dated family  debt,  when  the  trustees  were  to 
make  over  to  his  son,  the  Marquis  of  Douglas — 
afterwards  Archibald,  Duke  of  Hamilton — or 
failing  him,  to  the  heir  in  possession  of  the  title 
and  estates,  the  said  property.  Duke  Archibald 
succeeded  his  father  in  1852,  and  before  his 
death  in  1863  paid  off  the  family  debts.  He  was 
succeeded  by  his  son  the  appellant,  who  was 
decerned  his  executor,  qua  general  disponee  : — 
Held,  that  the  appellant  was  liable  to  pay  to  the 
crown  inventory  duty  concluded  for  as  charge- 
able on  the  value  of  the  collection  which  was  in 
bonis  of  Duke  Archibald  at  his  death.  Hamilton 
iDuker)  V.  Lard  Advocate,  1  R.  70  ;  68  L.  T.  94— 
H.  L.  (Sc.) 

Title   throngh  more   than  one  Person.] — A 

married  woman,  entitled  as  next  of  kin  to  the 
estate  of  an  intestate,  died  without  asserting  her 
claim,  leaving  her  husband  surviving,  who  also 
died  without  asserting  his  claim  : — Held,  that  it 
was  necessaiy  for  the  next  of  kin  of  the  hus- 
band, in  order  to  enforce  the  right  of  the  wife 
and  reduce  it  into  possession,  to  take  out  letters 
of  administration  to  both  husband  and  wife,  and 
pay  stamp  duty  upon  the  property  for  each 
grant  of  administration.  Att,-Oen,  v.  Parting  - 
ton,  supra,  col.  195. 

Direction  by  Testator  that  Charges  should 
merge  in  his  Real  Estate.] — Semble,  that  pro- 
bate duty  was  payable  on  certain  charges  vested 
in  a  testator  which,  by  his  wiU,  he  directed  should 
merge  in  his  real  estate.  Dunn's  JSttate,  In  re, 
[1894]  llr.  R.  252. 

Settlement — Covenant  to  beqneath  by  Will 
"the  Besidne"  of  Settlor's  Estate  to  Trustees.] 
— By  indenture  of  settlement,  executed  upon 
his  marriage,  A.,  in  accordance  with  an  agree- 
ment in  that  behalf  recited  in  the  settlement, 
covenanted  that  he  would,  out  of  his  real  and 
personal  estate,  by  his  will  bequeath  to  the 
trustees  of  the  settlement  the  sum  of  20,0002. 
vnth  interest  at  4  per  cent,  from  the  date  of  his 
death,  to  be  held  upon  certain  trusts  therein 
declared,  and  would  also  (subject  to  the  payment 
of  the  sum  of  20,000Z.  and  interest,  and  of  his 
funeral  and  testamentary  expenses  and  debts) 
by  his  will  effectually  devise  and  bequeath  or 
appoint  to  the  trustees  the  whole  of  the  residue 
of  the  real  and  personal  estate  of  or  to  which 
he  should  be  seised  or  possessed,  or  entitled  at 
his  death,  to  be  held  upon  the  trusts  in  the 
settlement  declared.  A.,  by  a  codicil  to  his  will, 
bequeathed  to  the  trustees  of  his  settlement  the 
sum  of  20,000Z.,  to  be  held  by  them  upon  the 
trusts  of  the  settlement,  and  he  left  and  be- 
queathed to  them  the  residue  of  his  real  and 
personal  property,  upon  the  trusts  in  the  settle- 
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ment  declared  as  to  such  residue : — Held,  that 
the  amount  of  the  residue  of  A.'s  estate  did  not 
constitute  a  debt  due  by  him  at  his  death  under 
44  Vict.  c.  12 ;  and  further,  that  the  residue 
formed  part  of  the  estate  and  effects  of  the 
testator  A.,  and  was,  as  such,  subject  to  probate 
duty.  Att.'Gen.  v.  Murray,  20  L.  R.,  Ir.  124— 
C.  A. 

Probftte  affected  by  sabseqnent  Statute.] —A 
testator  having  died  in  the  colony  of  Victoria 
whilst  act  No.  388  was  in  force,  and  probate  to 
his  will  haying  been  applied  for  and  granted 
before  act  No.  623  was  passed,  but  after  the 
time  fixed  for  its  coming  into  operation  retro- 
spectively : — Held,  that  the  duty  payable  on  the 
testator's  estate  under  the  former  act  having 
been  directed  by  s.  10  to  be  deemed  a  debt  of  the 
testator  to  her  Majesty,  accrues  due  eo  instanti 
on  his  death,  at  the  rate  prescribed  by  tliat  act, 
although  the  amount  of  such  duty  might  have 
to  be  subsequently  ascertained.  Bell  v.  Magter 
in  Equity,  2  App.  Cas.  560  ;  36  L.  T.  936— P.  C. 

Probate  duty  in  England  is  a  stamp  duty  pay- 
able upon  the  value  of  the  property  the  subject 
of  the  probate  at  the  time  it  is  granted.  The 
duty  payable  under  act  No.  388  is  more  in  the 
nature  of  a  succession  duty,  payable,  whether 
probate  is  sought  or  not,  on  the  value  of  the 
estate  at  the  time  of  the  testator's  death.    Ih, 

J.  died  on  the  2nd  of  August,  1879,  having 
previously  made  a  will  which  his  executors  pro- 
ceeded to  prove,  and  on  the  13th  of  September, 

1 879,  paid  46/.,  the  amount  of  duty  then  payable. 
A  caveat  being  lodged  by  the  next  of  kin  the 
-will  was  not  established  until  the  13th  of  April, 

1880.  Meanwhile  the  duty  payable  on  or  after 
April  Ist,  1880,  was  increased  by  43  Vict.  c.  14  : 
— Held,  that  the  probate  was  liable  to  the  in- 
creased duty.  Joy,  In  re,  Lalor  v.  Jimeg,  5  L.  R. 
Ir.  282. 

3.  Affidavit  of  Value. 

Of  AppUoant  not  Conoliiiiye.] — In  granting 
probate  or  letters  of  administration  the  court  is 
not  restricted  to  the  oath  of  the  applicant  as  to 
the  value  of  the  property,  but  may  receive  the 
oath  of  any  competent  person  to  that  fact.  De 
Angulo  y  urruela,  In  goods  of,  38  L.  J.,  P  21  ; 
L.  R.  1  P.  598  ;  19  L.  T.  704. 

Where,  therefore,  the  property  was  sworn 
below  its  value  by  the  executor  who  was  abroad, 
the  court  allowed  a  fresh  affidavit,  In  which  the 
true  value  of  the  property  was  stated  and  the 
mistake  in  the  executor's  oath  explained,  to  be 
sworn  and  filed  by  his  agent  in  this  country,  and 
probate  was  ordered  to  go  accordmgly.    lb. 

CaXcvlation  of  Valiie.] — Executors  in  filing, 
pursuant  to  s.  97  of  the  Administration  an(l 
Probate  Act,  1890,  a  statement  of  their  testator's 
estate,  are  entitled  to  enter  as  the  value  of 
securities  their  market  price  at  the  date  of  the 
statement,  though  it  may  be  less  than  the  face 
value.  Uncalled  capital  on  shares  held  by  the 
testator  is  a  debt  due  by  the  deceased  which  his 
executors  are  entitled  to  deduct  from  the  sum 
total  of  the  assets.  Master  in  Equity  v.  Pearson, 
6(i  L.  J.,  P.  C.  25 ;  [1897]  A.  C.  214  ;  75  L.  T. 
526— P.  C. 

An  executor  need  not  include  debts  due  to  his 
testator  which  are  either  desperate  or  doubtful. 
Moses  y.  Chaftcr,  4  Car.  k  P.  524. 

Wlfcon  Szeeutort  Swear  under  different  Same.] 


— One  of  two  executors  proved  the  will,  swearing 
the  property  (tha  amount  of  which  depended  on 
the  result  of  a  pending  suit  in  chancery)  under  a 
certain  amount,  and  pa5'ing  the  duty  thereon. 
The  other  executor  was  allowed  to  take  probate, 
swearing  the  property  under  a  smaller  amount. 
Bell,  In  fffiods  of,  40  L.  J.,  P.  67  ;  L.  R.  2  P.  247  ; 
25  L.  T.  163. 

4.  Incidence  and  Payi^ient. 

Incidence  of.] — ^A  married  woman  who  died 
on  the  13th  of  December,  1887,  leaving  a  husband 
and  three  children  surviving,  made  a  will  on  the 
7th  ot  September,  1887,  in  exercise  of  a  power  of 
appointment,  and  appointed  executors.  The  will 
did  not  purport  to  dispose  of  any  other  property. 
At  her  death  she  was  entitled  to  separate  per- 
sonal estate  not  included  in  the  power.  Probate 
of  the  will  was  grauted  under  the  amended 
probate  rules  of  April,  1887,  in  the  ordinary 
form  without  any  exception  or  limitation  : — Held, 
that  the  executors  were  trustees  for  the  husband 
of  the  undisposeti  of  property,  and  that  the 
probate  duty  and  the  costs  connected  with  pro- 
oate  ought  to  be  apportioned  rateably  between 
the  appointed  and  the  undisposed-of  property. 
Lambert,  In  re,  Stanton  v.  Lamf/ert,  57  L.  J., 
Ch.  927  ;  39  Ch.  I).  626  ;  59  L.  T.  429. 

A  testatrix  made  several  appointments  of 
specified  sums,  and  lastly  made  an  appointment 
of  "all  the  residue"  of  the  trust  funds.  No 
other  property  was  disposed  of : — Held,  that 
probate  duty  must  be  paid  oat  of  the  funds 
lastly  appointed.  CurrU\  In  re,  BJorJtman  v. 
Kimberlfiy,  57  L.  J.,  Ch.  743  ;  59  L.  T.  200;  36 
W.  R.  752. 

A  wife  who  had  a  power  of  appointment  over 
a  fund  invested  in  government  stock  by  her  will 
gave  legacies  of  specified  sums  of  the  fund  ;  the 
legacies  so  given  did  not  exhaust  the  fund,  and 
there  was  a  residuary  gift  of  the  fund  after  pay- 
ment of  the  testatrix's  debts,  funeral  and  testa- 
mentary expenses  : — Held,  that  though  the  dis- 
position of  the  residue  of  the  fund  was  also 
specific,  the  words  of  the  will  threw  the  payment 
of  the  whole  of  the  probate  duty  upon  the  residue. 
Davies  v.  Fowler,  43.  L.  J.,  Ch.  90  ;  L.  R.  16  Eq. 
308  ;  29  L.  T.  285. 

Ineufficient  Amount  Paid— Bona  fide  Mistake 
— Estate  folly  administered.] — Executors  by  a 
bond  fide  mistake  had  undervalued  their  tes- 
tator's estate  for  probate  duty  ;  they  fully  admin- 
istered the  estate  ;  subsequently,  the  mistake  as 
to  undervalue  was  discovered  :  —Held,  that  they 
did  not  come  within  the  words  "the  person 
acting  in  the  administration  of  such  estate  and 
effects"  in  s.  32  of  the  Customs  and  Inland 
Revenue  Act,  1881  ;  and,  accordingly,  were  not 
under  any  liability  to  the  crov^Ti.  Att,'Oen.  v. 
Smith  and  CocIm,  62  L.  J.,  Q.  B.  288 ;  [1893]  1 
Q.  B.  239  ;  4  R.  233  ;  68  L.  T.6  ;  41  W.  R. 245  ;  57 
J.  P.  389— C.  A. 

An  executor,  by  mistake,  paid  an  insufficient 
amount  of  probate  duty,  fully  administered  his 
testator's  estate,  and  died : — Held,  applying 
Att.'OeTL  V.  Smith  (4  R.  233),  that  the  inland 
revenue  had  no  remedy  for  additional  duty 
under  the  Customs  and  Inland  Revenue  Act, 
1881.    Nunn's  Ettat^,  In  re,  [1894]  1  Ir.  R.  262. 

Exemption  of  Heir-at-Law.] — ^An  heir-at-law, 
though  liable  for  debts,  held  not  liable  to  pay 
probate  duty,  either  directly  or  indirectly,  which, 
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in  case  of  a  deficiency  of  the  impure  personalty, 
after  payment  of  debts  and  cost^,  was  oi-dered  to 
be  borne  by  the'  specific  bequest  to  a  hospital. 
Shepheurd  v.  Beetliam.  46  L.  J.,  Ch.  763  ;  6 
Ch.  D.  597  ;  36  L.  T.  909  ;  25  W.  R.  764. 

5.  Return  op  Duty. 

Enle  to  Enforce.]— The  court  cannot  entertain 
an  application  for  a  rule  calling  on  the  commis- 
sioners of  inland  revenue  to  show  cause  why  they 
should  not  gi-ant  a  return  of  probate  fluty  under 
5  &  6  Vict.  c.  79,  s.  23,  unless  by  consent  of  the 
crown.     Welnter,  In  re^  1  L.  T.  45. 

Mandamus— Petition  of  Bight.  ]^The  rule 
governing  the  discretion  of  the  court  as  to  grant- 
ing a  mandamus  is,  that  where  there  is  no 
specific  remedy  a  mandamus  will  be  granted  that 
justice  may  be  done.  A  petition  of  right  is  such 
a  remedy,  though  it  depends  upon  the  fiat  of  the 
attorney-general  being  given.  Ileg.  v.  Inland 
llecenue  Commlsshmern  or  XatJian^  53  L.  J., 
Q.  B.  229 ;  12  Q.  B.  D.  461  ;  51  L.  T.  46  ;  32 
W.  R.  543  ;  48  J.  P.  452— C.  A. 

The  prosecutor  applied  for  a  mandamus  to  the 
defendants  to  return  excess  of  probate  duty, 
under  5  &  6  Vict.  c.  79,  s.  23.  Probate  duty  is 
paid  to  the  defendants  to  and  for  tlie  use  of  the 
crown,  and  when  received  it  is  handed  over  by 
them  to  the  crown.  The  defendants  had  declined 
to  return  the  duty  paid,  on  the  ground  that  they 
were  not  satisfied  of  the  lawfulness  of  the  claim  : 
— Held,  that,  assuming  the  claimant  to  be  en- 
titled to  home  remedy,  still  a  mandamus  ought 
not  to  issue,  for  that  there  was  a  specific  remedy 
by  petition  of  right,  inasmuch  as  the  money  was 
in  the  hands  of  the  crown.    Ih. 

Daty  Paid  in  two  Placei — The  Amonnt  Be- 
tnrnable.] — Where  a  testator  left  personal  pro- 
perty in  each  of  the  provinces  of  Canterbury  and 
York,  and  probates  were  taken  out  for  the  pro- 
perty being  in  each  province,  and  respective 
duties  paid  on  each  probate,  and  the  executors 
afterwards  paid  debts  indiscnminately  out  of  the 
whole  personalty : — Held,  that  they  were  not 
entitled,  for  the  purpose  of  demanding  a  return 
of  duty,  to  add  together  the  amounts  in  respect 
of  which  the  two  probate  duties  were  paid,  de- 
duct from  the  gross  sum  the  amount  of  the  debts, 
and  then  estimate  the  duty  payable  on  the 
remainder,  and  demand  back  the  difference 
between  such  duty  and  the  aggregate  of  the  sums 
paid  on  the  two  probates.  lieg,  v.  Stamps  and 
Taxes  Commfs^toners,  9  Q.  B.  637  ;  16  L.  J., 
Q.  B.  75;  llJur.  365. 

Semble,  that  an  equitable  mode  of  calculating 
the  sum  to  be  returned  was  to  apportion  the  sum 
paid  for  debts  in  the  ratio  of  the  estate  in  each 
province,  and  deduct  tlie  respective  portions  of 
the  debts  from  the  values  of  the  respective 
estates.    lb. 

Paid  in  England  and   India.] — Where 

a  testator  or  an  intestate  dies  possessed  of  per- 
sonal estate  both  in  England  and  India,  and  in- 
debted to  English  creditors  in  respect  of  debts 
contracted  in  England,  the  amount  of  assets  in 
India  cannot  be  taken  into  consideration  in 
estimating  the  amount  of  duty  to  be  returned  to 
the  executor  or  administrator:  India  being,  for 
this  purpose,  to  be  considei*ed  as  a  foreign  country. 
Heff,  V.  Stamps  and  Taxes  Commhsiotwrs,  18 
L.  J.,  Q.  B.  201  ;  13  Jut.  624. 

A.   died   intestate   in   England,    poseessed  of 


personal  estate  in  England  to  the  amount  of 
5,858^.  16*.  \d,.  in  respect  of  which  a  duty  of 
1 50Z.  was  paid  on  the  letters  of  administration. 
Hifi  administratrix  paid  debts  due  to  creditors 
resident  in  England,  and  contracted  in  England, 
to  the  amount  of  4,8902.  O/r.  lOcf.,  leaving  a 
balance  of  968/.  15«.  3fl^.,  on  which  the  daty 
would  only  be  302.  A.,  at  the  time  of  his  death, 
was  also  possessed  of  pei'sonal  property  in  the 
East  Indies  to  the  amount  iof  12,118/.  IQs.  4<f., 
which  had  been  received  by  his  administratrix 
by  means  of  letters  of  administration  granted  to 
an  a^ent  in  India,  and  tLere  were  no  other  debts 
due  from  the  intestate : — Held,  that  the  adminis- 
tratrix was  entitled  to  a  return  of  120/.  of  the 
duty.    lb. 

Debts  *'Due  from  Deoeaaed.''] — The  woi^s 
"debts  due  and  owing  from  the  deceaj>ed  and 
payable  by  law  out  of  his  or  her  personal  or 
movable  estate,"  in  5  &  6  Vict.  c.  79,  s.  23,  mean 
such  debts  as  of  themselves  and  in  their  own 
nature  and  character  are  payable  out  of  the  per- 
sonal estate,  and  have  no  relation  to  any  provi- 
sion which  a  testator  may  make  in  his  will  for 
their  payment.  Peicltal  v.  Reg.^ 3 H,  &  C.  217  ; 
33  L.  X,  Ex.  289  ;  10  Jur.  (N.S.)  1059  ;  10  L.  T. 
(522  ;  12  W.  R.  966. 

When  the  provisions  in  a  marriage  settle- 
ment constitute  a  debt,  inventory  duty  is  not 
chargeable  under  5  &  6  Vict.  c.  79,  s.  23.  Lord 
Advocate  v.  Hagart^  L.  R.  2  H.  L.  (Sc.)  217. 

In  a  marriage  settlement  the  husband  became 
bound  to  make  a  provision  for  his  children,  the 
contract  giving  him  a  power  of  appointment,  in 
the  exercise  of  which  power  he  appointed  to  one 
of  his  sons  10,000/.,  which  was  duly  paid  to  him. 
The  executors  claimed  a  return  of  duty  in  respect 
of  this  sum,  on  the  ground  that  it  constituted  a 
debt  of  the  deceased  : — Held,  that,  their  conten- 
tion was  right,  and  that  they  were  entitled  to  a 
return  of  150/.    lb. 

Executors  are  not  entitled  to  a  return  of 
probate  duty  in  respect  of  mortgage  debts, 
which  they  are  not  justified  in  paying  out  of 
the  testator's  personal  estate,  notwithstanding  the 
11  Geo.  4  &  1  Will.  4,  c.  47,  s.  3,  rendered  them 
liable  to  actions  on  the  covenants  in  the  deeds. 
Taylor's  Estate,  In  re,  8  Ex.  384  ;  22  L.  J.,  Ex. 
211. 

Becoyery  of  Duty  returned.] — Pending  a  suit 
for  the  administration  of  assets,  and  before  the 
accounts  had  been  taken,  the  attorney-general 
presented  a  petition  for  payment  out  of  the 
assets  of  a  sum  which,  under  false  representa- 
tions, had  been  returned  to  the  administrator, 
as  overpaid  in  respect  of  probate  duty,  and  for 
the  legacy  duty  payable  by  the  administrator  on 
his  shave  of  the  residue.  The  administrator  had 
wasted  the  assets,  and  the  widow,  who  was  en- 
titled to  one-third,  had  not  been  paid: — Held, 
that  the  application  was  premature ;  and  the 
petition  was  dismissed.  Hichs  v.  Keat,  3  Beav. 
141. 

V.  LEGACY  DUTY. 

1.  Under  what  Instruments,  209. 

2.  In  respect   of  wJiat    Gifts   or    Interests^ 

210. 

3.  When  Payable,  223. 

4.  Amount  on  which  Payallc,  226. 

5.  By  whom-  Payable,  230. 

6.  Out  of  what  Ifhind  Payable,  234. 
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7.  PiveeediHQi  agerKiH  ji^eciUors^  235, 

8.  Money  Paid  into  C&urt,  236. 

9.  Betum  of  Duty,  236. 

10.  Proof  of  Payment,  2Z1. 

11.  Gifts  when  Free  of  Legacy  Duty. 

a.  Particular  Words,  237. 

b.  What  Legacies  iDcluded,  240. 

1.  Under  what  Instbumentb. 

Must  be  Testamentary.] — An  instrument,  vest- 
ing property  in  trustees  for  the  benefit  of  the 
grantor  for  his  life,  and  after  his  decease  for 
the  benefit  of  other  persons,  with  a  power  of 
revocation,  is  not  testamentary,  and  consequently 
not  liable  to  the  payment  of  legacy  duty. 
Tompson  v.  Browne,  3  Myl.  jc  E.  32  ;  5  L.  J., 
Ch.  64. 

^Vhe^e  three  sisters,  in  Scotland,  executed  an 
instrument  by  which  they  assigned  all  their 
present  and  future  property  to  and  in  favour  of 
each  other,  and  the  heirs  and  the  assigns  of  the 
survivor  of  them  : — Held,  tliat,  on  the  death  of 
one  of  them,  legacy  duty  was  not  payable  upon 
the  property  so  assigne<l,  the  instrument  not 
being  testamentary,  but  a  gift  inter  vivos. 
Srown  V.  Adtocate- General,  1  Macc).  H.  L. 
79. 

A.,  being  jiossessed  of  some  pure  personalty, 
but  of  considerable  property  in  mortgages,  exe- 
cuted some  years  before  his  death  an  indenture, 
by  which,  declaring  a  wish  to  found  certain 
charities,  he  covenanted  to  pay,  or  that  if  he 
did  not  pay  during  his  lifetime,  his  executors 
should,  within  twelve  months  after  his  death, 
subject  to  his  debts  and  legacies,  pay  to  certain 
persons  therein  named  00,000?.,  to  be  invested 
in  their  names  on  tlie  trusts  thereby  declared ; 
the  trusts  were  charitable  trusts.  The  deed  was 
never  enrolled  in  chanceiy.  On  the  same  day 
he  made  a  will,  giving  certain  legacies,  and 
appointing  executora,  most  of  whom  were  the 
persons  named  in  the  deed.  These  papers  were 
never  communicated  by  him  to  anybody.  Just 
before  his  death  he  caused  the  papera  to  be 
produced  from  the  drawers,  and  handed  them 
to  the  persons  attending  upon  his  death-bed. 
They  were  tied  up  with  a  memorandum,  which 
declared  that  they  had  been  prepared  in  that 
form,  under  advice,  to  save  the  legacy  duti^, 
and  in  order  that  if  probate  duty  was  paid,  in 
the  first  instance,  it  might  be  got  back  again 
in  consequence  of  the  covenant  creating  a  debt 
to  be  paid  out  of  the  assets : — Held,  that  the 
indenture  was  a  deed,  and  not  a  testamentary 
])aper.  Jeffries  v.  Alexander,  8  H.  L.  Cas.  5^4. 
See  Patch  v.  Shore,  11  W.  R.  142. 

A  testamentary  instrument  is  a  writing  in  any 
form  which  remains  dormant  during  the  life  of 
the  grantor,  is  revocable  by  him,  and  only  comes 
into  operation  at  his  death.  Advocate- General 
V.  Ramsay'M  Trustees,  2  C.  M.  dc  R.  224,  n. ; 
4L.  J.,Ex,2il. 

Deed  Inoorporated  in  Will.] — A.,  by  deed, 
gave  his  leasehold  and  personal  pi-operty  to 
trustees,  for  the  use  of  himself  for  life,  and  of 
several  persons  at  his  death.  A.  reserved  a 
power  of  revocation,  but  never  parted  with 
the  deed,  or  with  any  of  the  property.  By  his 
will  he  confirmed  this  disposition  in  most  re- 
spects:— Held,  that  the  two  instruments  shall 
be  construed  together  as  testamentary  instru- 
ments, and  that  the  property  passing  under 
them  will  pass  as  legacies,  and  be  subject  to 


the  legacy  duty.    Att.-Gen,  v.  Jones,  3  Price, 
368. 

P.,  on  the  marriage  of  his  daughters,  cove- 
nanted to  pay  to  the  trustees  of  the  settlements 
then  made,  certain  sums.  The  trusts  were  to 
pay  the  income  to  the  daughters  for  life,  and 
after  their  death  to  their  husbands  for  life,  with 
subsequent  limitations.  By  his  will  the  testator 
directed,  "  that  the  covenants  on  his  part  coji- 
tained  in  the  settlements  made  on  the  marriage 
of  his  daughters,  for  the  payment  of  moneys  and 
annuities  for  the  benefit  of  themselves  and  their 
I'espective  children  and  gi*andchildren,  as  therein 
stated,  should  be  performed,"  and  gave  the 
trustees  further  sums,  to  be  held  upon  the  same 
trusts,  as  declared  as  to  the  property  settled  :— 
Held,  that  the  words  ''  to  be  held  upon  the  same 
trusts  in  all  respects  for  the  benefit  of  my 
daughter,  and  her  children  and  grandchildren, 
ns  tliereby  declared  as  to  the  property  thereby 
settled,"  were  to  be  construed  as  wokIs  of  re- 
ference, incorporating  the  trusts  of  the  settle- 
ments in  the  will;  that  the  trusts  for  the 
husbands  were  not  excluded,  and  therefore  that 
legacy  dutv  was  payable  upon  that  principle. 
Palmer,  lit  re,  3  H.  &  N.  26. 

2.  In  Respect  of  what  Gifts  oe 
Intebests. 

Belease  of  Debt.] — The  forgiveness  of  a  bond 
debt  by  will  is  a  legacy,  and  as  such  is  liable 
to  the  payment  of  legacy  duty.  AtL'Gen.  v. 
Ifolbrook,  3  Y.  &  J.  114  ;  12  Price,  407.  S.  P., 
Morris  v.  Litie,  1  Y.  &  C.  C.  C.  380;  11  L.  J., 
CU.  172. 

Bequest  to  Official  Assignee  in  Tmet  for  Cre- 
ditors.]— A.,  who  had  been  a  bankrupt  in  1822, 
by  his  will,  dated  in  1851,  directed  his  just  debts 
to  be  paid,  in  which  he  included  the  unpaid-in- 
full  debts  proved  in  the  bankruptcy,  and  directed 
his  executors  to  pay  to  the  official  assignee,  in 
trust  to  pay  all  the  creditors  under  the  bank- 
ruptcy, so  much  money  as  wou!d  make  the  divi- 
dend on  the  estate  equal  to  20s,  in  the  pound  :— 
Held,  that  legacy  duty  was  payable  on  the 
amount.  Turner  v.  Martin,  7  De  G.,  M.  &  G. 
429:  26  L.  J.,  Ch.  216;  3  Jur.  (N.s.)  397; 
5  W.  R.  277. 

Bequest  of  Mortgage  Debt — Preyioni  Illegal 
Agreement.]->By  agreement  in  1794,  8,000Z. 
stock  was  transferred  by  O.  to  H.,  upon  the 
terms  that  H.  should  repay  the  money  produced 
by  the  sale  of  it,  or  replace  the  stock,  at  the 
option  of  O.,  and  in  the  meantime  pay  interest 
at  the  rate  of  51,  per  cent. ;  the  loan  was  secui*od 
by  a  bond,  mortgage,  and  a  deed  of  covenant. 
0.  and  H.  being  dead,  £.  0.  being  the  legatee 
and  heiress,  but  not  the  personal  representative 
of  0.,  and  J.  H.  being  the  devisee  of  H.,  J.  H. 
applied  to  E.  O.  to  assist  to  raise  money,  which 
E.  O.  agreed  to  do  on  having  a  security  for  the 
replacement  of  the  stock.  E.  0.  accordingly 
assigned,  in  1842,  the  bond,  mortgage,  and  deed 
of  covenant  of  1794  to  H.  and  P.,  by  vwty  of 
mortgage,  to  secure  an  advance  to  J.  H. ;  and  in 
consideration  thereof,  J.  H.,  in  1842,  by  inden- 
ture, conveyed  to  £.0.  the  premises  comprised 
in  the  original  mortgage,  together  with  other 
lands  by  way  of  mortgage,  with  a  proviso  and 
covenant  to  secure  the  transfer  to  E.  0.  of  8,000/. 
stock.  E.  0.  died,  and  by  will  forgave  the  mort- 
gage debt  of  1842  to  J.  H.  :— Held,  that  the 
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mortgage  and  covenant  of  1842  were  not  so  con- 
nected with  the  illegal  agreement  of  1794  as  to 
be  usurious  and  void  ;  and  that  therefore  legacy 
duty  was  pavable  on  the  bequest.  Att.-Oen.  v. 
Hollingworth,  2  H.  &  N.  416  ;  27  L.  J.,  Ex.  102  ; 
5  W.  B.  684. 

Snoeesflion  or  Legaey  Daty.l — "Bj  a  marriage 
settlement  after  trusts  for  the  husband  and  wife 
for  life  and  trusts  for  the  children  (which  failed 
by  reason  of  there  being  no  issue),  personal  pro- 
perty was  settled  in  trust  for  the  persons  who 
would,  at  the  death  of  the  wife,  have  been 
entitled  to  her  personal  estate  under  the  statute 
of  distributions,  in  case  she  had  died  unmarried 
and  intestate.  The  wife  died  in  1831,  and  her 
mother  became  entitled  under  the  trust  as  her 
next  of  kin.    She  died  in  1832,  having  left  the 

Eroperty  by  will  to  executors  in  trust  for  certain 
^tees.  In  1868  the  husband  died,  and  the 
bequests  feU  into  possession: — Held,  that  the 
crown  was  entitled  to  legacy  duty  only.  Att.- 
Gen,  V.  TMtUdale,  40  L.  J.,  Ex.  241;  L.  R. 
5  H.  L.  290 ;  24  L.  T.  921 ;  20  W.  R.  473. 

Bent-eharge  on  Beal  Estate.]— Legacy  duty 
is  chargeable  upon  annuities  out  of,  or  rent- 
charges  on,  real  estate  devised.  Att.-Oen,  v. 
Jachton.  2  C.  &  J.  101 ;  2  Tyr.  .50 ;  1  L.  J.,  Ex.  21. 

A.  devised  real  estates  to  B.  and  C.  in  trust  to 
convey  to  the  use  of  D.  for  life,  remainder  to  B. 
and  C.  for  D.'s  life  to  preserve  contingent  re- 
mainders, remainder  to  the  use  that  £.  shall 
take  out  of  the  premises  such  annuity  or  yearly 
rent-charge  not  exceeding  500Z.  per  annum  for 
her  life  as  D.  shall  appoint ;  and  in  default  of 
issue  of  D.  the  testator  devised  the  premises 
charged  with  the  annuity  or  rent-charge  to  F. 
D.  appointed  that  the  annuity  shall  be  the  full 
annuity  of  500Z.  D.  died,  F,  entered,  and  was 
compelled  by  exchequer  process  to  pay  the  legacy 
duty  on  the  annuity : — ^Held,  that  the  annuity 
was  chargeable  with  legacy  duty.  Stoic  v.  Daren- 
port,  2  N.  &  M.  805  ;  6  B.  &  Ad.  359. 

Sent!  and  Profits— Adyance  for  Maintenance.] 
—A  testator  devised  real  estates  to  the  use  of 
trustees  for  a  term  of  500  years,  to  commence 
from  his  decease,  and  subject  thereto  and  the 
trusts  thereof  to  A.  and  B.,  their  heirs  and 
assigns,  during  the  life  of  C,  an  infant,  to 
preserve  contingent  remainders,  and  after  the 
decease  of  G.  to  the  use  of  the  first  and  other 
sons  of  C.  in  tail,  with  remainder  over.  The 
testator  declared  that  the  trustees  of  the  term 
should,  until  C.  attained  twenty-one  or  was 
married,  in  aid  of  another  fund  provided  by 
the  will  for  the  same  purpose,  apply  so  much 
of  the  rents  and  profits  not  exceeding  in  the 
whole  in  any  one  year,  including  other  pay- 
ments thereby  directed,  2,000Z.,  as  they  in  their 
discretion  should  think  fit,  in  maintaining  and 
educating  C,  and  should  invest  and  accumulate 
the  residue  of  the  rents  and  profits  for  the  abso- 
lute benefit  of  C,  in  case  she  attained  twenty- 
one  or  was  married  ;  but  if  she  should  die  under 
twenty-one  and  unmarried,  the  accumulated 
fund  was  to  go  over  for  the  benefit  of  the  parties 
to  whom  the  real  estates  were  in  the  same  event 
limited : — Held,  that  legacy  duty  was  not  pay- 
able upon  such  portion  of  the  rente  and  profits 
as  had  been  applied  for  the  maintenance  of  C. 
in  each  year  during  her  minority  until  the  time 
of  her  marriage.  Shirley  v.  Ferrers  (^EarV)^  1  Ph. 
167;  12  L.  J.,  Oh.  Ill ;  6  Jur.  1047. 


Annuity  ont  of  Bents  of  Beal  Estate— ^Tnut 
for  Aoeunnlation  o^  Snrplns  Bents— Annnitant 
Tenant  for  Life  of  Estate  subject  to  Tmst.] — 
Testator,  who  died  in  1876,  by  his  will  gave 
certain  real  estate  to  the  use  of  trustees  for  a 
term  of  500  years,  and  subject  thereto  to  uses 
in  strict  settlement,  under  which  J.  was  tenant 
for  life,  with  divers  remainders  over.  The 
trusts  of  the  term  were  out  of  the  rents  and 
profits  of  the  estate  to  raise  and  pay  an  annuity 
to  the  person  for  the  time  being  entitled  to  the 
rents  and  profits  subject  to  the  term.  Subject 
to  that  trust,  the  trustees  were  during  twenty- 
one  years  from  the  testator^s  death  to  accumulate 
the  rents  and  profits,  and  invest  them  in  land  to 
be  settled  to  tne  uses  of  the  will,  and,  after  the 
determination  of  the  twenty-one  years,  to  pay 
the  rents  and  profits  to  the  person  for  the  time 
being  entitled  to  the  estates  in  reversion  ex- 
pectant upon  the  term  :  —  Held  (Rigby,  L. J., 
dissenting),  that  the  duty  payable  in  respect 
of  the  annuity  was  legacy  duty  and  not  succes- 
sion duty.  Shirley  v.  Ferrers  (^Earl)  (1  Ph. 
167 ;  12  L. J., Ch.  Ill) distinguished.  Dc HoglUon, 
In  rcy  Vc  Ifoghton  v.  De  Hoffhttm^  65  li.  J.,  Ch. 
528  ;  [1896]  1  Ch.  855  ;  74  L.  T.  297;  44  W.  U. 
550— C.  A. 

Gift  for  Maintenance.]— A  testator  made  his 
will  in  the  following  terms :  '*  I  give  and  be- 
queath all  my  property,  of  whatsoever  descrip- 
tion, to  my  wife,  for  the  maintenance  of  herself 
and  our  children ;  and  I  constitute  my  wife  to 
be  executrix  of  this  my  will": — Held,  that  a 
trust  was  thereby  constituted  for  the  benefit  of 
the  children,  and  that  the  executrix  was  bound 
to  deliver  an  account  to  the  legacy  duty  oflice. 
Harris,  In  re,  7  Ex.  344  ;  21  L.  J.,  Ex.  92. 

Income  of  Beal  and  Personal  Estate  —  Life 
Estate.] — Where  there  is  a  devise  to  A.  for  life 
of  the  rents  and  profits  of  a  real  estate,  and  the 
interest  and  dividends  of  personal  property,  and, 
after  his  death,  the  whole  estates,  both  real  and 
personal,  to  be  divided  between  B.  and  C. ;  the 
executors  and  trustees  are  bound  to  pay  to  A. 
the  annual  produce  of  the  personal  as  well  as 
real  property  (especially  if  the  personal  property 
is  money  in  the  funds),  without  requiring  a 
receipt  stamped  as  for  a  legacy,  such  annual 
payment  not  being  subject  to  the  tax  imposed 
on  legacies.     Greeii  v.  Croft,  2  H.  Bl.  30. 

Annuity  for  carrying  on  Testator's  Business.] 
— Testator  bequeathed  to  his  trustees  his  business 
upon  certain  trusts,  and  declared  that,  whilst 
the  trustees  should  be  carrying  on  the  business, 
each  of  them  should  receive  the  annual  sum  of 
250Z.  out  of  the  profits  thereof;  and,  further, 
that  whilst  his  son  W.  should  be  managing  the 
business  in  conjunction  with  the  trustees,  he 
should  be  entitled  to  the  "  annual  sum  of  250^ 
more  " : — Held,  that  all  these  annual  sums  were 
legacies  and  liable  to  legacy  duty,  under  8  &  9 
Vict  c.  76,  s.  4.  2'horley,  In  rr,  Thorloy  v.  Mas- 
sam,  60  L.  J.,  Ch.  5.37;  [1801]  2  Ch.  613  ;  64  L.  T. 
515;  39  W.  R.  565— C.A. 

Tmst  not  Enforceable.] — A  devise  to  exe- 
cutors in  full  confidence,  but  without  imposing 
any  trust  or  obligation  enfoi-ceable  either  at  law 
or  in  equity  or  otherwise,  that  they  will  apply  a 
sum  of  money  in  a  particular  manner  does  not 
create  a  trust  upon  which  legacy  duty  is  pay- 
able.   Martineav,  In  re,  48  J.  P.  296. 
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Aamiitj  appointed  in  lien  of  Dower.] — A  tes- 
tator directed  a  settlement  of  his  estates  to  be 
exocuted,  containing  a  power  for  the  tenant 
for-  life,  by  deed  or  will,  to  charge  the  estates 
Mrith  an  annuity  for  the  benefit  of  his  wife. 
The  donee,  by  his  will,  in  execution  of  that 
poorer,  charged  the  estates  with  the  payment  of 
Sin  annual  sum  of  2,000/.  to  his  wife  daring  her 
life,  in  lien,  bar,  and  satisfaction  of  her  dower, 
inriiich  she  accepted : — Held,  that  this  annuity 
^vas  a  gift  subject  to  legacy  duty  under  45 
Geo.  S,  c.  28,  s.  4,  and  not  a  purchase  for  a 
valuable  consideration.  Henniher  (^Lord)  v.  Att.- 
Oe%.y  7  Ex.  331 ;  21  L.  J.,  Ex.  293.  Affirmed,  8 
Ex,  267;  22  L.  J.,  Ex.  41 ;  16  Jur.  1143— Ex. 
Ch. 

Beqnef t  —  Charge  on  Eealty  —  Election.]  — 
Tinder  the  acts  of  1795  and  1805,  no  legacy  duty 
is  payable  on  the  value  of  personal  estate  given 
up  by  one  legatee  to  another  under  the  doctrine 
of  election ;  but  where  the  testator  devises  his 
own  real  estate  to  A.,  and  beqaeaths  A.*s  per* 
sonal  estate  to  B.,  the  legacy  duty  is  payable  on 
the  value  of  the  personal  estate  so  charged  on  the 
real  estate.  Laurie  v.  Clutton^  15  Beav.  131 ; 
21  L.  J.,  Ch.  226  ;  16  Jur.  825. 

Money  Oliarged  on  Beal  Estate.] — ^A.  made  a 
mortgage  in  fee  to  secure  a  sum  lent  to  him  by 
the  trustees  of  his  marriage  settlement.  On  his 
death,  his  daughter  became  entitled  to  the  equity 
of  redemption  of  the  mortgaged  estate  as  his 
heir,  and  under  his  marriage  settlement  to  the 
mortgage  money.  The  trustees  then  conveyed 
the  estate  to  her,  subject  expressly  to  the  equity 
of  redemption,  and  did  not  release  her  father's 
covenant  for  repayment  of  the  money.  After- 
vraide  she  granted  an  annuity  to  M.,  and,  as  a 
sccnrity  for  it,  conveyed  the  estate  and  assigned 
the  money  to  a  trustee  for  him.  By  her  will  she 
devised  the  estate,  but  did  not  dispose  of  her 
personal  estate : — Held,  that  money  was  subject 
to  probate  and  legacy  duty.  Sioahey  v.  Swahey^ 
15  Sim.  502. 

Fund  in  Conrt.]— A  testator,  by  his  will, 
bequeathed  a  sum  of  30,0002.  to  his  three  chil- 
dren, and  directed  his  personal  estate  to  be 
applied,  in  the  first  instance,  in  payment  of  that 
sum  ;  he  then  devised  certain  real  estates  to 
trasteee,  upon  trust,  to  invest  the  rents  and 
profits  from  time  to  time  in  government  stock, 
until  a  fund  should  be  realised,  which,  with  the 
produce  of  his  personal  estate,  would  be  suffi- 
cient to  pay  the  legacies.  A  bill  having  been 
filed  to  carry  the  trusts  of  the  will  into  execu- 
tion, a  receiver  was  appointed  over  the  real 
estate,  by  whom  a  large  fund  was  brought  into 
conrt,  which  was  reported  to  be  applicable  to  the 
)iayment  of  the  legEicies  : — Held,  that  under  the 
true  construction  of  the  statutes  64  Geo.  3,  c.  92, 
and  56  Geo.  3,  c.  56,  the  legacies,  though  paid 
out  of  this  fund,  were  liable  to  legacy  duty. 
Cldand  v.  Ker,  Dr.  227 ;  6  Ir.  Eq.  R.  35  ;  id. 
288. 

Eent-oharge — ^Eatate  pur  autre  vie— Foreign 
Domieil.]  —  A  testator  gave  a  rent-charge,  t4) 
isene  out  of  lands  in  England,  to  A.  for  life,  and 
directed  that  after  her  death  it  shoald  be  con- 
tinned,  and  equally  divided  between  B.,  C,  and 
D.,  during  their  lives  and  the  lives  of  the  longest 
liver.  B.  died  domiciled  abroad,  leaving  an 
English  will,  by  which  she   disposed   of   her 


personal  estate.  On  the  death  of  A.,  who  was 
survived  by  C.  and  D.,  the  crown  claimed  from 
B.'s  executors  legacy  duty  in  respect  of  B.'s  third 
share  of  the  rent-charge  : — Held,  that  such  duty 
was  payable,  for  that  the  interest  in  the  rent- 
charge  which  passed  to  B.'s  executors  was,  by 
the  Wills  Act,  '*  an  estate  pur  autre  vie,  applic- 
able by  law  in  the  same  manner  as  personal 
estate,"  and  therefore  fell  within  36  Geo.  3.  c.  52, 
s.  20,  and  that  it  was  not  exempt  from  duty  by 
reason  of  B.'s  foreign  domicil,  inasmucu  as, 
although  it  was  by  law  applicable  in  the  same 
manner  as  personal  estate,  it  was  not  by  any  of 
the  statutes  made  personal  estate,  but  was  realty 
not  following  the  person.  Chaifield  v.  Berchtoldty 
41  L.  J.,  Ch.  255  ;  L.  R.  7  Ch.  192  ;  26  L.  T.  267; 
20  W.  R.  401. 

Fartnerihip  Eeal  Estate  Situate  Abroad.] — 

Legacy  duty  is  payable  upon  the  share  of  a 
deceased  partner,  a  domiciled  Englishman,  in 
the  proceeds  of  freehold  property  in  a  foreign 
country,  used  for  the  purposes  of  the  partnership, 
and  forming  a  partnership  asset.  Fjrbei  v. 
Steven,  39  L.  J.,  Ch.  485  ;  L.  R.  10  Eq.  178  ;  22 
L.  T.  703;  18  W.  R.  686.  S.  P.,  Stakes,  In  re, 
Stokes  V.  Durroz,  62  L.  T.  176  ;  88  W.  R.  535. 

Honey  to  be  Laid  out  in  Forohaee  of  Land.]— 

Where  a  testator  by  his  will  directs  his  trustees 
within  six  years  of  his  death  to  realise  his  whole 
estate,  and  to  purchase  at  their  discretion  land 
in  Scotland  ana  settle  it  in  tail,  and  the  heir  of 
entail,  after  valuing  the  succeeding  interests, 
disentails,  the  crown  is  entitled  to  legacy  duty 
upon  the  capital  value  of  the  entire  residue,  the 
heir  of  entail  having  "become  entitled  to  an 
estate  of  inheritance  in  possession  in  the  real 
estate  to  be  purchased  therewith,"  within  the 
proviso  to  s.  19  of  36  Geo.  3,  c.  52.  Macfarlane 
V.  Lord  Advocate,  [1894]  A.  C.  291  ;  6  R.  287 
— H.  L.  (Sc). 

Semble,  that,  under  the  above  circumstances, 
legacy  duty  was  chargeable  under  ss.  2  or  3  of 
36  Geo.  3,  c.  52.    lb. 

Lighthouse  Tolls.] — The  profits  arising  from 
the  tolls  of  a  lighthouse  are  i^eal  estate,  and  not 
subject  either  to  legacy  duty.  Att.-Gen.  v.  Jtmes, 
1  Mac.  &  G.  574  ;  1  H.  &  Tw.  493  ;  19  L,  J.,  Ch. 
266;  14  Jur.  379. 

Annuity — ^Husband  and  Wife.] — Husband  and 
wife  being  entitled  in  succession,  under  the  will 
of  the  wife's  aunt,  to  life  interests  in  the 
dividends  of  stock  standing  in  court,  the  wife 
being  the  first  annuitant,  the  husband  granted 
an  annuity  to  E.  charged  upon  the  life  interests 
of  his  wife  and  himself.  The  legacy  duty  on  the 
wife's  annuity  was  duly  paid  :  and  upon  the 
death  of  the  wife  E.  procured  an  order  in  the 
suit  for  payment  to  him  of  all  the  dividends  of 
the  fund  towards  payment  of  his  annuity  and 
arrears,  undertaking  to  pay  the  surplus  to  the 
husband.  On  the  death  of  the  husband,  who 
died  insolvent,  it  wa!k  ascertained  that  no  part 
of  the  legacy  duty  on  his  annuity  had  been  paid : 
— Held,  that  this  annuity  was  a  legacy  within 
the  meaning  of  s.  25.  Bryan  v.  Mansion,  26 
L.  J.,  Ch.  510  ;  3  Jur.  (N.s.)  473  ;  5  W.  R.  483. 

Trust  Deed  —  Life  Eent  —  ConBtmetion.]  — 
Alexander,  Duke  of  Hamilton,  made  a  trust- 
disposition  and  settlement  of  his  property  in  the 
year  1850,  by  which  he  declared,  inter  alia,  that 
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the  collection  of  certain  articles,  pictures,  objects 
of  vertu,  marbles,  bronzes,  and  a  library  at 
Hamilton  Palace,  should  remain  vested  in 
trustees  until  the  extinction  of  the  Scotch 
consolidated  family  debt,  when  the  trustees 
were  to  make  over  to  his  son,  the  Marquis  of 
Douglas — ^afterwards  Archibald,  Duke  of  Hamil- 
ton— or  failing  him,  to  the  heir  in  possession  of 
the  title  and  estates,  the  said  property.  Duke 
Archibald  succeeded  his  father  in  1852,  and 
before  his  death  in  1863  paid  off  the  family 
debts.  He  was  succeeded  by  his  son  the  appel- 
lant, who  was  decerned  his  executor,  qu&  general 
disponee  : — Held,  that  the  appellant  was  liable 
to  pay  to  the  crown  legacy  duty  in  respect  to 
the  property  acquired  by  Duke  Archibald  in  the 
collection  under  the  trust  -  disposition  of  1850. 
Ilavnlton  {DvJis)  v.  Idfrd  Advocate^  1  R.  70 ; 
68  L.  T.  94— H.  L.  (Sc.). 

Property  of  Testator  Abroad  —  Fersonalty 
follows  Domicil.] — Personal  property,  having  no 
situs  of  its  own,  follows  the  domicil  of  its  owner. 
Thowwii  V.  Advocate- General^  12  C.  &  F,  1  ;  9 
Jur,  217. 

The  law  of  the  domicil  of  a  testator  or  an 
intestate  decides  whether  his  personal  property  is 
liable  to  lejjacy  duty.  lb.  S.  P.,  Att.-Gen.  v. 
^'iipier,  6  Ex.  217  ;  20  L,  J.,  Ex.  173  ;  15  Jur.  253. 

What  if  a  Testator's  Domicil.]— iS^  In- 
ternational Law. 

Stock  in  Foreign  Funds.] — Stock  in  foreign 
funds  locally  situated  abroad  is  personalty  follow- 
ing the  domicil  of  the  owner  ;  therefore  a  bequest 
of  such  stock  by  a  party  domiciled  in  England  is 
liable  to  legacy  duty.  Ewing^  In  re,  1  C.  &  J. 
151  ;  1  Tyr.  1)2 ;  9  L.  J.  (0.8.)  Ex.  37. 

Bequest  of  English  Property  by  Foreigner  to 
English  Legatees.] — Property  in  this  counti-y 
belonging  to  a  foreigner,  who  dies  abroad,  and 
appoints  an  English  executor,  and  bequeaths  to 
English  legatees,  is  not  liable  to  legacy  duty. 
Jirucr,  In  re,  2  C.  &  J.  436 ;  2  Tyr.  475  ;  1 
.L.  J.,  Ex.  1.53. 

An  English  testator  by  will  gave  a  fund  to 
trustees  to  pay  the  income  to  his  daughter  for 
life,  and  after  her  death  to  hold  the  fund  in  trust 
for  such  persons  as  the  daughter  should  by  will 
appoint.  The  daughter  for  some  time  previously 
to  and  up  to  her  death  was  domiciled  in  Jei*sey. 
She  dieposed  of  the  fund  by  will,  giving  legacies 
to  two  persons,  and  the  residue  to  her  husband  : 
— Held,  that  the  legacies  were  liable  to  succes- 
sion duty.  Wallop,  In  re,  1  De  G.  J.  &  S.  656  ; 
3  N.  R.  679  ;  33  L.  J.,  Ch.  351  ;  10  Jur.  (N.s.) 
328  ;  10  L.  T.  174  ;  12  W.  R.  587.  S.  P.,  Capde- 
rielle,  In  re,  3  H.  &  C.  895  ;  33  L.  J.,  Ex.  306  ; 
10  Jur.  (N.s.)  1155  ;  12  W.  R.  1110. 

Direction  to  Collect  Foreign  Property  and  In- 
vest in  England.] — When  personal  property  is 
bequeathed  by  a  person  not  domiciled  in  this 
country,  it  is  not,  in  the  first  instance,  liable  to 
legacy  or  succession  duty  on  being  paid  to  the 
legatee.  Bi;t  where  the  executor,  directed  to 
collect  foreign  property  and  invest  it  here,  has 
discharged  the  duty  imposed  on  him,  and  has 
placed  the  fund,  in  the  way  required,  in  this 
country,  any  subsequent  devolution  of  it  becomes 
liable  to  duty,  though  the  party  on  whom  it  may 
devolve  may  (like  the  testator)  be  domiciled 
abroad.  Alt. -Gen,  v.  Campbell,  41  L.  J.,  Ch. 
611  ;  L.  R.  5  H.  L.  624. 


Property  in,  and  Xemlttaneas  firom,  India.] — 

The  personal  assets  situate  in  India,  of  a  testator 
who  resides  and  makes  his  will  and  dies  in  India, 
are  not  subject  to  legacy  duty,  although  after- 
wards remitted  to  this  country  by  an  executor 
who  has  proved  the  will  in  India,  to  executors 
who  have  proved  in  England,  and  administeDed 
under  a  decree  in  the  court  of  chancery  here. 
Arnold  v.  Arnold,  2  MyL  &  Cr.  256 ;  6  L.  J.,  Ch. 
218  ;  1  Jur.  256. 

Where  a  testator  dies  in  India  leaving  per- 
sonal estate  there  only,  and  hia  executors 
reside  and  prove  his  will  there,  no  duty  is 
payable  on  a  legacy  remitted  to  a  legatee  in 
England.  Logan  v.  Fairlie,  2  Sim.  &  S.  291  ; 
3  L.  J.  (O.S.)  Ch.  152  ;  25  R.  R.  208. 

Legacies  bequeathed  by  a  British  subject  in 
the  East  Indies,  out  of  his  personal  estate,  to 
[tersons  in  England,  are  liable  to  the  duty,  if  the 
executor  proves  the  will  in  England,  and  pays 
the  legacies  here,  notwithstanding  the  testator 
realised  and  possessed  his  property  in  India, 
resided  and  made  his  will  there,  and  although 
the  executors  were  in  India  at  the  time  of  their 
appointment,  and  the  will  was  originally  proved 
there.  AU.'Gen.  v.  Cockerell,  1  Price,  165  ;  16 
R.  R.  707. 

A  British  subject,  domiciled  in  England,  made 
his  will  and  died  in  England,  and  by  his  will 
disposed  of  certain  government  notes  of  the 
East  India  Company,  issued  at  Calcutta,  and  the 
amount  of  which  was  receivable  only  under  an 
Indian  probate,  and  appointed  an  English  exe- 
cutor. The  executor  executed  a  power  of  attorney 
to  S.,  in  India,  who  thereupon  obtained  letters 
of  administration  with  the  will  annexed,  in  India, 
under  which  he  received  the  amount  of  the  notes, 
and  remitted  it  to  the  executor  in  England,  who 
paid  it  over  to  the  legatees  : — Held,  that  legacy 
duty  was  payable  thereon.  CoaUs,  In  re,  7.  M 
&  W.  390  ;  10  L.  J.,  Ex.  207. 

A  testator  bom  in  Scotland,  who  resided  and 
died  in  India,  leaving  real  and  personal  property 
there  situate,  but  no  assets  in  Englana,  by  his 
will  and  testamentary  papers  left  the  whole  of 
his  property  in  equal  divisions  to  his  four  natural 
children,  or  the  survivor  of  them,  and  their 
heirs,  subject  to  legacies  and  annuities.  His 
executors  obtained  an  Indian  probate,  and  paid 
the  debts  and  bequests,  and  converted  the  prin* 
cipal  part  of  the  estate  into  money,  which  they 
sent  to  their  bankers  in  England,  and  invested 
it  in  the  funds  in  their  own  names.  Proceedings 
were  commenced  in  England  against  the  execu- 
tors, to  determine  the  claims  under  the  will; 
whereupon  the  stock  was  transferred  into  the 
name  of  the  accountant-general  of  the  court  of 
chancery,  and  the  court  made  a  decree  ascer- 
taining the  shares  of  the  several  claimants  :— 
Held,  that  legacy  duty  was  not  payable  on  the 
legacies  or  shares  of  the  residue  bequeathed. 
Jachton  v.  Forbes,  2  C.  &  J.  382 ;  2  Tyr.  365  ; 
1  L.  J.,  Ex.  159.  Affirmed  in  Dom.  Proc.,  Att.- 
Gen.  V.  JacJuon,  8  Bligh.  15  ;  3  Tyr.  982  ;  2  CI. 
&  F.  48. 

A  testator  resident  in  India,  and  having  all  his 
property  there,  bequeathed  his  residuary  personal 
estate  to  his  brother  J.  H.,  and  his  sister  H.  L., 
in  equal  shares,  but  in  case  his  sister  should  die 
before  him,  then  to  her  children.  The  executor, 
who  was  also  resident  in  India,  having  provetl 
the  will  there,  remitted  the  residue  to  his  agent 
in  England,  with  a  letter,  in  which  he  desirefl 
the  agent  to  appropriate  the  fund  according  to 
the  annexed  extract  of  the  will,  by  which  it 
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\vx>iild  be  perceiyed  that  half  went  to  J.  H.  and 
lialf  to  H.  L.  or  her  children.  H.  L.  had  died  in 
the  lifetime  of  the  testator,  leaving  nine  infant 
children.  A  snit  having  been  instituted  by  the 
children  against  the  agent,  and  also  against  the 
executor  and  J.  H.,  who  were  both  out  of  the 
jurisdiction,  for  the  purpose  of  having  a  moiety 
of  the  fund  secured  : — Held,  that  no  legacy  duty 
^«iras  payable  upon  such  moiety.  Logan  v.  Fairlie, 
1  Myl.  &  Cr.  59. 

A  testator,  resident  in  India,  bequeaths  to 
on.  infant  a  sum  of  money  to  be  invested  in 
the  company's  securities,  of  which  the  interest 
is  to  be  applied  to  her  maintenance,  and  the 
principal  to  be  settled  upon  herself  for  life, 
iRrith  remainder  to  her  children.  He  is  lost  on 
his  voyage < to. England,  leaving  all  his  property 
in  India.  Executors  resident  in  that  countr}- 
prove  his  will  at  Calcutta,  Invest  the  legacy  in 
the  company's  securities,  and  for  several  years 
remit  the  interest  to  their  correspondents  in 
LiOndon  for  the  benefit  of  the  legatee,  who  had 
come  to  England.  A  part  of  that  interest  is 
hrought  into  court  in  a  suit  established  by  her 
for  the  appointment  of  a  guardian,  and  for  the 
allowance  of  maintenance,  and  an  order  is 
made  for  the  payment  to  her  g^uardian  out  of 
the  fund  so  created  of  2001.  a  year  as  main- 
tenance : — Held,  that  there  was  a  specific  appro- 
priation in  India  of  the  legacy,  and  that  the 
payment  of  2002.  a  year  was  not  liable  to  the 
te^cy  duty.    Hay  v.  Fairlie,  1  Buss.  117. 

Power  of  Appointment — limited.] — A  testator 
gave  to  his  sons  real  estates,  with  power  to  appoint 
to  any  woman  they  might  respectively  marry 
a  jointure  in  bar  of  dower : — Held,  that  an  ap- 
pointment under  this  power  was  a  gift  within 
45  Geo.  3,  c.  28,  and  liable  to  legacy  duty. 
Sweeting  v.  SweMing,  1  Drew.  331 ;  22  L.  J.,  Ch. 
441 ;  17  Jur.  123 ;  1  W.  R.  122. 

General  Power.] — A  donee  of  a  power  of 

appointment,  having  executed  by  will  in  favour 
of  the  persons  who  were  to  succeed  in  default  of 
an  appointment,  so  as  to  bring  the  subject  of  the 
appointment  into  the  sum  chargeable  with  the 
appointor's  debts  and  legacies  : — Held,  that  the 
legacy  duty  must  be  paid  as  upon  a  legacy  from 
the  appointor.  Att-Oen.  v.  Bra^kenhury,  1 
H.  &  C.  782  ;  32  L.  J.,  Ex.  108  ;  9  Jur.  (N.s.)  257 ; 
8  L.  T.  822  ;  11  W.  R.  380. 

By  a  marriage  settlement,  20,0002.  was  vested 
in  trustees,  to  pay  the  interest  to  the  father  of 
the  wife  for  his  life,  after  his  death  to  the  hus- 
band for  life,  with  remainder  to  the  wife  for 
her  life,  with  a  power  of  appointment  among  her 
children,  if  any  ;  and,  in  default  of  issue,  then  on 
such  trusts  and  subject  to  such  direction  and  ap- 
pointment as  she  should  make  by  her  will,  in 
<;ase  she  died  in  her  husband's  lifetime,  or  by 
deed  or  will  in  case  she  should  survive  her  hus- 
bond,  and  in  default  of  such  appointment  by 
her  in  trust  for  her  next  of  kin.  The  wife  died 
in  the  lifetime  of  her  husband,  having  by  her  will 
appointed  the  above  sum  to  certain  described 
persons  : — Held,  that  legacy  duty  was  payable  in 
itjspect  of  it.  CholmoMfleley,  In  re,  3  Tyr.  10 ; 
1  C.  &  M.  149  ;  2  L.  J.,  Ex.  65. 


General  Power — ^Exolusion  of  Objects.] — 


J.  IL,  by  will,  directed  his  real  estates  to  be 
sold  and  converted  into  personalty,  and,  after 
giving  certain  legacies,  he  thereby  vested  the 
residue  in  trustees  for  the  use  of  his  daughter  P., 


for  life,  with  power  to  her  to  appoint  the  same 
by  will,  but  expressly  excluding  from  the  benefit 
of  that  appointment  certain  persons  named  or 
indicated  in  his  will ;  and  directed  that,  in  de- 
fault of  appointment,  or  so  far  as  such  appoint- 
ment should  be  incomplete,  the  residue  should 
be  held  by  the  trustees  for  the  next  of  kin  of 
D.  R.  This  power  was  exercised  by  P.  by  her 
will,  partly  in  favour  of  the  next  of  kin  of  D.  R., 
and  partly  in  favour  of  other  persons  : — Held, 
first,  that  she  must  be  considered  to  have  had, 
notwithstanding  the  special  exclusion  in  her 
father's  will,  an  absolute  power  of  appointment 
within  36  Geo.  3,  c.  52,  and  that,  consequently, 
legacy  duty  was  payable  by  her  apiwintees,  upon 
the  bequests  made  by  her,  as  being,  under  s,  7, 
made  by  her  out  of  personal  estate  of  which  she 
had  the  power  of  disposing.  Drake  v.  Ait,- Gen.. 
10  CI.  &  F.  257; 

Annuity  out  of  Lands  by  Will.]— A.,  by 

a  deed  dated  in  1802,  conveyed  lands  to  trustees, 
to  the  use  of  himself  for  life,  remainder  to  B.  his 
son  for  life,  with  remainder  over.  The  deed 
contained  a  proviso,  that  it  should  be  lawful  for 
B.,  by  his  last  will,  to  limit  and  appoint  to  the 
use  of  himself,  or  any  other  person  or  persons, 
any  annual  sum  or  sums  of  money,  not  exceeding 
the  yearly  sum  of  700Z.,  to  be  chargtxl  upon  and 
payable  out  of  the  lands  included  in  the  deed, 
to  commence  from  the  death  of  B.,  and  to  be 
either  perpetual  or  in  fee,  or  payable  for  such 
times  and  in  such  manner  in  all  respects  as 
B.  should  think  fit.  B.,  by  his  will,  by  virtue 
of  this  power,  appointed  an  annuity  of  700Z.  a 
year  to  C.  for  her  life,  charged  upon  and  payable 
out  of  the  land  : — Held,  that  legacy  duty  was  not 
payable  in  respect  of  such  annuity.  Att.-Oen.  v. 
Hertford  (^Marquis),  14  M.  &  W.  284  ;  14  L.  J., 
Ex.  266. 


Within  8  ft  9  Vict.  c.  76.]— A.,  by  deed 


dated  in  1802,  conveyed  lands  to  trustees,  to  the 
use  of  himself  for  life,  remainder  to  B.,  his  son, 
for  life,  remainder  to  the  defendant,  his  grand- 
son, for  life,  with  remainders  over.  Tiie  deed 
proyided  that  it  should  be  lawful  for  the  defen- 
dant  and  the  survivor  of  A,  and  B.  to  declare 
any  new  uses  of  the  lands,  A.  died  in  June, 
1822,  and,  by  indenture  of  appointment  of 
October,  1S22,  B.  and  the  defendant  declared 
that  it  sh'uild  be  lawful  for  B.,  by  deed  or  will, 
to  charge  the  lands  with  the  paymeut  of  any 
sum  not  exceeding  47,000Z.  In  1823,  B.,  by  his 
will,  charged  the  lands  with  payment  to  his 
executors  of  47,000/.,  to  be  applied  in  payment 
of  his  debts,  ami  the  residue  in  trust  for  the  de- 
fendant. B.  dieil  in  1842,  and  in  1847  his 
executors  raised  11,259/.  11*.  8rf.,  part  of  the 
47,000/.,  and  paid  it  to  the  defendant,  the  debts 
having  been  previously  paid : — Held,  that  this 
was  a  gift  by  will,  within  the  8  &  9  Vict.  c.  76, 
although  it  operated  originally  by  virtue  of  a 
power,  and  that  legacy  duty  was  chargeable  on 
the  11,259/.  11#.  8//.,  it  not  having  been  paid  to 
the  defendant  until  after  the  act  came  into 
operation,  notwithstanding  the  testator  died 
before.  Att.-Gcn.  v.  Hertford  (^Marquii)^  3  Ex. 
670  ;  18  L.  J.,  Ex.  332. 

Sale  of  Estates  directed  by  Will  or  Court.] 
— Where  a  testator  directs  a  sale  of  real  estate, 
or  it  takes  place  under  a  power,  legacy  duty  i? 
payable;  but  where  pro^^rty  is  sold  under*  the 
direction  of  the  court,  legacy  duty  is  not  pa}'- 
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able.    Harding  v.  Harding^  2  Qiif.  607  ;   7  Jur.  | 
(N.8.)  906.  I 

A  testator  devised  to  tnutees  his  real  estates, 
to  raise  a  sufficient  sum  to  pay  debts  and  legacies, 
and  also  to  pay  his  two  oaughters  annuities  of 
HOO^  each,  and  he  directed  that,  subject  to  those 
trusts,  the  trustees  should  stand  seised  of  the  real 
estates,  for  his  brother  for  life,  and,  after  his  de- 
cease, for  his  children,  provided  that  it  should  be 
lawful  for  the  trustees,  with  the  consent  of  the 
testator  s  brother  during  his  life,  and  after  his 
decease  with  the  consent  of  the  persons  bene- 
ficially entitled,  to  sell  the  whole  or  any  part  of 
the  real  estate,  and  out  of  the  purchase-money 
invest  so  much  as  would  be  sufficient  to  pay  the 
annuities.  The  testato**  'Uc-tl,  leaving  his  two 
daughters,  his  brother,  uud  seven  children  of  his 
brother,  surviving.  The  tiiistees  sold  a  part  of 
the  real  estate,  ami  paid  the  debts  and  legacies, 
when  it  was  found  toat  the  rents  of  the  residue 
of  the  real  estate  were  not  sufficient  to  pay  the 
annuities,  whereupon  a  bill  in  chancery  was  filed 
by  the  testator's  brother  and  his  children  against 
the  trustees  and  the  testator's  daughter  ;  and,  in 
pursuance  of  an  order  of  the  court,  the  residue  of 
the  real  estates  was  sold,  and  SO,OCk)/.,  part  of  the 
])urcha6e-money,  invested,  and  the  interest  ap- 
plied in  payment  of  the  annuities.  The  daughters 
and  brother  having  afterwards  died,  the  brother  s 
children  became  entitled  to  the  20,000Z.,  when 
the  crown  claimed  legacy  duty  on  that  sum  : — 
Held,  that  if  the  court  of  chancery  acted  on  its 
general  power  of  ordering  the  sale  of  real  estate 
to  satisfy  charges,  legacy  duty  was  not  payable  ; 
but  if  the  court  acted  on  the  clause  in  the  wiU, 
and,  in  consequence  of  the  will  containing  that 
clause,  compelled  the  trustees  to  execute  the 
l>ower,  legacy  duty  was  payable,  inasmuch  as  in 
that  case,  the  sale  of  the  real  estate  was  substan- 
tially by  direction  of  the  testator  himself.  JJtfb- 
gtm  V.  Xaale,  8  Kx.  368  ;  22  L.  J.,  Ex.  175. 
S,  C,  17  Beav.  178. 

In  a  chancery  suit  filed  by  the  trustees  for  the 
establishment  and  performance  of  a  will  contain- 
ing similar  clauses,  a  decree  was  made  accord- 
ingly ;  and,  one  of  the  trustees  iMiving  prayed  a 
sale  of  part  of  the  real  estate,  it  was  referred  to  the 
master,  who  reported  favourably,  and,  although 
there  were  no  debts,  an  order  for  sale  was  made. 
The  produce  of  the  sale  was  paid  into  the  Bank 
of  England  to  the  credit  of  the  cause,  and  subse- 
quently laid  out  in  consols,  and  the  interest  paid 
to  the  tenant  for  life.  On  his  death  a  decree  was 
made  for  transferring  the  stock  to  the  party 
absolutely  entitled  to  the  real  estate,  accoixling 
to  the  terms  of  the  will : — Held,  that  legacy  duty 
did  not  attach.  Mule*  Y.  Jenningt^  8  Ex.  839  n. ; 
22  L.  J.,  Ex.  368. 

Direction  to  Bell  Luid— No  Sale.]  —  Where 
testamenttSry  jmpers  were  construed  as  amount- 
ing not  merely  to  a  power  of  sale  for  the  pur- 
poses of  the  trust,  but  to  a  direction  to  sell  in 
case  the  testator  should  die  without  leaving 
any  heir  of  his  body  living  at  the  time  of  his 
death  :— Held,  therefore,  that  though  in  fact  the 
real  estate  was  not  sold,  the  positive  direction  to 
sell  rendei'ed  it  liable  to  legacy  duty.  Williamson 
V.  Advocate- General,  10  CI.  &  F.  1  ;  13  Sim.  513. 

When  real  property  is  by  wiU  expressly 
directed  to  be  sold,  and  the  produce  and  the  tes- 
tator's personalty  all  are  to  constitute  one  fund 
applicable  to  the  purposes  of  the  will,  the  land, 
t  hough  unsold,  and  though,  in  consequence  of  the 
happening  of  certain  events,  it  might,  for  the 


purposes  of  devolution,  go  to  the  heir,  is  never- 
theless, for  fiscal  purposes,  to  be  treated  as  per- 
sonal propertv.  A  tU-Oen.  v.  Lttmat,  43  L.  J.,  Ex. 
32 ;  L.  K.  9  Ex,  29 ;  29  L.  T.  749  ;  22  W.  B.  188. 

Whea  dome  at  diieretioa.] — Prior  to  the 

Succession  Duty  Act,  16  3c  17  Vict  c.  51,  legacy 
duty  was  not  chargeable  upon  real  estate,  except 
where  its  conversion  into  personalty  took  place 
under  some  imperative  trust  or  direction  to  that 
effect.  Hence,  where  the  conversion  was  a  thing 
done  at  discretion,  for  the  convenience  and  bene* 
fit  of  the  parties,  the  claim  of  the  crown  did  not 
arise.  Advocate- General  v.  Smith,  I  Macq.  H.L 
760. 

A  testator,  after  giving  certain  legacies,  be* 
queathed  to  his  executors  the  residue  of  his 
estate,  real  and  personal,  at  such  times  as  they 
should  think  fit,  to  sell,  convey  or  otherwise  con- 
vert into  money,  the  same  or  any  part  thereof. 
He  also  directed  that  the  residue  of  his  estate 
should  be  invested  as  it  should  be  realised,  and 
should  be  divided  amongst  his  children  in  cer- 
tain specified  shares  and  proportions  ;  that  in  case 
any  of  his  daughters  should  marry  under  twenty- 
one,  the  trustees  ahould  settle  her  fortune  upon 
such  trusts  as  were  specified  in  the  will  of  the 
testator's  father,  with  respect  to  certain  be- 
quests of  personal  property  to  the  testator*8 
sisters ;  and  he  directed  that  the  trustees 
should  have  full  power  in  making  such  sales,  of 
causing  any  part  of  the  real  or  personal  estate  to 
be  valued  instead  of  being  sold,  and  of  allotting 
such  part  to  any  of  his  children  at  the  amount  of 
the  valuation  as  part  of  his  or  her  proportion  of  bin 
residuary  estate,  but  to  be  considered  as  personal 
property.  The  trustees  sold  the  personal  and  a 
large  portion  of  the  real  estate  ;  and  the  residue 
of  the  real  estate  they  caused  to  be  valued,  and 
allotted  the  same  to  the  son  at  the  amount  of 
valuation.  The  proceeds  of  the  estate  which  had 
been  sold  they  divided  amongst  the  daughters, 
according  to  the  respective  shares  : — Held,  that 
legacy  duty  was  payable  only  on  the  amount  of 
that  part  of  the  estate  which  had  been  actually 
sold.  Att.-Gen.  v.  Mangles,  6  M.  &  W.  120  ;  2 
H.  &  H.  74  ;  3  Jur.  281. 

A  testator  devised  real  estates  to  trustees,  for 
the  benefit  of  several  parties  for  life,  and  after 
their  deaths  to  be  distributed  amongst  their  chil- 
dren ;  and  the  will  contained  a  power  by  which 
the  testator  directed  that  it  should  be  lawful  for 
the  trustees  to  sell  the  same,  or  part,  &c.,  **as 
shall  appear  most  expedient  to  my  trustee  or 
trustees  for  the  time  being,  towards  the  manage- 
ment of  my  property  and  aflfaire."  Some  portion 
was  sold  shortly  after  the  testator's  death,  be- 
cause, being  suitable  for  building,  it  was  advan- 
tageous to  the  estate  to  sell  it ;  and  the  remainder, 
after  being  subject  to  the  trusts  for  ten  years, 
was  sold  under  an  order  of  a  court  of  equity : — 
Held,  that  the  money  arising  from  neither  sale 
was  liable  to  legacv  duty.  Evans,  In  re,  2  C.  M. 
&  R.  206  ;  6  Tyr.  600  ;  4  L.  J.,  Kx.  201. 

Where  a  testamentary  instrument  implies  a 
direction  to  sell  the  testator's  real  estate,  the 
proceeds  of  the  sale  are  liable  to  legacy  duty. 
Advocate- General  v.  Ramsay  s  Trustees,  2  C, 
M.  &  R.  224,  n  ;  4  L.  J.,  Ex.  211. 

A  testator  devised  his  real  estates  to  pay  the 
rents  to  his  brothers  and  sister,  and  the  survivor 
of  them,  for  their  lives,  and  after  the  death  of 
the  survivor,  to  convey  the  estates  to  all  his 
nephews  and  nieces  equally,  as  nearly  as  they 
could  make  partition,  and  in  the  meantime  to 
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pay  the  rents  to  them.  For  the  purpose  of  such 
partition  it  should  be  lawful  for  the  trustees  to 
Kcll  all  or  any  part  of  the  estates,  and  they 
should  stand  possessed  of  the  money  arising 
from  such  sale  upon  the  same  trusts  as  were  de- 
clared concerning  the  residue  of  the  personal 
estate,  namely,  for  his  brothers  and  sister  and 
the  survivor  of  them,  for  life,  and  then  for  his 
nephews  and  nieces.  The  testator  died  in  1819, 
leaving  his  sister  and  two  brothers  him  surviv- 
ing, the  last  of  whom  died  in  1832.  He  also  left 
ten  nephews  and  nieces.  In  1833,  and  at  various 
times  afterwards,  the  trustees  sold  the  real  es- 
tates for  i),0642.,  with  the  view  of  dividing  the 
proceeds  of  the  sale  among  the  nephews  and 
nieces  : — Held,  that  legacy  duty  was  payable  on 
this  sum,  it  being  money  arising  from  reid  estate 
directed  to  be  sold.  Att.-GetL  v.  Simoow,  1  £x. 
749  :  18  L.  J.,  Ex.  61. 

A  testator,  after  devising  his  real  estate  to  trus- 
tees, for  certain  persons  in  tail  male,  empowered 
his  trustees,  after  his  death,  to  sell  or  exchange 
Bucii  real  estate,  and  to  invest  the  moneys  arising 
from  such  sale  in  the  purchase  of  other  real 
estate,  to  be  settled  and  conveyed  upon  the  same 
trusts.  The  will  also  empowered  the  trustees, 
until  such  purchases  were  made,  to  invest  the 
produce  of  the  sale  in  the  funds,  or  on  mortgage 
of  real  estate.  The  trustees,  having  sold  part  of 
the  estate  under  this  power,  invested  the  produce 
in  the  funds : — Held,  that  legacy  duty  was  not 
payable  in  respect  of  the  money  so  invested. 
Jleale  v.  KnigJU,  8  Ex.  830  ;  22  L.  J.,  Ex.  358. 

Contract  for  Bale — Vesting  in  DeviBoe.] — 

Where  trustees  for  sale  under  a  will,  who  had 
entered  into  a  contract  with  a  purchaser,  and 
paid  legacy  duty  on  the  amount  of  the  purchase- 
money,  afterwards  vested  the  estate  in  thepcrscm 
to  whom  (subject  to  the  trust)  the  land  was 
devised,  whereby  he  became  the  proper  party  to 
convey.  Semble,  that  succession  duty,  and  not 
legacy  duty,  ought  to  have  been  paid.  I/inct' 
ihkirV)  V.  Lichfield  (Earl),  36  L.  J.,  Ch.  313  j 
L.  K.  2  Ch.  155  ;  16  W.  R.  323. 

]>eTiM  —  Power  to  Compel  Sale — Fnrehaie- 
moaey.] — H.  left  an  estate  to  his  nieces,  with  a 
power  to  W.  to  compel  them  to  put  him  into 
)X)6se86ion  thereof  on  payment  to  them  of  10,000Z. 
W.  having  done  so  : — Held,  that  legacy  duty  was 
{layable  on  the  10,000Z.  under  45  Geo.  3.  c.  28, 
and  48  Geo.  3,  c.  149.  Att.-Gen.  v.  WyTidham,  1 
H.  &  C.  568  ;  32  L.  J.,  Ex.  1 ;  8  Jur.  (N.s.)  1182  ; 
7  L.  T.  386  ;  11   W.  R.  185. 

Fund  to  be  Laid  out  in  Land.] — ^A  fund  be- 
({ueathed  to  trustees  to  be  laid  out  in  land, 
tliongh  not  actually  so  laid  out,  is  liable  to  legacy 
dutv  while  the  trusts  of  the  will  remain  undis- 
charged.  De  Lanrey  v.  Inland  Revenue  Com- 
miuivtters,  39  L.  J.,  Ex.  76 :  L.  R.  5  Ex.  102 ; 
22  L.  T.  239  ;  18  W.  R.  468— Ex.  Ch. 

For  Ferioni  in  Snocetsion — CompoiitloD 


for  Duty  Payable  in  respeot  of  Life  Estatek — 
Liability  of  oorpni.] — Legacy  duty  remains  pay- 
able in  respect  of  money  bequeathed  upon  trust 
to  be  laid  out  in  land  to  be  settled  to  uses  for 
the  benefit  of  persons  in  succession,  notwith- 
standing that  successive  tenants  for  life  have 
compounded  for  the  duties  payable  in  respect  of 
their  estates  for  life.  Money  was  bequeathed, 
prior  to  1881,  in  trust  to  be  laid  out  in  land  to 
be  settled  to  uses  for  the  benefit  of  persons  in 
succession.     Under  the  ultimate  limitations,  and 


in  the  events  which  happened,  the  uses  were 
to  the  testator's  grandson  for  life,  remainder  to 
his  first  and  every  other  son  in  tail,  remainder  to 
the  grandson  in  tail  The  grand^n  executed  a 
disentailing  assurance  in  his  lifetime,  and  died 
without  ever  having  had  a  son.  No  investment 
in  land  was  actually  made.  Affidavit  duty  was, 
under  the  Customs  and  Inland  Revenue  Act, 
1881,  paid  in  respect  of  the  money  so  far  as  it 
formed  part  of  the  grandson's  estate,  after  de- 
ducting the  latter's  debts  : — Held,  that  payment 
of  affidavit  duty  on  the  money,  as  part  of  the 
grandson's  estate,  did  not  exempt  it  from  pay- 
ment of  legacy  duty  as  part  of  the  testator's 
estate.  SaygarWi  TrusU,  In  re  (22  Ch.  D. 
545)  distinguished.  Kerdis  (Lord)  v.  Hodgson, 
64  L.  J.,  Ch.  685  ;  [1896]  2  Ch.  458  ;  13  R.  603  ; 
72  L.  T.  866. 

Cliaritable  LegflMies.] — ^A  testator  bequeathed 
to  trustees  3/.  per  cent,  consols,  as  to  a  part  to 
pay  and  apply  the  dividends  in  establishing  and 
supporting  a  daily  school,  for  the  instruction  of 
twenty  l^ys,  on  the  pnnciple  of  a  national 
school,  the  dividends  to  be  retained  by  R.  B., 
sen.,  and  R.  B.,  jun.,  two  of  the  trustees,  to  be  so 
applied  ;  and  he  directed  that  R.  B.,  jun.,  should 
be  the  schoolmaster,  and  that  the  management, 
of  the  school  should  always  remain  in  the  family 
of  R.  B.  And  as  to  the  other  part  of  the  stock, 
the  testator  directed  that  the  dividends  should  be 
paid  by  the  trustees  to,  and  applied  by,  tho 
schoolmaster  for  the  time  being  of  the  school,  in 
providing  the  boys  with  pinafores,  caps  ant  I 
shoes,  and  also  with  books  and  slates,  such 
clothes,  books  and  slates  to  be  left  behind  them 
on  leaving  the  school : — ^Held,  that  these  be- 
quests were  subject  to  legacy  duty.  Chriffitht^ 
In,  re,  14  M.  &  W.  510  ;  15  L.  J.,  Ex.  130. 

A  bequest  of  moneys  to  trustees  for  the  pur- 
pose of  building,  endowing,  and  repairing  a 
church  is  subject  to  a  legacy  dutv  of  10/.  per 
cent.  Parker,  In  re,  4  H.  &  N.  666  ;  29  L.  J., 
Ex.  66 ;  5  Jur.  (N.s.)  1058  :  7  W.  R.  600. 

A  testator  gave  charitable  legacies,  to  be  paid 
out  of  pure  pei-sonalty,  and  afterwards  directed 
the  duties  on  all  legacies  to  be  paid  out  of  residue 
in  exoneration  of  the  legacies  : — Held,  that  the 
charitable  legacies  were  exonerated  from  duty 
only  in  the  proportion  to  which  the  residue  con- 
sisted of  pure  personality.  Jammn,  In  re^ 
Leavers  v.  Clayton,  47  L.  J.,  Ch.  675  ;  8  Ch.  D, 
584  ;  39  L.  T.  89  ;  26  W.  R.  907. 

By  56  Geo.  3,  c.  66,  sched.,  part  3,  and  5  &  6 
Vict.  c.  82,  s.  38,  legacies  given  for  charitable 
purposes  are  exempt  from  duty,  but  such  exemp- 
tion does  not  extend  to  legacies  absolute  on  the 
face  of  the  will,  but  bound  bv  a  secret  trust  for 
charitable  purposes.  CSdlen  v.  Att.  -  Oen, 
(Ireland),  L.  R.  1  H.  L.  190  ;  12  Jur.  (n.s.)  531 ; 
14  L.  T.  644  ;  14  W.  R.  869. 

Bequest  by  a  parish  priest  in  Ireland  of  "  all 
my  property  and  money  to  the  poor."  The 
assets  were  all  in  Ireland,  and  the  will  was 
proved  there  : — Held,  liable  to  legacy  duty.  To 
bring  a  legacy,  for  a  purpose  merely  charitable, 
within  the  exemption  from  legacy  duty  in  the 
5  dc  6  Vict.  c.  82,  s.  38,  it  must  appear  by  the 
will  itself  that  the  charitable  purpose  is  to  bo 
restricted' to  Ireland.  Kenny  v.  Att, -Gen.,  11 
L.  R,  Ir.  253. 

Testator  gave  his  residuary  estate  (which 
amounted  to  13,000/.)  to  his  executors,  to  be  by 
them  appropriated  to  the  education  of  tlic  [)0()r 
in  Ireland,  principally  those  in  or  about  Limerick  i 
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— Held,  that  legacy  duty  was  payable  on  the 
residue.  Att.-Oen,  v.  Fitzgerald^  13  Sim.  83  ;  7 
Jur.  569. 

A  legacy  of  601.  a  year  to  be  laid  out  in  bread 
for  the  poor  of  a  parish,  is  liable  to  the  legacy 
duty  ;  although  the  poor  were  so  numerous  that 
no  one  receiyed  more  than  the  value  of  2*.  per 
r.nnum.  tVanhliiCt  Cliarity^  In  re,  3  Sim.  147  ; 
3  Y.  &  J.  544. 

A  charitable  legacy  is  liable  to  pay  duty,  not- 
withstanding a  direction  that  the  fund  is  to  be 
distributed  among  the  individual  objects  in  sums 
of  less  than  20/.  Harng  v.  Hoive  ^Earl),  29 
Beav.  261  :  30  L.  J.,  Ch.  612  ;  7  Jur.  (N.B.)  383  ; 
9  W.  R.  404. 

Two  Sums  to  same  Person.] — If  any  of 

the  objects  of  the  above  bounty  should  have  re- 
ceived to  the  amount  of  20/ .  or  upwards,  by 
having  been  selected  to  receive  such  bounty  on 
more  than  one  occasion,  legacy  duty  would 
attach  on  such  amount,  and  the  duty  would  be 
calculated  according  to  the  nearness  of  blood  of 
such  individual,  and  in  that  case  the  executors 
would  be  accountable  for  and  bound  to  retain 
the  duty  chargeable  on  such  amount.    Ih. 

Ditcretion   of  Exeoutors.]  —  Executors 


cannot  be  called  upon  to  pay  legacy  duty  upon 
the  whole  of  a  residue  bequeathed  to  them  in 
trust  to  divide  the  interest  among  poor  pious 
persons,  in  10/.  or  15/.  as  they  should  see  fit. 
WilkinMon,  In  re,.!  C,  M.  &  R.  142  ;  4  Tyr.513  ; 
3  L.  J.,  Ex.  236.  S.  P.,  AU.-Oen,  v.  Nash,  1 
M.  &  W.  237  ;  1  Tyr.  &  G.  584  ;  5  L.  J.,  Ex.  289. 

To  Individuals  in  a  Class.  J — A  bequest  to 

trustees  of  2,000/.  consols,  to  divide  the  income 
yearly  between  twelve  poor  persons,  but  no 
person  to  be  eligible  two  years  in  succession,  is 
liable  to  legacy  duty.  Pearce,  In  rsj  24  Beav. 
491. 

3.  When  Payable. 

On  Payment,  Deliyery,  Eetainer,  SatisflEiction 
or  Discharge.] — A  legacy,  beciueathed  by  will  of 
a  person  dying  in  1771,  of  a  sum  of  money  to 
an  executor  to  pay  the  interest  thereon  to  the 
testator's  natural  child  for  his  life,  and,  on  his 
death,  to  pay  over  the  principal  to  his  children, 
the  interest  of  which  had  accordingly  been  regu- 
larly paid  to  the  legatee  for  life  up  to  his  death, 
which  happened  in  1812,  his  two  sons  (his  only 
children)  having  died  long  before  that  time,  and 
previously  disposed  of  their  interest  in  the  be- 
quest, is  within  48  Geo.  3,  c.  149,  sched.  3,  as 
being  a  legacy  given  by  will  of  a  person  dying 
before  the  5th  April,  1805,  and  not  paid,  re- 
tained, satisfied  or  discharged  till  after  the  10th 
October,  1808,  and  consequently  liable  (as  to  the 
interest  taken  by  the  representatives  of  the 
children)  to  the  duty  of  8/.  per  cent,  imposed 
by  that  statute  on  such  legacies  when  given  for 
the  benefit  of  strangers  in  blood  to  the  testator. 
Att.-Oen.  V.  Manners  (^Ladij),  1  Price,  411. 

S.  M.  devised  all  his  real  estates,  except  his 
mortgages  in  fee,  unto  V.  and  J.  M.,  their  heirs 
and  assigns,  upon  certain  uses,  viz.,  to  the  use  of 
AV.  M.  and  his  assigns  for  life,  with  remainder  in 
tail  to  his  issue,  with  divers  remainders  over, 
'i'he  testator  devised  all  the  residue  of  his  per- 
sonal estate  as  also  all  such  real  estates  as  he 
was  seised  of  as  mortgagee  in  fee,  unto  V.  and 
W.  M.,  their  heirs,  executors,  &c.,  to  convert  the 
whole  of  the  residue  into  money,  and  to  lay  out 


and  invest  the  same  in  the  purchase  of  real 
estate,  to  be  conveyed  to  V.  and  J.  M.  (the 
trustees  of  his  real  estates),  their  heirs,  &a,  upon 
the  same  uses  as  his  real  estates.  And  the 
testator  declared,  that  until  such  purchases  his 
executors  should  place  out  or  continue  all  the 
residue  at  interest,  in  the  names  of  his  executoi-s, 
on  mortgage  of  real  estates,  or  in  the  public 
funds ;  the  interest  of  which  latter  was  to  be 
paid  to  the  persons  to  whom  the  rents  of  the  real 
estate  therewith  to  be  purchased  would  belong 
by  virtue  of  his  will.  The  testator  appointed  V. 
and  W.  M.  his  executors,  and  died  in  1791,  when 
they  took  upon  themselves  the  execution  of  the 
will.  The  residue  amounted  to  14,000/.,  and 
was  invested  in  mortgage  in  the  n.amcs  of  llic 
executora.  before  1796,  and  before  36  Geo,  3,  c.  52 : 
after  which  V.  died  ;  and  W.  M.,  who  enjoyctl 
the  interest  during  his  lifetime,  became  the 
surviving  executor.  W.  M.  died  without  issne  in 
1825.  The  money  was  never  applied  in  the 
purchase  of  real  estate ;  and  W.  H.  and  G.  K., 
the  executors  named  in  the  will  of  W.  M.,  on  the 
26th  January,  1832,  paid  the  Residue  of  the 
personal  estate  of  S.  M.  (the  original  testator)  to 
J.  M.,  he  being  the  person  entitled  to  it  under 
S.  M.'s  will :— Held,  that  this  was  a  legacy  given 
by  the  will  of  a  pei^son  dj'ing  before  the  5th 
April,  1805,  and  paid,  satisfied  or  discharged 
after  the  31st  August,  1815,  within  55  Geo.  3, 
c.  184,  and  was  liable  to  the  payment  of 
the  legacy  duty  under  that  act.  Att.-Gen.  v. 
IfaitcocJi,  2  M.  &  W.  563  ;  M.  &  H.  159  ;  6  L.  J., 
Ex.  168. 

A.,  who  died  in  1794,  bequeathed  a  legacy  in 
consolidated  stock  to  executors  to  pay  the  interest 
to  B.  for  life ;  remainder,  after  B.'s  decease,  to 
the  surviving  children  of  B.  on  their  attaining 
twenty-one ;  remainder,  if  no  surviving  children, 
to  the  appointment  of  B.  ;  remainder  in  default 
of  appointment  to  B.'s  next  of  kin.  Upon  A.*s 
death  the  executors  transferred  the  legacies  into 
their  own  names  from  that  of  the  testator,  paid 
his  debts,  and  accounted  for  the  residuarv  estate 
to  the  residuary  legatee ;  the  dividends  were 
regularly  paid  by  the  executoi-s  to  B.  until  1826, 
when  she  died,  leaving  three  children : — Held, 
that  the  transfer  did  not  amount  to  a  payment, 
delivery,  retainer,  satisfaction  or  discharge  of 
the  legacy  before  the  31st  August,  1815,  and 
was  therefore  liable  to  the  duty  under  55  Geo.  3, 
c.  184.     Att.-Oen.  v.  Wood,  2  Y.  &  J.  290. 

A.  having,  by  way  of  provision  under  a  marriage 
settlement,  executed  a  bond  to  the  trustees  of  the 
settlement,  for  securing » 16, 000/.  after  his  death, 
for  C.  and  his  wife,  and  then,  subject  to  trusts  in 
favour  of  their  issue,  for  A.  absolutely,  A.  be- 
queathed the  16,000/.,  in  case  it  reverted  into  the 
residue  of  his  estate  at  any  time,  in  trust  as  to 
14,000/.  for  D.  Upon  A.'s  death  in  1794,  a 
chancery  suit  was  instituted  for  carrying  his  will 
into  effect ;  and  the  master  having  reported  that 
the  16,000/.  was  a  specialty  debt  due  from  A.'s 
estate  to  the  trustees  of  the  settlement,  stock 
(paid  into  court  by  A.'s  executoi-s)  to  the  value 
of  16,000/.  was,  in  1807,  under  an  order  of  court, 
transferred  to  the  account  of  C.  in  the  cause.  C. 
died  without  issue  between  the  date  of  the  order 
and  the  transfer,  and  the  dividends  of  the  stock 
were  paid  to  his  widow  until  her  death  in  1848, 
when,  upon  the  petition  of  D.,  the  court  ordered 
the  stock  to  be  sold,  and  the  14,000/.  to  be  paid  to 
him  : — Held,  that  the  legacy  was  paid,  delivered, 
retained,  satisfied  or  discharged  before  the  31st 
August,  1815,    within    the  55  Geo.  3,  c.  184, 
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eched.  lii.,  pt.  3,  and  therefore  that  no 
l^acy  duty  was  payable  on  the  actual  receipt 
of  the  14,000^.  by  D.  in  1848.  Att.-Oen.  v. 
Xoscombe,  5  H.  &  N.  564  ;  29  L.  J.,  Ex.  305. 

By  will  3,000^.  given  to  trustees,  upon  trust  to 
inyest,  and  to  pay  the  interest  to  A.  for  life,  and 
After  her  deatn  to  transfer  the  principal  to  B. 
Under  a  decree  this  legacy  is  paid  by  the  trustees 
into  court,  and  invested  in  stock  in  the  name  of 
the  accountant-general,  previous  to  the  imposi- 
tion of  the  duty  on  legacies,  by  20  Geo.  3,  c.  28, 
B.  being  then  an  infant,  and  therefore  incapable 
of  discharging  the  trustees.  This  is  a  sufficient 
Appropriation  of  the  legacy  within  the  words  of 
the  act  48  Geo.  3,  c.  149,  *'paid,  retained,  satis- 
fied, or  discharged,"  before  the  10th  October, 
1808,  and  therefore,  upon  a  question  arising  at 
the  time  of  the  principal  becoming  payable,  it 
was  determined  that  no  legacy  duty  was  charge- 
Able  in  respect  of  it.  Hill  v.  AtkiTUOHj  2  Mer. 
45. 

A  testator  bequeathed  a  sum  of  money  to  A. 
for  life,  and  after  her  decease  to  her  children,  as 
«he  should  appoint,  and  in  default  of  appoint- 
ment, equally  among  all  her  children,  who  if  sons 
ehonld  attain  twenty -one,  or  if  daughters  should 
Attain  that  age  or  be  married  ;  and  if  she  should 
have  no  such  children,  then  according  to  her 
Appointment,  and,  in  default  of  appointment, 
over.  Upon  the  death  of  the  testator,  a  suit 
was  instituted  for  the  purpose  of  having  this 
legacy  secured ;  under  the  decree  made  in  that 
suit  in  the  year  1798,  the  executors  paid  the 
Amount  into  court,  and  prior  to  November,  1 802,  the 
whole  of  it  was  invested  in  stock  in  the  name  of 
the  accountant-general  and  placed  to  the  separate 
account  of  A.,  who  continued  to  receive  the 
dividends  during  her  life  : — Held,  that  this  was  a 
sufficient  payment  of  the  legacy  within  the  55 
Oeo.  3,  c.  184,  and  therefore,  that  upon  A.'s 
death,  in  the  year  1884,  the  parties  interested  in 
the  remainder,  who  were  children  of  A.,  were 
entitled  to  receive  their  several  shares  of  the 
fond  without  producing  receipts  for  the  legacy 
duty.     Cbombe  v.  li-Ut,  I  MyL  &  C.  69. 

Payment  on  Death.]— Where  father  and  son 
^vere  entitled  each  to  estates  for  life,  with 
remainder  to  the  sous  of  the  latter  in  tail  male, 
with  power  to  them  both  to  dispose  of  that 
property,  and  they  jointly  charged  the  same  with 
a  mm  payable  on  the  death  of  the  father  in 
payment  of  his  debts  and  legacies,  and  to  be 
paid  to  his  executors  for  that  purpose  : — Held, 
^lat  this  was  the  creation  of  a  new  personal 
estate  within  the  meaning  of  65  Geo.  3.  Att.- 
Oen.  V.  Metcalfe,  6  Ex.  26 ;  20  L.  J.,  Ex.  329. 

Bealty  lianded  over— Direetion  to  Sell.]— A 
devise  of  real  property  to  trustees  to  be  sold,  and 
the  profits  to  be  deemed  part  of  the  residue  of  the 
testator's  estate,  or  go  in  aid,  if  necessary,  of 
the  rest  of  his  property  in  discharge  of  his  pe- 
coniary  legacies,  given  either  by  his  will  or 
any  codicil  thereto,  is  liable  to  the  legacy  duty 
imposed  by  48  Geo.  3,  c.  149,  although  the 
residuary  legatee  took  the  property  in  statu  quo, 
and  the  trustees  did  not  convert  it  into  money  by 
aale,  according  to  the  directions  of  the  will,  there 
being  no  chum  to  render  such  sale  necessary. 
Att.'G9n.  V.  Holfm-d,  1  Price,  426  ;  16  R.  R.  737. 

DifeUimer  —  When  Allowed.]  —  Although  a 
legatee  may  disclaim  a  legacy,  yet  after  he  has 
accepted  and  bequeathed  it  by  his   will,  his 
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executor  cannot  disclaim  the  legacy.    Att.-Oen, 
V.  Munhy,  3  H.  &  N.  826. 

Exemption — Defioiency  of  Estate.] — T.,  being 
seised  in  fee  of  lands,  mortgaged  them  as  a 
security  for  money  lent.  The  deed  contained 
a  covenant  by  T,  to  pay  the  principal  and 
interest  on  a  certain  day.  By  another  deed,  T, 
covenanted  to  pay,  on  a  certain  day,  a  further 
sum  of  money  lent,  and  that  the  same  lands 
should  be  charged  with  that  sum  also.  T.,  by 
will,  devised  his  real  estate  to  B.,  whom  he  ap- 
point-ed  his  executor.  T.  paid  the  interest  on  the 
mortgage  debts,  but  died  without  having  paid 
the  principal.  The  personal  estate  of  T.  was 
only  sufficient  to  discharge  his  funeral  and  testa- 
mentary expenses.  B.,  by  will,  bequeathed  his 
real  and  personal  estate  to  his  two  sons,  whom 
he  appointed  his  executors,  and  died  without 
having  paid  the  mortgage  debts.  The  executors 
of  B.  exhausted  his  personalty  by  paying  with  it 
those  debts,  and  on  that  ground  claimed  an  ex- 
emption from  legacy  duty  : — Held,  that  the 
executors  were  bound  to  pay  legacy  duty. 
Taylor's  Estate,  In  re,  8  Ex.  384  ;  22  L.  J,,  Ex. 
211. 

A  testator  left  annuities  and  legacies,  the 
duty  on  some  of  which  was, charged  on  the 
residue.  The  executor  paid  the  legacy  duty  on 
the  annuities,  and  paid  the  legacies,  but  not  the 
duty  on  them,  and  afterwards  became  bankrupt. 
The  residue  of  the  estate  would  be  insufficient, 
after  payment  of  the  costs  of  an  administration 
suit,  and  of  the  payment  of  the  duty  unpaid,  to 
provide  for  the  annuities  : — Held,  that  the  crown 
had  no  claim  on  the  estate.  Wright  v.  Same- 
wall,  19  L.  J.,  Ch.  38  ;  13  Jur.  1041. 

4.  Amount  on  which  Payable. 

Mode  of  Calenlating.]— The  16  &  17  Vict 
c.  57,  s.  31,  which  enacts,  that  where  it  shall  be 
required  to  calculate,  for  the  purpose  of  legacy 
duty,  the  value  of  any  annuity,  such  value 
shall,  after  the  time  appointed  for  the  commence- 
ment of  the  act,  be  calculated  according  to  the 
tables  in  the  schedule  to  that  act,  and  not  ac- 
cording to  the  tables  in  36  Geo.  3,  c.  52,  is  con- 
fined to  cases  where  the  testator  died  after  the 
commencement  of  the  act,  and  does  not  extend 
to  cases  where,  the  death  being  before,  the  act 
of  calculation  and  payment  occur  after  the  com- 
mencement of  the  statute.  ComwallU  (^Eart), 
In  re,  11  Ex.  580  ;  25  L.  J.,  Ex.  149 ;  4  W.  R. 
711. 

Legacy  in  SatlBllMtion  of  Debt — ^Eyidenee.] — 
A  statement  in  a  will  that  a  legacy  is  bequeathed 
in  satisfaction  of  a  debt  is  sufficient  primd.  facie 
evidence  of  the  testator's  indebtedness  to  exempt 
the  legacy  from  duty.  O'Leury'a  Estate,  In  re, 
[1896]  1  Jr.  R.  283. 

Aggregate  Amount] — The  legacy  duty  is  to  be 
paid  upon  the  aggregate  amount  of  the  residue 
of  the  testator's  property,  at  the  time  of  the 
executor  delivering  into  the  stamp  office  the 
note  of  what  he  intends  to  retain  as  residu- 
ary legatee.  Att,- Gen.  v.  Cavendish  (^Lordi), 
Wightw.  82  ;  12  R.  R.  716. 

When  Payment  Deferred— Interest] — 


Where  a  legacy  is  not  paid  at  the  time  appointed 
by  the  testator,  legacy  duty  is  payable,  not 
merely  on  the  capital  sum  bequeathed,  but  on 
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tbe  ag?regat<  am<Kmt  of  capital  and  intprtst 
which    16   ul'imately  reoeired    br  the  legatee. 

The  amount  of  It^cj  dutr.  be.Dg  calculabl<r 
frum  the  time  when  pro'jate  u  taken  oat,  mast 
be  e^imated  a[ion  the  nun  devolved  bj  socces- 
f>ion.  with  the  a^Mition  of  sach  sams  as  have  ae- 
cnied  bv  war  of  iuterei>t  in  the  intervaL  Aft.- 
am.  w.'pariim^Am^  1  H.  Jc  C.  i>>7  ;  10  Jur.  (Jf-S.) 
617.  Affirmed.  3  H.JcC.  193;  33  L.  J.,  Ex.  281: 
10  Jur.  (XJ5.J  825  :  10  L.  T.  751  ;  13  W.  R.  54— 
Ex.  Ch.    Affirmed  in  H.  L.,  ante.  coL  ld5. 

Bot  where  a  specific  sum  is  bequeathed  or  a 
specific  debt  forgiven,  which  is  kn^twn  and  ascer- 
taincxl  at  the  time  of  the  testat^»r's  death,  le^acv 
duty  is  not  payable  npon  the  interest  accruing 
in  resf  ject  of  sach  debt  or  sum  of  money  between 
the  time  of  such  death  and  the  peiiod  when  tbe 
executors  close  their  accounts.  Aft. -Gen,  t. 
JIUbrooh,  3  Y.  4l  J.  114  ;  12  Price,  4U7. 

Figpwly  B«t  gadaeed  bito  Hmef  doziBg 
9omxm  of  Adndaiftnitioa.] — Shortly  after  the 
<leath  of  a  testatrix  her  executor  brought  into 
the  Inland  Revenue  Office  the  residuary  account 
of  her  pn>[>erty.  in  which  a  value  was  set  upon 
certain  pictures  and  other  personal  property  not 
reduced  into  money,  and  the  commissioners 
accepted  duty  upon  that  value.  Subsequently — 
the  residuary  legatee  and  the  executor  having 
always  intended  that  the  pictures  should  be  sold 
in  the  course  of  the  administration — the  executor 
sc>ld  them  for  a  sum  greatly  in  excess  of  the  value 
npon  which  duty  had  been  paid,  and  accounted 
to  the  residuary  legatee  for  the  proceeds  : — Held, 
that  the  provisions  of  36  Geo.  3,  c.  52.  s.  22,  apply 
to  property  which  shall  not  be  reduced  into 
money  during  the  course  of  the  administration 
by  the  executor,  and  not  merely  to  property 
which  shall  not  have  been  reduced  into  money 
when  the  residuary  account  is  brought  in  ;  that 
the  pictures,  &c.,  therefore,  did  not  satisfy  the 
description  in  s.  22,  and  that  the  crown  were 
entitled  to  duty  under  s.  6  upon  the  amount  paid 
to  the  legatee.  Ait.-Oen,  v.  Dardier^  52  L.  J., 
Q.  B.  329 ;  11  Q.  B.  D.  16 ;  48  L.  T.  582  ;  31 
W.  E.  499  ;  47  J.  P.  484. 

B«qiiMt  to  Daughter  and  Hniband  in  Equal 
Sbarof,! — ^A  bequest  of  all  the  rest,  residue  and 
remainaer  of  the  personal  estate  of  a  testator  to 
his  son-in-law  B.,  and  to  the  testator's  daughter 
P.,  his  wife,  their  executors,  administrators,  and 
assigns,  for  their  absolute  benefit,  is  not  charge- 
able under  55  Geo.  3,  c.  184,  sched.  3,  with  the 
highest  duty  of  10^.  per  cent,  on  the  whole 
amount,  as  being  a  legacy  given  to,  or  devolving 
to  or  for  the  benefit  of  B.  the  husband,  a  stranger 
in  blood  to  the  deceased ;  nor  chargeable  wholly 
with  the  lowest  duty  of  II.  per  cent.,  as  being  a 
legacy  given  to,  or  devolving  to  or  for  the  benefit 
of  a  child  of  the  deceased  Cii^  the  person  of  the 
daughter),  but  chargeable  by  moieties,  as  being 
a  beiquest  for  the  benefit  of  each  to  the  amount 
of  one-half ;  and  therefore  as  to  one  moiety 
chargeable  at  the  highest,  and  as  to  the  other  at 
the  lowest  duty.  Alt.- Gen.  v.  Bacchus^  11  Price, 
1 ;  9  Price,  30. 

To  Son  and  Daugbter-in-Law.]— A  bequest 

of  **a  residue 'of  whatever  it  may  consist,  such 
money  as  arises  from  it  to  be  invested  in  the  public 
funds,  the  interest  to  be  appropriated  to  the 
testator's  son  and  his  wife  (a  stranger  in  blood) 
for  their  lives,  with  remainder  to  the  grand- 


cb:]<lren  of  the  testator  in  equal  proportions," 
i«  liable  to  a  kgafry  dnty  to  be  calculated  at  the 
rate  of  1/.  per  cect.  for  tbe  son's  moiety,  and 
iMi*.  per  cent,  for  that  of  the  wife,  npon  the  prin- 
ciple that  the  son  and  his  wife  each  take  a  life 
interest  in  one  moietr  of  the  income  of  the 
residue.    Att.-Gen.  t.  Burmie,  3  T.  &  J.  531. 

On  lifli  bmto  «r  Haobud  ud  Wil!».]— A 

testator  directed  his  executore  to  assign    the 
residue  of  his  perFonal  estate  to  the  trustees  of 
the  settlement  of  his  niece,  Mtbl  A^  the  wife  of 
A^  on  trust  out  of  tbe  annual  income   to   pay 
to  her.  during  the  joint  lives  of   herself  and 
husband,  an  annuity  of  2,000<.  for  her  separate 
use.  and    that    they    should    stand    possessed 
of  the  residne  npon  such  trusts,  and  for  such 
persons  and  interests,  as  were  expressed    in  a 
deed  of  settlement  of  Mrs.  A.    This  deed  pro> 
'  vided  that  the  trustees  should  stand  possessed  of 
.  the  settled  property,  during  the  joint   lives  of 
'  A.  and  his  intended  wife,  to  pay  her  an  annuity 
of  500/.,  upon  trust  to  pay  the  residne  or  sur- 
plus of  the  dividends  and  annual   produce   of 
the  stocks,  funds,  Sx^  unto  A^  and  authorised 
him  to  receive  the  same  diuing  his  life,  and 
after  the  decease  of  either  of  them  to  pay  the 
dividends  to  the  survivor,  and  authorised  him, 
'  her  or  them  to  receive  the  same  during  the  life 
of  the  survivor  : — Held,  that,  under  the  36  Q^eo. 
3,  c.  52,  s.  1,  the  duty  was  to  be  charged  on  the 
;  value  of  2,000/.  a  year  to  Mia.  A.  for  the  joint 
'  lives  of  herself  and  her  husband,  and  on  the 
value  of  the  residne  of  the  income  toir  the  single 
Ufe  of  A.    Att.'Gem,  t.  Wyi^ord  CLord),  9  Sz. 
746  ;  23  L.  J.,  Ex.  223. 

Appointmont  to  Peroon  Sntitled  in  Do&nlt 
of  Appointmont] — J.  R.,   after   directing   his 
real  estates  to  be    sold    and    converted    into 
personalty,    bequeathed  the  general  residne  of 
!  his  personal  estate  to  his  daughter,  J.  A.  P.,  and 
J.  K.,  J.  S.  and  J.  G.,  his  executrix  and  exe- 
cutors, upon  trust,  to  permit  his  daughter  to 
receive  the  rents  and  dividends  during  her  life, 
and  after  her  decease,  for  such  person  or  persons 
(other  than  and  except  J.  W.  and  his  relations, 
M.  H.  and  his  relations,  and  the  relations  of  the 
late  husband  of  the    testator's    daughter,  and 
every  of  them),  in  such  parts,  shares,  and  pro- 
portions, and  in  such  manner  and  form,  as  J.  A.  P^ 
whether  sole  or  covert,  should  by  will  appoint  ; 
and  in  default  of  appointment,  in  trust  for  the 
next  of  kin  of  D.  R.    And  the  testator  declared, 
that,  in  case  his  daughter  should  intermarry  with 
J.  W.,  or  any  of  his  relations,  or  should  reside 
with  or  receive  visits  from  him  or  them,  the  be- 
quest in  her  power  should  utterly  cease.    After 
the  testator's  death,  J.  A.  P.  married  G.  E.  P., 
and  the  interest  and  dividends  of  the  testator's 
residuary  estate  were  regularly  paid  to  her  until 
her  death.    Previously  to  her  death  she  made  a 
will,  and,  in  exercise  of  the  power  under  her 
father's  will,  she  gave  10,000/.  consols  to  the  de> 
scendantB  of  the  before-named  D.  R. ;  and  gave 
all  the  rest  of  her  father's  property  to  various 
persons,  strangers  in  blood  to  both   her  father 
and  herself.    D.  R.  was  the  son  of  a  brother  of 
J.  R.,  the  testator  : — ^Held,  first,  that,  on  the 
death  of  J.  A.  P.,  a  duty  of  one  per  cent,  became 
payable  in  respect  of  the  bequest,  in  the  will  of 
J.  R.,  of  the  residue  of  his  estate  and  effects  to 
J.  A.  P.,  after  allowing  any  duty  already  paid  in 
respect  thereof.    Piatt  v.  Mouth,  6  M.  ^  W.  756 ; 
10 L.  J.,  Ex,  106.  A C,  3  Beav. 257;  10 L.  J. ,  Ch.  131. 
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Held,  secondly,  that  legacy  duty  was  payable 
in  respect  of  the  bequests  contain^  in  the  will  of 
J.  A.  P.,  at  the  same  rate  at  which  it  would  have 
been  payable  if  they  had  been  mere  legacies 
^ven  by  her  payable  out  of  her  own  personal 
estate.    Jb. 

Suocesiion  to  Estate  in  Eemainder  snbjeot  to 
Se&tF^sluurge.] — ^A  testator  devised  real  estate  to 
T.  for  life,  with  remainder  to  T.  P.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  re- 
mainder to  G.  P.  for  life,  with  remainder  over ; 
and  gave  a  power  to  the  several  persons,  who, 
by  virtue  of  the  limitations  in  the  will,  should  be 
in  actual  possession  of  the  estates  by  deed  or 
will  to  appoint  to  any  woman  or  women  they 
should  marry,  by  way  of  jointure,  rent-charges 
not  exceeding  7501.  per  annum  for  life,  to  be 
issuing  out  of  and  chargeable  npon  the  devised 
estates,  clear  of  all  taxes  and  deductions  what- 
sover.  T.  died  without  issue,  and  T.  P.  entered 
into  possession  of  the  estates,  and  by  his  will 
charged  them  with  750Z.  per  annum,  by  way  of 
jointure  to  his  wife,  under  the  power,  and  died 
without  issue  male,  whereupon  6.  P.  entered 
into  possession : — Held,  that  G.  P.  was  chargeable 
with  legacy  duty,  after  the  rate  of  10/.  per  cent. 
on  the  value  of  the  rent-charge  of  760Z.  per 
annum.  AtU-Oen.  y.  Pickard^  3  M.  &  W.  552  ; 
1  H.  &  H.  174  ;  7  L.  J.,  Ex.  188.  Affirmed,  6 
M.  &  W.  348 ;  9  L.  J.,  Ex.  329. 

Devise  of  Lands  in  England  —  Frooeeds  to 
**  Daughters  **  of  Foreign  Mother.] — The  pro- 
ceeds of  land  in  England  devised  by  a  British 
subject  domiciled  in  France,  on  trust  to  sell  and 
pay  the  proceeds  to  his  daughters  bom  of  a 
French  mother  before  marriage,  but  afterwards 
legitimated  according  to  French  law,  are  liable 
to  legacy  duty  at  \l,  per  cent.  only.  Shottowe  v. 
Youm^,  40  L.  J.,  Ch.  366  ;  L.  R.  11  Eq.  474  ;  24 
L.  T.  220  ;  19  W.  B.  688. 

A  person  of  English  birth,  but  domiciled  in 
France,  gave,  by  his  will,  shares  in  the  proceeds 
of  converted  real  estate  in  England  to  his  two 
daughters,  who  were  not  bom  in  wedlock,  but 
had  been  legitimated  according  to  the  law  of 
France  : — Held,  that  the  status  of  the  daughters 
in  England  must  be  their  status  according  to  the 
law  of  France,  i.e.  that  of  legitimate  children 
and  not  of  "  strangers  in  blood,"  and  that  legacy 
duty  at  the  rate  of  12.  per  cent,  was  payable  upon 
the  shares  taken  by  them  under  their  father's 
wilL    lb. 

CnmolatiTe — ^Bequest  to  Szeentors  of  Deoeased 

Legatee.] — ^A  gift  by  will  to  executors,  as 
executors,  of  a  person  who  has  predeceased  the 
testator,  does  not  make  the  property  bequeathed 
a  part  of  the  personal  estate  of  that  person 
within  the  meaning  of  the  words  of  the  Stamp 
Duties  Act,  1815,  *'  the  personal  estate  and  effects 
of  any  person  deceased,"  so  as  to  render  it  liable 
to  the  payment  of  inventory  duty  as  upon  a 
deroiution  from  him.  Keither  does  such  a  gift 
come  within  the  words  of  the  Stamp  Duties  Act, 
1860,  ^Hhe  personal  and  movable  estate  and 
effects  which  "  any  person  '*  shall  have  disposed 
of  by  will  under  any  authority  enabling  such 
person  to  dispose  of  the  same  as  he  or  she  shall 
think  fit"  Lord  Advocate  y.  Bogie^  63  L.  J., 
P.  C.  85 ;  [1894]  A.  C.  83 ;  6  R.  98  ;  70  L.  T. 
63a— H.  L.  (Sc). 

Property  so  bequeathed  is  not  liable  to  the 
payment  of  legacy  duty  under  the  Stamp  Duties 


Act,  1845,  as  being  a  "  gift  by  any  will  or  testa- 
mentary instrument  of  any  person  which,  by 
virtue  of  any  such  will  or  testamentary  instru- 
ment, is  or  shall  be  payable  or  shall  have  effect, 
or  be  satisfied  out  of  the  personal  or  movable 
estate  or  effects  which  such  person  hath  had  or 
shall  have  had  power  to  dispose  of."    lb, 

Property  vesting  in  Testator — No  Posses- 
sion.]— A.  by  his  will  gave  to  trustees  10,000Z. 
upon  trust  for  B.,  then  the  wife  of  C,  and  after 
her  death  upon  trust  for  all  her  children  who 
should  attain  twenty-one.  B.  had  seven  children 
who  attained  that  age,  two  of  whom,  D.  and  E., 
died  in  the  lifetime  of  their  parents,  intestate, 
whereby  their  father,  C,  became  their  next-of- 
kin,  and  entitled  beneficially  to  the  two  one- 
seventh  shares  of  the  legacy  of  10,000^.  expectant 
upon  the  death  of  their  mother,  B.     Their  father, 

C,  never  took  out  letters  of  administration,  but 
himself  died  in  the  lifetime  of  his  wife,  B.,  and 
by  his  wiU,  his  surviving  children  became 
entitled  to  his  residuary  personal  estate, 
which  included  the  reversionary  value  of  the 
two  seventh  parts  of  the  10,000/.,  in  respect  of 
which  no  legacy  duty  had  been  paid  by  C.  Upon 
the  subsequent  death  of  B. : — Held,  that  legacy 
duty  was  payable  in  respect  of  the  beneficial 
acquisition  by  C.  of  the  two  seventh  shares  of 

D.  and  E.,  as  well  as  a  similar  duty  in  respect  of 
the  transmission  of  the  same  shares  by  the  will 
of  C.    AU.-Oen,  v.  Cleave,  31  L.  T.  86. 

Annuities  —  Foor  Equal  Payments.]  —  A 
testator  bequeathed  several  annuities  to  relations 
in  equal  degree,  and  therefore  subject  to  the 
same  rate  of  duty  under  36  Geo.  3,  52.  He  gave 
all  his  real  and  personal  estate  to  trustees  for 
conversion  and  investment,  and  payment  of  the 
annuities  out  of  the  yearly  produce,  and  for 
accumulation  of  the  remainder.  He  directed 
that  upon  the  death  of  any  of  the  annuitants  the 
trustees  should  pay,  after  making  provision  for 
the  remaining  annuities,  the  capitsd  among  a 
class  of  persons  in  the  same  degree  of  relation- 
ship as  the  annuitants,  and  therefore  subject  to 
the  same  rate  of  duty  under  36  Geo.  3,  c.  52  : 
— Held,  that  the  duty  was  payable  on  the  an- 
nuities, as  annuities,  within  s.  8,  by  four  equal 
payments,  of  which  the  first  instalment  was  to 
be  made  at  the  end  of  the  first  year  of  the  an- 
nuity, and  not  payable  upon  the  whole  capital 
under  s.  12.  Ch'ow  v.  Robimon,  4  De  G.  F.  &  J. 
337  ;  31  L.  J.,  Ch.,  516  ;  6  L.  T.  872  ;  10  W.  R. 
306. 

6.  By  Whom  Payable, 

Exeentor  should  Beduet.] — It  is  the  duty  of 
an  executor  to  deduct  the  amount  of  legacy 
duty  ;  and  if  he  omits  to  do  so,  he  will  become 
personally  responsible  for  it.  Sammony  In  re,  3 
M.  &  W.  381. 

Where  legacy  duty  attaches  on  a  legacy  the 
executors  will  be  accountable  for  and  bound  to 
retain  the  duty  chargeable  on  the  legacy.  Wil- 
lianiion,  In  re,  1  C,  M.  &  R.  142  ;  4  Tyr.  613. 

Administration  Prooeedings  Pending.] — 

The  pendency  of  a  suit  in  equity,  at  the  instance 
of  a  legatee,  praying  that  an  account  may  be 
taken  of  a  testator's  personal  estate  and  effects 
received  by  the  executors,  and  that  the  personal 
estate  may  be  administered  and  the  legacy  paid, 
is  no  answer  to  an  application  by  t^e  commis- 
sioners of  stamps,  under  the  42  Geo.  3.  c  92,  if 
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any  duties  have  become  payable  on  legacies  which 
have  been  paid,  notwithstaijjding  the  36  Geo.  3, 
c.  52,  which  provide'?  thut  the  court  in  which 
such  suit  shall  be  instituted  shall,  in  giving  direc- 
tions concerning  the  payment  of  legacies,  take 
care  that  no  allowance  be  made  in  respect  of  any 
legacy,  without  due  proof  of  the  paj^ment  of  the 
dutias  therebv  imposed,  Sammim,  In  re,  3  M.  & 
W.  381. 

Erroneoni  payment  by  XxeciitorB — Liability.] 

— Executors,  in  passing  their  residuary  account, 
erroneously  representee!  the  legatees  as  strangers 
in  blood  to  the  testator,  whereby  a  large  sum  for 
legacy  duty  was  paid  to  the  crown.  A  suit 
having  been  instituted  to  take  an  account  of  the 
trust  funds,  the  executors,  by  their  answer,  ad- 
mitted their  liability  for  the  principal  money 
erroneously  paid,  but  disputed  their  liability  to 
the  payment  of  interest.  The  decree  at  the  first 
hearing  was  silent  as  to  interest,  and  merely 
direct^  a  reference  to  take  an  account  of  the 
trust  fund  : — Held,  first,  that  the  executors  could 
properly  be  charged  with  interest  on  further 
directions.    Shaw  v.  Turhett^  14  Ir.  Ch.  R.  476. 

Held,  secondly,  that  interest  was  chargeable 
on  the  principal  money  erroneously  paid.    Ih. 

Xxecntor's  Bight  of  Beeovery  from  Legatee.]— 

An  executor  allowed  the  legatee  of  leasehold  to 
occupy  for  fifteen  years,  the  legacy  duty  being 
unpaid.  The  executor  was  then  called  upon  to 
pay  doty  on  the  profits  accruing  for  the  fifteen 
years,  as  well  as  the  principal  value  of  the  pre- 
mises : — Held,  that  he  was  liable  to  the  whole  of 
such  duty,  and  that  he  might  recover  all  the 
money  paid  on  that  account  as  money  paid  to  the 
use  of  the  legatee.  Bate  v.  Paym^^  13  Q.  B. 
900  ;  18  L.  J.,  Q.  B.  273  ;  13  Jur.  609. 

An  executor,  in  every  instance,  made  the  half- 
yearly  payments,  due  to  the  tenant  for  life  of  the 
residuary  estate,  through  the  solicitor  employed 
by  him  in  the  administration  of  the  trusts  of  the 
will.  The  solicitor,  having  neglected  to  retain 
the  legacy  duty  out  of  such  pa3rments,  applied  to 
the  tenant  for  life  for  a  return  of  the  amount  of 
such  duty.  Having  accordingly  received  the 
amount  from  the  tenant  for  life,  the  solicitor,  in- 
stead of  paying  the  same  to  the  crown,  retained 
it  for  his  own  purposes,  and  soon  afterwai-ds 
absconded.  The  executor  subsequently  paid  the 
duty  to  the  crown  : — Held,  that  he  was  not  en- 
titled to  retain  out  of  the  life  interest  of  the 
tenant  for  life  what  he  had  so  paid.  Horn,  v. 
Coleman,  26  L.  J.,  Ch.  213  ;  2  Jur.  (N.s.)  1127; 
6  W.  R.  32. 

Where  executors  have  paid  the  amount  of 
legacies  in  full  to  the  legatees,  and  the  duties 
were  subsequently  paid  by  the  executors  when 
the  accounts  were  passed  through  the  stamp 
office  : — Held,  that  they  could  not  maintain  an 
action  to  recover  the  amount  of  the  duties  against 
the  legatees  in  respect  of  whose  legacies  they 
were  paid.  Foster  v.  Ley^  2  Scott,  438  ;  2  Bing. 
(N,0.)  269  ;  1  Hodges,  326  ;  5  L.  J.,  C.  P.  17. 

Under  36  Geo.  3,  c.  52,  s.  6,  executors  who  have 
paid  the  legacy  duty  on  an  annuity  eight  years 
after  the  death  of  the  testator,  may  recover  the 
amount  from  the  legatee,  although  such  legatee 
assigned  the  annuity  three  years  before ;  on  the 
ground,  that  the  payment  by  the  executors  was 
compulsory,  and  that  they  stood  in  the  situation 
of  trustees  or  sureties  to  the  legatee.  Hales  v. 
Freeman^  4  Moore,  21 ;  1  Br.  &  6.  391 ;  21  R.  R. 
663. 


Beimbarsement,  when  Allowed.] — ^The  divi- 
dends on  a  fund  in  court  were  ordered  to  be  paid 
to  the  tenant  for  life  under  a  will.  After  her 
death  it  was  discovered  that  legacy  duty  had  noL 
been  paid  on  her  life  interest :  —Held,  that 
neither  the  executor  nor  an  assignee  from  the 
!  tenant  for  life  had  any  claim  to  be  recouped  out 
of  the  reversion  what  they  might  be  com|)elled 
to  pay  in  respect  of  dutv.  Bowra  v.  Rk^fd^s,  8 
Jur.  (N.8.)  1050  ;  10  W.^R.  747, 

Devise  of  real  estate  in  trust  for  A-  for  life, 
with  a  power  to  A.  by  will  to  grant  an  annuity 
thereout  to  B.  not  to  exceed  500/.,  remainder  to 
F.  charged  with  the  annuity.  A.  died  and  F. 
entered  : — Held,  that  F.  took  the  land  subject  to 
the  payment  of  the  annuity,  and  could  not  compel 
B.  to  refund  the  legacy  duty  paid  by  him.  St<no 
V.  Davenport,  2  N.  &  M'.  805  ;  5  B.  &  Ad. 
359. 

A  cestui  que  trust  of  a  portion  of  the  proceeds 
of  a  contingent  reversionary  interest  in  an  estate 
directed  to  be  sold,  in  case  of,  and  upon  the 
happening  of  the  contingency,  bequeathed  his 
reversionary  interest  to  a  legatee,  who  sold  the 
same  before  the  happening  of  the  contingency. 
The  executor  was  a  party  to  the  assignment,  to 
obviate  all  question  as  to  the  existence  of  debts 
of  the  cestui  que  trust,  and  the  purchase-money 
was  thereby  expressed  to  be  paid  to  him,  but  was 
in  fact  paid  to  the  legatee  by  the  purchaser : — 
Held,  that  the  executor  had  no  claim  on  the 
purchaser  to  be  reimbursed  the  legacy  duty, 
which,  after  the  happening  of  the  contingency, 
he  was  compelled  to  pay  on  the  full  value  of  the 
share.  Farwell  v.  Seale,  3  De  G.  &  S.  359  ;  18 
L.  J.,  Ch.  189  ;  13  Jur.  483. 

Tmetees.] — ^When  a  residue  is  bequeathed  to 
trustees  in  trust  for  various  persons  in  succession, 
the  trustees  originally  appointed,  as  well  as  any 
new  trustees,  are  liable  under  s.  13  of  36  Geo.  3,c. 
52,  to  pay  legacy  duty.  Jones's  Tntsty  In  re,  21 
L.  J.,  Ch.  566. 

Trust  for  Payment  of  Debts.]  —  A  testatrix, 
after  giving  several  legacies  free  of  duty,  be- 
queathed a  part  of  her  estate  to  trustees,  "  upon 
trust  to  pay  off  all  and  every  debt  and  debts  of 
her  first  husband  that  could  be  legally  and  satis- 
factorily proved  against  him,  as  it  was  her  will 
and  desire  that  the  same  should  be  discharged  "  : 
— Held,  that  the  creditors  were  liable  to  the 
duties  payable  on  this  bequest.  Foster  v.  Ley, 
2  Scott,  438  ;  2  Bing.  (n.C.)  269  ;  1  Hodges,  326  ; 
5  L.  J.,  C.  P.  17. 

A  specific  fund  was  bequeathed  for  payment 
of  debts.  A  claim  being  made  in  respect  of  a 
debt  barred  by  the  statute,  the  administrator 
offered  1,1 50Z.  as  the  price  to  be  paid  for  a  re- 
lease of  all  claims.  Legacy  duty  was  claimed 
on  this  account : — Held,  that  it  must  be  borne 
by  the  administrator,  and  not  by  the  creditor, 
areville  v.  Oreville,  27  Beav.  596. 

Fnrehaser  or  Assignee  of  Snbjeet  Hatter.] — 

Husband  and  wife  being  entitled  in  succession, 
under  the  will  of  the  wife's  aunt,  to  life  interests 
in  the  dividends  of  stock  standing  in  court,  the 
wife  being  the  first  annuitant,  the  husband 
granted  an  annuity  to  E.  charged  ^Ppi^  the  life 
interests  of  his  wife  and  himself.  The  legacy 
duty  on  the  wife's  annuity  was  duly  paid,  and 
upon  the  death  of  the  wife  E.  procured  an  order 
in  the  suit  for  payment  to  him  of  all  the  divi- 
dends of  the  fund  towards  payment  of  his  annuity 
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and  arrears,  undertaking  to  pay  the  surplus  to 
the  husband.  On  the  death  of  the  husband,  who 
died  insolvent,  it  was  ascertained  that  no  part 
of  the  legacy  duty  on  his  annuity  had  been  paid  : 
— Held,  construing  the  36  Geo.  3,  c.  52,  liberally, 
that  this  annuity  was  a  legacy  within  s.  25,  and 
that  the  receipt  of  the  annuity,  without  deduct- 
ing the  legacy  duty,  made  £.  a  debtor  to  the 
crown.  Bryan  v.  Mansion,  26  L.  J.,  Ch.  510 ; 
3  Jur.  CN.B.)  473  ;  5  W.  R.  483. 

A  testator  directed  his  estates  to  be  sold,  and 
gave  the  dividends  of  one  portion  of  the  proceeds 
to  his  wife  for  life,  and  after  her  death  he  gave 
the  capital  to  A.  The  second  portion  he  gave  to 
A.,  subject  to  annuities.  By  an  agreement  between 
the  widow  and  A,  the  first  portion  was  paid  over 
by  the  executors  to  A.  dunng  the  widow's  life, 
and  no  sum  was  retained  to  answer  the  legacy 
duty,  which  would  become  payable  on  her  death. 

A.  sold  the  second  portion  to  the  plaintiff,  and 
the  surviving  executors  of  the  surviving  executor 
of  the  testator  joined  in  the  assignment,  for  the 
purpose  of  admitting  A.'8  title  to  the  propeity, 
and  stating  that  they  knew  of  no  incumbrance 
upon  it.  Upon  the  death  of  the  annuitants,  the 
purchaser  filed  a  bill  against  the  executors  for  a 
transfer  of  the  fund  ; — Held,  that  the  executors 
were  not  entitled  to  retain  the  legacy  duty  pay- 
able upon  the  first  portion  of  the  property. 
JBignold  v.  Giles,  28  L.  J.,  Ch.  238  ;  7  W.  R. 
99. 

A.  B.  being  entitled  to  a  legacy,  and  being 
indebted  to  C.  D.,  by  a  deed,  which  represented 
that  it  was  "  unincumbered,"  assigned  it  to  C.  D. 
npon  trust  to  retain  a  moiety,  and  as  to  the 
residue  in  trust  for  A.  B.  The  fund  was  in  court, 
and  liable  to  legacy  duty : — Held,  that  C.  D.'s 
moiety  must  bear  its  share  of  the  legacy  duty. 
Bliss  V.  Putnam,  7  Beav.  40. 

Mixture  of  Two  Smni—  Aiiignmgnt  of  one, 
■nbjeot  to  Annnitiet.] — A.,  who  died  in  1820, 
by  will  directed  his  estate  to  be  divided  into  two 
moieties,  in  one  of  which  4,300Z.  three  per  cent, 
consols,  standing  in  his  name,  were  to  be  included ; 
and  as  to  this  moiety  he  directed  that  (after  pay- 
ment of  certain  debts)  the  surplus  beyond  the 
4,300/.  consols  should  be  invested  in  the  funds 
in  the  names  of  his  executors,  in  trust  to  pay  the 
dividends  thereon,  and  also  on  the  4,300Z.  consols, 
to  bis  wife  for  life ;  and  upon  her  death  he 
bequeathed  this  moiety  to  A.,  save  and  except 
the  4,300/.  consols,  the  dividend  upon  which, 
an)ounting  to  129/.  a  year,  he  directed  to  be  paid 
to  three  annuitants  of  20/.  a  year  each,  and  the 
remainder  to  a  nephew  during  his  life.  He  then 
bequeathed  the  annuities  of  20/.  to  three  other 
annuitants,  and  after  the  death  of  the  sui-vivor 
of  them  he  bequeathed  the  4,300/.  consols  to  A. 
absolutely.  The  executors  realised  the  property, 
and  it  was  ascertained  that  5,099/.  was  the 
amount  to  be  invested  to  make  up,  together 
with  the  4,300/.  consols,  the  moiety  of  the 
dividends  on  which  was  to  be  paid  to  the  wife 
for  life.  The  executors  entered  into  an  arrange- 
ment with  the  widow,  and  A.  and  her  husband, 
by  which  the  5,099/.  was  paid  over  to  the  latter, 
but  no  legacy  duty  was  paid  upon  it.  The  widow 
died  in  1835,  and  in  1837  A.  sold  and  assigned  to 

B.  the  4,300/.  consols,  subject  to  the  annuities 
then  in  existence,  and  legacy  duty  chargeable  on 
A.  in  respect  thereof  : — Held,  first,  that  the  6,099/. 
and  4.300/.  were  separate  legacies,  and  that  B. 
was  not  a  debtor  to  the  crown  in  respect  of  the 
legacy  duty  payable  on  the  6,099/.    Att-Gen.  v. 


Giles.5  H.  k  N.  256  ;  29  L.  J.,  Ex.  176  ;  1  L.  T 
553 ;  8  W.  R.  342. 

Held,  secondly,  that  the  crown  had  no  lien  on 
the  4,300/.  in  respect  of  such  duty.    lb, 

6.  Out  op  what  Fund  Payable. 

Logaoy.] — Legacy  duty  is  a  charge  on  legacy, 
not  on  estate,  but  where  legacy  is  given  free  of 
duty,  it  is  an  increase  of  legacy  itself,  and  ought 
to  be  paid  out  of  the  same  fund.  Aoel  v.  HetUey, 
7  Price,  253  ;  26  R.  R.  660. 

In  an  administration  suit,  the  court  provides 
for  the  payment  of  legacy  duty  before  payment 
to  the  legatee.    Hicks  v.  A>a/,  3  Beav.  141. 

Basidnary  Estate.]  — A  testator  bequeathed 
some  specific  chattels  and  a  sum  of  200/.  to  A., 
and  he  directed  his  executors  to  invest  in  the 
funds  such  a  sum  as  would  produce  200/.  a  year, 
clear  of  the  legacy  duty,  and  all  other  deductions, 
which  annual  sum  was  to  be  paid  to  A.  for  her 
life,  and  after  her  Hecease  the  principal  was  to  be 
paid  to  other  parties  ;  and  the  testator  directed 
his  executors  to  pay  the  legacy  duty  on  the 
specific  and  pecuniary  legacies  and  yearly  sunt  ' 
given  to  A.  A.  and  the  legatees  in  remainder 
were  strangers  in  blood  to  the  testator  : — Held,, 
that  the  legacy  duty  was  payable  out  of  the- 
testator's  residuary  estate,  both  in  respect  of  th& 
interest  given  to  A.,  and  to  those  in  remainder. 
Calvert  v.  Schhan,  2  Keen,  672 ;  7  L.  J.,  Ch. 
275  ;  2  Jur.  438. 

Testatrix,  in  exercise  of  a  general  power  of 
appointment,  made  several  appointments  of  (in 
each  case)  "  so  much  and  such  part  of  *'  the  said 
trust  in  funds  as  should  be  of  the  "  clear  "  value 
ot'  a  specified  sum  of  money  in  each  case,  and 
lastly  made  an  appointment  of  "  all  the  residue  '* 
of  the  said  trust  funds.  The  will  disposed  of  no- 
other  property  except  that  subject  to  the  power, 
and  contained  no  direction  for  payment  of  testa- 
mentary expenses,  probate  or  legacy  duty : — 
Held,  that  the  testamentary  expenses  and  pro- 
bate duty,  and  the  legacy  duty  on  the  specified 
portions  of  the  trust  funds,  must  be  paid  out  of 
that  part  of  the  trust  funds  which  was  lastly 
appointed  as  residue.  Ourrie,  In  re,  BJorkman  v.. 
Kimh^ley  iLord),  57  L.  J.,  Ch.  743 ;  69  L.  T. 
200  ;  36  W.  R.  752. 

Fart  of  Bendue  free  from  Duty.] — Atesta> 
tor  gave  his  residue  to  trustees,  to  convert  and 
divide  into  two  equal  parts  ;  and  he  bequeathed 
one  equal  part  to  A.,  free  from  any  duty  in 
respect  thereof,  and  the  other  equal  part  to  be 
given  to  his  nephews  (but  without  the  addition 
of  the  latter  words)  : — Held,  that  the  legacy 
duty  on  the  first  moiety  was  payable  out  of  any 
lapsed  residue ;  and  if  none,  out  of  the  second 
moiety.     Warhrick  v.  Varletf,  30  Beav.  241. 

When  Beiidiiary  Estate  IniuiEeie&t.] — ^A  tes- 
tator gave  certain  legacies  free  of  legacy  duty, 
simpliciter,  and  other  legacies  free  of  legacy  duty, 
with  a  direction  that  the  duty  should  be  paid 
out  of  his  residuary  estate.  The  corpus  of  the 
legacies  and  the  duty  having  been  paid,  it  was 
ascertained  that  the  estate  was  deficient,  so  that 
there  was  no  residue  available  for  payment  of 
the  duty  directed  to  be  thereby  borne  : — Held, 
that  the  gift  of  duty  out  of  the  residuary  estate 
failed  pro  tanto,  and  that  the  legatees  whose 
legacy  duty  was  to  be  borne  by  the  residuaiy 
estate  must  themselves  bear  the  legacy  duty  to 
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the  extent  to  which  the  general  peraonftl  estate 
was  insufficient  to  pay  the  same.  Wilson  v. 
(TLeary,  L.  R.  17  Eq.  419. 

The  legacy  duty  on  a  charitable  legacy,  given 
free  of  duty,  cannot  be  paid  out  of  impure 
personalty.  Wilkinton  t.  Barber,  41  L.  J., 
Ch.  721  ;  L.  R.  14  Eq.  96 ;  26  L.  T.  937 ;  20 
W.  B.  763. 

Abat«iii«nt.] — ^A  gift  of  the  legacy  duty 


payable  on  a  specific  legacy  ranks  as  a  pecuniary 
legacyi  and  in  the  case  of  a  deficiency  of  assets 
must  abate  along  with  other  pecunianr  legacies. 
Farrer  ▼.  St,  Catherine" t  College,  Cambridge, 
42  L.  J.,  Ch.  809  ;  L.  B.  16  Eq.  19 ;  28  L.  T. 
too  ;  21  W.  B.  643. 

When  a  testator's  estate  is  insufficient  (after 
payment  of  his  debts)  to  pay  in  full  annuities 
given  by  his  will,  the  fund  must  (after  payment 
of  costs)  be  apportioned  between  the  annuitant^i 
in  the  proportion  which  the  sum  composed  of  the 
arrears  of  the  annuity  in  each  case  plus  the 
present  value  of  the  future  payments  bear  to 
each  other,  and  this  rule  applies  in  a  case  in 
which  the  annuitants  are  all  liying  at  the  time 
of  distribution.  A  testator  gave  an  annuity  of 
150/.  to  his  widow,  and  an  annuity  of  100/.  to  a 
stranger  in  blood,  and  he  directed  that  the  second 
annuity  should  be  paid  frre  of  legacy  duty, 
which  should  be  paid  out  of  his  estate.  After 
payment  of  his  debts,  the  estate  was  insufficient 
to  pay  the  annuities  in  full : — Held,  that  (after 
payment  of  costs)  the  fund  must  be  apportioned 
as  above  between  the  two  annuitants  ;  that  the 
legacy  duty  payable  on  the  sum  apportioned  to  the 
second  annuitant  must  be  deaucted  from  the 
whole  fund,  and  the  balance  then  divided  in  the 
same  proportion  between  the  two  annuitants. 
Htath  V.  Nugent  (29  Beav.  266)  followed. 
Wilkint,  In  re,  Wilkim  v.  Botherham,  54  L.  J., 
Ch.  188  ;  27  Ch.  D.  403  ;  33  W.  B.  42. 

7.  Pbooesdingb  aoaikbt  Executobs. 

Bnle  to  Aoeonnt.] — ^A  rule  for  an  attachment 
against  an  executor  for  not  delivering  an  account 
at  the  Legacv  Duty  Office  is  nisi  only.  Vyvyan, 
In  re,  1  Tyr.  379  ;  1  C.  &  J.  409. 

Where,  on  a  rule  nisi  calling  upon  executors 
to  account  for  and  pay  over  legacy  duties,  the 
executor  did  not  appear  to  show  cause,  and  the 
rule  was  therefore  made  absolute  ;  the  court 
ordered  that  it  should  form  part  of  the  rule,  if, 
upon  the  delivery  of  the  accounts,  there  should 
be  found  to  l>e  any  duties  payable  to  his  majesty, 
that  the  executor  or  adminiKtrator  should  pay 
the  costs  of  the  crown,  to  be  taxed  in  the  usual 
manner.  Robertson,  or  Robinson,  In  re,  2  M. 
&  W.  407  ;  6  D.  P.  C.  609  ;  M.  &  H.  71  ;  6  L.  J., 
Ex.  158. 

A  rule  was  obtained  for  the  surviving  executor 
of  the  executrix  of  the  executor  of  a  testator,  to 
account  for  legacy  duties  due  on  the  estate  of 
the  original  testator.  The  original  testator  died 
in  1812  ;  the  surviving  executor  had  never  acted, 
except  in  signing  documents  ;  he  knew  nothing 
of  the  estate  of  his  testatrix,  and  had  received 
no  assets  of  hers,  or  of  the  original  testator  : — 
Held,  that  the  power  given  to  the  court  by  42 
Geo.  3,  c  92,  s.  2,  is  discretionary,  and  that  the 
case  was  not  one  in  which  they  ought  to  exercise 
it.  Pigott,  In  re,  I  C.  k,  M.  827  ;  3  Tyr.  859 ; 
2  L.  J.,  Ex,  298. 

When,  in  pursuance  of  the  13  &  14  Vict.  c.  97. 
8.  8,  a  rule  nisi  for  the  payment  of  a  sum  of 


money  to  the  receiver-general  of  inland  revenne 
as  legacy  duty  has,  on  no  cause  being  shown, 
been  nuuie  absolute  against  the  person  withh<^- 
ing  the  duty,  and  both  mles  have  been 
personally  served,  the  court  will  grant  a  rule 
for  an  attachment  absolute  in  the  first  instance. 
Eoans,  or  JBaton,  In  re,  3  H.  &  C.  562  ;  34  L.  J^ 
Ex.  87  ;  11  Jur.  (N.8.)  182 :  11  L.  T.  717 ;  13 
W.  B.  360. 

Cofts  of  Proooodiagt.] — Where  the  crown  suc- 
ceeds in  imposing  the  legacy  duty,  it  is  entitled  to 
costs  out  of  the  property  ;  but  where  it  &ils, 
there  should  be  no  costs.  Lyall  v.  Paton,  25 
L.  J..  Ch.  746. 

Agaiait  Admiaiitrator.] — Pending  a  suit  few* 
the  administration  of  assets,  and  before  the 
accounts  had  been  taken,  the  attomey>general 
presented  a  petition  for  payment  out  of  the 
assets  of  a  sum  which,  under  false  representa- 
tions, had  been  returned  /to  the  administrators 
as  overpaid  in  respect  of  probate  duty,  and  for 
the  legacy  duty  payable  by  the  administrator  on 
his  share  of  the  residue.  The  administrator  had 
wasted  the  assets,  and  the  widow,  who  was  en- 
titled to  one-third,  had  not  been  paid : — Ueldf 
that  the  application  was  premature,  and  the 
petition  was  dismissed.  JRrAf  v.  Xeat,  3  Beav. 
141. 

8.  MoKEY  Paid  into  Court. 

Paymont  out.] — A  testamentary  guardian  is 
not  entitled  as  such  to  obtain  payment  out  of 
court  of  funds,  the  property  of  his  infant  ward, 
which  have  been  paid  into  court  under  the 
Legacy  Duty  Act: — Semble,  that  in  ordinary 
cases,  which  do  not  depend  upon  a  special  act,  a 
testamentary  guardian  is  entitled  to  give  a 
receipt  for  funds  coming  to  his  infant  ward. 
Cressivell,  In  re,  46  L.  T.  468  ;  30  W.  B.  244. 

On  a  petition  for  payment  of  a  fund  out  of 
court,  the  certificate  from  the  inland  revenue 
department  of  payment  of  legacy  duty  ou^ht  to 
be  produced.  Where  that  certificate  was  refused 
on  other  grounds,  although  duty  had  been  paid, 
and  an  affidavit  to  that  effect  was  produced,  the 
court  ordered  such  affidavit  to  be  served  on  the 
solicitor  for  the  inland  revenue,  together  with 
notice  to  show  cause  with  seven  days  why  the 
fund  should  not  l>e  paid  out,  and  in  default,  that 
it  should  be  so  paid.  Marsham,  In  re,  Playford^ 
In  re,  9  L.  T.  533  ;  12  W.  B.  45. 

9.  Beturu  of  Duty. 

Loney  to  8trangor— Buty  Paid— Will  dio- 
puted  by  Vext  of  Kin.] — By  an  instrument  pur- 
port ing  to  be  the  will  of  S.,  the  whole  of  his 
personalty,  amounting  in  the  net  to  12.748/., 
was  bequeathed  to  J.,  a  stranger  in  blood,  who 
was  made  executor.  J.  took  out  probate,  and 
psid  the  duty  of  lOZ.  per  cent,  on  the  whole  net ; 
afterwards  T.,  the  next  of  kin  to  S.,  disputed 
the  will,  on  the  ground  that  S.  was  not  of  dis- 
posing mind.  J.  paid  6,000/.  to  T.,  snd  consented 
that  the  will  should  be  revoked,  and  adminis- 
tration taken  out  by  T.,  who,  in  consideration 
thereof,  released  to  J.  her  claim  on  the  12,748/. 
T.,  from  her  nearness  in  blood,  was  liable  to  a 
duty  of  less  than  10/.  per  cent.  : — Held,  that 
under  36  Geo.  3,  c.  62,  s.  37,  J.  was  entitled  to  a 
return  of  duty,  not  only  on  the  6.000/.,  but  also 
on  the  remaining  H,74H/.  and  that  the  duty  on  the 
whole  12,748/.  was  to  be  accounted  for  between 
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T.  and  the  commiflsionen  of  stamps,  as  duty 
ohai-ged  on  T.  at  the  lower  rate.  Reg.  y.  Sta-mpt 
^nd  TameM  Gmmiuioner*,  6  Q.  B.  657. 

See  mUo  Pbobats  Dutt,  ante,  col.  207. 

10.  Pboop  op  Payment. 

What  luffieient.] — A  copy  of  an  entry  in  the 

stamp-u£&ce  books  of  the  payment  of  the  duty 

on  a  legacy  is  evidence  of  the  payment  of  the 

<luty.    36  Geo.  3,  c.  52,  s.  27.    itarrUon  y.  Bor- 

tcelly  10  Sim.  380. 

A  certificate  from  the  inland  revenue  office, 
^hat  the  duty  is  paid  in  respect  of  the  land  con- 
t^Tacted  to  be  sold,  discharges  a  purchaser,  and 
no  particular  form  of  certificate  can  be  required 
bj  a  purchaser.  Howe  (^EirV)  v.  Lichfield 
i^Earl),  33  Beav.  373  ;  L.  K.  1  Eq.  641  ;  14 
W.  R.  468.  Affirmed,  36  L.  J.,  Ch.  313  ;  L.  B.  2 
Ch.  155  ;  16  L.  T.  436  ;  15  W.  R.  323. 

11.  Gifts  whbn  Free  of  Lsoaot  Duty. 
a.  Paritoular  Words. 

Full  Salary.] — ^A  gift  of  six  months*  full  salary 
is  not  a  gift  free  from  legacy  duty.  Mareus^  In 
re^  Marcus  v.  Afarewf^  56  L.  J.,  Ch.  830. 

Clear.] — A  direction  that  all  the  iestator^s 
legacies  shall  be  paid  clear,  means  that  they 
shall  be  paid  clear  of  legacy  duty.  Ford  v. 
Ruxton,  1  Colly.  403. 

A  devise  to  trustees  of  a  sum  of  money  to  be 
laid  out  in  the  purchase  of  an  annuity  "  clear 
for  A."  means  free  from  taxes.  Hodgeworth  v- 
CravUey,  2  Atk.  376. 

dear  ef  Property  Tax  and  aU  Xxpeniei.] — 

A  testator  directs  his  executors  and  trustees  to 
pay  certain  annuities  and  legacies,  **  clear  of  the 
property  tax,  and  all  expenses  attending  the 
same "  ;  the  legacy  duty  ought  to  be  paid  by 
the  executors  out  of  the  assets  of  the  testator, 
and  the  annuitants  and  legatees  are  entitled  to 
receive  the  full  amount  of  their  respective  lega- 
cies and  annuities,  without  any*  deduction  in 
respect  of  legacy  duty.  Omrtoy  v.  Vincent^ 
Turn.  &  R.  433  ;  24  R.  R.  94. 

Clear  ef  aU  Taxei  and  Bednotioni.]— An  an- 
nuity to  be  paid  "  clear  of  all  taxes  and  deduc- 
tions whatsoever,"  must  be  paid  without 
deducting  legacy  duty.  Stow  v.  Davenj^ort^  5 
B.  &  Ad.  359  ;  2  N.  &  M.  805. 

A  bequest  of  a  sum  of  money  to  be  laid  out,  so 
as  to  produce  the  clear  yearly  sum  of  300/.,  clear 
of  all  deductions,  entitles  the  annuitant  to 
require  that  the  legacy  duty  on  the  annuity  shall 
be  paid  ont  of  the  residue  of  the  estate.  MarrU 
▼.  Burtom,  11  Sim.  161 ;  9  L.  J.,  Ch,  373. 

A  testatrix  gave  to  L.  for  his  life  an  annuity 
or  clear  yearly  sum  of  600Z.,  to  be  paid  and 
payable  half  yearly  out  of  real  estate,  clear  of 
All  taxes  and  outgoings.  The  annuitant  takes 
it  clear  of  the  legacy  duty.  Loueh  v.  Petere^  1 
Myl.&  E.  489  ;  3  L.  J.,  Ch.  167. 

Free  frem  aU  Sxpenie.]  —  A  testator  be- 
queathed to  his  sister  a  legacy  of  lOOZ.  of  good 
And  lawful  money  of  Great  Britain,  to  be  paid 
to  her  free  from  all  expense,  and  a  .legacy  of  20/. 
to  his  nephew,  and  the  rest  of  his  money  to  be 
equally  divided  between  his  brother  and  his 
niece.    At  his  decease  his  property  consisted  of 


6002.  3  per  cent,  consols,  and  119/.  in  sovereign!* : 
— Held,  that  the  stock  did  not  pass  under  the 
word  "  money  "  ;  and  that  under  the  words  "  free 
from  all  expense  "  the  legacy  of  100/.  was  to  be 
paid  discharged  of  duty.     Qoeden  t.  Dotterell^ 

1  Myl.  &  K.  56  ;  2  L.  J.,  Ch.  15. 

A  testator  devised  to  J.,  for  his  life,  one  an- 
nuity or  clear  yearly  sum  of  100/.,  and  charged 
an  estate  with  the  payment  thereof.  He  then 
devised  the  estate  in  trust  to  raise  the  annuity, 
and  subject  thereto,  and  all  costs,  charges,  and 
expenses  attending  the  raising  and  pa^ng  the 
same,  in  trust  for  A.,  for  life,  with  remainder  to 
B.  in  fee  -.—  Held,  that  J.  was  entitled  to'^he 
annuity  clear  of  legacy  duty.     Oude  v.  Mumford^ 

2  Y.  &  Coll.  448. 

The  question  whether  a  legatee  is  to  take  his 
legacy  free  from  duty,  depends  upon  the  inten- 
tion of  the  testator,  as  manifested  on  the  face 
of  the  will ;  therefore,  the  words  "  without  de- 
duction," ^*  clear  of  aU  deductions,"  &c.,  may  be 
sufficient  to  free  the  legacy  from  duty,  although 
there  be,  from  the  nature  of  the  property  on 
which  it  is  charged,  other  outgoings  to  which 
those  words  applied.    76. 

<<  Without  Bodnotion."]  —  A  testator  having 
directed  legacies  to  be  paid  -at  the  expiration  of 
six  months  after  his  decease,  without  deduction, 
the  legatees  are  entitled  to  the  full  amount,  and 
the  legacy  duty  must  be  paid  by  the  executors. 
Barkidaile  v.  GUliat,  1  Swanst.  562  ;  18  R.  R. 
139. 

Where  a  testator  gives  annuities,  and  directs 
them  to  be  paid  without  any  deductions  what- 
soever, and  where  from  the  nature  of  the  pro- 
perty out  of  which  the  annuities  are  to  be  piaid, 
there  could  be  no  deduction  except  in  respect  of 
the  legacy  duty,  there  the  annuities  shall  be  paid 
clear  of  legacy  duty.  Smith  v.  Anderson^  4 
Russ.  352 ;  6  L.  J.  (0.8.)  Ch.  105 ;  28  R.  R. 
122. 

An  annuity  was  given  by  a  will,  clear  of  all 
deductions,  and  was  directed  to  be  paid  out  of 
certain  sums  of  stock  standing  in  the  testator's 
name: — Held,  that  it  was  not  subject  to  the 
legacy  duty.  Dawkint  v.  Tatham,  2  Sim. 
492. 

A  testator  directed  his  executors  to  set  apart 
a  sum  not  more  than  7,500/.,  the  dividends  of 
which,  when  invested  as  thereinafter  mentioned, 
would  amount  to  the  clear  yearly  sum  of  300/., 
clear  of  all  deductions  whatsoeTcr,  and  to  invest 
the  sum  so  to  be  set  apart  in  government  or 
other  securities,  and  gave  the  annuity  to  the 
plaintiff  for  life,  and  directed  that  if  at  any 
time  the  dividends  of  the  trust  named  from  any 
cause  should  prove  deficient,  the  trustees  should 
make  good  tlie  deficiency  out  of  the  residue :— > 
Held,  that  the  annuity  was  free  of  legacy  duty. 
MarrU  v.  Burttm,  11  Sim.  161  ;  9  L.  J.,  Ch. 
373. 

A  testator,  after  reciting  that  a  sum  of  50,000/. 
was  charged  on  certain  estates,  which  bore  interest 
at  4/.  per  cent.,  and  was  payable,  subject  to  a 
power  of  appointment,  to  the  male  issue  of  his 
marriage,  and  in  certain  events  reverted  to  him, 
bequeathed  that  money,  upon  trust,  to  pay  out 
of  the  interest  an  annuity  to  his  wife,  and  the 
residue  of  the  interest  to  his  granddaughter  for 
life  ;  and  he  directed  that,  with  the  exception  of 
the  said  sum  so  charged,  all  his  debts,  legacies, 
and  legacy  duty  should  be  paid  and  payable  out 
of  such  portions  of  his  estate  as  were  not  specifi- 
cally bequeathed ;  and  he  directed  that  all  his 
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legacies  should  be  paid  within  twelve  months 
after  his  decease,  without  any  deduction  for 
legacy  or  stamp  dutj  ;  and  that  aU  his  legacies 
should  bear  interest  at  5/.  per  cent.,  from  the 
time  of  his  death  ;  and  that  his  executors  should 
pay  the  legacy  duties  payable  on  the  legacies  ; 
and  that  all  legacies  be  payable  without  any 
deduction  whatever : — Held,  that  the  60,000Z. 
was  payable  free  from  legacy  duty.  Ferguson  v. 
Ogilby,  ]2Ir.  Ch.  R.  411. 

Free  from  any  Charge  or  Liability.] — Bequest 
of  legacy  "  free  from  any  charge  or  liability  in 
respect  thereof  "  : — Held,  that  it  was  given  free 
from  the  legacy  duty.  Warbrick  v.  Varley^  30 
Beav.  241. 

Clear  Yearly  8ii]n.]-~A  testatrix  gave  a  sum  of 
money  described  as  sufficient  to  produce  in  the 
funds  the  clear  yearly  sum  of  600^.,  on  trust  for 
certain  persons  in  succession,  and  as  to  some  of 
the  legatees  upon  contingency,  the  legacies  being 
liable  to  different  rates  of  legacy  duty,  upon 
which,  therefore,  the  whole  amount  of  duty 
could  not  at  once  be  calculated  : — Held,  not 
exempt  from  the  duty.  Sanders  v.  Kiddell^  7 
Sim.  636  ;  6  L.  J.,  Ch.  29. 

On  a  bequest  of  such  a  sum  as  when  invested 
would  produce  a  clear  yearly  sum  of  600/.,  on 
trusts  in  succession,  some  not  being  ascertained 
at  the  testatrix's  death  : — Held,  that  the  word 
"  clear  "  was  to  be  construed  not  to  exempt  the 
fund  from  legacy  duty,  but  only  from  expenses 
of  investment.    Jb, 

Direction  to  set  apart  a  fund  to  produce  a 
clear  yearly  sum  of  300/.  during  the  life  of  A. : — 
Held,  legacy  duty  must  be  paid  out  of  residue  of  the 
testator's  estate.  Harper  v.  Mvrley^  2  Jur. 
653. 

K.  by  wiU  gave  all  his  real  and  personal  estate 
to  trustees  upon  trust  for  sale  and  conversion, 
and  directed  them,  *•  out  of  the  proceeds  to  pay 
to  S.,  until  she  shall  marry,  a  clear  yearly 
annuity  of  250/.,  and  aft«r  her  marriage  upon 
trust  to  pay  to  the  said  S.  a  clear  yearly  annuity 
of  100/.  during  the  remainder  of  her  natural  life." 
The  testator  proceeded,  "  And  after  payment  of 
the  said  annuity  of  250/.  or  100/.,  as  the  case 
may  be,  out  of  the  net  moneys  to  arise  as  afore- 
said, upon  trust  to  pay  E.  a  clear  yearly  sum  of 
31/.  4*.,  free  of  legacy  duty."  This  was  a  sum- 
mons taken  out  by  the  trustees  for  the  deter- 
miration  of  the  question  whether  S.'s  annuity 
was  given  free  of  legacy  duty  : — Held,  that  the 
words  "  clear  yearly  annuity  "  properly  mean  an 
annuity  free  from  legacy  duty,  and  this  mea'  ing 
could  not  be  cut  down  by  the  fact  that  in  another 
case  the  testator  had  added  the  words  "  free  of 
legacy  duty."  Robins^  In  re^  KeUon  v.  Rvbiruf, 
58  L.  T.  382. 

A  testator  gave  "an  annuity  or  clear  yearly 
sum  of  100/."  to  S.  for  life,  and  directed  his 
trustees  to  purchase  so  much  at  3/.  per  cent, 
consolidated  bank  annuities  as  would  be  sufficient 
to  yield  the  clear  annual  sum  of  100/.  as  and  for 
a  fund  for  the  payment  of  the  annuity.  After 
the  death  of  S.  he  directed  the  trustees  to  stand 
possessed  of  the  stock  constituting  the  fund  in 
trust  for  J.  The  rate  of  duty  on  legacies  to  S. 
and  J.  was  the  same : — Held,  that  the  annuity 
and  the  fund  to  answer  the  same  were  given  free 
of  legacy  duty.  Wilks  v.  Groom^  2  Jur.  (N.s.) 
798  ;  4  W.  R.  697. 

A  testator  directed  the  investment  of  a  suffi- 
:ent  sum  "  to  raise  and  pay  an  annuity  or  clear 


yearly  sum  of  100/.,"  which  was  given  to  parties 
in  succession  : — Held,  that  it  was  free  from 
legacy  duty.  Pridie  v.  Field,  19  Beav.  497. 
And  see  Hayries  v.  SayneSj  3  £>e  G.  M.  &  G. 
690  ;  1  W.  R.  204. 

Distinction  between  such  a  gift  and  a  direct, 
bequest  of  a  clear  annuity.    Jb. 

A.  gave  the  residue  of  his  personal  estate  to 
trustees,  to  set  apart  10,000/.  consols,  and  pay  tha 
dividends  to  his  sister  for  life  ;  and  after  her 
decease,  to  retain  so  much  of  the  10,000/.  a» 
should  be  sufficient  to  realise  the  clear  yearly 
income  of  150/.,  and  he  directed  the  trustees  to 
pay  the  dividends  and  other  income  of  the  stock 
so  directed  to  be  retained  by  them,  to  his- 
nephew : — Held,  that  the  nephew  took  the. 
annuity,  subject  to  l^;acy  duty.  Banks  v» 
Baithwaite,  32  L.  J.,  Ch.  36  ;  7  L,  T.  149 ;  10 
W.  R.  612. 

A  testator  gave  his  residuary  personal  estate  to 
his  executors  upon  trust  out  of  a  certain  part 
thereof  to  set  apart  and  appropriate  so  much  a» 
would  produce  the  clear  income  or  sum  of  1001,. 
a  year,  and  pay  such  income  or  yearly  sum  to  a. 
named  charity : — Held,  that  the  legacy  was 
given  free  of  legacy  duty.  Coles,  In  re,  L.  R.  S- 
Eq.  271  ;  22  L.  T.  221. 

A  bequest  of  one  clear  yearly  rent-charge  or 
annuity  of  100/.  a  year  out  of  real  and  personal, 
estate,  is  payable  without  any  deduction  for 
legacy  duty.  Bailey  v.  Boult,  14  Beav.  595  ;  21 
L.  J.,  Ch.277;  15  Jur.  1049. 

Arifing*  from  Beiidne.! — Legacy  duty  on  in- 
come  arising  from  a  resid.ue  directed  to  be  laicL 
out  in  land  must  be  paid  by  the  tenant  for  life 
entitled  to  such  income,  although  the  will  con> 
tained  a  direction  for  payment  of  the  duty  on 
all  annuities  and  legaicies  out  of  the  general 
personal  estate.  Londesbortmgk  (^Lord)  v« 
SomercilU,  19  Beav.  295  ;  28  L.  J.,  Ch.  646. 

b.  What  Legacies  included. 

Annuity. ]~  P.  by  his  will  gave  all  his  pro- 
perty to  trustees  to  the  use  of  certain  persona 
for  successive  estates  tail  with  a  direction  that 
parties  becoming  first  entitled  to  the  rents- 
should  allow  vanous  specified  sums  to  other 
parties.  Then  followed  a  charge  on  his  realty 
of  all  the  ** annuities"  thereinbefore  mentioned y 
with  a  trust  to  convert  and  invest.  The  testator 
made  five  codicils,  by  which  he  gave  varioua 
annuiiies,  and  directed  that  »n.  annuity  to  F.  B., 
and  all  the  pecuniary  and  specific  legacies  giveik 
by  his  will,  should  be  payable  to  the  legatees  (in- 
cluding a  certain  contingent  annuity,  if  payable> 
free  of  legacy  duty.  On  the  question  whether 
annuities  as  well  as  legacies  were  given  free  of 
duty  : — Held,  that  they  were.  Pearse  v.  Pearse^. 
2  W.  R.  129. 

Alteration  made  by  Codioil.]— Testator  gave 
4,000/.  to  trustees,  upon  trust,  for  his  two 
daughters  at  twenty-one,  and  directed  that  the 
legacy  duty  due  in  re8{)ect  thereof  shall  be  paid 
by  liis  executors  out  of  the  residue  ;  by  codicil^ 
reciting  this  bequest,  and  that  he  is  desirous  of 
increasing  the  same  to  5,(H)o/.,  he  revoked  the 
gift  of  4,000/.  and  gives  5,000/.  upon  the  same 
trust,  &c.  By  a  second  codicil,  reciting  the 
former,  and  that  he  is  desirous  of  further  in- 
creasing to  6,000/.,  he  revokes  the  gift  of  5,000/., 
and  gives  in  lieu  thereof  6,000/.,  upon  the  same 
trusts.    This  is  not  a  revoca  tion,  but  substitutioiw 
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in  ench  instance,  and  the  6,000/.  is  therefore 
exempt  from  the  legacy  duty.  Cooper  v.  2>ay,  3 
Mer.  154. 

Testator  gave  an  annuity  of  300Z.  free  from  all 
taxes  and  stamp  duties  to  T.  and  H.  during  their 
joint  lives,  and  to  the  survivor  during  her  life, 
and  after  the  death  of  the  survivor,  to  6.  for  her 
life.  By  a  codicil  he  revoked  the  annuity  of 
300/.  given  to  T.  and  H.,  and  gave  them  an 
annuity  of  100/.  each,  with  benefit  uf  survivor- 
ship. The  annuities  of  100/.  are  subject  to  the 
legacy  duty.  Burrows  v.  Cottrell^  8  Sim.  875  ; 
30  R.  R.  171. 

Testator,  by  his  will,  directed  that  the  legacies 
therein  given  should  be  pnid  free  of  legacy  duty. 
By  a  codicil,  which  he  directed  might  be  considered 
and  taken  as  part  of  his  will,  he  gave  other 
legacies  : — Hela,  that  the  legacies  given  by  the 
cxdicil  were  not  given  free  of  legacy  duty. 
£arly  v.  Benbow,  2  Coll.  354  ;  10  Jur.  280. 

Testator,  by  his  will,  gave  an  annuity  to  his 
gnmndson,  and  directed  his  executors  to  pay  the 
legacy  duty  on  all  the  legacies  and  annuities 
given  by  his  will.  By  a  codicil  he  gave  an 
annuity  to  his  grandson,  in  lieu  of  the  annuity 
given  by  his  will : — Held,  that  the  annuity 
given  by  the  codicil  was  free  from  the  legacy 
dnty.  Shaftesbury  (^Earl)  v.  Marlhorovgh 
CBuJuf),  7  Sim.  247. 

A  testator  bequeathed  to  his  daughter  50,000/., 
of  which  20,000/.  was  to  be  {)aid  to  her  absolutely, 
and  as  to  the  remaining  80,000/.  she  was  to 
receive  the  interest  to  her  separate  use,  during 
her  life  ;  and  after  her  death  the  principal  was 
to  be  paid  to  such  person  or  persons  as  she 
might,  by  her  will,  appoint ;  and  after  giving 
various  other  legacies,  and  bequeathing  to  the 
same  daughter  a  share  of  the  residue  ot  his  per- 
sonal estate,  he  directed  that  all  the  specific  and 
pecuniary  legacies  thereinbefore  bequeathed 
should  be  paid  to  the  respective  legatees,  free  of 
the  legacy  duty ;  the  daughter  having  died  in 
bis  lifetime,  he  afterwards  by  a  codicil,  "  instead 
of  the  legacies  given  to  her  by  will,  which  are 
now  lapsed,  bequeathed  to  her  husband 
20,000/. ":— Held,  that  the  husband  was  not 
entitled  to  have  the  20,000/.  paid  to  him  free  of 
legacy  duty.  CJiatteris  v.  Ytmng^  2  Buss.  188  ; 
26  R.  R.  44.    Affirming  6  Madd.  31. 

By  a  will,  some  legacies  were  given  free  of 
duty,  and  their  amounts  were  varied  by  a  codicil : 
— Held,  that  they  were  still  exempt  from  duty. 
Fisher  v.  Brierlty,  30  Beav.  267. 


Peonniary  Legaeiei — Gift  of  Stook.]— A  testa- 
tor gave  to  M.  S.  50,000/.  3  per  cent,  consols,  to 
be  transferred  within  six  months  after  his 
decease,  and  after  giving  a  variety  of  specific  and 
the  pecuniary  legacies  thereinbefore  bequeathed 
directed  that  the  duty  on  his  pecuniary  legacies 
should  be  paid  out  of  his  general  personal  estate  : 
— Held,  that  the  leg.icy  of  the  stock  was  not  a 
pecuniary  legacy,  and  consequently  not  exempted 
under  this  clause  of  the  will  from  the  payment 
of  legacy  duty.  Douglas  v.  Congrere^  1  Keen, 
410  ;  6  L.  J.,  Ch.  61. 

A  testator  gave  certain  sums  of  money  as 
legacies,  and  two  shares  in  a  company,  and 
directed  the  legacy  duty  on  the  "above-men- 
tioned sums  "  to  be  paid  out  of  residue  : — Held, 
that  the  shares  were  not  given  free  of  legacy 
duty.  Bakers  v.  Lnburn,  11  Jur.  (N.B.)  292  ;  12 
L.  T.  167  ;  18  W.  R.  668. 

A  testatrix  directed  all  her  personal  estate  to 
be  converted  into  money,  and  her  debts  and 


funeral  expenses  and  legacies  to  be  paid  out  of 
the  proceeds,  and  that  out  of  the  residue  large 
sums  of  stock  should  be  appropriated  upon 
certain  trusts.  She  then  gave  some  pecuniary 
legacies  of  small  amount,  and  directed  that  all 
the  said  legacies,  and  all  legacies  tbereinafter 
given  should  be  paid  free  from  legacy  duty: — 
Held,  that  the  exemptions  from  legacy  duty 
applied  to  the  bequest  of  stook  as  well  as  to  the 
pecuniary  legacies.  Ansley  v.  Cotton ^  16  L.  J., 
Ch.  55. 


Speeiflo.]  — A    testatrix,    after    having 


bequeathed  various  pecuniary  legacies,  and  also 
legacies  of  specific  chattels,  directed  that  "  all 
the  legacies  left  by  my  will  and  codicil  be  paid 
free  of  legacy  duty '' : — Held,  that  the  legacy 
duty  was  to  be  paid  out  of  the  estate  on  all 
legacies  as  well  pecuniary  as  specific,  the  word 
"  paid  "  not  being  sufficient  under  the  circum- 
stances to  cut  down  the  direction  to  pecuniary 
legacies  only.  Ansley  v.  Cotton  (16  L.  J.,  Ch. 
56)  discussed  and  followed.  Johnston^  In  re, 
Cockerell  v.  Essex  iEart),  53  L.  J.,  Ch.  645  ;  2ft 
Ch.  D.  538  :  52  L.  T.  44  :  32  W.  R.  684. 


Different  Claiies  of  Legaoies.]— A  testatrix 
bequeathed  a  legacy  of  6,000/.  Sne  afterwards, 
in  a  separate  sentence,  said,  "  I  also  bequeath 
the  several  legacies  hereinafter  mentioned" 
[specifying  them], "all  which  legacies  I  direct 
to  be  free  from  legacy  duty.*'  She  then  pro- 
ceeded, "  I  also  give  E.  R.  200/.,  T.  C.  4,500/.,''" 
"  all  which  said  legacies  I  direct  shall  be  paid 
free  of  legacy  duty  "  : — Held,  that  the  legacy  of 
6,000/.  was  not  included  in  the  legacies  given 
free  of  duty.  Fisher  v.  Brierley,  30  Beav. 
265. 

The  testator  bequeathed  to  F.  A.  W.  a  lease- 
hold messuage,  "  free  of  all  outgoings  and  pay- 
ments, except  the  annual  and  other  rent.'*  The 
will  provided  that  all  bequests,  whether  of 
legacies  or  annuities,  should  be  paid  free  frouk 
legacy  duty.  Upon  the  question  whether  F.  A. 
W.  was  entitled  to  the  premises  free  from  legacy 
duty,  and  whether  or  not  free  and  discharged 
from  the  covenants  and  liabilities  under  th& 
lease,  except  the  rents : — Held,  that  the  bequest 
was  free  from  legacy  duty,  but  subject  to  the 
covenants  and  liabilities.  Tabor,  In  re,  Arnold  v. 
Kaytss,  61  L.  J.,  Ch.  721  ;  46  L.  T.  805  ;  30  W.  R. 
88H. 

Where  a  testator  directs  that  one  class  of 
legacies  "shall  be  paid  prior  to  his  debts  and 
other  legacies,  and  that  all  his  legacies  shall  be- 
paid  within  two  years,  free  from  legacy  duty,'* 
the  exemption  from  duty  is  not  limited  to  such 
legacies  only  as  are  payable  within  two  years  ; 
but  the  general  words,  "  all  my  legacies,"  will 
include  a  legacy  given  by  a  subsequent  codicil^ 
which  is  nmde  payable  at  a  different  time.  Byne- 
v.  Currey,  2  C.  4:  M.  603  ;  4  Tyr.  479 ;  3  L.  J.^ 
Ex.  177. 

A  testator  gave  several  pecuniary  and  specific, 
legacies,  and  directed  that  *^  all  the  legacies  and 
bequests  "  by  his  will  given  should  be  paid  or 
satisfied  free  of  duty,  and  he  devised  his  residuary 
real  estate  to  A.  for  life,  and  afterwards  upon, 
trust  for  sale  : — Held,  upon  the  ordinary  mean* 
iug  of  the  words  "legacies  and  bequests,"  and 
also  upon  the  general  construction  of  the  will^ 
that  the  legacy  duty  which  would  become  pay- 
able on  the  proceeds  of  the  real  estate,  was  not. 
payable  out  of  the  personal  estate.  White  v. 
Lake,  L.  R.  6  £q.  188. 


243 


BEYEmjE— Succession  Duty. 


244 


VI.  SUCCESSION  DUTY. 

a«  Interests  and  Property  Liable. 

1.  Effect  of  Sucoengion  Duty  Ant,  243. 

2.  Effect  of  Foreign  Domicil,  244. 

3.  Interest  in  Possession^  246. 

4.  AdvowsonSj  246. 

5.  Devolution,  247. 

6.  Predecessors  and  Successors^  247. 

7.  Reservation  of  Interest  to  Settlor ,  257. 
6.  Acceleratitm  of  Succession^  267. 

9.  Conveyance  by  Way  of  Bond  Fide  Sale, 
258. 

10.  CovcTiant  to  Pay  Money  on  Death,  260. 

11.  Effect  of  Conversion,  2*60. 

b.  Payment,  261. 

0.  Allowanoes  and  Ezemptione,  265. 
d.  Mode  of  Valtilnflr  Property,  268. 

e.  Onmulative  Duties,  268. 

a.  INTERESTS  AND  PROPERTY 
LIABLE, 

1.  Effbot  of  Succbssion  Duty  Act. 

Baooeiiion  after  1858 — Interest  befbre.]—A 
party  is  liable  to  duty  in  respect  of  property  to 
which  he  has  succeeded  after  the  act  of  16  &  17 
Vict.  c.  51,  came  into  operation,  although  he  be- 
came entitled  to  it,  in  immediate  expectancy,  on 
the  death  of  a  person  dying  before  the  passing 
of  the  act.  Att.'Gen.  v.  Middleton  (Ltfrd),  3 
H.  &  N.  125  ;  27  L.  J.,  Ex.  229  ;  6  W.  R.  300. 

The  second  section  applies  not  merely  to  cases 
where  the  title  accrues  at  death,  but  also  to  cases 
where  the  title  has  accrued  before  the  act,  but  is 
made  an  interest  in  possession  at  once,  or  after 
an  interral  on  a  death  occurring  after  the  act. 
AU.-Oen.  v.  Oell,  3  H.  &  C.  615  ;  34  L.  J.,  Ex. 
145  ;  11  Jur.  (N.8.)  566  ;  12  L.  T.  461 ;  13  W.  R. 
900. 

Ohildren  and  0randehlldren.]— A  testator 

bequeathed  to  trustees  5,000/.  in  trust,  to  invest 
the  same,  and  pay  the  dividends  to  his  daughter 
during  her  life,  and  upon  further  trust  after  her 
death  for  her  children,  equally  to  be  divided 
amongst  them.  The  testator  died  in  1803,  at 
which  time  no  duty  was  payable  on  legacies  to 
children  or  grandchildren.  His  daughter  died 
after  the  act  came  into  operation  : — Held,  first, 
that  the  interest  of  the  grandchildren  in  the  pro- 
perty bequeathed  to  them  was  a  succession, 
within  the  meaning  of  that  act.  Att.-Oen,  v. 
FUzjohn,  2  H.  &  N.  465  ;  27  L.  J.,  Ex.  79 ;  5 
W.  R.  876. 

Held,  secondly,  that  it  was  not  within  the 
exemption  of  s.  18,  since  that  applied  only  to 
express  exemptions  by  former  acts,  and  con- 
sequently that  succession  duty  was  chargeable. 
lb, 

Beyeriioneri.]— A  testator,  who  died  be- 
fore the  19th  May,  1853,  devised  a  reversion,  in 
respect  of  which  he  would  not  have  been  liable 
to  succession  duty,  if  it  had  vested  in  possession 
in  his  lifetime  after  that  date  : — Hela,  that  he 
thereby  created  a  new  succession  which  was  not 
exempt  from  duty  under  s.  15  of  16  &  17  Vict, 
c.  51.  Att.'Oen.  v.  Gardner,  1  H.  &  C.  639  ;  32 
L.  J.,  Ex.  84  ;  9  Jur.  (N.s.)  281 ;  7  L.  T.  682  ;  11 
W.  R.  378. 

Bemainderman.]  —  The   property   of   a 


remainderman  whose  estate  vested  upon  his 
birth,  before  the  act  came  into  operation,  but 
did  not  fall  into  possession  nntU  the  death  of  the 
tenant  for  life,  which  took  place  after  the  act 
came  into  operation,  but  before  it  received  the 
royal  assent,  was  liable  to  succession  duty. 
Wileox  V.  Smith,  4  Drew.  40  ;  26  L.  J.,  Ch.  696  ; 
3  Jur.  (N.8.)  604  ;  5  W.  R.  667. 


AeenmnlatioBi   of  Bents.] — ^A  testator 

devised  property  to  A.  for  life,  after  her  has- 
band^s  deatn ;  remainder  to  the  child  of  A.,  if 
any  ;  remainder  over  to  P.  for  life,  with  power 
of  appointment  to  his  children,  and  in  default  to 
his  second  son  ;  the  rents  and  profits,  during  the 
joint  lives  of  A.  and  her  husband,  were  to  accu- 
mulate, and  at  the  end  of  twenty-one  years  were, 
if  A.  and  her  husband  were  both  alive,  to  go  to 
the  person  who  would  have  been  entitled  to  the 
corpus  if  A.  and  her  husband  had  died  without 
leaving  children  of  A.  The  twenty-one  years 
expired  in  1863,  and  P.  died  previously,  leaving 
a  second  son,  who  so  became  entitled  to  the 
accumulations: — Held,  that  he  was  liable  to 
succession  duty,  by  reason  of  the  death  of  P.,  as 
having  become  entitled  to  property  upon  the 
death  of  a  person  dying  after  the  time  appointed 
for  the  commencement  of  the  act.  Att,-Gen,  v. 
Gell,  3  H.  &  C.  615  ;  84  L.  J.,  Ex.  145  ;  11  Jur. 
(N.s.)  566  ;  12  L.  T.  461  ;  13  W.  R.  900. 

A  testator  died  in  1850,  having  devised  his 
real  estates  to  trustees  to  accumulate  the  rents 
for  twenty-one  years,  and  then  to  convey  and 
assure  the  estates  and  accumulations  to  the  per- 
son or  persons  who  should  then  answer  the  de- 
scription of  his  "heir  or  co-heiresses  at  law/* 
He  died  a  bachelor,  leaving  an  heir-at-law  who 
died  in  1865.  Four  co-heiresses  of  the  testator 
succeeded  to  the  property  in  1871  : — Held,  that 
succession  duty  was  payable.  Ring  v.  Jarman^ 
41  L.  J.,  Ch.  635  ;  L.  R.  14  Eq.  357  ;  26  L.  T. 
690  ;  20  W.  R.  744.  See  S.  C,  cor.  L.JJ.,  21 
W.  R.  213. 

Appointments.] — Section  4  of  16  &   17 

Vict.  c.  51,  does  not  restrict  the  operation  of  the 
duty  as  regards  appointments  to  cases  where  the 
powers  are  created  by  wills  taking  effect,  or  by 
settlements  made  after  the  commencement  of 
the  act.  Lovelace,  In  re,  4  De  G.  &  J.  340  ;  28 
L.  J.,  Ch.  489  ;  5  Jur.  694  ;  7  W.  R.  575. 

2.  Effect  of  Fobbion  Domioil. 

Semble,  the  16  &  17  Vict.  c.  51,  applies  to 
persons  wherever  domiciled,  and  the  rule  mobilia 
sequuntur  personam  cannot,  as  under  the  legacy 
duty  acts,  be  made  the  ground  of  an  exemption 
from  duty.  Wallop,  In  re,  1  De  G.  J.  &  S.  656  ; 
5  N.  R.  679 ;  33  L.  J..  Ch.  351  ;  10  Jur.  (N.S.) 
.S28  ;  10  L.  T.  174  ;  12  W.  R.  687. 

Personal  property  may  be  subject  to  succession 
duty,  although  exempt  from  legacy  duty  by 
reason  of  the  testator  having  a  foreign  domiciL 
Capdevislle,  In  re,  3  H.  &  C.  985  ;  33  L.  J.,  Ex. 
306  ;  10  Jur.  (N.s.)  1155  ;  12  W.  R.  1110. 

Of  Testator.] — Succession  duty  is  not  payable 
on  legacies  given  by  the  will  of  a  person  domi- 
ciled in  a  foreign  country.  Wallace  v.  Att.- 
Oen.,  35  L.  J.,  Ch.  124  ;  L.  R.  1  Ch.  1  ;  11  Jur. 
(N.8.)  937  ;  13  L.  T.  480  ;  14  W.  R.  116. 

C.  was  domiciled  in  Portugal,  but  on  a  visit  to 
this  country  made  his  will  in  the  English  form, 
and  appointed  executors,  some  of  whom  resided 
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in  England.  He  desired  his  executors  to  collect 
his  property,  whicli  was  in  Portugal,  to  convert 
it  into  cash,  paj  certain  legacies,  and  invest  the 
residue  in  the  English  3  per  cents.,  to  appro- 
priate what  they  should  think  necessary  to  pay 
a  life  annuity  of  50/.  to  his  sister,  on  the  termi- 
nation of  which  the  appropriated  fund  was  to 
revert  to  and  form  part  of  his  residuary  estate, 
and  he  divided  (like  the  rest)  among  his  three 
children.  The  executors  exactly  performed  the 
directions  of  the  trust ;  when  the  sister  died,  the 
part  appropriated  to  satisfy  her  annuity  became 
divisible  among  the  children  : — Held,  that  this 
constitoted  a  succession  within  s.  2  of  the  suc- 
cession duty  act,  and  was  liable  to  the  payment 
of  succession  duty.  AU,'6fen,  v.  Campbdl^  41 
L.  J.,  Ch.  611  ;  L.  R.  6  H.  L.  624  ;  21  W.  R. 
34,  n. 

By  his  will,  the  husband,  domiciled  in  Sydney, 
appointed  trustees  and  executors  in  New  South 
Wales  to  collect  his  residuary  estate  (which  was 
all  locally  situate  in  that  country),  and  transmit 
it  to  trustees  and  executors  in  England,  who  were 
to  invest  the  funds  so  transmitted  in  government 
funds  or  real  securities,  and  pay  the  income  to  his 
wife  for  her  life,  and  after  her  death  to  divide 
it  among  the  children.  At  the  time  of  the  wife's 
death,  no  part  of  the  residuary  estate  had 
reached  the  hands  of  the  English  trustees,  but 
large  remittances  were  afterwards  made  to 
them: — ^Held,  that  no  succession  duty  was  pay- 
able by  the  child  on  the  funds  to  Which  he 
became  entitled  under  the  will.  Lyall  v.  Zyall, 
infra. 

A  testator  who  was  domiciled  in  Belgium,  but 
for  the  last  ten  years  of  his  life  resided  and 
carried  on  business  in  England,  by  his  will 
directed  12,000Z.  to  be  invested  in  consols  and 
held  in  trust  for  A.  for  life,  with  remainder  for 
his  nephews  and  nieces,  most  of  whom  were  Bel- 
gians : — Held,  that  upon  the  death  of  A.  succes- 
sion duty  was  payable  on  the  amount.  BadarVi 
TruitM,  In  re,  39  L.  J.,  Ch.  646  ;  L.  R.  10  Eq. 
288  ;  24  L.  T.  13  ;  18  W.  R.  886. 

In  1845  a  testator,  domiciled  in  the  Mauri- 
tins,  left  stock  in  the  funds  to  his  widow  for  life 
with  remainders  over.  In  1852  all  parties  joined 
in  a  deed  appointing  persons  trustees  in  the  room 
of  the  executors,  the  trusts  of  the  deed  being  the 
same  as  those  of  the  will.  The  tenant  for  life 
died  in  1863 : — Held,  that  succession  duty  was 
payable.  Smith,  In  re,  10  L.  T.  598 ;  12  W.  R. 
933. 

Of  Benelleiariei.  1~-The  act  applies  to  a  suc- 
cession under  a  British  settlement  to  British 
property  vested  in  British  trustees,  and  falling 
under  the  jurisdiction  of  a  British  court,  although 
the  persons  entitled  are  aliens  domiciled  abro»l. 
Lovelace,  In  re,  i  De  G.  &  J.  841 ;  28  L.  J.,  Ch. 
489  ;  6  Jur.  (N.8.)  694  ;  7  W.  R.  575. 

The  mere  fact  of  a  person  beneficially  entitled 
under  a  settlement  being  a  foreigner  is  not  suffi- 
cient to  exempt  him  from  payment  of  succession 
duty.     Cigala,  In  re,  infra. 


Xngliih  Settlement.]— The  word  "pro- 


perty "  in  s.  2  of  the  Succession  Duty  Act,  1853, 
includes  foreign  movable  property — as,  for  in- 
stance, funds  or  shares  of  a  foreign  government 
or  trading  corporation— compris^  in  a  British 
settlement,  vested  in  trustees  subject  to  British 
jurisdiction,  and  recoverable  by  action  in  a 
British  court.  Cigala,  In  re,  47  L.  J.,  Ch.  166  ; 
7  Ch.  D.  351 ;  38  L.  T.  489  j  26  W.  R.  257. 


Of  Settlor.] — By  a  marriage  settlement  exe- 
cuted in  England,  the  husband  assigned  to 
trustees  (all  domiciled  and  resident  in  England) 
an  English  policy  of  assurance,  effected  on  his 
own  life  for  2,000/.,  payable  at  the  expiration  of 
six  months  after  his  death,  and  the  sum  of 
1,047Z.  8«.  %d,  consols,  and  covenanted  to  pay  to 
the  trustees  within  three  years  1,0002. ;  and  it 
was  declared  that  the  policy  moneys  and  the 
1,000Z.  should  be  held  uplon  trusts  for  investment 
and  payment  of  the  income  to  the  wife  for  life, 
and  then  to  the  husband  for  life,  and  then  for 
division  among  the  children  of  the  marriage. 
The  husband  died  within  three  years,  having 
been  at  the  time  of  his  marriage,  and  thence- 
forth, up  to  the  time  of  his  death,  domiciled  in 
New  South  Wales.  The  wife  survived  only 
three  months,  and  left  one  child,  who  was  also 
domiciled  abroad.  At  the  time  of  the  wife*s 
death,  neither  the  policy  moneys  nor  the  1,0002. 
covenanted  to  be  paid  to  the  trustees  of  the 
settlement  had  been  paid  to  them  : — ^Held,  that 
succession  duty  was  payable  by  the  child  on  the 
funds  to  which  he  became  entitled  under  the 
settlement.  Lyall  v.  Lyall,  42  L.  J.,  Ch.  195  ; 
L.  R.  15  Eq.  1  ;  27  L.  T.  530 ;  21  W.  R.  34. 

Of  Appointor— Engliih  Will.]— An  English 
testator  by  will  gave  a  fund  to  trustees  to  pay 
the  income  to  his  daughter  for  life,  and  after  her 
death  to  hold  the  fund  in  trust  for  such  persons 
as  the  daughter  should  by  will  appoint.  The 
daughter  for  some  time  previously  to  and  up  to 
her  death  was  domiciled  in  Jersey.  She  disposed 
of  the  fund  by  will,  giving  legacies  to  two  per- 
sons, and  the  residue  to  her  husband: — E^ld, 
that  the  legacies  were  liable  to  duty.  Wallop, 
In  re,  1  De  G.  J.  &  S.  656  ;  5  N.  R.  679  ;  33 
L.  J.,  Ch.  351 ;  10  Jur.  (N.8.)  328 ;  10  L.  T.  174  ; 
12  W.  R.  587. 

The  legacies,  by  reason  of  the  domicil  in  Jersey, 
were  not  liable  to  legacy  duty ;  but,  notwith- 
standing the  fact  of  such  domicil,  were  liable  to 
succession  duty.    Ih, 

Of  Appointee  under  General  Power.] — Personal 
property  appointed  under  a  genersd  power,  and 
not  coming  within  s.  4,  ought  not  to  be  treated 
as  the  property  of  the  donee  so  as  to  be,  in  the 
case  of  the  donee  being  domiciled  abroad,  exempt 
from  succession  duty.  Lovelace,  In  re,  4  De 
O.  k  J.  340 ;  28  L.  J.,  Ch.  489 ;  5  Jur.  (N.8.) 
694  ;  7  W.  R.  575. 

3.  Iktebbst  in  Possession. 

Heir  Apparent.]— When  an  apparent  heir  dies 
without  taking  possession,  without  making  up  a 
title,  without  drawing  rent,  and  without  in- 
curring representation : — Held,  that  the  case  did 
not  come  within  the  meaning  of  the  16  &  17 
Vict.  c.  51,  and  that  succession  duty  was  not 
demandable  by  the  crown.  Lord  Advocate  v. 
Stevengon,  L:  R.  1  H.  L.  Sc.  411. 

The  "  beneficial  interest "  must  be  regarded  as 
an  interest  to  which  the  successor  has  b^me  en- 
titled in  possession.  It  must  not  be  a  mere 
apparency.    lb. 

4.  Advowsons. 

Extingnifhed  by  LogUlatnre.] — ^At  the  passing 
of  the  Irish  Church  Act,  1869,  several  advowsons 
were  vested  in  the  defendant,  who  applied  for 
and  obtained  compensation  in  respect  of  them :— > 
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Held,  that  the  advowsons  had  not  been  disposed 
of  by  the  defendant,  but  had  been  taken  from 
him  and  extinguisheil  bj  the  church  act,  and 
that,  therefore,  succession  duty  was  not  charge- 
able  on  the  amount  of  compensation  received  in 
respect  of  them.  At t- Gen.  v.  Leconjield  (^Lord), 
2  L.  R.  Ir.  290. 

6.  Devolution. 

Who  Predeoeuor.] — A  person  succeeding  on 
the  death  of  an  uncle  to  an  estate,  either  in  Eng- 
land or  in  Scotland,  under  an  entail  created  by  a 
direct  ancestor,  becomes  beneficially  entitled  to 
the  property  by  devolution  by  law  within  s.  2  of 
the  succession  duty  act,  and  has  not  derived  the 
interest  from  the  original  settlor,  and  he  is,  there- 
fore, liable  to  pay  succession  duty  at  the  rate  of 
three  per  cent,  inland  (^Earl')  v.  Lard  Advocate, 
8  App.  Cas.  505  ;  38  L.  T.  297  ;  2C  W.  R.  725— 
H.  L.  (Sc.) 

S.,  by  deed  of  entail  in  Scotland,  gave  an  estate  to 
her  eldest  son,  A.,  and  the  heirs  of  his  body,  whom 
failing,  she  gave  the  same  to  her  grandson,  C, 
and  th^  heirs  of  his  body,  with  remainders  over. 
A.  died  without  issue : — Held,  that  S.  was  the 
predecessor,  and  therefore  that  the  duty  payable 
oy  the  grandson  was  \l.  per  cent.  Saltoun  (Lord) 
V.  Advocate- Gen.y  3  Macq.  H.  L.  6r>9  ;  6  Jur. 
(N.8.)  713  ;  8  W.  R.  665. 

Where  the  succession  is  by  provision,  the  settlor 
is  the  predecessor  ;  but  where  by  devolution,  the 
last  possessor  is  the  predecessor.  Hence  C.  took 
by  provision.  He  must  be  considered  in  the 
situation  of  a  remainderman  in  tail,  according  to 
English  law,  taking  per  formam  doni,  to  whom 
the  donor,  and  not  the  last  person  who  held  under 
the  first  estate  tail,  would  be  considered  the  pre- 
decessor.   Ih, 

Where  there  is  an  entail  giving  an  estate  tail 
to  one,  with  remainder  to  another,  the  donee  or 
remainderman  who  takes  by  purchaw  is  the  suc- 
cessor, and  the  entailer  the  predecessor  ;  and  with 
respect  to  the  heirs  of  the  body,  the  donee  in  tail 
is  tlie  ancestor,  and  the  heir  of  the  body  is  the 
successor.    Ih, 

6.  Predecessors  and  Successors. 

Generally.] — The  successor  from  whom  duty 
is  payable  is  the  person  who,  on  the  hap{>ening 
of  the  death,  eventually  becomes  beneficially 
entitled  in  possession  ;  that  which  was  conferred 
upon  any  previous  successor  was  only  an  exj^c- 
tant  interest,  not  a  succession.  The  interest  of 
an  executor,  not  being  beneficial,  is  not  a  succes- 
sion within  s.  2,  or  within  s.  15  ;  for  s.  15  imposes 
no  new  duty,  only  a  duty  in  substitution  for  that 
imposed  by  s.  2.  Att,- Gen.  v.  Littledale,  40  L.  J., 
Ex.  241  ;  L.  R.  5  H.  L.  290  ;  24  L.  T.  921  ;  20 
W.  R,  473. 

The  act  is  not  to  be  construed  according  to  the 
technicalities  of  the  law  of  England  or  Scotland, 
but  according  to  the  popular  use  of  the  language 
employed.  Jirayhrooke  (^Lord)  v.  Att.-Gen.^  infra. 

Barring  Entail — Seiettlement — Joint  Power 
of  Appointment.]  —A  tenant  in  tail  in  remainder 
cannot  vary  the  amount  of  his  liability  to  suc- 
cession duty  by  barring  the  entail,  and  resettling 
the  estate  in  his  own  favour.  The  person  from 
whom  he  derives  the  estate  is  his  predecessor. 
Brayhrooke  QLttrd)  v.  Alt.- Gen.,  31  L.  J.,  Ex. 
177  ;  9  H.  L.  Cas.  150 ;  7  Jur.(N.s.)  741  ;  4  L.T. 
218;  9  W.  R.  601. 

A  stranger,  in  1796,  devised  real  estates  to  A. 


for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male.  In  1841  A.  became  tenant  for 
life  in  possession,  and  his  eldest  son,  B.,  joined 
A.  in  executing  a  disentailing  deed,  whereby  the 
estates  were  conveyed,  subject  to  his  life  estate, 
to  such  uses  as  they  should  jointly  appoint.  In 
1850  A.  and  B.  jointly  executed  this  power  of 
appointment,  and  conveyed  the  property  to  the- 
use  that  B.  should  receive  an  annuity  of  l,200/> 
during  the  joint  lives  of  A.  and  himself,  and 
subject  thereto  to  the  use  of  A.  for  life,  re> 
mainder  to  B.  for  life,  remainder  to  B.'s  first  and 
other  sons  in  tail  male.  By  this  deed  also  A. 
gave  up  a  charge  he  had  on  the  property  for 
10,000Z.  On  the  death  of  A. :— Held,  that  B. 
succeeded  to  the  property  by  virtue  of  a  dis- 
position made  by  himself,  and  not  made  by 
himself  and  A.  jointly  ;  and  that  therefore,, 
under  s.  12,  B.  must  pay  duty  as  if  he  had  suc- 
ceeded to  the  testator.    Ih. 

Held,  also,  that  as  A.  gave  up  a  charge  of 
10,000^.  on  the  property  by  the  deed  of  1850,  B. 
must  be  charged  only  one  per  cent,  on  that  ex- 
tent of  the  succession.    lb. 

The  protector  of  a  sett  lement  giving  his  consent 
to  a  disposition  of  property  cannot  be  treated  as  a 
creator  of  such  disposition.    lb. 

Where  a  power  is  created,  to  be  exercised  over 
an  estate,  the  donor  of  the  power,  the  person  out 
of  whose  estate  a  benefit  or  "  succession  "  is  to  be 
derived,  is,  within  s.  2  uf  the  succession  dutiea 
act,  the  *'  predecessor "  of  the  person  taking- 
such  benefit  or  *' succession."  Charlton  y,  Att.- 
Gen.,  49  L,  J.,  Ex.  86  ;  4  App.  Cas.  427  ;  40  L.  T. 
760  ;  27  W.  R.  921— H.  L.  CE.) 

St.  J.,  tenant  for  life  in  possession,  and  W., 
tenant  in  tail  in  remainder  of  certain  estates^ 
barred  the  entail  ^nd  settled  the  estates  to  such 
uses  as  they  should  jointly  appoint  On  the  fol- 
lowing day  they  appointed  the  estates  to  such 
uses  as  they  should  jointly  appoint,  and  in  de- 
fault of  appointment  to  St.  J.  for  life,  remainder 
to  W.  for  life,  remainder  to  the  first  and  other 
sons  of  W.  in  tail  male,  remainder  to  such  uses* 
as  St.  J.  and  T.  should  jointly  appoint,  and  in 
default  of  appointment  to  T.  for  life,  remainder 
to  the  first  and  other  sons  of  T.  in  tail  male,  with 
remamders  over.  W.  died  in  1864,  a  bachelor, 
without  having  exercised  his  power  of  appoint- 
ment. In  1866  St.  J.  and  T.  appointed  the 
estates,  subject  to  the  life  estate  of  St.  J.,  in  the 
events  which  happened,  to  the  use  that  A.,  the 
widow  of  St.  J.,  should  receive  an  annuity,  and 
subject  thereto,  and  to  an  annuity  given  in  cer- 
tain events  which  had  not  happened  to  the  wife 
of  T.,  to  the  use  of  D.  during  so  much  of  a  cer- 
tain period  as  she  should  live.  St.  J.  died  in 
1873,  and  the  uses  limited  in  favour  of  A«  and  D. 
thereupon  took  effect : — Held,  that  the  case  fell 
within  s.  2  and  was  not  within  s.  4  of  the  suc- 
cession dutv  act.    lb. 

xind,  held,  following  Braybrooke  (Jjord)  t. 
Att.'Gen.  (9  H.  L.  Cas.  160),  AU.-Gen,  v.  Flayer 
(9  H.  L.  Cas.  477),  and  Att.-Gen.  v.  Smythe  (9 
H.  L.  Cas.  497),  that  duty  was  payable  upon  the 
interests  of  A.  and  D.  as  successions  derived  from 
W.  as  predecessor.    lb. 

Foil  Enjoyment  deferred  by  Prior  Interest — 
Alienation  of  Property  before  Determination, 
thereof— Bnty  on  Increased  Value  aecroing  on. 
Determination — **8noeeisor."] — A  testator  de> 
vised  real  property  let  on  lease,  not  purporting  to 
be  at  a  rack-rent,  to  a  devisee  in  fee-simple.  The 
devisee  paid  succession  duty  assessed  on  the  rent 
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reserved  by  the  lease,  and  before  the  determina- 
tion of  the  lease  sold  the  property  to  the  defen- 
<3ant8  subject  to  the  lease.  The  annual  value  of 
the  property  at  the  determination  of  the  lease 
"was  greater  than  the  rent  reserved  by  the  lease. 
XJpon  an  information  on  behalf  of  the  cro^^ii 
<;laiming  succession  duty  from  the  defendants  in 
respect  of  the  increased  value  accruing  to  them 
on  the  determination  of  the  lease  as  upon  the 
value  of  an  annuity  equal  to  the  amount  of  the 
increase  of  the  annual  value  during  the  residue 
of  their  lives  : — Held,  that  the  succession  to  the 
property,  within  the  meaning  of  the  Succession 
Xhity  Act,  1853,  became  fally  vested  in  the  de- 
visee upon  the  death  of  the  testator,  the  effect  of 
fi.  20  of  the  act  being  merely  to  postpone  the  pay- 
ment of  the  duty  upon  the  increased  value  until 
the  determination  of  the  lease ;  and  that  the 
clefendants,  not  being  successors  within  the 
meaning  of  the  act,  were  only  liable,  under  a.  42 
of  the  act,  as  persons  claiming  in  right  of  the 
successor,  for  duty  as  upon  the  value  of  an 
annuity  equal  to  the  amount  of  the  increase  of 
annual  value  for  the  residue  of  the  life  of  the 
devisee.  Att.-Oen.  v.  Mander,  65  L.  J.,  Q.  B. 
246  ;  74  L.  T.  103  ;  44  W.  R.  413. 

Life  Poliey — Gratmtoxis  ABiignment — Pay- 
ment of  Premiums.] — The  gratuitous  assignee  of 
a  policy  of  life  insurance  who,  subsequently  to 
the  date  of  the  assignment,  pays  the  premiums  on 
the  policy,  is  not  liable  to  pay  succession  duty  on 
the  policy  moneys.  Itiyra  Advocate  v.  Fleming 
or  A)bcrtsm,  66  L.  J.,  P.  C.  41  ;  [1897]  A.  C. 
145  ;  76  L.  T.  125  ;  45  W.  R.  674  61  J.  P.  692 
— H.  L.  (8c.) 

Bonor  or  Bonee  of  General  Power.] — ^A  tenant 
for  life  having  a  general  power  of  appointment 
by  deed  or  wiU,  by  will,  executed  after  the 
statute  came  into  operation,  exercised  the  power 
in  favour  of  B.  B.  was  a  stranger  in  blood  to 
the  tenant  for  life,  but  was  the  niece  of  her  hus- 
band, the  donor  of  the  power,  who  had  created 
it,  and  died  before  the  act  came  into  operation  : 
— Held,  that  B.  was  only  liable  to  a  duty  of  3/. 
per  cent,  as  on  a  succession  derived  from  the 
donor  of  the  power.  Barker,  In  re,  7  H.  &  N. 
109  ;  30  L.  J.,  Ex.  404  ;  7  Jur.  (N.B.)  1061  ;  6 
L..  T.  206. 

In  cases  of  appointments  by  donees  of  general 
powers  which  &11  within  s.  2  and  do  not  fall 
within  s.  4  of  the  Succession  Duty  Act,  1853 
^16  &  17  Vict.  c.  51).  the  canon  of  construction 
adopted  in  Barker,  In  re  (7  H.  &  N.  109),  and 
Charlton  v.  Att-Oen.  (4  App.  Oas.  427),  is 
to  be  applied  whether  the  power  be  joint  or 
sole,  and  the  appointees  must  be  held  to  derive 
their  interest  from  the  donor  of  the  power  as 
'' predecessor,"  and  not  from  the  donee.  The 
testator,  in  1826,  bequeath^  personalty  in  trust 
for  his  daughter  for  life  and  afterwards  (in  the 
event  which  happened),  for  such  persons  as  she 
should  by  deed  appoint,  and  in  aefault  of  ap- 
pointment for  her  next  of  kin.  The  testator  died 
Defore  the  coming  into  operation  of  the  Succession 
Duty  Act,  1853,  and  legacy  duty  at  1  per  cent. 
was  paid  upon  the  whole  absolute  interest  of  the 
trust  fund.  After  that  act  came  into  operation 
the  daughter,  by  deed,  appointed  the  trust  fund 
to  her  sister's  daughters  : — Held,  that,  as  owing 
to  the  date  of  the  testator's  death,  s.  4  did  not 
apply,  the  appointees  derived  their  interest  from 
their  grandfather,  the  testator,  as  predecessor 
within   8.   2,   and   not   from   their   aunt   the 


appointor,  and  that  succession  duty  was  there- 
fore payable  on  their  succession  at  the  death 
of  the  appointor  at  1  and  not  at  3  per  cent. 
Att.-Gen.  v.  Mitchell,  50  L.  J.,  Q.  B.  406;  6 
Q.  B.  D.  548 ;  44  L.  T.  580 ;  29  W.  R.  683 ;  45 
J.  P.  618. 

Donee  of  General  Power  of  Appointment.] — 
The  appointee  under  a  general  power  of  appoint- 
ment, which  has  taken  effect  on  a  death  happen- 
ing since  the  commencement  of  the  act,  takes  a 
succession  from  the  donee  of  the  power.  Att,» 
Gen.  V.  Uptan,  4  H.  &  C.  336  ;  35  L.  J.,  Ex.  138  ; 
L.  R,  1  Ex.  224  ;  12  Jur  (N.s.)  489 ;  14  L.  T. 
334  ;  14  W.  R.  732. 

Under  the  will  of  her  husband,  who  died  in 
1856,  a  widow  had  a  life  estate  in  real  property, 
with  a  general  power  of  appointment  by  deed  or 
will.  She  by  aeed  appointed  to  the  use  that 
trustees  should,  after  her  death,  receive  an 
annuity  during  the  lives  of  the  wife  of  the 
testator's  nephew,  and  of  the  children  of  the 
nephew  by  her,  on  trust  for  the  separate  use  of 
the  wife.  Both  the  testator's  nephew  and  his 
wife  were  strangers  in  blood  to  the  testator's 
widow  : — Held,  that  the  nephew's  wife  took  the 
annuity  as  a  succession  from  the  testator's  widow, 
and  not  from  the  testator  himself,  and  that 
therefore  a  duty  of  102.  per  cent,  was  payable. 
Ih. 

Partnenhip  between  Father  and  Son— Death 
of  Father— Sale.] — ^A  father,  who  had  carried  on 
business  as  a  cotton  spinner,  entered  into  part- 
nership with  his  son  for  the  term  of  five  years. 
The  son  brought  no  capital  into  the  business, 
but,  by  the  deed  of  partnership,  it  was  agreed 
that  the  father  was  to  be  taken  to  have  brought 
in  two-thirds  of  the  estimated  capital  of  the 
business,  and  the  son  the  remaining  one-third, 
and  the  profits  were  to  be  divided  accordingly. 
Among  other  terms  of  the  partnership  it  was 
agreed  that,  if  the  partnership  continued  for  the 
five  years  or  was  determined  oy  any  cause  other 
than  the  death  of  a  partner,  the  son's  share  of 
the  capital  was  to  be  one-half ;  and  if  the  father 
died  during  the  term,  the  son  was  to  have  the 
whole  business,  and  was  to  pay  10,0002.  to  the 
father's  executors ;  but  if  the  son  died  during 
the  term,  the  ;  father  was  to  have  back  the 
business  and  was  to  pay  15,0002.  to  his  son's 
executors.  The  father  died  during  the  term. 
The  crown  claimed  succession  duty  from  the 
son : — Held,  that,  taking  the  partnership  deed 
as  a  whole,  the  arrangement  tnerein  contained 
was  in  the  main  one  made  for  the  benefit  of  the 
son  rather  than  a  sale  to  him  of  the  partnership 
business  on  his  father's  death ;  and  therefore 
the  crown  was  entitled  to  succession  duty.  Att,' 
Gen.  V.  BrouM,  77  L.  T.  591  ;  46  W.  R.  145  ;  62 
J.  P.  19^0.  A. 

Barring  Entail — ^Beiettlement — Appointment 
by  Tenant  in  Tail  to  Himaelf.] — ^A  testator 
devised  his  estates  in  L.  to  his  brother  C.  for 
life,  with  remainder  in  tail  to  his  first  and  other 
sons.  On  the  22nd  March,  1848,  C.  and  his 
eldest  son  executed  a  disentailing  deed,  whereby 
they  limited  the  estate  to  such  uses  as  thev 
should  jointly  appoint,  and  in  default  of  such 
appointment,  to  the  uses  declared  by  the  will  of 
the  testator.  On  the  same  day  C.  and  his  son 
executed  another  disentailing  deed  of  estates 
devised  to  them  by  another  testator,  and  also 
limited  them  to  such  uses  as  they  should  jointly 
appoint.    On  the  2Srd  March,  1848,  C.  and  hie 
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son  executed  a  joint  appointment,  whereby,  after 
reciting  the  two  disentailing  deeds,  and  certain 
arrangements  made  in  respect  of  incumbrances, 
with  other  stipulations,  they  appointed  the 
estates  in  L.,  to  the  use  that  the  son  might 
receive  thereout  the  yearly  sum  of  1,000/.  during 
the  joint  lives  of  himself  and  C,  and  subject 
thereto  to  the  use  of  C.  for  life,  in  restoration, 
corroboration,  and  confirmation  of  his  previous 
life  estate,  and  after  his  decease  to  the  use  of  the 
son  for  life,  and  after  his  decease  to  the  use  of 
his  eldest  son  for  life,  with  remaindei',  in  tail 
male.  In  1856  C.  died  : — Held,  first,  that  his  son 
took  a  succession  under  a  disposition  made  by 
himself,  within  s.  12  ;  it  was  therefore  chargeable 
with  duty  at  the  rate  of  three  per  cent.  Att.- 
Gen.  V.  Sibtharp,  3  H.  &  K.  424  ;  28  L.  J.,  Ex.  9  ; 
6  W.  R.  774. 

Held,  secondly,  that  the  son  was  not  entitled 
to  any  allowance  in  respect  of  the  1,000Z.  a  year, 
which  ceased  on  the  death  of  C.    Jb, 

B.,  tenant  for  life,  and  W.,  his  eldest  son,  tenant 
in  tail  in  remainder,  suffered  a  recovery,  and  in 
1821,  by  virtue  of  a  joint  power  of  appointment, 
which  Uiey  exercised,  resettled  the  estates  to  the 
use  of  the  father  for  life,  with  remainder  to  the 
son  for  life,  with  remainders  to  his  sons  in  tail 
male,  with  remainder  to  G.  B.  and  the  son  of  B. 
for  life,  with  remainder  to  his  sons  in  tail  male. 
The  father  died  in  1834,  and  his  son  entered  into 
possession,  but  died  in  1856,  without  issue.  G.  B. 
then  came  into  possession,  and  joined  with  his 
son  £.  in  disentailing  the  estates ;  and,  by  virtue 
of  a  power  of  appointment  reserved  to  them,  con- 
veyed the  estates  to  the  defendant  for  a  term  of 
600  years,  upon  trust  in  case  the  son  survived  his 
father  (an  event  which  happened),  to  pay  him  an 
annuity  during  his  life ;  and  power  was  given  to 
the  father  to  raise  portions  for  vounger  children, 
which  power  he  exercised  : — Held,  that  the  crown 
was  entitled  to  duty  at  31,  per  cent,  in  respect  of 
the  succession  of  G.  B.,  as  having  been  derived 
from  his  elder  brother  W.,  as  predecessor  ;  that 
the  same  amount  of  duty  was  payable  in  respect 
of  the  succession  of  £.,  as  having  been  derived 
under  a  disposition  made  by  himself  at  the  time 
when  he  was  expectantly  entitled  to  the  estates, 
upon  a  succession  derived  from  W.  as  prede- 
cesser ;  and  also,  that  the  same  amount  of  duty 
was  payable  in  respect  of 'the  portions  of  the 
younger  children,  as  being  derived  from  either 
their  niece  W.,  or  their  own  brother  E.,  as  prede- 
cessor.   Att,'Oen.  V.  Floyer,  31  L.  J.,  Ex.  404 ; 

9  H.  L.  Cas.  477  ;  9  Jur.  Cn.s.')  1 ;  7  L.  T.  47  ; 

10  W.  R.  762. 

A.  being  seised  of  estates  in  fee-simple,  by  a 
marriage  settlement  executed  in  1812,  conveyed 
them  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  sons  in  tail  male  successively.  A. 
had  three  sons,  E.,  R.  and  C.  In  1840  A.  and  his 
eldest  son  £.  executed  a  disentailing  deed,  and 
conveyed  the  estates  to  such  uses  as  they  should 
appoint,  and,  in  default,  to  uses  of  the  settlement 
01  1812.  In  the  same  year  A.  and  E.,  on  the 
intended  marriage  of  E.,  appointed  to  the  use  of 
A.  for  life,  remainder  to  E.  for  life,  remainder 
(subject  to  provisions  for  the  intended  wife  and 
the  younger  children)  to  the  first  and  other  sons  of 
the  marriage  successively  in  tail  male,  remainder 
to  B.  and  C.  successively  in  tail  male.  E.  died  in 
his  father*s  lifetime,  without  issue.  A.  and  R. 
then  conveyed  the  estates  to  such  uses  as  they 
should  appoint,  and  in  default  to  the  existing 
uses.  They  afterwards  appointed  to  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  his  first  and 


other  sons  in  tail  male,  with  an  ultimate  re- 
mainder to  A.  and  his  heirs.  R.  died  without 
issue.  A.  then  died,  and  C.  succeeded  to  the 
estate  : — Held,  that  he  was  liable  to  a  duty  of  3/. 
per  cent,  as  on  a  succession  derived  from  his 
elder  brother.  Att,- Gen.  v.  Smythe^  31  L.  J., 
Ex.  404  ;  9  H.  L.  Cas.  498. 

Tenant  for  Lifb  in  Possesiion— Tenancy  in  Tail 
Base  Fee.] — A  lunatic  was  tenant  in  tail  in  posses- 
sion of  land,  with  remainder  to  his  younger 
brother  R.,  and  his  sister  D.,  successively  in  tail. 
R.  converted  his  estate  tail  into  a  ba^e  fee  in 
remainder,  and  mortgaged  his  interest  to  secure 
debts  of  124,000Z.  with  a  covenant  to  convey  the 
fee-simple  to  the  mortgagees  if  he  should  become 
able  to  do  so.  The  mortgage  debt  was  more 
than  the  fee-simple  value  of  the  land,  and  B.  had 
no  beneficial  interest  in  the  equity  of  redemp- 
tion. For  the  benefit  of  all  parties  a  compromise 
was  entered  into  with  the  consent  of  the  Lord 
Chancellor  (as  protector  and  in  lieu  of  the 
lunatic  under  3  &  4  Will.  4,  c.  75,  s.  33),  in  pur- 
suance of  which  R.  and  D.  and  the  mortgagees 
all  joined  in  deeds  of  settlement  whereby  they 
conveyed  the  land,  subject  to  the  estate  tail  of 
the  lunatic  but  discharged  from  the  mortgage,  to 
trustees  upon  trust  after  the  determination  of 
the  lunatic's  estate  to  raise  37,000/.  by  sale  or 
mortgage  of  the  land  and  to  pay  that  sum  to  the 
mortgagees,  and  subject  thereto  to  hold  the  land 
to  the  use  of  D.  for  life,  with  remainder  to  her 
SODS  successively  in  tail.  This  arrangement  was 
carried  out,  and  upon  the  death  of  the  lunatic^ 
D.  became  tenant  for  life  in  possession,  and 
upon  her  death  the  defendant,  as  her  son,  became 
tenant  in  tail  in  possession : — Held,  that  the 
defendant  derived  his  interest  as  successor  from 
his  mother  D.,  and  not  from  his  uncle  p.,  as  pre- 
decessor, under  the  Succession  Duty  Act,  1853 
(16  &  17  Vict.  c.  51),  s.  2,  and  was  therefore 
liable  to  duty  at  \l.  per  cent,  and  not  at  3/.  per 
cent.  Att.' Gen,  v.  Dtnolingj  50  L.  J.,  Q.  B.  192  ; 
6  Q.  B.  D.  177  ;  44  L.  T.  234  ;  29  W.  R.  327  ;  4^ 
J.  P.  422— C.  A. 

Joint  Predecessoxi — Jointress.] — By  a  mar- 
riage settlement  made  in  1822,  B.  and  A.  (father 
and  son),  in  pursuance  of  a  joint  power  of 
appointment  in  them  vested,  limited  two  rent- 
charges  to  the  wife  of  C,  if  she  survived  her 
huslmnd  (which  event  happened) ;  and  it  waa 
provided  that  the  rent-charges  should  be  in  lieu 
of  dower,  thirds,  and  freebench,  and  should  be 
payable  without  any  deduction  or  abatement 
whatsoever  on  account  or  in  respect  of  any 
taxes,  charges,  impositions,  or  assessments 
already  imposed  or  charged,  or  to  be  thereafter 
imposed  or  charged,  upon  the  hereditaments 
or  upon  the  jointure ;  and  for  the  purpose  of 
better  securing  the  same,  hereditaments  were 
demised  for  a  term  of  years,  upon  trust,  in  case 
the  rent-charge  should  fall  into  arrear,  to  raise 
and  pay  the  same,  with  all  costs,  charges  and 
expenses  which  should  be  sustained  by  reason  of 
the  non-payment  thereof,  or  otherwise  in  relation 
thereto.  The  husband  died  in  1856,  having- 
survived  B.  and  A. : — Held,  that  succession  duty 
was  payable  by  the  jointress  in  respect  of  the 
rent-charge.  Floyer  v.  Bankes^  3  De  Q.J,k  S. 
306  ;  3  N.  R.  16 ;  33  L.  J.,  Ch.  1  ;  9  Jur.  (N.8.) 
1255  ;  9  L.  T.  353  ;  12  W.  R,  28. 

Held,  also,  that  the  jointress  was  entitled  to 
have  her  rent-charge  free  of  the  duty,  and  that 
the  same  was,  therefore,  a  charge  upon  the 
estate.    lb. 
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Sneeesiioa  " — '*  AlienaUon  not  oonferring 
a  new  SneMiiion" — '^Coatnet  boni  ilde  for 
Valuable  Coniideration  in  Money  or  Xoney'i 
IV^orth  "  —  Annnity—  Family  Settlement.]  —  A 
testator,  the  holder  of  a  title,  by  his  will 
bequeathed  certain  bank  shares  to  his  nephew, 
who  was  heir  to  the  title,  upon  trust  to 
receive  thereout  an  annuity  of  15,000/.  and 
to  accumulate  the  surplus  until  a  certain  date, 
and  invest  the  same  for  his  own  use  and  benefit 
after  that  date.  The  residuary  estate  was 
bequeathed  to  the  testator's  wife  for  life  with 
remainder  to  the  nephew,  if  living,  but  if  not, 
to  the  person  who  should  then  l>e  the  testator's 
right  heir  at  common  law  for  his  absolute  use 
and  benefit.  Upon  the  death  of  tie  testator, 
the  nephew  succeeded  to  the  title,  but  died  in 
the  lifetime  of  the  testator's  wife  without  issue, 
and  was  succeeded  in  the  title  by  the  defen- 
dant, his  younger  brother.  The  testator  left 
live  nieces,  daughters  of  a  younger  brother  of 
the  testator,  who  upon  the  nephew's  death 
without  issue  became,  as  co-heiresses-at-law, 
the  "  right  heir "  at  common  law  of  the 
testator.  By  a  deed  of  arrangement  made 
between  the  testator's  wife,  the  co-heiresses, 
and  the  defendant,  after  reciting  these  facts 
and  that  it  was  apprehended  that  upon  the 
true  construction  of  the  will,  except  in  the  event 
of  all  the  co-heiresses  dying  in  tne  lifetime  of 
the  testator's  wife  without  leaving  issue  at  her 
death,  no  part  of  the  residuary  estate  of  the 
testator,  including  the  bank  shares,  would  come 
to  the  person  for  the  time  being  holding  the 
title,  contrary  to  the  testator's  supposed  inten- 
tion, the  testator's  wife,  as  to  her  life  interest 
in  the  bank  shares,  the  co-heiresses  as  to  their 
respective  interests  in  the  residuary  estate,  in- 
cluding the  bank  shares,  and  the  defendant  as  to 
his  contingent  interest  in  such  residuary  estate, 
assigned  their  interests  to  trustees  upon  trust 
(inter  alia),  (clause  1)  subject  to  the  testator's 
wife's  life  interest  to  pay  ont  of  the  income  of 
the  settled  property  during  her  life  an  annuity 
of  15,000/.  to  the  defendant  for  life ;  and 
(clause  2)  after  her  death,  and  until  certain 
claims  were  satisfied,  and  trusts  for  accumula- 
tion had  c^aed,  **to  continue  to  pay  the  said 
annuity  of  16,000/."  to  the  person  for  the  time 
being  holding  the  title  for  his  life.  On  the 
death  of  the  testator's  wife  the  co-heiresses, 
who  survived  her,  paid  legacy  duty  at  the  rate 
of  three  per  cent,  upon  the  whole  of  the  tes- 
tator's residuary  estate,  including  the  bank 
shares.  Upon  an  information  by  the  crown 
claiming  succession  duty  at  the  rate  of  6  J  per 
cent,  from  the  defendant  in  respect  of  the 
annuity  to  which  he  became  entitled  under 
clause  2  of  the  deed  upon  the  death  of  the  tes- 
tator's wife  : — Held,  that  the  annuity  granted 
by  clause  2,  being  derived  from  the  estate  of 
the  co-heiresses  and  limited  to  the  person  for  the 
time  being  holding  the  title,  was  not  the  same 
annuity  as  the  annuity  granted  by  clause  1, 
which  was  derived  from  the  life  estate  of  the 
testator's  wife  and  limited  to  the  defendant, 
but  was  a  new  annuity,  as  to  which  upon  her 
death  a  new  succession  was  conferred  upon  the 
defendant,  to  which,  therefore,  the  defendant 
bad  not  become  entitled  by  alienation,  **not 
conferring  a  new  succession  within  the  mean- 
ing of  8. 15  of  the  Snooession  Duty  Act,  1853 ; 
that  the  legacy  duty  paid  by  the  co-heiresses 
not  being  paid  in  respect  of  this  succession, 
the  oaae  was  not  within  the  exemption  created 


by  s.  18  of  the  act ;  that  the  deed  was  not  a 
"contract  made  by  any  peiaon  bon&  fide  for 
valuable  consideration  in  money  or  money's 
worth  "  within  the  meaning  of  s.  17  of  the  act, 
and  consequently  that  succession  duty  was  pay* 
able  by  the  defendant.  Att.-Oen.  v.  Wolverton, 
66  L.  J.,  Q.  B.  202  ;  [1897]  1  Q.  B.  2S1  ;  76  L.  T. 
569  ;  45  W.  R.  236  :  61  J.  P.  148— C.  A.  Re- 
versed in  H.  L.,  12  July,  1898. 

Semble,  that  s.  16  of  the  Succession  Duty  Act,. 
1853,  does  not  apply  to  an  alienation  or  creation 
of  an  interest  by  way  of  family  settlement,  but 
to  an  alienation  in  the  ordinary  sense.    lb. 

Biipoeition  by  Porohaier  —  Valuable  Con- 
•ideratioiL.]— In  1852  A.,  tenant  for  life,  and  B. 
his  nephew,  and  tenant  in  tail,  entered  into  an 
arrangement  by  which  they  barred  the  entail 
and  conveyed  the  property  to  such  uses  as  they 
should  jointly  appoint,  and  subject  thereto  to 
the  old  uses.  By  a  contemporaneous  deed,  in 
execution  of  the  joint  power,  A.  secured  to  B.  a 
life  annuity  on  the  property,  and  B.  secured 
25,000/.,  payable  when  he,  B.,  came  into  posses- 
sion. Of  this  20,000/.  was  settled  contem- 
poraneously on  A.'s  daughters  and  the  remainder 
on  A. : — Held,  on  the  death  of  A.  in  1855,  that 
succession  duty  was  payable  on  the  20,000/.  as  a 
successiofi  from  A.,  out  that  no  succession  duty 
was  payable  on  the  remaining  5,000/.  Jenkintonf 
In  re,  24  Beav.  64 ;  26  L.  J.,  Oh.  241  ;  3  Jur. 
(N.B.)  279  ;  5  W.  R.  301. 

Under  a  settlement  in  1812,  C.  became  tenant 
for  life  of  freehold  estates,  with  remainder  to  hia 
first  and  other  sons  in  tail  male ;  remainder  to 
G.  for  life  ;  remainder  to  her  first  and  other  sona 
in  tail  male ;  remainder  to  J.  for  life  ;  remainder 
to  his  son  F.  in  tail  male.  On  the  3rd  December,. 
1850,  C.  and  F.  executed  a  disentailing  deed,  and 
resettled  the  estates.  By  another  deed  of  the 
same  date,  F.,  for  valuable  consideration,  charged 
the  settled  estates  with  20,000/.  for  the  use  of  C, 
payable  with  interest  at  the  expiration  of  twelve 
calendar  months  from  the  day  on  which  the 
limitations  to  C.  and  G.  for  their  lives  and  their 
sons  in  tail  male,  or  the  last  of  such  limitations, 
should  fail  On  the  31st  December,  C,  by  a 
deed  of  settlement,  assigned  the  20,000/.  to 
trustees,  as  to  14,000/.  for  his  adopted  son,  and 
as  to  6,000/.  for  his  adopted  daugnter.  C.  died 
in  February,  1857,  without  legitimate  issue ;  and 
G.  died  in  November,  1 857,  without  issue,  where- 
upon the  adopted  children  of  C.  became  benefi- 
cially entitled  to  the  14,000/.  and  6,000/. :— Held, 
that  the  disposition  of  the  20,000/.  by  the  deed 
of  settlement  created  a  succession,  and  that  duty 
was  payable  at  the  rate  of  10/.  per  cent.  Att.- 
Oen,  V.  Yelverton,  7  H.  &  N.  306 ;  30  L.  J.,  Ex. 
333  ;  7  Jur.  (N.8.)  1250  ;  6  L.  T.  451. 

In  1885,  estates  which  had  been  settled  on  S. 
for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  were  conveyed  to  such  uses 
as  S.  and  his  eldest  son,  C,  should  appoint. 
In  1857  by  deed  of  appointment  S.  and  C. 
appointed  that  certain  of  the  estates  should 
go  to  trustees  upon  trust  in  case  £.,  the  third 
son  of  S.,  should  survive  him,  to  raise  20,000/.  for 
£.  In  1860  S.  and  C.  further  appointed  that  in 
an  event  (which  happened)  the  20,000/.  should 
be  raised  and  paid  to  £.,  whether  he  survived  S. 
or  not.  C.  died  a  bachelor  in  1866,  and  S.  died 
in  1868  : — Held,  that  there  was  a  new  succes- 
sion, and  not  a  succession  *'  vested  by  alienation 
or  title  not  conferring  a  new  succession  "  within 
the  Succession  Duty  Act,  s.  15 ;  and  that  E.  was 
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liable  to  pay  duty  under  8. 2,  as  upon  a  succession 
from  C.  as  predecessor.  Att.-Gen.  v.  Cecil,,  39 
L.  J.,  Ex.  201  ;  L.  R.  6  Ex.  263  ;  23  L.  T.  20  ; 
18  W.  R.  949. 

Upon    an  information   to  recover  succession 
duty,  payable  in  respect  of  the  succession  of  E. 
to  2,0OOZ.  derived  from  W.  P.  as  predecessor,  a 
special  verdict  was  found,  which  stated  that  J. 
P.  died  intestate,  leaving  W.  P.  his  brother  ;  and 
A.  S.,  the  wife  of  J.  H.  S.,  claimed  to  be  a  daughter 
of  a  sister  of  J.  P. ;  that  by  indenture,  reciting 
that  letters  of  administration  had  been  granted 
to  W.  P.,  and  in  order  to  obviate  any  doubts  or 
differences  which  might  arise  touching  any  share 
•which  J.  H.  S.  or  A.  S.  might  be  entitled  to  in 
the  personal  effects  of  J.  P.,  W.  P.  had  proposed 
and  agreed  on  having  a  general  release  from 
J.  H.  S.  and  A.  S.,  to  transfer   30,000/.,  to  be 
settled  upon  trusts  for  J.  H.  S.  and  A.  S.,  and 
the  children  of  their  marriage,  to  which  proposal 
J.  H.  S.  and  A.  S.  had  consented  and  agreed  ; 
that  30,000/.  had  been  directed  to  be  transferred 
to  trustees  by  W.  P.,  and  that  J.  H.  S.  and  A.  S. 
had  that  day  executed  a  general  release  to  W.  P. 
of  all  claims  against  him  as  administrator  of  J.  P. 
or  otherwise  ;  and  it  was  declared  that  B.  and  0. 
should  stand  possessed  of  the  30,000Z.  in  trust  to 
pay  the  interest  to  J.  H.  S.  for  life,  and  after  his 
death  to  A.  S.  for  her  life,  and  after  the  death  of 
the  survivor,  if  there  should  be  an  only  child,  in 
trust  for  such  child,  and  if  there  should  be  two 
or  more  children,  in  trust  for  such  children  in 
such  shares  as  J.  H.  S.  and  A.  S.  or  the  survivor 
should  appoint ;  and  in  case  no  child  should  live 
to  attain  a  vested  interest,  in  trust  for  the  sur- 
vivor of  J.  H.  S.  and   A.  S.  absolutely.     Con- 
temporaneously with  the  indenture  a  release  was 
executed  by  J.  H.  S.  and  A.  S.  to  W.  P.    There 
were  ten  children  of  the  marriage,  and  J.  H.  S. 
and  A.  S.,  having  appointed  2,000/.  to  E.,  one  of 
such  children,  J.  H.  S.  and  A.  S.  died  in  or  before 
March,   1854  : — Held,  that  the  defendant  was 
entitled  to  judgment,  because  it  could  not  be  in- 
ferred that  W.  P.  was  either  the  sole  predecessor 
of  E.,  within  s.  2,  or  a  joint  predecessor  within 
s.  13.     AU.'Oen,  v.  Baker,  4  H.  &  N.  19. 

When  a  settlement  contains  a  power  of  appoint- 
ment in  some  one  other  than  the  settlor,  and  the 
exercise  of  the  power  transfers  the  property 
from  the  settlor  to  some  one  else,  the  donee 
of  such  a  power  is  the  predecessor  of  the 
appointee.  Jtanutay^  In  re^  30  Beav.  75 ;  30 
L.  J.,  Ch.  849  ;  7  Jur.  (N.8.)  1225  ;  5  L.  T.  166  ; 
S  W.  R.  910. 

Upon  the  second  marriage  of  a  lady,  her 
second  husband  settled  his  property  on  the 
children  of  her  former  marriage : — Held,  that  the 
husband  and  not  the  wife  was  the  predecessor, 
and  that  10/.  per  cent,  succession  duty  was  pay- 
able.    Jb, 

An  indenture  of  marriage  settlement  recited 
that  the  father  of  the  intended  husband  agreed 
to  advance  and  give  to  his  son  the  sum  of  6,000/., 
which  was  to  be  repaid  in  the  event  of  the 
marriage  not  taking  place.  It  was  further  re- 
cited that  it  was  agreed  between  all  the  parties 
to  the  deed  that  certain  persons  (as  trustees) 
should  stand  possessed  of  the  sum  upon  trust  for 
the  father  until  the  intended  marriage  should  be 
solemnised ;  and  if  not  solemnis^  before  a 
certain  day  therein  named  to  transfer  the  same 
to  the  father,  and  from  and  after  the  solemnisa- 
tion of  the  marriage  upon  trust  to  pay  the 
income  to  the  husband  for  life,  and  from  and 
after  his  decease  to  pay  the  income  to  the  wife, 


should  she  survive  the  husband,  with  the  usoal 
trusts  over  for  her  children.  The  husband 
having  died  and  the  widow  having  become 
entitled  to  the  income  of  the  said  sum,  the  com- 
missioners claimed  payment  of  succession  duty 
under  16  &  17  Vict.  c.  51,  as  a  succession  derived 
from  the  father-in-law  as  the  predecessor: — 
Held,  that  the  father-in-law,  and  not  the  husband, 
was  the  "  predecessor "  or  settlor,  and  that  suc- 
cession duty  was  therefore  payable.  Att.-Ge^n, 
V.  Maide,5^L.  T.  611. 

Alienatioa  of  Sevenionary  Property.]— A 

testatrix  by  will,  made  in  1839,  devised  real 
property  to  one  for  life,  and  after  his  death  to  a 
remainderman  in  fee,  and  died  in  1841.  The 
remainderman,  a  cousin  of  the  testatrix,  died  in 
1 870,  having  previously  sold  his  reversion  in  fee 
to  a  corporation.  The  tenant  for  life  died  in 
1872  : — Held,  that  the  corporation,  upon  the 
death  of  the  tenant  for  life,  was  a  successor 
within  the  Succession  Duty  Act,  1853,  ss.  2,  27, 
and  was  liable  to  pay  succession  duty  upon  the 
full  value.  SoliciiAtr- General  v.  Law  JRerer' 
sionary  Interest  Society ,  42  L.  J.,  Ex,  146  ;  L.  R, 
8  Ex.  233 ;  28  L.  T.  769  ;  21  W.  R.  864. 

A.  devised  his  real  estate  to  his  wife  for  life, 
with  remainder  in  fee  to  R.,  a  stranger  in  blood. 
R.  died  intestate  before  the  statute.  Th^  wife 
died  after  the  commencement  of  that  act,  when 
the  heir-at-law  of  R.  became  beneficially  entitled 
in  possession  to  the  property  so  devised  : — Held, 
that  the  property  vested  in  him  by  a  derivative 
title  under  the  disposition  made  by  the  will  of 
the  testator,  within  the  meaning  of  s.  15,  and 
consequently  that  he  was  chargeable  with  10/. 
per  cent  duty,  being  at  the  same  rate  at  which 
R.  would  have  been  chargeable.  Att.-Gen,  v. 
RwlUon,  2  H.  &  C.  812  ;  33  L.  J.,  Ex.  184  ;  9 
L.  T.  832. 

"  By  alienation  or  by  any  title  not  conferring 
a  new  succession,"  in  s.  15  of  the  Succession 
Duty  Act,  1853,  means  either  by  alienation  or  by 
any  title  other  than  alienation,  in  both  cases  not 
conferring  a  new  succession.  Cooper  and  Allen, 
In  re,  46  L.  J.,  Ch.  133  ;  4  Ch.  D.  802  ;  35  L.  T. 
890  ;  25  W.  R.  .301. 

Settlement    after    the    succession    duty  act : 

A.  tenant  for  life  ;  D.  remainder  in  fee.    A  and 

B.  convey  their  estates  for  money  to  C.  in  fee. 

C.  dies,  having  devised  to  D.  in  fee.  D.  pays 
duty  on  his  succession  from  C,  and  then  sells. 
On  A.'s  death  no  more  succession  duty  will  be 
payable  than  has  already  been  paid  by  D.    lb. 

Liability  to  Pay  Duty.] — ^As  between  a 

vendor  and  purchaser  of  a  reversion,  the  pur- 
chaser is  liable  to  bear  the  succession  duty 
payable  in  respect  of  it.  Cooper  v.  Trewby,  28 
Beav.  194  ;  8  W.  R.  299. 

The  heir  presumptive  of  an  estate  in  fee 
agreed  to  sell  his  interest  free  from  incum- 
brances : — Held,  that  as  between  him  and  the 
purchaser  the  succession  duty  ought  to  be  borne 
by  the  purchaser.  Cooper  v.  Trewby  (28  Beav. 
194)  followed  and  approved.  Lang  nam,  In  re, 
and  Langham  Hotel  Co,,  60  L.  J.,  Ch  110 ;  39 
W.  R.  156— C.  A 

Sale  subject  to  Leasee — Increased  Value.] 


— Lands  subject  to  leases  at  ground  rents  was 
sold  subject  to  leases,  but  free  from  incum- 
brances, the  contract  making  no  provision  as  to 
the  payment  of  succession  duty  : — Held,  that  the 
succession  duty  payable  in  respect  of  the  in- 
creased value  of  the  property  on  the  detennina- 
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tion  of  the  leases,  payment  of  which  had  been 
postponed  in  accordance  with  s.  20  of  the 
Succession  Duty  Act,  1 853,  must  be  borae  by  the 
vendors.  Xidd  and  OibhmCs  Cfmtract,  In  re,  62 
L.  J.,  Ch.  436  :  f  1893]  I  Ch.  695 ;  3  B.  268  ;  68 
L.  T.  647  ;  41  W'.  R.  507. 

ExtuLCtion  of  Ghargei— Dower.]— A  testator 
gave  his  lands  unto  trustees,  for  the  benefit  of 
his  children  on  their  attaining  twenty-one,  and 
authorised  his  trustees  to  sell  such  of  his  lands 
as  they  might  see  fit,  and  to  invest  the  moneys 
in  any  way  which  might  appear  unto  them  best, 
and  to  pay  such  sums  as  they  might  think  right 
for  the  maintenance  and  education  of  the 
children : — Held,  that  succession  duty  was  pay- 
able on  the  dower  to  which  the  widow  was 
entitled  out  of  a  portion  of  the  estate.  Harding 
Y.  Harding,  2  Giff.  597  ;  7  Jur.  (N.S.)  006. 

7.  Besebvation  op  Interest  to  Sbttlob. 

Subsequently  to  the  Succession  Duty  Act  of 
1853  (16  &  17  Vict.  c.  51),  B.  by  an  irrevocable 
deed  settled  personal  property  upon  trust  for 
himself  for  a  term  of  four  years  if  he  should  so 
long  live,  and  at  the  end  of  the  term  or  at  his 
death,  whichever  should  first  happen,  upon  trust 
for  his  nieces  therein  named  absolutely.  Upon 
B.'s  death,  eighteen  months  before  the  end  of  the 
term,  the  nieces  entered  into  possession  of  the 
settled  property,  whereupon  the  crown  claimed 
payment  from  them  of  succession  duty  upon  the 
whole  amount  of  the  property,  which  they  de- 
clined to  pay  on  the  ground  that  they  were  only 
liable  to  anty  on  the  income  of  the  property  for 
the  period  between  B.'s  death  and  the  end  of  the 
term  : — ^Held,  that  the  defendants  were  liable  to 
pay  duty  under  s.  2  upon  the  whole  value  of  the 
property,  and  not  merely  on  the  income  of  it  for 
the  period  between  the  death  of  the  settlor  and 
the  end  of  the  term  ;  that  the  event  on  which 
they  came  into  possession  was  the  death  of.  the 
settlor,  and  they  were  chargeable  with  duty 
accordingly,  and  that  they  could  derive  no 
benefit  from  the  fact  that  they  might  have  come 
into  possession  without  being  liable  for  any  duty 
on  the  happening  of  an  alternative  event  which 
never  did  nappen.  ML- Gen.  v.  Xoyes,  51  L.  J., 
Q.  B.  135  ;  8  Q.  B.  D.  125 ;  45  L.  T.  520 ;  30 
W.  R.  434— C.  A.  Gp.  Cross  man  v.  Reg.  and 
Ait- Gen.  v.  Heywood,  post,  cols.  272,  273. 

8.  ACOELEBATION  OF  SUCCESSION. 

Xztlnotion  of  Prior  tntereiti.]— By  s.  15  of  the 
Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51), 
"where  the  title  to  any  succession  shall  be 
accelerated  by  the  surrender  or  extinction  of  any 
prior  interests,  then  the  duty  thereon  shall  be 
payable  at  the  same  time  and  in  the  same 
manner  as  such  duty  would  have  been  payable  if 
no  such  accieleration  had  taken  place."  By  a 
marriage  settlement  the  trust  funds  were  settled 
upon  trust  to  pay  the  income  to  the  husband  for 
life,  and  upon  his  death  to  the  wife  for  life  if  she 
should  survive,  with  remainder  to  the  children  of 
the  marriage  as  the  husband  and  wife  jointly,  or 
the  survivor  of  them,  should  appoint,  and  in  de- 
feiult  of  such  appointment  for  the  children  who 
should  attain  tne  age  of  twenty-one,  or  die  leav- 
ing issue  or  marry,  in  equal  portions.  It  was  also 
provided  that  it  should  be  lawful  for  the  trustees 
during  the  joint  lives  of  the  husband  and  wife,  or 
the  life  of  the  survivor,  with  their,  his,  or  her 
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consent  in  writing,  and  after  the  decease  of 
both,  at  the  discretion  of  the  trustees,  to  raise 
and  apply,  or  dispose  of,  all  or  any  part  of  the 
then  expectant  part  or  share  of  any  such  child 
or  issue  whose  share  should  not  then  be  payable, 
for  or  towards  the  preferment,  advancement  or 
benefit  of  such  child  or  issue.  During  the  lives 
of  the  tenants  for  life  portions  of  the  trust 
funds  "Were  appointed  and  paid  over  to  the 
children  by  the  trustees  under  the  power  in  the 
settlement :— Held,  on  the  death  of  the  sur- 
viving tenant  for  life,  that  as  to  the  appointed 
part  of  the  trust  fund,  there  had  been  an 
acceleration  of  the  title  to  the  succession  "  by 
the  extinction  of  prior  interests"  within  16  &  17 
Vict.  c.  51,  s.  15,  and  that  such  part  was,  equally 
with  the  unappointed  part,  subject  to  succession 
duty.  Sitioell,  Ex  parte,  I>rury  Lowe's  Marrwqe 
SettlemefU,  In  re,  21  Q.  B.  D.  466  ;  59  L.  T.  539 ; 
37  W.  R.  238. 

By  a  marriage  settlement  a  sum  of  money 
was  vested  in  trustees  in  trust  to  pay  the  in- 
come to  the  wife  for  life,  with  remainder  to 
the  husband  for  life,  if  he  should  survive 
her,  with  remainder,  in  default  of  issue,  to 
the  wife  absolutely.  The  husband  died,  leaving 
the  wife  surviving  him  ;  there  was  no  issue  : — 
Held,  that,  on  the  death  of  the  husband,  the 
widow  became  entitled  to  a  "succession,"  and 
that  succession  duty  was  payable  on  the  amount 
of  the  fund,  less  the  value  of  her  life  interest 
therein.  Att.-Gen.  v.  Robertson,  62  L.  J.,  Q.  B 
282  ;  [1893]  1  Q.  B.  293;  4  R.  260;  68  L.  T 
371 ;  41  W.  R.  241  ;  57  J.  P.  421— C.  A, 

9.  Conveyance  by  way  op  BonI  Fide 

Sale. 

In  what  Cases.] — A  conveyance  or  an  assign- 
ment by  way  of  ooni  fide  sale  does  not  create  a 
succession  within  the  meaning  of  the  Succession 
Duty  Act,  16  &  17  Vict.  c.  51.  Fryer  v.  Morlawf, 
45  L.  J.,  Ch.  817  ;  3  Ch.  D.  675  ;  35  L.  T.  458  ;  25 
W.  R.  21. 

Where  the  purchaser  of  a  reversionary  life 
interest  in  settled  property  had  contracted  to  sell 
it  to  the  tenant  for  life  in  possession,  in  con- 
sideration of  a  sum  of  money  paid  down  and  a 
further  sum  payable  on  the  death  of  the  tenant 
for  life,  secured  by  a  charge  on  the  reversion  : — 
Held,  that  there  was  no  "  succession  "  created 
within  the  meaning  of  s.  2,  and  that  no  duty 
would  be  payable  on  the  death  of  the  tenant  for 
life  in  respect  of  the  charge.    lb. 

Title  under  Will  or  by  Porchaie.] — By 


the  will  of  X.  ecclesiastical  leaseholds  for  lives, 
of  which  Y.  was  the  last,  were  settled  upon 
trusts  for  Y.  for  life  and  over.  A.  having 
acquired  the  life  interest  of  Y.,  bought  the  rever- 
sion in  the  leaseholds  from  the  ecclesiastical 
commissioners,  and  had  been  held  to  have  pur- 
chased as  trustee  for  the  persons  entitled  under 
the  will  of  X.  Part  of  the  land  was  represented 
by  a  sum  paid  into  court  as  compensation  by  a 
public  body  which  had  taken  it  under  statutory 
powers.  After  the  death  of  Y.  the  equitable 
interest  under  the  will  of  X.  had  become  vested 
absolutely  in  B.,  who,  after  satisfying  A.'s  lien 
for  purchase  money,  was  entitled  (inter  alia)  to 
the  fund  in  court : — Held,  that  B.'s  title  was 
for  purposes  of  duty,  a  title  acquired  under  the 
will  and  not  by  purchase,  and  that  succession 
duty  was  payable  as  on  the  death  of  Y.  as  pre- 
decessor.   Fryer  v,  Morland  (3  Ch.  D.  675)  dis- 
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tingaished.  De  Bechherg  ▼.  Beeton^  57  L.  J., 
Ch.  1090  ;  38  Ch.  D.  192  ;  59  L.  T.  56;  36  W.  R. 
682. 

»—  Fond  Payable  to  Life  Insnranee  Oflloe.1 
— ^A  subscriber  to  the  costome  annuity  ana 
beneTolent  fund  —  established  by  56  Geo.  8, 
c.  73,  constituting  a  fund  in  the  nature  of  an 
insurance  fund,  out  of  which  a  sum  becomes 
payable  on  the  death  of  a  subscriber,  according 
to  rules  made  under  the  authority  of  the  act, 
under  which  one-third  goes  to  the  widow  of  the 
subscriber,  and  the  remainder  to  his  children, 
relatives,  or  appointees,  other  than  relatives, 
nominated  with  the  consent  of  the  directors — 
appointed  part  of  the  fund  to  which  he  would 
be  entitled  on  his  death  to  the  trustees  of  a  life 
insurance  society  by  way  of  mortgage.  The 
subscriber's  feunily  disputed  the  validity  of  the 
appointment,  but  it  having  been  decided  to  be 
valid,  succession  duty  was  claimed  bv  the  crown 
at  the  rate  of  10  per  cent. : — Held,  that  the  part 
of  the  fund  which  was  payable  to  the  life 
insurance  office  was  not  liable  to  succession 
duty.  Maclean,  In  re,  44  L.  J.,  Ch.  145  ;  L.  K. 
19  Eq.  274  ;  32  L.  T.  632  ;  23  W.  B.  206. 

Infnranoe  Policy  Sffeoted  by  Cutoma 

OAeer.] — Succession  duty  is  payable  on  money 
due  to  an  appointee  of  a  policy  of  insurance 
effected  by  an  officer  of  customs  under  an  act  of 
parliament,  although  his  power  of  appointment 
is  not  unqualified,  and  the  fund  does  not 
exclusively  arise  from  the  payments  of  the 
subscribers,  and  the  whole  is  under  the  regula- 
tion of  the  act.  Att,-Oen,  v.  Abdy,  I  H.  &  C. 
266  ;  32  L.  J.,  Ex.  9  ;  8  Jur.  (N.8.)  798  ;  6  L.  T. 
756. 

Tontine.] — ^A  tontine  is  a  contract  for 

value,  and  therefore  within  the  exceptions  of 
8.  17.  Oldfield  V.  Preston,  3  De  G.  F.  &  J.  398  ; 
.SI  L.  J.,  Ch.  256 ;  8  Jur.  (N.8.)  107 ;  6  L.  T.650  ; 
10  W.  R.  257. 

An  interest  accruing  immediately  under  a 
tontine  does  not  create  the  relation  of  pre- 
decessor and  successor,  so  as  to  make  succession 
duty  payable  in  respect  of  the  accrued  interest. 
Ih. 

Where  a  father  subscribed  to  a  tontine  in  the 
names  of  three  of  his  children,  two  of  whom  died 
before  the  time  appointed  for  the  commence- 
ment of  the  act,  but  the  third  survived  it : — 
Held,  in  the  absence  of  evidence  to  the  contrary, 
that  such  surviving  child  took,  not  by  succession, 
but  in  its  own  right,  by  way  of  advancement, 
and  that  no  duty  was  payable  in  respect  thereof. 
Jh. 

Seleaie  of  Dower.]— Marriage  or  a  release 

of  dower  is  not  a  valuable  consideration  for 
money  or  money's  worth  within  s.  17of  17&18 
Vict.  c.  51.  Floyer  v.  Banket,  3  De  G.  J.  &  S. 
806  ;  3  N.  R.  16  ;  33  L.  J.,  Ch.  1 ;  9  Jur.  (N.8.) 
1255  ;  9  L.  T.  358  ;  12  W.  R.  28. 

Trust  in  Payour  of  Yolunteer.] — ^A  settle- 
ment in  consideration  of  marriage  for  money  or 
money's  worth  is  not  within  the  exemption  in 
6.  17  of  the  act.  By  settlement,  made  on  the 
marriage  of  A.  and  B.,  a  sum  of  5,0002.,  the 
fortune  of  A.  (the  wife)  waa  assigned  to  trustees, 
upon  trust  to  pay  the  interest  thereof  to  her 
during  the  joint  lives  of  herself  and  B.,and  upon 
trust,  after  the  decease  of  the  survivor,  and  in 
the  events  which  happened,  to  apply  same  in 


payment  and  discharge  (so  far  aa  same  would 
extend)  of  incumbrances  affecting  lands  brought 
into  settlement  by  B.  and  his  father,  0.,and  over 
which  a  jointuring  power  was  reserved  to  them 
in  favour  of  A.,  which  they  exercised  to  its  full 
extent ;  and  by  the  said  settlement  A.  was  given 
a  life  interest,  after  B.'s  death,  in  a  sum  of  4,00OJ., 
brought  into  settlement  by  C.  In  the  event 
(which  happened)  of  there  being  no  issue  of  the 
marriage,  U.,  who  was  a  grand!&on  of  C,  but  a 
stranger  in  blood  to  A.,  b^ame  tenant  in  tail  of 
the  settled  lands,  and  barred  the  entail  and 
resettled  them.  A.  survived  B.,  and  on  her 
death  the  5,0002.  was  applied  towards  discharg- 
ing incumbrances  upon  the  settled  lands  : — Held, 
that  A.  was  a  predecessor  of  D.  within  the 
meaning  of  the  Succession  Duty  Act,  1853,  and 
that  duty  at  10  per  cent,  was  payable  by  D.  in 
respect  of  his  succession  to  this  sxmi: — Held, 
also,  that,  assuming  the  lands  to  be  of  greater 
value  than  the  incumbrances,  the  trust  of  the 
5,0002.  was  a  trust  of  personal  property  in  favour 
(so  far  as  applied  in  discharge  of  incumbrances) 
of  D.  as  a  volunteer  within  the  acts,  44  Vict, 
c.  12,  s.  88,  and  52  Vict.  c.  7,  s.  11.  Att,'G&n,  v. 
Batltdonndl,  32  L.  R.,  Ir.  574. 

10.  COVBNANT  TO  PAY  MONBT  ON  DEATH. 

A  covenant  by  A.  to  pay  to  trustees  of  a 
settlement  within  twelve  months  after  his  death 
the  sum  of  10,000/.  free  from  all  deductions 
whatsoever,  is  satisfied  by  the  payment  by  his 
executors  of  a  sum  of  that  precise  amount, 
without  any  provision  being  made  for  the  dis- 
charge of  succession  duty.  Higgim,  In  re.  Day 
V.  tSimell,  55  L.  J.,  Ch.  235  ;  31  Ch.  D.  142  ;  54 
L.  T.  199  ;  34  W.  R.  81— C.  A. 

Such  duty,  being  by  s.  42  of  the  Succession 
Duty  Act,  1853,  chargeable  on  the  interest  of  the 
successor,  is  payable  by  the  trustees  of  the  settle- 
ment, and  not  by  the  executors  of  the  covenantor. 
Ih. 

By  deed  making  provision  for  an  endowment, 
the  donor  covenanted  that  he  or  bis  executors 
or  administrators  after  his  death  would  transfer 
certain  bank  stock  and  certain  shares  into  the 
names  of  trustees,  and  by  another  deed  of  the 
same  date  he  declared  that  the  trustees  should 
stand  possessed  of  the  stock  and  shares  upon 
trust  for  certain  charitable  purposes.  By  a 
subsequent  deed  he  covenanted  that  he,  or  his 
executors  or  administrators  after  his  death, 
would  transfer  a  further  amount  of  bank  stock 
into  the  names  of  the  trustees,  and  dedared  that 
they  should  stand  possessed  of  it  on  the  same 
trusts.  After  the  death  of  the  donor,  his  executors 
transferred  the  stock  and  shares  into  the  names 
of  the  trustees  : — ^Held,  that  the  deeds  showed  a 
"disposition  of  property"  within  s.  2  of  the 
Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51), 
and  that  the  stock  and  shares  so  transferred 
were  chargeable  with  succession  duty.  Higgine, 
In  re  (31  Ch.  D.  142),  discussed.  Att.-Gen,  v. 
Mtmtejiore,  21  Q.  B.  D.  461 ;  59  L.  T.  684  :  37 
W.  R.  237. 

11.  Bfpkct  of  Convebsion. 

Though  a  fund  bequeathed  to  trustees  to  be 
laid  out  in  land,  but  not  actually  so  laid  out, 
may  be  treated  by  the  court  of  chancery  as  land 
for  some  purposes,  the  fund  is  not,  while  the 
trusts  of  the  will  remain  undischarged,  to  be  so 
treated  for  the  purposes  of  the  succession  duty. 
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De  Lameey  t.  Inland  Revenue  CommuMwuer^^ 

39  L.  J.,  Ex.  76  ;  L.  R.  6  Ex.  102  ;  22  L.  T.  239  ; 
18  W,  R.  468— Ex.  Ch. 

b.  PATJdENl, 

InfUliiMnU  a  Continuinff  Cliftrge.]  —  The 
power  of  a  tenant  in  tail  in  possession  to 
enlarge  his  estate,  so  that  he  shall  become  com- 
petent to  dispose  bj  will  of  a  continuing  interest 
in  the  entailed  property,  is  incident  to  the  estate 
iirhich  snch  tenant  takes  under  the  instrument 
treating  the  entail ;  and  if  he  exercises  the 
power,  he  must  be  treated  for  the  purpose  of 
sncceaeion  duty  as  if  he  had  succeeded  to  snch 
enlarged  estate  ;  and  any  instalments  of  succes- 
sion duty  that  may  be  unpaid  at  his  decease  will 
become  a  continuing  charge  on  the  property  in 
the  hands  of  his  successor  or  other  owner  for  the 
time  being.  Lilford  (^Lord)  v.  Aft.- Gen,  86  L.  J., 
£z.  116 :  L.  B.  2  H.  L.  63 ;  16  L.  T.  184;  15 
Vr.  R.  695. 

16  &  17  Vict  c  67,  8.  21,  by  which  instalments. 
not  become  due  at  the  death  of  a  successor,  cease 
to  be  payable,  **  except  in  the  case  of  a  successor 
'whQ  stiaU  have  been  competent  to  dispose,  by 
will,  of  a  continuing  interest,"  refers  to  the 
•quantity  of  interest,  and  not  to  the  personal 
^amacity  of  the  indi vidual.  A  tt.-  Gen,  y.  HaXlett^ 
-2  H.  &  N.  368  ;  27  L.  J.,  Ex.  89. 

A  person,  therefore,  becoming  entitled  to  the 
■disposable  interest  of  a  successor,  who,  being 
insane  or  a  feme  covert,  dies  intestate  before  all 
^r  any  of  the  Instalments  of  succession  are  pay- 
able, is  liable  to  the  payment  of  such  instalments. 
lb. 

BjSsrenioner— Bight  to  Bapayment.] — ^When 
^a  perEon  absolutely  entitled  to  a  reversionary 
interest  in  personalty  settled  it  on  the  usual 
trusts  of  a  marriage  settlement,  and,  on  the  re- 
version falling  in,  paid  the  whole  of  the  succes- 
•sion  duty,  which  had  become  payable  thereon, 
-out  of   his .  own  moneys : — Held,  that,    having 
regard  to  s.  32  of  the  Succession  Duty  Act  (16  & 
.17  Vict  c.  51),  he  was  entitled  to  be  recouped 
•out  of  the  corpus  of  the  settled  fund.    Cud4o/t  v. 
C\tddon,  46  L.  J.,  Ch.  257 ;   4  Ch.  D.  588 ;  25 
W.  B.  841. 

8ale  of  Bottled  Boalty --Power  in  Settlement.] 

— Estates  subject  to  a  jointure  rent-charge  were 

settled  subject  to  a  power  of  sale,  with  trusts  for 

re-investment  of  the  purchase-money  in  lands  to 

be  settled  to  the  like  uses,  and  were  sold  under 

the  power  of  sale: — Held,  that  the  charge  of 

BQceession  duty  that  would  become  payable  on 

the  extinction  of  the  jointure,  was  shifted  by 

:  8.  42  from  the  lands  sold  to  the  purchase-money, 

and  the  lands  on  which  it  might  be  re-invested, 

.  and  therefore  the  purchaser  was  not  entitled  to 

-.require  it  to  be  paid  for.     Dug  dale  y,  Meadowtt^ 

40  L.  J.,  Ch.  140  ;  L.  R.  6  Ch,  601 ;  24  L.  T. 
113.    Affirming  18  W.  R.  310. 

Under  Settled  Estates  Aet,  1877.J— The 

.  effect  of  a  sale  by  the  court  under  the  powers 
conferred  by  the  Settled  Estates  Act,  1877,  of 
any  settled  estates,  is,  by  the  operation  of  s.  22 
.  of  that  act,  to  revoke  the  uses  of  the  settlement ; 
and  by  the  operation  of  s.  42  of  the  Succession 
Duty  Act,  1853,  the  duty  is  shifted  from  the  land 
sold  to  the  purchase-money  or  its  investments, 
and  the  land  in  the  hands  of  a  purchaser  is  freed 
.from    the  succession  duty.      Warner'e    Settled 


Estates,  In  r*,  Warner  to  Steel,  50  L.  J.,  Ch.  542  ; 
17  Ch,  D.  711  ;  45  L.  T.  37  ;  29  W.  R.  726. 

Estate  Vested  in  Devisee  to  give  Title  to  Pur- 
chaser.]— Where  trustees  for  sale  under  a  will, 
who  have  entered  into  a  contract  with  a  pur- 
chaser, and  paid  legacy  duty  on  the  amount  of 
the  purchase-money,  afterwards  vest  the  estate 
in  the  person  to  whom  (subject  to  the  trust)  the 
land  is  devised,  whereby  he  becomes  the  proper 
party  to  convey,  such  legacy  duty  is  properly 
paid,  and  no  new  contract  is  created  whereby 
succession  duty  becomes  payable.  Howe  (^Earl) 
V.  Lichfield  (Earl).  36  L.  J..  Ch.  313 ;  L.  R.  2 
Ch.  155  ;  16  L.  T.  436  ;  15  W.  R  323. 

OmissioiL  to  Pay  by  Trnstees— Interest— • 
Liability.] — Real  and  personal  estate  was  given 
by  will  to  A.  and  B.  to  permit  X.  to  receive  the 
income  during  his  life,  remainder  to  the  use  of 
an  infant.  On  the  death  of  X.  leaving  his 
widow  and  the  infant  otherwise  unprovided  for, 
the  court  made  an  order  for  the  payment  of  the 
whole  income  of  the  property  for  her  mainten- 
ance, to  the  widow,  by  A.  and  B.  Shortly  after- 
wards the  circumstances  of  the  widow  improved, 
but  A.  and  B.,  till  the  death  of  B.,  in  1851,  and 
after  that  event  A.  alone  still  paid  the  gross 
income  (without  ever  paying  succession  duty)  to 
the  widow  during  the  minority  of  the  child. 
The  child  attained  twenty-one  in  1873,  married, 
and  sought  to  charge  A.  and  the  estate  of  B. 
with  the  amount  paid  for  succession  duty,  with 
interest : — Held,  that  they  were  liable  for  suc- 
cession duty,  but  not  for  the  interest.  Brown 
V.  Smith,  46  L.  J.,  Ch.  866. 

The  widow,  in  1863,  married  J.  W.,  who  died 
in  1872.  On  the  7th  May,  1874,  she  married 
R.  W.  Y.  sought  to  charge  J.  W.'s  estate,  T.'s 
separate  estate,  if  any,  and  R.  W.  in  the  same 
way:— Held,  first,  that  J.  W.'s  liability  in 
respect  as  well  of  his  wife's  receipt  of  income, 
from  1861  to  1863,  as  of  her  accountability  for 
succession  duty,  terminated  with  the  coverture. 
Held,  secondly,  that  R.  W.  was  similarly  pro- 
tected by  s.  12  of  the  Married  Women's  Property 
Act,  1870.    lb. 

Jointress— Liability  of  Estate.] — By  a  mar* 
riage  settlement  made  in  1822,  B.  and  A  (father 
and  son),  in  pursuance  of  a  joint  power  of  ap- 
pointment in  them  vested,  limited  two  rent- 
charges  to  the  wife  of  C,  if  she  survived  her 
husband  (which  event  happened)  ;  and  it  was 
provided  that  the  rent-charges  should  be  In  lieu 
of  dower,  thirds,  and  freebench,  and  should  be 
payable  without  any  deduction  or  abatement 
whatsoever  on  account  or  in  respect  of  any 
taxes,  charges,  impositions,  or  assessments  already 
imposed  or  charged,  or  to  be  thereafter  imposed 
or  charged  upon  the  hereditaments  or  upon  the 
jointure  ;  and  for  the  purpose  of  better  securing 
the  same,  certain  hereditaments  were  demised 
for  a  term  of  years,  upon  trust  in  case  the  rent- 
charge  should  fall  into  arrear,  to  raise  and  pay 
the  same,  with  all  costs,  charges,  and  expenses 
which  should  be  sustained  by  reason  of  the  non- 
payment thereof,  or  otherwise  in  relation  thereto. 
The  husband  died  in  1856  : — Held,  that  succes- 
sion duty  was  payable  by  the  jointress  in  respect 
of  the  rent  charge.  Floyer  v.  Banket,  3  Dc  G.  J. 
&  S.  306  ;  3  N.  R.  16 ;  33  L.  J.,  Ch.  1 ;  9  Jur. 
(N.S.)  1255  ;  9  L.  T.  353  ;  12  W.  R.  28. 

Held,  also,  that  the  jointress  was  entitled  to 
have  her  rent  charge  free  of  the  duty,  and  that 
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the   6.11X16  was,  therefore,  a  charge   upon   the 
estate.    Ih. 

Fund  in  Court.] — Where  an  application  is 
made  for  payment  out  of  the  court  of  chancery  of 
a  sum  of  money  on  which  duty  will  afterwards 
become  payable  for  succession  duty,  the  court 
will  recommend  the  petitioner  to  commute  the 
duty.  Bailey  v.  Tindall,  18  Jur.  668  ;  2  Eq. 
638  ;  2  W.  R.  129. 

Fund  let  Apart  for.] — A  fund  set  apart  by  the 
testator  for  the  payment  of  the  legacy  and 
succession  duty,  "in  consequence  of  his  death," 
is  liable  to  pay  the  duty  upon  every  succession 
which  occurs  upon  his  death,  and  not  merely 
upon  those  successions  which  are  created  by  his 
will.  Pinclett  (Lord)  v.  Hood,  35  Beav.  234 ;  12 
Jur.  (N.S.)  85 ;  13  L.  T.  783  ;  14  W.  R.  298. 

A  tenant  for  life  directed  his  executors  to  pay, 
out  of  a  particular  fund,  his  pecuniary  legacies 
and  annuities,  "and  the  legacy  and  succession 
<luty  payable  for  the  same  or  in  consequence  of 
his  death "  : — Held,  that  the  succession  duty 
payable  by  the  next  remainderman,  under  a 
prior  settlement  and  in  respect  of  family  estates 
not  devised,  was  charged  on  the  fund.    lb, 

B.,  being  entitled  to  3,500/.,  surrenders  his 
interest  to  his  son,  who  would  be  entitled  to  it  at 
his  death  under  a  trust  deed ;  and  on  petition 
presented  by  father  and  .son,  under  the  16  &  17 
Vict.  c.  51,  ss.  15  and  53,  that  the  court  should 
provide  IL  per  cent,  to  answer  succession  duty  : — 
Held,  that  inasmuch  as  the  sum  was  stock,  and 
not  money,  H.  IOjt.  per  cent,  must  be  set  apart, 
with  a  personal  undertaking  of  the  son  to  pay 
the  money.  Bailey  v.  Tindal,  2  Eq.  Rep.  538  : 
18  Jur.  Q(M  ;  2  W.  R.  129. 

Incidence  of  Duty.] — ^The  stamp  duty  payable 
under  s.  27  of  the  Customs  and  Inland  Revenue 
Act,  1881,  and  the  estate  duty  payable  under  s.  5 
of  the  Customs  and  Inland  Revenue  Act,  1889, 
must  be  borne  entirely  by  the  general  residuary 
personal  estate,  and  are  not  payable  in  part  out 
of  property  specifically  given,  unless  the  general 
residuary  personal  estate  is  not  sufficient.  Croft, 
In  re,  Deane  v.  Croft  ([1892]  1  Ch.  652),  dis- 
tinguished. Bovriw,  In  re,  Martin  v.  Martin,  62 
L.  J.,  Ch.  69 ;  [1893]  1  Ch.  188 ;  3  R.  52  j  67 
L.  T.  586  ;  41  W.  R.  70. 

A  testatrix  devised  her  house  at  M.  to  trustees 
in  trust  for  E.  for  life  with  remainders  to  his 
children  in  tail,  and  then  devised  all  the  residue 
of  her  real  and  personal  property  to  her  tnistees 
upon  trust  for  conversion  and  to  pay  all  legacy 
and  succession  duty  payable  upon  the  legacies 
and  annuities  given  by  her  will  and  then  to 
invest  the  surplus  in  land  and  long  leaseholds, 
such  residue  when  invested  to  be  impressed  with 
the  character  of  real  estate  and  to  be  held  by  the 
trustees  upon  the  same  trusts  as  those  declared 
concerning  her  house  at  M.  : — Held,  that  succes- 
sion duty  in  respect  of  the  life  interest  of  E.  was 
not  payable  out  of  the  residuary  estate.  King's 
Trvsts,  In  re,  29  L.  R.,  Ir.  401. 

Appointment — Stock  Sni&cient  to  Baise 

**  Wet  Sum."] — The  donee  of  a  power  of  appoint- 
ment under  a  settlement  appointed  that  "so 
much  of  the  stocks, funds, shares,  and  securities" 
subject  to  the  settlement  "  as  shall  be  sufficient 
to  i-aise  the  net  sum  of  2,000Z.,"  should  thence- 
forth belong  to  and  be  vested  in  E.,  an  object  of 
the  power  : — Held,  that  E.  was  entitled  to  have 


the  succession  duty  on  the  sum  appointed  paid 
out  of  the  funds  remaining  unappointed.  Bank* 
V.  Braithwaite  (32  L.  J.,  Ch.  35)  questioned. 
Snund^irx,  In  re,  Saunders  v.  Gore,  67  L.  J.,  Ch. 
I  55  ;  [1898]  1  Ch.  17  ;  77  L.  T.  450— C.  A.  Re- 
versing 45  W.  R.  456. 

Proof  of  Payment.] — A  certificate  from  the 
inland  revenue  office,  that  the  duty  is  paid  in 
respect  of  the  land  contracted  to  be  sold,  dis- 
charges a  purchaser,  and  no  particular  form  of 
certificate  can  be  required  br  a  purchaser.  Hovoe 
(Earl)  V.  Lichfield  (£arT),'^Zb  Beav.  370  ;  L.  R, 
1  Eq.  641  ;  14  W.  R.  468.  Affirmed,  36  L.  J., 
Ch.  313 ;  L.  R.  2  Ch.  155  ;  16  L.  T.  436  ;  15 
W.  R.  323. 

Costs.] — Costs  of  trustees  of  rendering  the 
necessary  accounts  for  the  purpose  of  paying  the 
succession  duty  in  respect  of  a  life  estate,  are 
payable  by  the  tenant  for  Ufe.  Cowley  (^EarVy 
V.  Wdlesley,  35  Beav.  642. 

Onus  of  Proof— Scale.] — Where  the  crown  has 
made  out  a  prim&  facie  case  to  duty  at  a  par- 
ticular rate,  if  events  have  happened  by  which 
the  duty  would  be  less,  the  onus  of  proof  is  on 
those  sought  to  be  charged.  Solicitor'  General  v. 
Law  Becersionary  Interest  Society,  42  L.  J.,  Ex. 
146  ;  L.  R.  8  Ex.  233  ;  28  L.  T.  769  ;  21  W.  R. 
854. 

When  Legacy  Dnty  Paid  on  Pnrehase-Xoney.] 
— A  person  devised  real  estate  to  trustees  by  sale 
or  mortgage  to  raise  a  certain  sum  of  m"oney, 
and  subject  thereto  for  his  son.  The  trustees 
sold  the  estate  by  auction  in  lots,  and  L.  became 
the  purchaser  of  two  of  the  lots.  Pending  the 
investigation  of  the  title,  the  required  sum  was 
received  out  of  the  purchase-money  of  the  other 
lots.  The  commissioners  having  charged  and 
received  legacy  duty  in  respect  of  the  purchaso- 
money  of  the  lots  sold  to  L. : — Held,  that  the 
lots  were  protected  by  s.  18  from  any  charge  for 
succesvsion  duty.  Hoive  (JSarl)  v.  Liekfield 
(Earl),  36  L.  J.,  Ch.  313  ;  L.  R.  2  Ch.  155  ;  IG 
L.  T.  436  ;  15  W.  R.  323. 

The  payment  of  legacy  duty  under  36  Geo.  3, 
c.  52,  s.  18,  did  not  exempt  the  appointees  from 
succession  duty,  since  their  succession  did  not 
come  within  the  exemption  granted  by  s.  18  of 
the  Succession  Duty  Act,  1853,  to  persons  already 
charged  with  legacy  duty  "  in  respect  of  the 
same  acquisition  of  the  same  property.'*  Att.- 
Gen,  V.  Mitchell,  50  L.  J.,  Q.  B.  406  ;  6  Q.  B.  D. 
548  ;  44  L.  T.  580  ;  29  W.  R.  683  ;  45  J.  P. 
618. 

The  exemption  in  the  16  &  17  Vict.c.  51  (Suc- 
cession Duty  Act),  s.  18,  which  enacts,  that  no 
duty  shall  be  payable  "  by  any  person  in  respect 
of  a  succession  who,  if  the  same  were  a  legacy 
bequeathed  to  him  by  the  predecessor,  would  be 
exempted  from  the  payment  of  duty  in  respect 
thereof  under  the  legacy  duty  acts,'*  applies 
only  to  exemptions  expressly  provided  for  by 
those  acts.  Att.-  Gen,  v.  Fitzjohn,  2  H.  &  K.  465  ; 
27  L.  J.,  Ex.  79  ;  5  W.  R.  876. 

H.,  who  died  in  1803,  bequeathed  a  sum  in 
trust  for  his  daughter  A.  for  life,  and  after  her 
death  in  trust  for  her  children.  A.  died  after 
the  19th  of  May,  1853,  when  the  succession 
duty  act  (which  includes  every  past  or  future 
disposition  of  property)  came  into  operation  : — 
— Held,  that  although  by  reason  of  the  testator's 
death  before  the  passing,  in  1805,  of  the  45  Geo.  3, 
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c.  28,  which  first  imposed  a  duty  on  legacies  by 
Itarents  to  children,  or  descendants  of  children 
no  duty  would  have  been  payable  on  the  bequest 
as  a  legacy,  it  was  not  exempted  from  duty 
within  the  meaning  of  the  provision  of  s.  18  of 
the  succession  duty  act :  the  exemption  there, 
if  applicable  at  all,  applying  to  express  exemp- 
tions in  the  legacy  duty  acts  in  favour  of  gifts 
to  husbands  and  wives,  to  the  royal  family,  and 
to  certain  charities.    Ih, 

o.  ALLOWANCES  AND  EXEMPTIONS, 

Seal  Property — ^Inoomo-Tax  and  Expenses.] — 

In  calculating  the  value  of  an  assessment,  the 
commissioners  are  not  to  allow  deductions  on 
account  of  income-tax  upon  real  property,  or  on 
stock  the  produce  of  r^  property,  nor  for  the 
costs  of  collecting  rents  of  real  property  during 
a  temporary  absence  of  the  owner  abroad.  Eltves^ 
In  re,  3  H.  &  N.  719  ;  28  L.  J.,  Ex.  46  ;  4  Jur. 
(N.8.)  1153.     S.  P.,  AU.'Gen,  v.  Lifrton  (Lord), 

6  L.  T.  122  ;  11  Jr.  C.  L.  R.  429. 

When  lands  are  left  to  trustees,  to  expend 
certain  sums  in  keeping  the  land  in  a  proper 
state,  with  salaries  to  servants,  &c.,  and  the 
residue  to  a  beneficial  devisee,  the  succession 
duty,  whether  paid  by  the  trustees  or  the 
beneficial  devisee,  cannot  be  paid  with  an 
allowance  for  these  outgoings.  Cowley's  Sueces- 
jrion  (Earr)j  In  re,  4  H.  &.  C.  476 ;  35  L.  J.,  Ex. 
177  ;  L.  R.  1  Ex.  288  ;  12  Jur.  (N.S.)  607  ;  14 
li.  T.  663  ;  14  W.  R.  836. 

Inenmbraaeef — ^Bent-Charge  Payable  by  Son 
Tenant  in  Tail.]— In  1803  estates  were  settled 
to  the  use  of  P.  for  life,  with  remainder  to  his 
iirst  son  in  tail  male.  In  May,  1826,  P.  and  his 
first  son  suffered  a  recovery,  and  conveyed  the 
estates  to  the  use  of  P.  for  life,  with  remainder 
to  the  use  that  the  wife  of  P.,  in  case  she  should 
survive  him,  should  yearly  receive,  during  her 
life,  a  rent  of  1,000/.,  with  remainder  to  such 
uses  and  subject  to  such  charges  as  P.  and  his 
son  should  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  the  son  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male.  In 
December,  1826,  P.  and  his  son,  in  execution  of 
the  power,  appointed  the  estates  to  such  uses,  and 
subject  to  such  charges,  as  they  during  their 
joint  lives  should  appoint;  and  in  default  of 
appointment  to  the  son  for  life,  with  remainder 
over.  Subsequently  P.  and  his  son,  in  exercise 
of  the  power,  mortgaged  the  estates  for  money 
lent  to  them,  and  for  the  repayment  of  which 
they  jointly  and  severally  covenanted.  They  also 
mortgaged  the  estate  for  a  debt  due  from  P., 
and  for  the  repayment  of  which  he  alone 
covenanted.  They  also  charged  the  estates  with 
an  annuity  for  the  grandson  of  P.,  during  his  life 
and  the  life  of  P.  and  his  son,  or  the  survivor  : — 
Held,  first,  that  on  the  death  of  P.  his  son  was 
entitled,  on  estimating  the  value  of  his  succession, 
to  an  allowance  in  respect  of  the  rent-charge 
daring  the  life  of  the  wife  of  P.,  inasmuch  as  she 
was  chargeable  with  duty  in  respect  of  it. 
Peyton,  In  re,  7  H.  &  N.  265  ;  31  L.  J.,  Ex.  50  ; 

7  lur.  (N.8.)  921  ;  5  L.  T.  313  ;  9  W.  R.  838. 
Held,  secondly,  that  the  annuity  to  the  grand- 
son of  P.,  and  the  mortgage  debts,  were  incum- 
brances on  the  succession  created  by  the  son,  and 
not  made  in  execution  of  a  prior  special  power 
of  appointment  within  s.  34,  and  consequently 
the  son  was  not  entitled  to  any  allowance  in 
respect  of  either  of  them.    lb. 


Incnmbranoei  Created  or  Inonrred  by  Sue- 
ceiBor — Sinking  Fund.]  —  A.  devised  certain 
landed  estates  to  trustees  for  a  term  of  years, 
and  subject  thereto  upon  divers  limitations,  of 
which  the  following  alone  took  effect,  viz. ;  to  B. 
for  life,  remainder  to  C.  for  life,  remainder  to  D. 
in  tail.  The  trusts  of  the  term  were,  out  of  the 
rents  and  profits,  to  keep  down  the  interest  on 
the  debts,  charges,  and  incumbrances  affecting 
the  said  estates  and  to  raise  out  of  the  rents  and 
profits  3,000^.  yearly,  to  be  applied  as  and 
when  a  sufficient  fund  should  have  been  thereby 
accumulated  in  the  discharge  of  the  principal 
moneys  due  in  respect  of  the  said  debts,  charges, 
and  incumbrances,  and  of  such  portion  of  the 
testator's  simple  contract  debts  as  were  by  his 
will  directed  to  be  paid  out  of  his  real  estate,  in 
case  his  personal  estate  should  be  insufficient. 
Upon  A.'s  death  in  1841,  B.  went  into  possession 
of  the  estates,  as  tenant  for  life,  and  by  a  decree 
made  in  a  chancery  suit  instituted  by  the 
trustees  of  the  will  against  B.  and  others,  B.  was 
directed  to  invest  the  surplus  rents,  after  pay- 
ment of  interest  and  other  outgoings,  in  3J  per 
cent,  stock  (not  exceeding  3,0U0Z.  yearly),  and 
transfer  the  same  from  time  to  time  to  the  credit 
of  the  cause.  B.  died  in  1855,  and  a  similar 
decretal  order  was  made  as  to  C,  the  next  tenant 
for  life,  in  a  supplemental  suit,  to  which  C.  and 
D.,  the  next  remaindermen  in  tail,  were  parties. 
Several  investments  and  transfera  were  made 
pursuant  to  the  said  orders,  and  the  sinking 
fund  so  formed  was  accumulated  in  accordance 
with  the  directions  in  A.'s  will  up  to  1863,  when 
C.  and  D.  barred  the  entail,  and  limited  the 
lands  to  such  uses  as  they  should  jointly  appoint ; 
and  C.  and  D.  afterwards  raised,  upon  mortgage 
of  the  said  lands,  a  sum  of  40,000^.,  which,  with 
the  exception  of  4,500Z.,  part  thereof,  which  was 
transferred  to  the  credit  of  the  chancery  cause 
in  respect  of  the  sinking  fund,  was  paid  to  C,  to 
recoup  him  for  payments  made  for  the  benefit 
of  the  estate,  including  the  rebuilding  of  the 
mansion-house  and  other  permanent  improve- 
ments, adding  to  their  letting  value ;  and  the 
lands  were  resettled  to  the  use  of  C.  for  life, 
remainder  to  D.  for  life,  with  divers  remainders 
over,  subject  to  a  trust  term  to  raise  25,000^., 
when  required  by  C.  and  D.  and  to  apply  the 
same  as  they  should  direct.  C.  thenceforward 
ceased  to  keep  up  the.  sinking  fund,  until  1877, 
when  the  arrears  thereof  amounted  to  42,0002.,  and 
an  agreement  was  made  between  C.  and  D.  pro- 
viding, amongst  other  things,  that  the  25,000/.  so 
charged  by  the  resettlement  should  be  released 
to  the  extent  of  20,0OOZ.,  such  release  to  be 
taken  in  discharge  of  C.'s  liability  in  respect 
of  the  sinking  fund  up  to  20th  January,  1878^ 
that  certain  sums  then  standing  to  the  credit 
of  the  fund  should  be  forthwith  applied  in 
discharge  of  incumbrances  affecting  the  inherit- 
ance, and  the  sinking  fund  should  be  thence- 
forward regularly  kept  up  by  C.  This  agree- 
ment was  sanctioned  by  the  court,  subject  to 
the  addition  of  certain  further  provisions,  and 
was  carried  out  by  deed.  C.  continued  to  keep  up 
the  sinking  fund  till  his  death  in  1883,  when  D. 
became  entitled  to  the  estates.  In  assessing  the 
succes<4ion  duty  payable  by  D.  the  commissioners 
of  inland  revenue  disallowed  from  the  list  of 
incumbrances  which  D.  claimed  to  deduct, 
45,000/.,  on  the  ground  that  incumbrances  to 
this  extent  would  have  been  paid  off  but  for  the 
suspension  of  the  sinking  fund  from  1863  to 
1878.     Upon  petition  by  D. : — Held,  that  the 
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incumbrances  represented  by  this  sum  were  not 
created  or  incurred  by  D.,  within  s.  34  of  the 
succession  duty  act,  and  that  he  was  accord- 
ingly entitled  to  the  deduction  claimed.  O'A'eill 
CLord),  In  re,  20  L.  R.,  Ir.  73. 

In  reipect  of  Belinqnished  Property.] — A.,  by 

settlement  on  the  mamage  of  his  daughter  with 
B.,  covenanted  to  paj'  them  500Z.  a  year  during 
their  lives,  provided  that  if  B.,  by  reason  of  the 
death  of  his  brother  without  issue,  should  come 
into  possession  of  certain  estates,  the  covenant 
should  cease,  determine,  and  be  void.  In  1853, 
B.'s  brother  died  without  issue,  and  B.  came  into 
possession  of  the  estates  : — Held,  that  in  assessing 
the  duty  chargeable,  B.  was  entitled  to  an  allow- 
ance in  respect  of  the  loss  of  the  annuity.  Mickle- 
thwaite,  In  re,  11  Ex.  452  ;  25  L.  J.,  Ex.  19. 

In  1796,  a  testator  devised  freehold  estates  to 
his  cousin  N.  for  life,  with  remainder  toR.  N., 
eldest  son  of  N.,  for  life,  with  remainder  to  the 
first  and  other  sons  of  R.  N.  in  tail  male.  In 
1841,  R.  N.  (being  tenant  for  life  in  possession), 
and  his  son  (being  tenant  in  tail  in  remainder), 
executed  a  disentailing  deed,  whereby  they 
limited  the  estates,  subject  and  without  pre- 
judice to  the  life  estate  of  R.  N.,  to  such  uses  as 
he  and  his  son  should  appoint,  and  in  default  of 
such  appointment,  to  such  uses  as  the  son,  in 
case  he  survived  him,  should  appoint,  and  in 
default  to  him  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male.  In  1850,  R.  N. 
and  his  Fon  executed  a  joint  appointment,  where- 
by they  limited  the  estate  to  such  uses  as  R.  N. 
and  his  son  should  appoint,  and  in  default 
thereof  (subject  to  a  rent  charge  to  the  son  of 
l,200i.  a  year),  to  the  use  of  R.  N.  for  life,  with 
remainder  to  the  son  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male.  R.  N.  died 
in  1858  : — Held,  that  his  son  was  entitled  to  an 
allowance  in  respect  of  the  1,200^.  a  year,  which 
ceased  on  the  death  of  R.  N.  Brayhrooht  QLord) 
v.  Att.'Gen.,  9  H.  L.  Cas.  150  ;  31  L.  J.,  Ex. 
177 ;  7  Jur.  (N.8.)  741  ;  4  L.  T.  218 ;  9  W.  R. 
601. 

If  a  tenant  for  life,  and  his  son,  the  first  tenant 
in  tail  under  a  will  or  a  previous  settlement,  re- 
settle the  estate,  and  by  such  re-settlement  an 
annuity,  charged  upon  the  estate,  is  given  to  the 
son  during  his  father's  life,  and  the  father  dies 
and  the  son  succeeds  to  the  estate  on  which  the 
annuity  is  charged,  there  must  be,  in  calculating 
the  succession  duty  under  the  succession  duty 
act,  s.  38,  an  allowance  made  to  the  son  in  re- 
spect of  the  amount  of  the  annuity.  Inland 
Mevenve  CommUnumera  v.  Harrison,  43  L.  J., 
Ex.  188 ;  L.  R.  7  H.  L.  1 ;  30  L.  T.  274 ;  22 
W.  R.  559. 

Whether  the  resettlement  was  made  before  or 
after  the  succession  duty  act  came  into  opera- 
tion makes  no  difference.    Ih, 

Entailed  estates  were  by  a  disentailing  deed 
conveyed  to  such  uses  as  a  father,  tenant  for  life, 
and  his  son,  tenant  in  tail,  should  jointly  appoint. 
By  indenture  of  even  date  made  between  the 
father,  the  son,  the  son's  intended  wife  and 
trustees,  the  father  and  son,  under  the  powers 
of  the  disentailing  deed,  conveyed  the  estates  to 
trustees,  by  way  of  mortgage,  to  secure  20,000/., 
and  the  father  covenanteti  with  the  trustees  that 
he  would,  so  long  duung  his  life  as  the  20,000Z. 
should  remain  due  to  the  trust-i  cs,  pay  them  in- 
terest on  the  same,  or  so  much  thereof  as,  for  the 
time  being,  should  remain  due,  at  three  per 
cent,  per  annum.    And  it  was  declared  that  the 


trustees  should  stand  possessed  of  the  20.OOOf-| 
and  the  interest  thereon,  on  the  trusts  of  the 
marriage  settlement  of  the  son,  namely,  on  trust 
for  him  for  life,  ^vith  the  usual  tnisti  over  for 
wife  and   children.    The  marriage  took  place, 
and  the  son  received,  under  the  mortgage  and 
settlement  deeds,  the  yearly  sum  of  600/.  (being 
interest,  at  three   per  cent.,  on  the   20,U0O/.)» 
until  the  death  of  his  father.    The  son  then. 
succeeded  to  the  estates,  and  the  annuity  ceased  i 
— Held,  that  the  annuity  was  other  property, 
which  the  successor,  on  taking  the  succession^ 
was  bound  to  relinquish  or  was  dcniived  of,  and 
in  respect  of  which  he  was  entitled  to  an  allow- 
ance under  the  Succession  Duty  Act,  1853,  s,  38, 
Le  Mar  chant  v.  hdand  Revfntte  Cumvtissioners^ 
45  L.  J.,  Ex.  247  ;  1  Ex.  D.  185  ;  34  L.  T.  152  ; 
24  W.  R.  858— C.  A. 

Duty  Paid  on  Letters  of  Administration.] — 

A.  died  intestate  and  without  having  been 
married.  He  was  entitled  to  an  intei'est  in  re- 
version expectant  on  his  father's  death,  in  a 
settled  fund.  The  father,  to  whom  letters  of 
administration  of  A.'s  estate  were  granted,  paid 
3  per  cent,  administration  duty  under  s.  27  of 
the  Customs  and  Inland  Revenue  Act,  1881,, 
upon  the  estimated  value  of  A.'s  estate,  including, 
the  above  reversionary  interest : — Held,  that  the 
father  was  exempted  by  s.  41  of  the  same  act, 
from  paying  duty  at  1/.  per  cent,  in  respect  of 
A.'s  succession  to  his  father,  under  s.  10  of  the 
Succession  Duty  Act,  1853.  HaygartKt  TruftSf 
In  re,  52  L.  J.,  Ch.  416  ;  22  Ch.  D.  545  ;  48  L.  T. 
24  ;  31  W.  R.  316. 

d.  MODE  OF  VALVIKQ  PROPERTY, 

When  Interest  of  Snceessor  Aocmes.] — ^The 

value  of  property  for  the  puqxwes  of  the  succes- 
sion duty  is  to  be  ascertained  at  the  time  when 
the  interest  of  the  successor  accrues.  If  the 
property  has  then  no  salable  value,  nor  any 
actual  or  potential  annual  value,  it  is  not  capable 
of  being  assessed.  Neither  possible  increase  nor 
diminution  in  the  value  of  the  property  after  the 
succession  accrued  is  dealt  with  by  the  act.  Att.- 
Gen,  V.  Scfton  (Earl),  11  H.  L.  Cns.257  ;  5  N.  R. 
436  ;  12  L.  T.  242.  Affirming  2  H.  &  C.  362  ; 
32  L.  J.,  Ex.  230 ;  9  Jur.  (N.S.)  1296  ;  8  L.  T. 
794. 

Semble,  that  if  the  land  at  the  time  of  succes- 
sion is  incapable,  in  its  existing  state,  of  yielding- 
any  annual  income,  yet,  if  it  is  salable,  then 
such  property  has  an  annual  value,  namely,  a 
value  equal  to  3/.  per  cent,  on  the  salable  ralue 
at  the  time  of  succession.    lb, 

e.  CUMULATIVE  DUTIES, 

In  what  Cases.] — ^Appointees  taking  upon  the 
death  of  the  appointor  are  successors  to  him. 
Chapman's  Tintsta,  In  re,  2  H.  &  M.  447  ;  11  Jur. 
(N.8.)  708  ;  13  L.  T.  144. 

Therefore,  appointees  liable  to  legacy  duty^ 
and  as  such  exempt  from  succession  duty, 
becoming  entitled  in  possession  to  property 
chargeable  also  with  a  duty  in  respect  of  the 
succession  of  the  appointor  to  the  donor  of  the 
power,  are  successors,  and  liable  to  one  duty  only 
at  the  highest  rate.    Ih, 

When  an  interest  in  personal  property  has  been 
transmitted  before  it  has  ripened  into  enjoy- 
ment, it  matters  not  whether  the  person  originally 
entitled  died  before  or  after  the  commencement 
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of  the  succession  duty  act,  only  one  duty  is  pay- 
able on  any  succession  to  such  property,  whether 
such  duty  be  legacy  or  succession  duty.  If  the 
duty  is  succession  duty  and  the  interest  has 
passed  through  more  than  one  successor,  then 
under  s.  14  the  duty  payable  shall  be  the  highest 
that  would  have  been  paid  by  any  of  such  suc- 
ce^ors.  If  the  duty  be  legacy  duty,  then  under 
8.  18,  no  succession  duty  of  any  kind  is  payable. 
Att.'Gen.  v.  LlUlcdale,  40  L.  J.,  Ex.  241 ;  L.  R. 
5  H.  L.  290  ;  24  L.  T.  921  ;  20  W.  R.  478. 

A  tenant  for  life  and  the  reyersioner  in  fee 
under  a  will  mortgaged  their  respective  interests, 
with  the  usual  powers  of  sale,  to  the  same  per- 
sons. This  power  of  sale  was  exercised,  and  the 
transferee  of  the  mortgages  became  absolutely 
entitled,  and  devised  the  estates  on  trust  for  sale. 
Succession  duty  was  paid  on  the  succession  to 
the  vendor,  the  transferee  of  the  mortgages.  On 
a  aftle  exception  was  taken  by  the  purchaser  to 
the  title,  on  the  ground  that  succession  duty  was 
payable  also  on  the  succession  to  the  original 
testator : — Held,  that  the  duty  was  not  so  pay- 
able. Cooper  and  Allen^  In  re^  4B  L.  J.,  Ch.  133  ; 
4  Ch.  D.  802  ;  35  L.  T.  890  ;  25  W.  R.  301. 

Settlement— Death  of  Ultimate  Benefl- 

oiariei  before  Tenant  for  Life.] — A.  by  his  will 
gave  to  trustees  10,000^.  upon  trust  for  B.,  then 
the  wife  of  C,  and  after  her  death  upon  trust  for 
all  her  children  who  should  attain  twenty -one. 

B.  had  seven  children  who  attained  that  age,  two 
of  whom,  D.  and  E.,  died  in  the  lifetime  of  their 
father,  intestate,  whereby  their  father,  C,  became 
their  next  of  kin  and  eu titled  beneficially  to  the 
one  seventh  share  of  the  legacy  of  10,000/.  ex- 
pectant upon  the  death  of  their  mother,  B.  Their 
father,  C,  never  took  out  letters  of  adminis- 
tration, but  himself  died  in  the  lifetime  of  his 
wife,  B.,  and  by  his  wiU  his  surviving  children 
became  entitled  to  his  residuary  personal  estate, 
upon  which  the  sum  of  44 8Z.  \0s.  id,  was  paid, 
being  at  the  rate  of  II.  per  cent.,  and  was  paid 
in  respect  of  the  beneficial  acquisition  of  his 
surviving  children  of  his  residuary  personal 
estate,  and  which  included  the  reversionary 
value  of  the  two  seventh  parts  of  the  legacy  of 
10,0002.  to  which  he  was  entitled  as  next  of  kin 
of  his  children  D.  and  £.,  and  in  respect  of  which 
two  seventh  parts  no  legacy  or  succession  duty 
had  been  paid  by  0.  Upon  the  death  of  B.,  F., 
who  was  one  of  the  executors  under  the  will  of 

C,  obtained  letters  of  administration  of  the 
estate  and  effects  of  D.  and  £.,  so  as  to  enable 
him  to  give  and  receive  a  good  discharge  for 
their  two  seventh  shares  : — Held,  that  the 
succession  duty  act  did  not  apply  to  such  a  case. 
Att'Gen,  v.  Cleave,  31  L.  T.  8G. 

VIL  ACCOUNT  STAMP  DUTY. 

Oiftf  made  within  TwelYO  Months  of  Death  of 
Donor.] — Qifts  made  within  twelve  months  of 
the  donor's  death,  although  made  without  any 
reservation  of  interest  to  the  donor,  are  liable  to 
account  stamp  duty  under  the  Customs  and 
Inland  Revenue  Acts,  1881  and  1889.  Att.-Gen, 
T.  Booth,  63  L.  J.,  Q.  B.  356  ;  10  R.  175. 

Ineidenoe  of  Duty.] — The  account  stamp 

duty  im(X)ecd  by  s.  38,  sub-s.  2  (a),  of  the 
Customs  and  Inland  Revenue  Act,  1881,  and  s.  1 1, 
sub-s.  1,  of  the  Customs  and  Inland  Revenue  Act, 
1889,  on  an  immediate  gift  made  within  twelve 
months  before  the  death  of  the  deceased,  must 


be  paid  by  the  donee,  and  not  out  of  the  estate 
of  the  deceased.  Foxter^  In  r<?,  Tkomas  v.  Fatter, 
66  L.  J.,  Ch.  220 ;  [1897]  1  Ch.  484  ;  76  L.  T. 
228  ;  45  W.  R.  333. 

Release  of  Mortgage  Debt— Oift  of  Personalty 
— Covenant  to  pay  Mortgagee  Annuity  ^Benefit 
reserved  to  Donor.] — During  the  six  months 
prior  to  a  decree  for  foreclosure  becoming 
absolute,  the  pon  of  the  mortgagee  purchasetl 
the  equity  of  redemption  from  the  mortgagors, 
and  by  the  same  deed  the  mortgagee  released  the 
mortgage  debt  in  consideration  of  a  covenant  by 
the  son  to  pay  him  an  annuity : — Held,  first, 
that  the  release  of  the  debt  was  a  gift,  and  not  a 
sale ;  secondly,  that  it  was  gift  of  personalty, 
and  not  of  realty  ;  and,  thirdly,  that  the  enjoy- 
ment by  the  donee  was  not  **  to  the  entire  ex- 
clusion of  any  benefit  to  the  donor  by  contract 
or  otherwise"  within  s.  11  of  the  Customs  and 
Inland  Revenue  Act,  1889  ;  and  that,  conse- 
quently, on  the  death  of  the  mortgagee,  account 
duty  was  payable  by  the  son  on  the  amount  of 
the  debt  released.  Att,'Oen,  v.  Worrall,  64 
L.  J.,  Q.  B.  141  ;  [1895]  1  Q.  B.  99 ;  14  R.  1  ; 
71 L.  T.  807  ;  43  W.  R.  118  ;  59  J.  P.  467— C.  A. 

Policy  of  ABBoranoe— Oratnltons  AsBignmont 
— Subsequent  Payment  of  Premiums  by  As- 
signee.]— The  gratuitous  assignee  of  a  policy  of 
assurance  who  subsequently  to  the  date  of  as- 
signment pays  the  premiums  on  the  policy  is  not 
liable  to  pay  account  duty  on  the  policy  moneys. 
Lord  Advocate  v.  Fleming  or  Robertson^  66 
L.  J.,  P.  C.  41  ;  [1897]  A.  C.  145  ;  76  L.  T,  125  ; 
45  W.  R.  674 ;  61  J.  P.  692— H.  L.  (Sc.) 

In  1883  a  fiither  assigned  two  policies  of  as- 
surance on  his  life  to  his  daughter.  He  had 
himself  paid  the  premiums  to  the  date  of  the 
assignment,  but  from  that  date  until  his  death 
in  1890  the  premiums  were  paid  by  the  daughter : 
— Held,  that  the  policy  moneys  were  not  liable 
to  aceount  duty,  as  it  was  not  money  received 
under  a  policy  of  assurance  wholly  or  partially 
kept  up  for  the  benefit  of  a  donee  within  s.  11, 
sub.-s.  1,  of  the  Customs  and  Inland  Revenue 
Act,  1889.    Ih. 

Voluntary  Settlement — Partnership  Artiolos 
— Annuity  out  of  Chross  Profits.] — ^Where  in  a 
partnership  deed  it  is  provided  that  on  the  death 
of  one  of  the  partners,  the  executors  of  such 
partner  shall  sell  his  share  to  the  surviving 
partner  subject  to  an  annuity  payable  out  of  the 
gross  profits  to  the  widow,  such  annuity  is  part 
of  the  deceased  partner's  personal  estate  within 
8.  38,  sub-s.  2  (c\  of  the  Customs  and  Inland 
Revenue  Act,  1881,  and  s.  11  of  the  Customs 
and  Inland  Revenue  Act,  1889,  and  conse- 
quently account  duty  is  payable  on  it.  Att,* 
Oen,  V.  Wendt,  65  L.  J.,  Q.  B.  64  ;  15  R.  528  ; 
73  L.  T.  255  ;  43  W.  R.  701. 

Purohasa  of  Stocks  by  Husband  and  Wife  in 
their  Joint  Names  in  Equal  Shares  for  Benefit  of 
SnnriYor  —  Transfer  **yolnntarily''  made.]  — 
Purchase  of  stocks  by  a  husband  and  wife  in 
their  joint  names,  even  where  each  of  the 
parties  contributes  equally  out  of  their  separate 
moneys,  under  an  arrangement  that  such  stock 
shall,  on  the  death  of  either,  belong  to  the  sur- 
vivor absolutely,  is  a  transfer  of  property 
"  voluntarily  "  made  with  s.  38,  sub-s.  2  (o)  of 
the  Customs  and  Inland  Revenue  Act,  1881,  and 
B.  11,  sub.-s.  1  of  the  Customs  and  Inland 
Revenue   Act,  1889,  and  the  duty  iznposocl  by 
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these  sections  is  payable  by  the  survivor  on  the 
deceased's  share.  M.-Oen,  v.  ElVg^  64  L.  J., 
Q.  B.  813  ;  [1896]  2  Q.  B.  466  :  15  R.  584  ;  73 
L.  T.  190,  360  ;  44  W.  R.  13 ;  69  J.  P.  774. 

Settlement  on  Widow*!  Second  Xarriaffo — 
TmstB  in  Fayonr  of  Children  of  former  Xamage 
—  «  Voluntary  DiapoBition  "  or  Settlement  — 
"  Volunteer.*'] — An  immediate  gift  by  a  widow, 
in  a  settlement  on  her  second  marriage,  to 
or  in  trust  for  children  of  her  first  marriage,  is 
a  "  voluntary  disposition  "  and  chargeable  with 
account  duty,  under  s.  38,  sub-s.  2  (a),  of  the 
Customs  and  Inland  Revenue  Act,  1881.  A 
widow's  children  by  her  first  marriage,  in  whose 
favour  she  settles  personal  property,  reserving  a 
life  interest,  by  a  settlement  made  upon  her 
second  marriage,  are  "volunteers"  within  the 
meaning  of  s.  11,  sub-s.  1  (r),  of  the  Customs 
and  Inland  Revenue  Act,  1891,  amending  s.  38, 
8ub-s.  2  (r)  of  the  Customs  and  Inland  Revenue 
Act,  1881,  and  are  chargeable  with  duty.  Kew- 
itead  V.  Searles  (1  Atk.  265)  and  Clayton  v.  Wil- 
ton {Earl),  (6  M.  &  8.  67,  n.  p.  787  ;  18  R.  R.  307) 
as  explained  in  Mackie  v.  Herbertson  (9  App. 
Caa.  803)  and  De  Mestre  v.  West  ([1891]  A.  C. 
264),  followed  ;  Gale  v.  Galeae  Ch.  D.  144)  not 
followed.  Att.-Oen,  v.  Jacobs-Smithy  64  L.  J., 
Q.B.605  ;  [1896]  2  0.  B.  341  ;  14  R.  631  ;  72 
L.  T.  714  ;  43  W.  R.  657  ;  69  J.  P.  468— C.  A. 

Voluntary  Settlement  —  Betrospeetiye  Opera- 
tion cf  Statute.]  —  The  Customs  and  Inland 
Revenue  Act,  1881,  by  s.  88  (c),  imposes  stamp 
duty  upon  pereonal  property  "  passing  under  any 
past  or  future  voluntary  settlement"  if  a  life 
interest  is  reserved  to  the  settlor.  The  Customs 
and  Inland  Revenue  Act,  1889,  s.  11,  enacts 
that  the  above  section  "  is  hereby  amended  as 
follows :  the  description  of  property  marked  (<?) 
f-hall  be  construed  as  if  the  expression  *  volun- 
tary settlement  *  included  any  trust  ...  in 
favour  of  a  volunteer  .  .  .  and  whether 
such  deed  or  other  instrument  was  made  for 
valuable  consideration  or  not  as  between  the 
settlor  and  any  other  person."  Upon  demurrer 
to  an  information  for  stamp  duty  alleged  to  be 
due,  under  s.  38  of  the  Customs  and  Inland 
Revenue  Act,  1881,  in  respect  of  pers(;nal  pro- 
perty to  which  certain  persons  became  entitled 
in  1885,  under  a  settlement : — Held,  that  the 
provisions  of  s.  11  of  the  act  of  1889  were  retro- 
spective, and  that  the  construction  provided  by 
that  section  must  be  applied  to  the  description  of 
the  property  fought  to  be  taxed,  and  this  al- 
though the  property  passed  to  the  beneficiaries, 
and  the  proceedings  to  recover  the  duty  were 
taken,  before  the  second  act  came  into  force. 
Att,'6en,  v.  TJimbald,  24  Q.  B.  D.  657  ;  62  L.  T. 
768  ;  38  W.  R.  627. 

PoBt-nnptial  Settlement  —  Sale  to  take 

place  "  upon  Bequest** — Conyersion.] — Freehold 
hereditaments  were,  by  a  post-nuptial  settle- 
ment, vested  in  trustees  upon  trust  at  the  request 
in  writing  of  the  settlor  and  his  wife  or  the 
survivor,  and  after  the  death  of  the  survivor,  at 
their  discretion  to  sell  the  Bame.  The  settlor 
di'xi  without  having  made  any  request,  and  no 
saie  tuA  in  fact  taken  place : — Held  (i.),  that 
the  words  "  at  the  request  in  writing  of  the 
settlor,"  &c.,  did  not  prevent  immediate  conver- 
sion, but  that  they  merely  gave  a  discretion  as 
to  the  time  and  circumstances  of  the  sale,  and 
did  not  indicate  that  the  sale  should  not  take 


place  ultimately  ;  (ii.)  that  land  equitably  con- 
verted must  be  treated  as  money  for  all,  includ- 
ing fiscal,  purposes  ;  and  (iii.)  that  s.  38,  sub-s.  2 
(<?),  of  44  Vict.  c.  12  applies  to  land  equitably 
converted.  De  Lancey^s  Succession,  In  re  (L.  K. 
6  Ex.  102),  treated  as  overruled.  Att.'Gen,  v. 
Dodd.eS  L.  J.,  Q.  B.  319  ;  [18941  2  Q.  B.  150  ; 
10  R.  177  ;  70  L.  T.  660  ;  42  A^.  K.  624  ;  58 
J.  P.  526. 

Property  *' pasting    under*' — Inatra- 

ment  not  taking  Sifect  as  a  Will.] — By  a  mar- 
riage settlement  in  1843  H.  F.  (then  H.  H.) 
transferred  to  trustees  1,056?.  three  per  cent, 
consolidated  bank  annuities,  to  pay  the  income 
to  her  for  life,  and  after  her  death  to  J.  F.,  the 
intended  husband,  and  after  the  determination  of 
both  life  estates  for  the  benefit  of  the  children  of 
the  marriage  ;  and  failing  these  trusts,  upon  trust 
for  such  person  or  persons  as  the  said  H.  F. 
might,  notwithstanding  coverture,  appoint.  In 
1848  H.  F.  executed  a  deed  appointing  the  trust 
funds  after  her  own  and  her  husband's  death  to 
E.  C.  J.  F.,  the  husband  died  in  1879,  and  H.  F. 
in  1888  : — Held,  that  under  the  Customs  and 
Inland  Revenue  Act,  1881,  s.  38,  sub-s.  (e),  as 
amended  by  the  Customs  and  Inland  Revenue 
Act,  1889,  8.  11,  the  duties  mentioned  in  s.  38, 
sub-s.  (<?),  were  payable  on  the  death  of  H.  F. 
in  respect  of  the  personal  property  which  passed, 
by  virtue  of  the  two  deeds  in  question,  to  E.  C. 
AU.-Gen.  v.  aiapman,  60  L.  J.,  Q.  B.  602  ;  [1891] 
2  Q.  B.  526  ;  66  L.  T.  119  ;  40  W.  R.  79. 

The  expression  "passing  under"  in  s.  38, 
sub-s.  (c),  was  comprehensive,  and  might  fairly 
be  used  in  respect  not  only  of  dispositions 
effected  by  the  words  of  the  instrument  creating 
them,  but  of  those  effected  by  the  subsequent 
execution  of  a  power  created  by  the  instrument 
in  question.    lb. 

Property,  the  right  to  direct  the  application  of 
which  is  created  by  deed  A.,  but  tne  specific 
direction  of  which  is  effected  by  deed  B.,  passes 
under  (not  by)  deed  A.    lb. 


BoBeryation  of  Life  Intereat— Aoeonnts.] 


—By  deed  dated  the  12th  of  July,  1883,  the  settlor, 
in  pursuance  of  a  power  given  by  articles  of 
partnership,  appointed  and  transferred  to  his 
sons  his  snares  in  the  partnership  business,  as 
from  the  1st  of  October,  1883,  or  as  from  the 
settlor's  death,  which  should  first  happen,  pro- 
vided that  such  appointments  were  conditional 
upon  the  execution  by  the  sons  before  the  1st 
of  October,  1883,  of  a  deed  covenanting  to  pay 
to  the  settlor,  from  the  1st  of  OctolSr,  1883, 
during  his  life,  interest  at  4  per  cent,  per  annum 
on  the  value  of  the  shares  appointed  as  aforesaid, 
and  to  pay,  out  of  the  profits,  certain  annuities 
to  other  persons.  The  sons  executed  this  last- 
mentioned  deed  on  the  12th  of  July,  18S3.  The 
settlor  died  on  the  19th  of  July,  1883  :— Held, 
that  the  transfer  of  the  shares  was  a  voluntary 
settlement  within  the  meaning  of  the  Customs 
and  Inland  Revenue  Act,  1881  (44  &  45  Vict.  c. 
12),  s.  38,  sub-s.  2,  and  that  by  it  an  interest 
for  life  in  the  property  transferred  was  re- 
served to  the  settlor,  and  therefore  duty  was 
payable  under  that  section  on  the  amount  of 
the  shares  so  transferred.  Crossmnn  v.  Reg.^ 
56  L.  J.,  Q.  B.  241  ;  18  Q.  B.  D.  256  ;  55  L.  T. 
848  ;  35  W.  R.  303. 

By  a  voluntary  settlement  the  settlor  assigned 
to  trustees  a  sum  of  money,  with  interest,  upon 
certain   trusts,  and  subject  to  certain    powers 
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provisoes,'  agreements  and  declarations,  and  it 
was  declared  that  the  trustees  should  apply  the 
income  for  the  benefit  of  the  settlor  and  his 
"Wife,  and  children,  or,  at  their  discretion,  for  the 
benefit  of  one  or  more  of  such  persons  to  the 
exclusion  of  the  others,  and  after  the  settlor's 
death  the  money  was  to  be  held  subject  to  trusts 
in  favour  of  his  widow  and  children : — Held, 
that,  notwithstanding  the  power  conferred  upon 
the  trustees  of  depriving  the  settlor  of  the 
benefit  of  the  settled  property  at  their  discretion, 
an  interest  in  such  property  for  life  was  re- 
served to  the  settlor,  within  the  meaning  of 
s.  38,  8ub-8.  2  (<;),  of  the  Customs  and  Inland 
Kc venue  Act,  1881,  and  therefore  on  his  death 
<iuty  was  pavable.  Att,-Gen,  v.  Heywood^  56 
L.  J.,  Q.  B.  672  ;  19  Q.  B.  D.  326 ;  57  L.  T.  271  ; 
35  W.  K.  772. 

A  deed  of  partnership  made  in  1877  between 
O.  and  several  other  persons  provided  that  it 
should  be  lawful  for  him  by  deed  or  will  to 
dispose  of  his  shares  in  the  business  to  (amongst 
others)  any  of  his  sons  of  the  name  of  G. 
The  deed  also  provided  that  no  person  should 
be  entitled  to  enjoy  any  shares  or  interest  in  the 
business  until  the  senior  partners  should  by 
writing  declare  that  he  was  duly  qualified.  G. 
died  in  1889,  and  by  his  will,  made  in  pursuance 
of  the  power  contained  in  the  deed,  bequeathed 
to  his  eldest  son  all  his  share  and  interest  in  the 
IToodwill  and  assets  of  the  partnership.  G.*s  son 
obtained  the  shares,  and  executed  a  f i-esh  deed  of 
partnership  with  the  surviving  partners  : — Held, 
that  the  shares  passed  to' the  son  under  the  deed 
of  1877,  which  was  a  "voluntary  settlement," 
and  which  "  reserved  "  a  life  interest  in  them  to 
O.,  and  that  therefore  stamp  duty  was  payable 
in  respect  of  them  under  the  provisions  of  s.  88 
of  the  Customs  and  Inland  Revenue  Act,  1881, 
and  s.  11  of  the  Customs  and  Inland  Revenue 
Act,  1889.  Att.'Gen.  v.  Gosling,  61  L.  J.,  Q.  B. 
429  ;  [1892]  1  Q.  B.  545  ;  66  L.  T.  284 ;  40 
AV.  R.  366  ;  66  J.  P.  358. 

Incidenoe  of  Duty — Appointee  of  Speoiflc 
Sums  and  of  Bendue.] — Under  a  voluntary 
settlement,  and  the  will  of  the  settlor  executing 
a  special  power  of  appointment  thereby  reserved 
in  favour  of  the  settlor's  children,  trustees  were 
directed  after  the  death  of  the  settlor  (to  whom 
a  life  Interest  was  reserved)  to  raise  certain 
specific  sums  of  money  out  of  the  trust  funds  in 
trust  for  certain  of  the  settlor's  children, 
and,  subject  thereto,  to  hold  the  entire  trust 
funds  in  trust  for  another  of  his  children.  The 
question  was  raised  whether  the  account  stamp 
duty  imposed  by  the  Customs  and  Inland  Re- 
venue Act,  1881,  s.  38,  sub-s.  2  (<?),  and  the  ad- 
ditional estate  duty  imposed  by  the  Customs 
and  Inland  Revenue  Act,  1889,  s.  6,  on  the  death 
of  the  settlor,  ought  to  be  borne  by  the  residue  of 
the  trust  funds  after  providing  for  the  specific 
sums  appointed,  or  whether  they  ought  to  be 
borne  ratably  by  the  appointees  of  the  specific 
4ums  and  the  appointee  of  the  residue  according 
to  the  amounts  of  their  respective  interests : — 
Held,  that,  in  the  absence  of  any  direction  in 
the  trust  instrument,  the  duties  ought  to  be 
borne  by  the  appointees  of  the  specific  sums  and 
the  appointee  of  the  residue  ratably.  Croft,  In 
re,  Deane  v.  Croft,  61  L.  J.,  Ch.  190  ;  [1892] 
1  Ch.  652  ;  66  L.  T.  167  ;  40  W.  R.  425. 

The  stamp  duty  payable  under  s.  27  of  the 
Customs  and  Inland  Revenue  Act,  1881  ;  and 
the  estate  dutv  payable  under  s.  5  of  the  Customs 


and  Inland  Bevenue  Act,  1889,  are  not  payable 
in  part  out  of  the  property  specifically  given,  but 
must  be  borne  entirely  by  the  general  residuary 
personal  estate,  unless  the  general  residuary 
personal  estate  is  not  suflScient.  Croft,  In  re 
([1892]  1  Ch.  652),  discussed.  Bourne,  In  re, 
Martin  v.  MaHin,  62  L.  J.,  Ch,  69 ;  [1893] 
1  Ch.  188  ;  3  R.  52 ;  67  L.  T.  686 ;  41  W.  li. 
70. 


Saooessiye  AppointmentB  under  Power  in 

Voluntary  Settlement.] — Where  successive  ap- 
pointments have  been  made  under  a  power  in  a 
voluntai-y  settlement,  the  account  duty  payable 
under  the  Customs  and  Inland  Revenue  Act, 
1881,  s.  38,  sub-s.  2  (c),  in  respect  of  the  life 
interest  reserved  to  the  settlor,  and  the  costs  of 
an  action  to  carry  out  the  trusts  of  the  settle- 
ment must  be  borne  by  the  several  appointees 
ratably  according  to  their  shares.  Croft,  In  re, 
Deane  v.  Croft  ([1892]  1  Ch.  652),  followed. 
Shaw,  In  re,  TuckeU  v.  Sliaw,  64  L.  J.,  Ch.  283  ; 
[1895]  1  Ch.  343 ;  13  R.  185  ;  71  L.  T.  873  ;  43 
W.  R.  315. 

VIII.  ESTATE   DUTY. 

**  SneoeiBion '' — Seyeral  Snooeadoni  to  Corpus 
exceeding  £10,000 — Individual  BitereBta  of  Sno- 
eesforB  yalaed  under  iS10,000.] — Under  a  mar- 
riage settlement,  personal  property,  valued  at 
the  death  of  the  settlor  at  20,075Z.,  was  settled 
(inter  alia)  upon  the  wife  for  life,  and  upon  her 
children  absolutely  on  their  attaining  twenty- 
one  years  of  age  or  on  their  marriage.  Upon 
the  death  of  the  settlor  the  wife  succeeded 
to  the  life  interest  in  the  said  property.  The 
value  of  her  interest,  taken  on  the  basis  of  an 
annuity,  was  admittedly  estimated  at  less  than 
10,000/.,  and  there  being  nine  children  entitled 
in  remainder  their  several  interests  in  the 
Siiid  coipus  of  20,0752.  clearly  in  no  case  ex- 
ceeded 10,000/.  The  trustees  having  duly  pre- 
sented one  account  for  the  several  succession 
duties,  all  chargeable  at  the  same  rate  of  one  per 
cent.,  the  comptroller  of  legacy  and  succeetsiou 
duties  claimed  further  "estate  duty,"  leviable 
under  s.  6  of  the  Customs  and  Inland  Revenue 
Act,  1889,  upon  the  value  ot  any  succession 
exceeding  10,000/.  The  trustees  declined  to 
pay,  on  the  ground  that  none  of  the  beneficiaries 
individually  succeeded  to  personal  property  ex- 
ceeding 10,000/.  in  value.  Upon  an  informa- 
tion : — Held,  that  estate  duty  was  payable  on 
the  ground  that  the  term  "succession"  in  s.  6 
of  the  Customs  and  Inland  Revenue  Act,  1889, 
applied  to  the  subject-matter  of  the  succession, 
and  not  to  the  individual  interests  of  the  several 
successors,  and  consequently  that  the  corpus  of 
the  estate  being  valued  in  excess  of  10,000/., 
estate  duty  must  be  paid  as  upon  a  succession 
the  value  of  which  exceeded  that  amount. 
Att.'Gen.  v.  Aherdare  {Lord^,  61  L.  J.,  Q.  B. 
615  ;  [1892]  2  Q.  B.  684  ;  67  L.  T.  588  ;  66  J.  P. 
806. 

Bequest  to  Ezeoutors  of  Deceaeed  Legatee  ai 
Part  of  Legatee's  Personal  Estate.  WA  gift  by 
will  to  a  person,  and  in  case  he  should  die  in  the 
testator's  lifetime  to  his  executors,  with  a 
direction  "that  the  same  shall  go  and  be  pai<l 
as  part  of  his  personal  estate  as  if  he  had  sur- 
vived the  testator,"  is  not  liable  to  probate  and 
estate  duties  as  upon  a  devolution  from  such 
person  if  he  predeceased  the  testator.      Lord 
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AdnH'ate  v.  Bogie  ([1894]  A.  C.  83)  followed. 
Perry'*  Executors  v.  lleg,  (L.  R.  4  Ex.  27)  dis- 
tingiiished.  Att'Qcn.  y.  Loyd^  64  L.  J.,  Q.  B. 
365  ;  [1895]  1  Q.  B.  496  ;  15  R.  227. 

Property  sitaate  out  of  tlie  United  Kingdom— 
Foreign  Xortgagei.] — A  testatrix  domiciled  in 
Ireland  died  possessed  of  mortgages  on  free- 
hold property  in  the  colony  of  Victoria  and  in 
Switzerland : — Held,  that  the  mortgages  were 
personal  or  movable  property  which  would  have 
been  liable  to  legacy  duty  prior  to  the  passing 
of  the  Finance  Act,  1894,  and  that,  therefore, 
they  were  liable  to  estate  duty  under  that 
statute.  LaxMon  v.  Inland  Revenue  Commis- 
9ioH€ri,  [1896]  2  Ir.  R.  418. 

Effeot  of  Contingent  Settlement.] — The  settle- 
ment of  part  of  an  estate  coupled  with  a  contingent 
settlement  of  the  residue  is  for  the  purj>oseof  the 
Finance  Act,  1894,  a  settlement  of  the  whole 
estate.  If,  in  addition  to  a  life  interest  to  a  wife, 
a  contingent  life  interest  is  given  to  another 
person,  the  exception  contained  in  s.  5  of  the  act 
docs  not  apply,  and  settlement  estate  duty  is 
therefore  leviable.  Att.-Gen,  v.  Fairley,  66 
L.  J.,  Q.  B.  464  ;  [1897]  1  Q.  B.  698 ;  76  L.  T. 
526  ;  45  W.  R.  689. 

Property  deemed  to  Paee  on  Death— Settled 
Property— Surrender  of  life  Intereat  to  Be- 
mainderman.] — Estate  duty  is  not  payable  under 
the  Finance  Act,  1894,  upon  the  death  of  the 
tenant  for  life  of  settled  property,  where  the 
tenant  for  life  has,  more  than  twelve  months 
before  the  death,  surrendered  his  life  interest  in 
the  property  to  the  remainderman  so  as  to  merge 
the  life  estate  in  the  estate  in  remainder.  Att.- 
Oen.  V.  Beech,  67  L.  J.,  Q.  B.  585;  [1898]  2 
Q.  B.  147  ;  78  L.  T.  684  ;  46  W.  R.  435 ;  62 
J.  P.  371—0.  A. 

Hnsband  and  Wife  entitled  to  Property — In- 
terest of  SnrviYor— Bight  to  Capital  and  Inoome 
— "  Inoome.**] — Where  under  a  disposition  which 
has  taken  effect  before  the  commencement  of 
the  Finance  Act,  1894,  a  husband  or  wife  is 
entitled  to  the  income  of  property  settled  by  the 
other,  and  on  his  or  her  death  the  survivor  be- 
comes entitled  to  the  capital  as  well  as  the 
income  of  such  settled  property,  estate  duty  is 
payable  in  respect  of  the  property  passing  on 
the  death,  and  the  case  does  not  come  within 
the  exception  in  s.  21,  sub-s.  5,  of  the  Finance 
Act,  1894.  The  sub-section  only  applies  to  a 
case  where  the  survivor  becomes  entitled  to  the 
income  as  distinguished  from  the  capital  of  the 
settled  property.  Att-Oen.  v.  Strange^  67  L.  J., 
Q.  B.  629  ;  [1898]  2  Q.  B.  39 ;  78  L.  T.  616— 
C.  A.    Reversing  61  J.  P.  728. 

Exemption — **  Personal  Property  aettled  by 
Will  or  Diaposition  "—Appointment  by  WiU— 
Probate  Duty  Paid.] — Under  a  marriage  settle- 
ment executed  in  1871  a  trust  fund  was  created 
in  which  the  wife  and  husband  were  respectively 
given  a  life  interest,  and  the  reversion  was  given 
to  the  wife,  subject  to  a  |H)wer  of  appointment 
by  her  by  deed  or  will.  The  wife  died  in  1883, 
and  by  her  will  exercised  her  power  of  appoint- 
ment in  favour  of  certain  beneficiaries,  subject 
to  the  husband's  life  interest  as  her  survivor. 
The  wife's- reversionary  interest  in  the  trust  fund 
was  valued  for  probate  at  about  two-thirds  of 
the  whole  amount,  and  duty  was  duly  paid  upon 


that  amount.    Upon  the  death  of  the  husbanfl 
in  1894,  after  the  Finance  Act,  1894,  had  come 
into  operation,  estate  duty  was  claimed  upon 
the    whole  remaining   principal   of    the   trust 
fund  pniising  on  the  husband's  death    to  the 
beneficiaries  under  the  ix)wer  of  appointment : — 
Held,  that,  by  the  combined  operation  of  the 
marriage  settlement  and  of  the  will,  the  tnisr 
fund    must    be    taken    as  "  i)ersonal    property 
settled  by  a  will  or  disposition  made  by  a  persoii 
dying  before  the  commencement  of*'  the  act, 
within  the  meaning  of  s.  21,  sub-s.  1,  of  the 
Finance  Act,  1894,  on  two-thirds  of  which  probate 
duty  had  been  paid,  and  which  to  that  extent 
must  therefore  be  deemed  exempt  from  estate 
duty.    Att.'Gen.  v.  Dodlngton,  66  L.  J.,  Q.  B. 
684  ;    [1897]   2  Q.  B.  873  ;   77  L.  T.  299 ;    45 
W.  R.  657 ;  61  J.  P.  644— C.  A. 

Settled  Property->Hniband*i  Death  in 

Wife*B  Lifstime— Ceeeer  of  Contingent  Intereat.] 
— Where  a  husband's  life  interest  in  a  fund 
settled  on  his  wife,  but  contingent  upon  his 
surviving  her,  is  determined  by  his  death  in  her 
lifetime,  the  exemption  in  s.  6,  sub-s.  3,  of  the 
Finance  Act,  1894,  applies,  and  no  estate  duty 
is  payable.  Att.-Gen,  v.  Wixtd,  66  L.  J.,  Q.  B. 
522  ;  [1897]  2  Q.  B.  102  ;  76  L.  T.  654  ;  45  W.  R. 
663. 

Dednetiona  from  Principal  Value  of  Estate.] — 
A  father  and  son  who  were  respectively  equit- 
able life  tenant  and  equitable  tenant  in  tail  in 
remainder  of  certain  settled  property,  with  a 
joint  power  of  appointment  of  the  whole  equit^ 
able  interest,  in  the  exercise  of  the  joint  power 
and  by  virtue  of  their  estates  and  interests 
executed  a  mortgage  of  the  equitable  interest  in 
the  property  in  fee  to  secure  certain  sums  of 
money  advanced  to  the  father  and  the  son, 
which  they  jointly  and  severally  covenanted  to- 
repay  with  interest.  The  substance  of  the  trans- 
action was  that  the  father  mortgaged  his  life 
interest,  and  the  son  mortgaged  his  reversion  iu 
the  settled  property  to  secure  repayment  of  the 
mortgage  debt,  the  life  estate  of  the  fother 
being  kept  alive  for  that  purpose.  Subsequently 
an  annuity  on  the  father's  life  interest  w&& 
granted  to  the  son.  On  the  death  of  the  father : 
— Held,  that  the  son  was  not  entitled  to  deduct 
from  the  principal  value  of  the  property  charge- 
able with  estate  duty  the  amount  of  the  mort- 
gage debt  or  any  part  thereof,  and,  affirming 
the  judgment  of  tne  divisional  courts  t^t  no 
deduction  ought  to  be  made  for  the  capitalised 
value  of  the  annuity.  Cowley  {Earl),  In  re^ 
67  L.  J.,  Q.  B.  256;  [1898]  1  Q.  B.  355; 
77  L.  T.  668 ;  46  W.  R.  222 ;  62  J.  P.  147— 
C.A, 

Inddenoe  of— Appointment  of  Part  of  Settled 
Pnnd— Payable  in  Priority.]— It  is  the  intention 
of  the  Finance  Act,  1894,  that  the  estate  duty 
shall  fall  upon  the  beneficiary  or  the  benefi- 
ciaries (as  the  case  may  be)  according  to  his  or 
their  respective  interests.  By  a  settlement  made 
on  the  marriage  of  A.  and  B.,  personal  property 
was  assigned  to  trustees  upon  trust  to  convert, 
and  invest  the  proceeds  in  the  purchase  of  real 
estate ;  and  it  was  thereby  agreed  that  all  the 
real  estate  which  should  be  so  purchased  should 
be  conveyed  to  the  trustees  to  the  use  of  A.  for 
life,  with  remainder  (in  the  events  which  hap- 
pened) upon  such  trusts  as  B.  should  by  wiU 
or  codicil  appoint.    B.,  by  codicil,  directed  her 
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trustees  out  of  the  moneys  to  arise  from  the  sale 
(directed  by  her  will)  of  the  real  estate,  subject 
to  her  power  of  appointment,  in  the  first  place 
to  Xi&j  to  her  daughter  D.  35,0002.,  and  to  stand 
possessed  of  the  residue  of  the  said  moneys  as 
therein  mentioned.  A.  died  in  December,  1894  : 
— Held,  that  D.,  to  whom  the  35,000Z.  then  passed 
"  for  a  beneficial  interest  in  possession,'*  must 
bear  the  proper  ratable  part  of  the  estate  duty 
payable  in  respect  of  the  appointed  property. 
Or/ord,  In  re,  Carttoright  v.  Del  Balzo^  65  L.  J., 
Ch.  263  ;  [1896]  1  Ch.  257 ;  73  L.  T.  681  ;  44 
iY .  B,  383. 

Honey  ooYenanted  to  be  paid  to  TnuteeB 

of  Child's  Marriage  Settlement— Debt — Appor* 
tionment  of  Duty.] — ^A  sum  of  money  which 
a  testator  has  covenanted  to  pay  to  the  trustees 
of  his  son's  marriage  settlement  not  being  a  debt 
which  can  be  deducted  under  s.  7,  sub-s.  1,  of  the 
Finance  Act,  1894,  from  the  testator's  estate 
before  estimating  its  amount  for  the  purposes  of 
estate  duty  as  between  the  executors  and  the 
trustees  of  the  settlement,  the  estate  duty,  in 
respect  of  such  sum,  must  be  borne  by  the 
residue  of  the  testator's  estate.  Ghray^  In  re^ 
Gray  v.  Gray,  65  L.  J.,  Ch.  462;  [1896] 
1  Ch,  620 ;  74  L.  T.  276  ;  44  W.  R.  406  ;  60  J.  P. 
314. 


Trust  Fnnd   subject   to  Appointment 


under  Voluntary  Settlement — ^Reverter  of  Un 
appointed  Part  to  Settlor.]  —  A  trust  fund 
comprised  in  a  voluntary  settlement  which  was 
subject  to  a  revocation  by  the  settlor  passed  on 
his  death.  A  part  thereof  had  reverted  to  him 
in  default  of  appointment,  and  passed  by  his 
wilL  His  executor,  who  was  also  trustee  of 
the  settlement,  paid  estate  duty  on  the  whole 
fund,  and  claimed  to  charge  the  same  ratably 
on  the  appointed  and  imappointed  parts  of  the 
fund  : — Held,  that  he  was  entitled  to  do  so,  on 
the  ground  that  the  fund  had  not  passed  to 
him  as  executor,  but  was  vested  in  him  as  trus- 
tee ;  also  that  the  appointed  part  was  not  an 
incumbrance  created  on  the  entire  trust  fund 
by  the  settlor,  but  was  an  aliquot  part  thereof, 
and  must  therefore  pay  a  ratable  part  of  the 
estate  duty.  Meyrick^  In  re,  Meyrich  v.  ffai^ 
greates,  66  L.  J.,  Ch.  33  ;  [1897]  1  Ch.  99 ;  75 
L.  T.  621  ;  45  W.  R.  120. 

Specidcally  Bequeathed  Leaseholds — ^Ap- 
portionment of  Duty — Liability  of  Betiduary 
Estate.]  —  Specifically  bequeathed  leaseholds 
come  under  the  description  of  property  which 
passes  **to  the  executors  as  such"  within  the 
meaning  of  the  Finance  Act,  1894.  Estate  duty 
in  respect  thereof  must  therefore  be  borne  by  the 
residuary  personal  estate,  and  not  by  the  per- 
son entitled  to  the  leaseholds  imder  the  specific 
bequest.  Cnlverhovse,  In  rf,  Cook  v.  Culver' 
house,  65  L.  J.,  Ch.  484 ;  [1896]  2  Ch.  251 ;  74 
L.  T.  347 ;  45  W.  R.  10. 

Settlement  Estate  Buty^Settled  Legaey 

— Settled  Share  of  Betidue — General  Residue.] — 
The  estate  duty  and  the  settlement  estate  duty 
imposed  by  the  Finance  Act,  1894,  in  respect  of 
pecuniary  legacies  settled  by  the  trusts  of  the 
will  of  a  testator,  ought  to  be  borne  by  the  general 
residuary  estate.  Webber,  In  re,  Gribble  v. 
Webber,  65  L.  J.,  Ch.  644  ;  [1896]  1  Ch.  914 ; 
74  L.  T.  244  ;  44  W.  R.  489. 

The  estate  duty  on  the  whole  residue  and  the 


settlement  estate  duty  in  respect  of  settled 
shares  of  residue  ought  to  be  borne  by  the 
general  residuary  estate.    lb, 

IX,  BODIES  CORPORATE  AND 
UNINCORPORATE. 

Exemption — Lands  allotted  under  Act  in  Lieu 
of  Common  Sights — Inoome  applied  **in  any 
Manner  expressly  presoribed  by  Act  *' — **  Charit- 
able Purpose."] — In  1763  an  act  of  parliament 
was  passed  by  which  certain  parts  of  C.  Common 
were  allotted  to  the  corporation  of  York  in  tru3t 
for  the  freemen  inhabitants  of  B.  Ward  in  lieu  of 
their  rights  of  common.  In  1632,  by  agreement 
with  the  lord  of  the  manor,  a  part  of  the  ad- 
joining common  of  H.,  afterwards  called  the 
"  Intack,"  was  conveyed  to  the  Mayor  of  York 
in  satisfaction  of  the  common  rights.  The  allot- 
ments on  C.  Common  and  the  Intack  had  ever 
since  been  enjoyed  by  the  freemen  inhabitants 
of  B.  Ward,  and  after  payment  of  the  expenses 
of  management,  the  profits  of  both  were  applied 
for  the  benefit  of  poor  freemen,  and  lately  for 
the  benefit  of  their  widows : — Held,  that  the 
profits  of  the  allotments  made  under  the  act  of 
1763  were  exempt  from  duty  under  sub-s.  2, 
of  s.  11,  of  the  Inland  Revenue  Act,  1885  ;  but 
that  the  profits  of  the  Intack  were  not  exempt 
under  the  section,  nor  under  sub-s.  3,  as  being 
appropriated  and  applied  "for  any  charitable 
purpose."  Bootham  Ward  Strays,  In  re.  Inland 
Revenue  QfmmUnoners  v.  Scott,  61  L.  J.,  Q.  B 
432  ;  [18921  2  Q.  B.  152  ;  67  L.  T.  173  ;  40  W.  li 
632  ;  56  J.  P.  580,  682— C.  A. 


(< 


Property  appropriated  for  Promotion 
of  Scienoe.*']— By  s.  11  of  the  Customs  and  Inland 
Revenue  Act,  1885,  a  duty  is  imposed  upon  the 
annual  value,  income  or  profits  of  property  be- 
longing to  any  body  corporate  or  unincorporate, 
subject  to  an  exemption  by  sub-s.  3  in  favour  of 
"  property  which,  or  the  income  or  profits  where- 
of, shall  be  legally  appropriated  and  applied  for 
any  purpose  connected  with  any  religious  per- 
suasion, or  for  any  charitable  purpose,  or  for  the 
promotion  of  education,  literature,  science,  or  the 
fine  arts."  In  this  exemption  "  science  "  is  not 
confined  to  pure  or  speculative  science,  or  science 
geneztdly,  but  includes  various  branches  of 
science  : — Held,  that  the  property  of  the  institu- 
tion of  civil  engineers  was  entitled  to  the 
exemption,  because  it  was  in  fact  legally  appro- 
priated and  applied  substantially  for  the  promo- 
tion of  mechanical  or  engineering  science,  and 
not  for  the  promotion  of  the  professional  interest 
or  advantage  of  the  members.  Inland  Revenue 
Commissioners  v.  Forrest,  60  L.  J.,  Q.  B.  281  ;  15 
App.  Cas.  334 ;  63  L.  T.  36  ;  39  W.  R.  33  ;  64 
J.  P.  772-.H.  L.  (B.) 

Af soeiationi   established  for  Trade  or 

Business — ^Liability  to  render  an  Aooount.] — A 
body  corporate  or  unincorporate  "established 
for  any  trade  or  business "  within  the  meaning 
of  the  Customs  and  Inland  Revenue  Act,  1885, 
s.  11,  sub-s.  5,  is  not  bound  to  deliver  any 
account  of  its  property  under  s.  15.  Incorporated 
Council  of  Law  Rtfjntrthiff,  In  re,  58  L.  J.,  Q.  B. 
90  ;  22  Q.  B.  D.  279 ;  60  L.  T.  505 ;  37  W.  R. 
382  ;  53  J.  P.  119. 

In  1870  the  Coimcil  of  "The  Law  Reports" 
were  incorporated  under  the  provisions  of  the 
Companies  Act,  1867,  obtaining  a  licence  under 
s.  23  to  be  registered  as  a  limited  company  with- 


279 


EEVENUE — Bodies  Corporate  and  Unincorporated 


280 


out  the  addition  of  the  word  "  limited."  The 
association  was  established  for  the  objects  of 
preparing  and  publishing,  under  gratuitous  pro- 
fessional control,  reports  of  judicial  decisions ; 
of  issuing  digests  and  other  publications  relating 
to  legal  subjects,  including  the  statutes ;  of 
continuing  the  series  of  reports  then  called  "  The 
Ijaw  Reports "  ;  of  acquiring  the  copyright  of 
any  other  reports,  and  of  doing  any  other  things 
incidental  or  conducive  to  those  objects.  In 
carrying  them  out  the  association  employed 
editors,  reporters,  printers,  and  publishers,  and 
prepared,  printed,  and  published  reports  and 
other  legal  publications,  and  supplied  them  to 
subscribers  and  others  for  payment.  By  the 
memorandum  of  association  all  the  property  and 
income  of  the  association  were  applicable  solely 
to  the  promotion  of  the  above  objects,  and  no 
|)art  thereof  could  be  paid  as  dividend,  bonus,  or 
otherwise,  to  any  member : — Held,  that  the 
association  was  established  for  a  trade  or 
business  within  the  meaning  of  sub-s.  6,  of  s.  11, 
of  the  Customs  and  Inland  Revenue  Act,  1885, 
and  was  therefore  entitled  to  exemption  from  the 
duty  imposed  by  that  section.    Jh, 

Property  of  Clnb — Entranoe   Fees  and 


flabseriptioxLB  —  **riindB  yoluntarily  oontri- 
bnted.*'] — Exemption  was  claimed  by  a  members* 
club,  the  property  of  which  was  vested  in  trustees, 
and  which  had  been  established  less  than  thirty 
years,  from  the  duty  imposed  on  the  annual 
value,  income,  or  profits  of  bodies  corporate  and 
unincorporate  by  s.  11  of  the  Customs  and  Inland 
Revenue  Act,  1885,  on  the  ground  that  the  pro- 
perty of  the  club  was  "  property  acquired  by  or 
with  funds  voluntarily  contributed"  within 
thirty  years  preceding,  within  the  meaning  of 
the  sixth  exemption  in  that  section.  By  the  rules 
of  the  club  every  member  on  admission  paid  an 
entrance  fee  and  the  annual  subscription  for  the 
current  year,  and  until  payment,  was  not  ad- 
mitted to  any  of  the  benefits  or  privileges  of  the 
olub,  and  payment  was  considered  as  a  declara- 
tion of  submission  to  the  rules ;  an  annual 
subscription  was  payable  on  January  1st  in  each 
year,  and  if  it  was  not  paid  on  or  before  March  1st, 
the  member's  name  was  erased  from  the  list  of 
members,  and  a  member  intending  to  withdraw 
from  the  club  hatl  to  give  notice  on  or  before 
January  1st,  or  otherwise  was  liable  to  pay  his 
subscription  for  the  current  year : — Held,  that, 
as  the  entrance  fees  and  subscriptions  were  paid 
by  members  in  consideration  of  the  right  to 
enjoy  the  benefits  and  privileges  of  the  club, 
they  were  not  "funds  voluntarily  contributed" 
to  the  club,  and  therefore  duty  was  payable  on 
property  acquired  with  money  so  paid.  New 
University  Club,  In  re,  56  L.  J.,  Q.  B.  462 ;  18 
Q.  B.  D.  720  ;  56  L.  T.  909  ;  35  W.  R.  774. 


Funds     **  Legally     appropriated     and 


applied  for  any  Charitable  PnrpoBe'' — Funds 
*i  yoluntarily  oontributed  within  Thirty  Years  '^ 
—  **  Property  acquired  within  Thirty  Years 
where  Legacy  Duty  paid."] — By  s.  11  of  the 

Customs  and  Inland  Itevenue  Act,  1885,  a  duty 
of  5  per  cent,  is  imposed  upon  the  annual 
value,  income,  or  profits  of  all  property  real 
and  pei-soual  belonging  to  or  vested  in  any 
body  corporate  or  unincorporate  during  the 
year  of  assessment  after  deducting  the  costs  and 
expense.-)  of  the  management  of  such  property, 
subject  to  the  exemption  from  duty  in  sub-ss.  3, 
6,  and  7,  respectively  contained,  in   respect  of 


"  property  or  the  income  or  profits  of  property 
legally  appropriated  and  appUed  for  any  chari- 
table purpose"  (sub-s.  3),  "property  acquired 
by  or  with  funds  voluntarily  contributed  to  any 
body  corporate  or  unincorporate  within  a  period 
of  thirty  years  immediately  preceding  "  (sub-s,  6), 
and  "  property  acquired  by  any  body  corporate 
or  unincorporate  within  the  like  period  where 
legacy  or  succession  duty  has  been  paid  npon 
the  acquisition  thereof"  (sub-s.  7).  The  Linen 
and  Woollen  Drapers'  Institution  was  founded 
in  1832,  with  the  object  of  making  provision  for 
decayed  members  of  the  said  trades,  their  widows 
and  children.  Rules  for  the  government  of  the 
institution  were  framed,  by  which  any  person  of 
three  years'  standing  in  any  of  the  said  trades, 
residing  within  twelve  miles  of  the  General  Post 
Office,  may,  on  payment  of  the  life  or  annual 
subscription,  be  elected  a  member.  Medical 
advice  and  medicine  are  also  provided  free  of 
charge  to  members  or  their  families ;  all  relief 
being  confined  to  members,  and  no  member 
being  entitled  as  of  right  to  assistance,  the 
boaM  of  directors  having  absolute  discretion  in 
every  case  to  grant  or  refuse  the  same,  and  in  no 
case  can  a  member  receive  assistance  unless  in 
necessitous  circumstances.  The  property  of  the 
institution  consists  of  the  accumulatied  subecrip- 
tions  of  members,  and  of  sums  contributed  as 
donations  by  benevolent  persons  other  than 
members  ;  but  no  precise  or  accurate  calcula- 
tion had  been  made,  showing  how  much  of  such 
invested  funds  was  derived  from  members'  sub- 
scriptions, and  how  much  from  voluntary  con- 
tributions within  the  thirty  years  immediately 
preceding : — Held,  first,  that  the  institution  was 
not  a  charitable  Institution,  but  was  in  the 
nature  of  a  mutual  benefit  society,  and  therefore 
that  the  portion  of  the  funds  derived  from  such 
subscriptions  was  not  exempt  from  duty  under 
sub-s.  3  ;  and,  secondly,  that  the  other  portions 
of  the  funds,  derived  from  voluntary  contribu- 
tions within  the  specified  period  of  thirty  years, 
and  from  property  acquired  within  the  same 
period  on  which  legacy  duty  had  been  paid 
were,  if  the  amounts  could  be  ascertained, 
exempt  from  duty  under  sub-ss.  6  and  7.  Lin^tt 
and  Woollen  Drapers^  ImtUutiotL,  In  re,  58 
L.  T.  949. 


B.  CUSTOMS    AND    EXCISE. 

I.  In  Pabtigular  Cases. 

1.  Appro  ijierSy2Sl. 

2.  Beer,2Sl. 

3.  Carriages  and  Carts,  282. 

4.  Dogs,  283. 

5.  6?flWtf,  284. 

6.  Gun  Licence,  285. 

7.  Male  Servants,  286. 

8.  Medwines,2S6, 

9.  Paper,  286. 

10.  Pawnbro7iers,287, 

11.  Gold  and  Silver  Plate,  287. 

12.  Refreshment  House,  288. 

13.  Spirits,2S9. 

14.  Wines,290. 


II,  Permits,  291. 

III.  Penalties,  292. 
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lY.  Smttoglikg. 

1.  Act8qfy29o, 

2.  FarfeUnre,  297. 

3.  Qmtracts  for  Smuggled  Goods,  298. 

4.  Proceeding 8 J  299, 

V.  COITDEHNATION  OP  OOODS,  301. 

VI.  Offigebs  op  Customs  and  Excise,  301. 

I.  IN  PARTICULAR   CASES. 
1.  Appraisers. 

To  an  action  for  work  done  by  an  appraiser, 
a  defence  following  the  words  of  46  Geo.  3,  c.  43. 
Yiz.  that  the  work  consisted  of  an  appraisement 
of  personal  property  which  was  done  by  the 
plaintiff,  in  expectation  of  a  reward  to  be  paid 
by  the  defendant,  without  being  duly  licensed — 
is  good.  Palk  v.  Force,  12  Q.  B.  666  ;  17  L.  J., 
Q.  B.  299  ;  12  Jur.  797. 

2.  Beer. 

Not  Brewed  for  Sale — ^Exemption.]— By  the 
Inland  Revenue  Act,  1880,  s.  33,  sub-s.  3,  if  the 
annual  value  of  a  house  occupied  by  a  brewer 
other  than  a  brewer  for  sale  does  not  exceed  102., 
the  beer  brewed  by  him  shall  not  be  charged  with 
duty.  The  respondent  brewed  beer  (not  for  sale) 
in  a  house  occupied  by  him  of  an  annual  value 
not  exceeding  10/.,  and  he  occupied,  as  a  resi- 
dence, another  house,  which  was  of  greater 
annual  value  than  lOl,  : — Held,  that  the  ex- 
emption from  duty  did  not  apply  to  the  beer 
BO  brewed.  Ttppett  v.  HaH,  62  L.  J.,  M.  C.  41  ; 
10  Q.  B.  D.  483  ;  48  L.  T.  319  ;  31  W.  R.  682  ; 
47  J.  P.  199. 

What  is  Botanic  Beer.]— M.  sold  a  liquor  in 
bottles  called  Summer's  Botanic  Beer,  without 
having  a  retail  licence  to  sell  beer.  The  liquor 
was  made  of  sugar,  herbs,  and  water,  without 
hops,  and  had  alK>ut  6  per  cent,  of  spirit,  while 
fs^iuger  beer  and  table  beer  had  about  the  same 
percentage  of  spirit.  The  justices  dismissed  the 
information,  holding  that  it  was  not  beer  within 
the  meaning  of  4  dc  6  Will.  4,  c.  86,  and  other 
acts  : — Held,  that  the  justices  wei'e  right.  Leah 
v.  Mnne,  47  J.  P.  198. 

The  appellant  sold  a  liquor  called  "botanic 
beer,"  without  having  a  retail  licence  for  the  sale 
of  beer.  It  contained  sugar,  herbs,  and  water, 
but  no  hops  or  malt,  and  had  6  per  cent,  of 
proof  spirit  : — Held,  that  such  a  liquor  was 
"  beer "  within  the  meaning  of  s.  4  of  48  &  49 
Vict.  c.  61,  and  that  the  appellant  was  rightly 
convicted.  Howorth  v.  Minns,  66  L.  T.  316  ;  61 
J.  P.  7. 

Dilution  by  Publican  —  Mixing  different 
Strengths.]-— By  s.  8,  sub-s.  2,  of  the  Customs 
and  Inland  Revenue  Act,  1886,  "a  dealer  in 
or  retailer  of  beer  shall  not  adulterate  or  dilute 
beer,  or  add  anything  thereto,  except  finings 
for  the  purpose  of  clarification."  The  ap- 
pdlant,  a  publican,  had  in  his  cellar  a  cask  of 
beer  supplied  by  a  firm  of  brewers,  and  also  a 
quantity  of  small  beer  of  much  less  strength. 
He  drew  off  a  certain  quantity  from  the  cask  of 
stronger  beer,  and  filled  it  up  with  small  beer, 
adding  some  finings  for  clarification  ;  the  result, 
as  tested  by  the  quantity  of  proof  spirit  in  the 
two  kinds  of  beer,  was  that  the  mixture  was 
about  16  per  cent,  weaker  than  the  beer  which 


was  in  the  cask  as  it  came  from  the  brewera. 
No  water  or  any  other  matter  or  thing  (except 
the  finings)  was  added  to  the  beer.  On  appeal 
against  a  conviction  for  "  diluting  "  beer  under 
the  above  section :— Held,  that  the  mixing  of 
the  two  kinds  of  beer  amounted  to  a  dilution  of 
the  stronger  beer,  and  that  the  appellant  was 
properly  convicted.  Crofts  v.  Taylor,  56  L.  J., 
M.  C.  137  ;  19  Q.  B.  D.  624  ;  67  L.  T.  310  ;  36 
W.  R.  47 ;  16  Cox,  C.  C.  294 ;  61  J.  P.  632, 
789. 

Orant  of  Licences  by  Justices  to  Sell  In- 
toxicating Liquors.]  —  See  iNToxiCATixa 
Liquor. 

3.  Carriages  and  Carts. 

Hackney  Carriage — Flying  for  Hire — Onmi- 

buB.] — Sect.  4,  sub-s.  1,  of  the  Customs  and 
Inland  Revenue  Act,  1888,  imposes  a  duty  upon 
every  hackney  carriage  as  thereinafter  defined, 
and  by  sub-s.  3  a  "hackney  carriage"  mean* 
"  any  carriage  standing  or  plying  for  hire  "  :— 
Held,  that  an  ordinary  onmibus,  running  along 
a  fixed  route  is  a  "  hackney  carriage"  within  the 
meaning  of  the  act.  Hicltmem  v.  Birch,  69  L.  J., 
M.  C.  22  ;  24  Q.  B.  D.  172  ;  62  L.  T.  113  ;  64 
J.  P.  406. 

Use  in  Course  of  Trade.]— The  proprietors  of 
a  travelling  equestrian  circus  gave  a  daily  parade 
through  the  towns  which  they  visited.  On  tne  day 
laid  in  the  information,  there  was  the  usual  parade 
in  Bishop  Auckland,  and  amongst  other  carriages 
in  the  procession  there  were  three  drawn  by  horses ; 
one  conveyed  the  band  consisting  of  eight  per- 
formers ;  two  others  conveyed  four  persons  each, 
and  the  persons  in  one  of  these  were  dressed  in 
gaudy  attire  and  carried  fiags.  These  three  car- 
riages were  used  also  for  carrying  portions  of 
the  luggage  and  property  of  the  circus  from 
place  to  place,  and  at  the  time  before  mentioned 
there  were  clothes  belonging  to  the  circus  in  the 
back  locker  of  the  band  carriage,  and  also  the 
music  and  musical  instruments  of  the  circus, 
and  also  in  the  other  carriages  there  were  some 
loose  deal  boxes  and  brackets  : — Held,  that  these 
three  carriages  were  not  within  the  exemption 
specified  in  32  &  33  Vict.  c.  14,  s.  19,  sub-s.  6,  a» 
carriages  "used  solely  for  the  conveyance  of 
any  goods  or  burden  in  the  course  of  trade  or 
husbandry,"  and  that  they  required  to  be 
licensed.  Speak  v.  Potoell.  43  L.  J.,  M.  C.  19  ; 
L.  R.  9  Ex.  25  ;  29  L.  T.  434. 

Letting  for  Hire— Less  than  a  Year.] — By 
32  &  33  Vict.  c.  14,  s.  27,  a  penalty  of  201.  is 
imposed  upon  a  person  keeping  a  carriage  with- 
out a  licence ;  and  by  38  &  39  Vict.  c.  23,  s.  11, 
every  person  who  shall  let  any  carriage  for  hire 
for  any  period  less  than  one  year  shall  for  the 
purposes  of  the  32  &  33  Vict.  c.  14,  he  deemed  to 
be  the  person  keeping  such  carriage.  A  coach - 
builder  by  an  agreement  in  writing  let  to  R.  two 
clarence  cabs  on  hire  at  30«.  per  week,  payable 
weekly,  the  cabs  to  be  his  property  if  he  regu- 
larly paid  the  30*.  for  seventy-five  weeks  con- 
secutively, and  an  additional  ol.  at  the  expiration 
of  that  period  ;  but  it  was  stipulated  that,  if  he 
should  omit  to  make  any  of  the  weekly  pay- 
ments as  agreed,  the  owner  might  resume  posses- 
sion of  the  cabs : — Held,  that  under  the  agree- 
ment there  was  no  letting  of  the  cabs  for  a 
period  less  than  one  year,  so  as  to  make  him  the 
**  person  keeping  "  them  within  the  meaning  of 
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the  act.    Barbtr  v.  CdllatD,  2  C.  P.  D.  658  ;  87 
L.  T.  180. 

Carriage  lent  by  Coaehbnilder  during  Aepair 
to  Cnitomer'B  Carriage.] — Where  the  owner  of  a 
carriage,  which  has  accidentally  become  disabled 
(luring  the  year  for  which  an  excise  licence  has 
been  duly  "taken  out  is  accommodated  by  his 
<:c>jichbuiider,  during  the  repair  of  such  carriage, 
with  the  use  of  another  carriage  without  any 
payment,  the  coachbuilder  is  not  required  to  take 
out  a  licence  in  respect  of  such  carriage  so  lent. 
Darey  v.  Th4mpton,  54  L.  T.  495  ;  84W.R.  411  ; 
i>0  J.  P.  260. 

Taxed  Cart—lleaniiig  of.] — ^A  local  act  pro- 
vided that  there  should  be  charged  as  toll  at  a 
turnpike-gate  "for  every  horse  or  other  beast 
drawing  any  taxed  cart,"  Sd. : — Held,  that  a 
cart  which  had  been  taxed  in  the  previous  year,- 
under  16  &  17  Vict.  c.  90,  Sch.  D,  was  a  taxed 
cart  within  the  meaning  of  the  local  act.  Purdy 
V.  Smith,  I  EL  &  El.  611  ;  28  L.  J.,  M.  0.  160  ; 
5  Jur.  (N.8.)  912  ;  7  W.  R.  306. 

The  words  "  taxed  cart "  mean  such  a  cart  as 
comes  within  that  designation  under  43  Qeo  3, 
c.  161,  and  do  not  apply  to  any  cart  simply 
Ijecause  it  is  a  cart  in  respect  of  which  a  tax  is 
paid.  Willianis  v.  Lear,  41  L.  J.,  M.  C.  76  ; 
L.  R.  7  Q.  B.  285  ;  26  L.  T.  906. 

Cart  without  0wner*8  Kame  on  it.] — An 
information  was  laid  against  the  respondent  for 
using  a  cart  on  the  highway  without  having  his 
name  painted  thereon,  as  required  by  6  &  6 
Will.  4,  c.  50,  B.  76.  The  cart  was  a  light  spring 
cart  with  two  wheels,  used  by  the  respondent  in 
his  business  as  an  agricultural  implement  maker, 
in  which  he  frequently  carried  agricultural  im- 
plements to  market,  and  drove  his  family  about 
from  place  to  place,  and  for  which  he  paid  duty 
under  32  &  33  Vict.  c.  14,  s.  18.  The  magistrates 
dismissed  the  information : — Held,  that  the  "  cart 
or  carriage"  contemplated  by  s.  76  of  5  &  6 
Will.  4,  c.  50,  was  "ejusdem  generis"  with  a 
waggon,  and  that  this  was  not  such  a  cart, 
and  that  the  magistrates  were  therefore  right. 
Danhy  v.  Hunter,  49  L.  J.,  M.  C.  16  ;  6  Q.  B.  D. 
20  ;  41  L.  T.  622 ;  28  W.  R.  228  ;  44  J.  P.  283. 

B.'s  bailiff  used  a  cart  for  husbandry,  but  B.'s 
name  was  not  painted  thereon,  though  intended 
to  be  so : — Held,  that  B.  should  have  been  con- 
victed of  keeping  a  carriage  without  a  licence, 
even  though  there  was  no  intention  to  defraud. 
Wliitrow  V.  Brown,  66  J.  P.  374. 

4.  Dogs. 

Lioenoe  taken  ont  on  Same  Day  as  Inlbrma. 
tion.] — On  the  2l8t  of  October,  S.  kept  a  dog 
without  having  in  force  a  licence  granted  under 
SO  Vict.  c.  6.  He  thereby  became  liable  to  a 
penalty  under  s.  8.  His  default  was  discovered 
by  the  excise,  and  he  took  out  a  licence  at  a 
later  hour  on  the  same  day.  Sect.  6  enacts  that 
every  licence  shall  conunence  on  the  day  on 
which  the  same  shall  be  granted.  An  informa- 
tion against  him  laid  before  a  magistrate,  charged 
his  offence  to  have  been  committed  on  the  21st 
of  October.  At  the  hearing,  he  produced  the 
licence  granted  on  the  21st  of  October,  and  the 
charge  was  dismissed  : — Held,  that  the  dismissal 
was  wrong,  because  an  offence  had  been  com- 
mitted on  the  2l6t  of  October,  and  the  subse- 
quent licence  operated  only  from  the  time  when 


it  was  granted,  and  did  not  relate  back  to  the 
earliest  moment  of  that  day  so  as  to  justify  the 
violation  of  the  act  before  the  licence  existed. 
Campbell  v.  Strangeways,  47  L.  J.,  M.  C.  6 ;  3 
C.  P.  D.  105 ;  37  L.  T.  672. 

Exemption— Sheep-Dog— Burden  of  Proofl] — 
N.,  a  farmer,  obtained  a  certificate  of  exemption 
for  a  sheep-dog,  and  was  summoned  for  not 
having  a  licence.  At  the  hearing  the  revenue 
officer  proved  that  he  had  seen  a  trial  of  the  dog 
as  a  sheep  and  cattle  dog,  and  that  the  dog  did 
not  obey  its  master's  orders  like  a  cattle  dog  : — 
Held,  that  as  the  certificate  of  exemption  was 
some  evidence  of  a  right  to  exemption,  the 
justices  were  right  in  dismissing  the  information, 
for  the  prosecutor  had  failed  to  prove  that  the 
dog  was  not  a  cattle  dog.  James  v.  NiehoUu,  60 
J.  P.  292. 

Aefaeal  of  Certifleate  of  Exemption  by  Oom- 
mitsionert-^nstieei' Jnrisdietion.] — Upon  hear- 
ing an  information  against  the  owner  of  a  dog 
^*  for  keeping  a  dog  without  a  licence,"  the  justices 
have  no  jurisdiction  to  review  the  decision  of  the 
commissioners  of  inland  revenue  in  refusing  the 
owner  a  certificate  of  exemption  from  such  a 
licence ;  and  in  face  of  the  fact  of  the  absence  of 
such  a  licence  and  of  such  a  certificate  of  exemp- 
tion they  are  bound  to  convict  for  the  offence 
charged.  PhiWpt  v.  Evans,  66  L.  J.,M.  C.  101 ; 
[1896]  1  Q.  B.  306  ;  74  L.  T.  314 ;  44  W.  R. 
429  ;  18  Cox,  C.  0. 300  ;  60  J.  P.  120. 

The  justices,  under  such  circumstances,  cannot 
dismiss  the  charge,  "as  of  so  trifling  a  nature 
that  it  is  inexpedient  to  inflict  any  punishment " 
in  the  exercise  of  the  discretionary  power  given 
to  them  by  s.  16  of  the  Summary  Jurisdiction 
Act,  1879,  though  they  might  exercise  such  a  dis- 
cretion on  condition  of  the  licence  being  then 
and  there  paid  for  by  the  owner  so  charged. 
lb. 

PreviouB  ConTietion— Eeduetion  of  Fine.] — 
Where,  at  the  hearing  of  a  summons  for  keeping 
a  dog  without  a  licence  it  is  proved  that  the 
defendant  has  been  convicted  on  a  former  occa- 
sion of  a  similar  offence,  but  such  previous  con- 
viction is  not  stated  in  the  information,  the  case 
cannot  be  treated  as  the  case  of  a  first  offence 
within  the  meaning  of  s.  4  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict,  c  49),  and 
therefore  the  magistrate  has  no  power  imder  that 
section  to  reduce  the  amount  of  the  fine  imposed 
for  the  offence  by  30  &  81  Vict.  c.  6,  s.  8,  and  the 
only  power  to  reduce  such  fine  is  that  given  by 
7  &  8  Geo.  4,  c.  63,  s.  78,  under  which  statute  it 
cannot  be  reduced  to  less  than  one-fourth  of  the 
amount.  Murray  v.  TJwmpson,  68  L.  J.,  M.  C. 
41  ;  22  Q.  B.  D.  142 ;  60  L.  T.  161 ;  37  W.  R, 
221  ;  16  Cox,  C.  0.  554  ;  63  J,  P.  70. 

5.  Game, 

BiiqiialiAoation.]  —The  holder  of  a  licence  to 
sell  beer  under  26  &  27  Vict.  c.  33,  s.  1,  is  dis- 
qualified from  holding  a  licence  to  deal  in  game 
under  1  &  2  Will.  4,  c.  32,  being  a  person 
* '  licensed  to  sell  beer  by  retail "  within  the 
meaning  of  s.  18  of  the  last-mentioned  act. 
Shoolbred  v.  St,  Pancras  JJ.,  69  L.  J.,  M.  C. 
63 ;  24  Q.  B.  D.  346 ;  62  L.  T.  287  ;  38  W.  R. 
399  ;  64  J.  P.  281. 

Dealer's  Lioenee — Foreign  Game.] — ^A  person 
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who  did  not  hold  an  excise  licence  under  23  &. 
24  Vict.  c.  90,  8.  14,  exposed  for  sale  in  his  shop 
nnd  sold  a  hare  and  black  game  killed  abroad 
and  imported  into  this  country  for  sale : — Held, 
that  the  hare  and  black  game  haying  been  killed 
nbroad,  it  was  not  necessary  to  hold  the  excise 
licence.  Pudney  v.  EecUs^  62  L.  J.,  M.  C.  27 ; 
[1893]  1  Q.  B.  62 ;  6  R.  52 ;  67  L.  T.  713  ;  41 
W.  B.  125  ;  17  Cox,  C.  C.  694  ;  57  J.  P.  38. 

Breeding  Pheuants.]— M.,  a  pheasant- 

V)reeder  for  many  years,  set  pheasants'  eggs  under 
l)am-door  hens  in  coops,  cutting  one  wing  of  each 
bird  to  prevent  escape  and  facilitate  identifica- 
tion. Me  sold  two  cock  pheasants  on  5th 
Pebruary  for  11,  to  one  of  the  public : — Held, 
that  he  was  subject  to  the  penalty  under  the 
23  &  24  Vict  c.  90,  and  24  &  25  Vict.  c.  91,  s.  17, 
for  dealing  in  game  without  a  licence.  Hanuitt 
y.  MUdy  48  J.  P.  465. 

licenied  Dealer — Cloee  Time— Foreign  Oame.l 
— ^A  person  licensed  to  deal  in  game  by  virtue  of 
the  Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  was 
convicted  under  s.  4  of  knowingly  having  in  his 
shop  game  during  the  dose  season,  as  defined  in 
8.  3.  It  appeared  that  game  was  exposed  for 
sale  in  his  shop  during  the  close  season,  but  that 
it  had  been  killed  abroad  : — Held,  that  the  act 
did  not  apply  to  birds  killed  abroad,  and  that 
the  conviction  was  wrong.  Guyer  v.  Iteg,^  58 
L.  J.,  M.  C.  81  ;  23  Q.  B.  D.  100  ;  60  L.  T. 
624 ;  37  W.  B.  5«6  ;  16  Cox,  C.  C.  657  ;  63  J.  P. 
436. 

A  person  licensed  to  deal  in  game  under  1  &  2 
Will.  4,  c.  32,  6.  4,  is  guilty  of  an  offence  if  he 
has  in  his  possession  live  pheasants  after  the  time 
mentioned  in  the  act.  ioovie  v.  Bailey ^  3  £1.  & 
EL  444  ;  30  L.  J.,  M.  C.  31 ;  6  Jur.  (N.S.)  1299 ; 
3  L.  T.  406  ;  9  W.  B.  119. 

6.  Gun  Licence. 

Orchard  not  a  Curtilage.] — ^An  orchard  behind 
the  dwelling-house  and  its  outhouses  is  not 
within  the  curtilage,  and  therefore  the  occupier 
who  uses  a  gun  there  is  not  exempt  from  gun 
lioenoe  duty.    AtquUh  v.  Griffin^  48  J.  P.  724. 

7.  Male  Servants. 

Hotel  Waiter.] — Every  person  employed  by 
:an  hotel  keeper  as  a  waiter  in  his  hotel,  if  only 
for  two  or  three  weeks  together,  in  addition  to 
ihis  ordinary  permanent  number  of  licensed 
rservanta,  is  a  male  servant,  within  32  &  33  Vict. 
•c  14,  88. 18  and  19,  for  whom  the  hotel  keeper  is 
hound  to  pay  the  duty,  and  take  out  the  licence 
prescribed  by  the  provisions  of  that  act,  and  is 
not  an  occasional  waiter,  and  exempt  as  such 
within  the  meaning  of  the  printed  notice  or 
<lirection  given  to  taxpayers  by  the  commis- 
Kioners  of  inland  revenue.  Sj)encer  v.  Sheennan^ 
23  L.  T.  873. 

Exemption— Chroom  and  Labourer.] — H.  was 

employed  in  the  yard  of  a  farmer  to  feed  cows 
and  horses,  chop  hay,  and  do  miscellaneous  work ; 
also  to  groom  the  horse  and  drive  his  master  to 
and  from  the  railway  station.  The  farmer  being 
•charged  with  keeping  a  male  servant  without  a 
licence,  the  justices  found  that  H.  was  bond  fide 
employed  as  a  groom  and  bond  fide  employed  as 
a  yardman,  and  was  exempt  under  39  Vict.  c.  16, 
.8.  6: — Held,  that  the  justices  were  wrong,  as 


the  exemption  only  applied  to  one  occasionally 
and  partially  employed  as  a  groom,  and  this 
was  not  found.  Yelland  v,  Vincent^  Al  J.  P. 
230. 

If  a  manservant  is  employed  partially  as  a 
groom,  but  substantially  in  some  other  capacity, 
his  employer  is  exempted  by  39  Vict.  c.  16,  s.  5, 
from  the  tax  imposed  by  32  &  33  Vict.  c.  14,  s.  19. 
Ytlland  v.  Winter,  63  L.  T.  912  ;  34  W.  B.  121 ; 
50  J.  P.  38. 

H.  was  employed  by  \V.,  a  farmer,  to  attend 
to  the  bullocks  in  his  yard  and  to  work  on  the 
land,  and  also  to  feed  W.*s  pony.  He  also  cleaned 
the  harness  and  washed  the  trap  when  necessary, 
and  occasionally  drove  with  Us  master  to  and 
from  the  railway  station.  W.  occasionally 
attended  to  the  harnessing,  unharnessing,  and 
grooming  of  the  pony  himself  : — Held,  that  H. 
was  only  occasionally  and  partially  employed  as 
a  groom,  and  that  W.  was  exempt  from  the 
tax.    Ih, 

Oardener—Bmployment  for  Portion  of  Day.] 
—A  gardener  was  employed  by  A.  at  weekly 
wages ;  he  did  not  reside  in  A.*s  house ;  he 
worked  on  an  average  seven  hours  per  day, 
but  was  not  bound  to  serve  A.  for  particular 
hours  ;  he  was  also  at  liberty  to  work  for  other 
persons,  but  he  had  no  employer  other  than  A. : 
— Held,  that  A.  was  chargeable  with  duty  for 
employing  a  male  servant.  Schulze  v,  Steele, 
54  J.  P.  232. 

8.  Medicines. 

Holding  out— Penalty.]  —  Any  person  dis- 
tributing gratis  a  price  list  of  medicines  sold  by 
him,  which  arc  not  within  the  "  special  exemp- 
tions*' in  the  schedule  to  the  Medicine  Stamp 
Act,  1812,  "holds  out"  such  medicines  to  the 
public  within  the  meaning  of  the  act,  and 
thereby  makes  himself  liable  to  the  penalty 
imposed  by  the  act.  Smith  v.  Ma»on,  63  L.  J., 
M.  C.  201  ;  [1894]  2  Q.  B.  363  ;  10  B.  459  ;  70 
L.  T.  909  ;  58  J.  P.  432. 

Mineral  Waters.]  —  The  defendant  sold  a 
powder  to  be  used  for  the  purpose  of  making  an 
effervescing  draught,  which  he  advertised  as 
beneficial  for  a  variety  of  disorders.  The  draught 
as  made  contained  a  salt  of  soda,  chlorate  of 
potash,  and  carbonic  acid  gas  : — Held,  that  the 
composition  came  within  the  head  of  "  Artificial 
Mineral  Waters,"  &c.,  in  the  schedule  of  52  Geo.  3, 
c.  150,  the  tax  on  which  head  was  repealed  by 
3  &  4  Will.  4,  c.  97,  s.  20  ;  and  was  not  at  any 
time  taxable  under  the  *'  tail "  of  the  schedule  of 
52  Geo.  3,  c.  150.  Att,'Oen,  v.  Laviplovgh,  47 
L.  J.,  Ex.  555  ;  3  Ex.  D.  214 ;  88  L.  T.  87  ;  26 
W.  B.  323— C.  A. 

9.  Paper. 

Before  the  duty  was  repealed  by  24  k  25  Vict, 
c.  20,  where  a  party  having  reduced  to  pulp,  in  a 
paper  mill,  the  fibrous  portion  of  hides,  which  he 
took  up  and  dried  and  pressed  into  sheets  by  a 
process  similar  to  that  of  the  manufacture  of 
paper,  produced  an  article  resembling  parchment, 
and  applicable  to  ordinary  purposes  for  which 
paper  is  employed  : — Held,  that  such  article  was 
liable  to  duty  as  paper  by  2  &  3  Vict.  c.  23,  ss.  1, 56, 
and  that,  not  having  taken  out  a  licence  as 
a  paper  maker,  he  was  liable  to  penalties  by 
6  Geo.  4,  c.  81,  s.  26.  Att.-Gen.  v.  Bamj,  4 
H.  &  N.  470  ;  28  L.  J.,  Ex.  211 ;  7  W.  B.  488. 
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10.  Pawhbbokebs. 

I 

Bxemption  to  Fawnbrokert  Licensed  on  Slet 
Dec.  1872.] — By  s.  37  of  the  Pawnbrokers  Act, 
1872  (35  &  36  Vict.  c.  93),  every  pawnbroker  is 
required  to  take  a  separate  yearly  licence  for 
each  pawnbroker's  shop  kept  by  bim  ;  and  by 
8.  39  it  is  provided  that  no  licence  shall  be 
granted  to  any  person  except  upon  production  of 
a  certificate  granted  under  the  act,  "  save  that  it 
shall  not  be  necessary  for  any  person  being  at 
the  commencement  of  this  act  a  licensed  pawn- 
broker, or  for  his  executors,  administrators, 
assigns,  or  successors,  to  obtain  such  certificate"  : 
— Held,  that  the  above  exception  was  not  con- 
fined to  the  premises  in  which  the  licensed  pawn- 
broker was  carrying  on  business  at  the  com- 
mencement of  the  act,  but  conferred  upon  him 
the  privilege  of  opening  new  premises  at  any 
time  with  a  licence  without  procuring  a  certifi- 
cate, and  that  this  privilege  was  also  given  to 
the  pawnbroker's  assigns  and  successors.  Beg. 
V.  Inland  Herenve  CommUsioners^  60  L.  J.,  Q.  B. 
:^76  ;  [18911  1  Q,  B.  485  ;  64  L.  T.  57  ;  39  W.  R. 
317;  55  J.  P.  117. 

11.  Gold  akd  Silver  Plate. 

When  Keceuary.] — One,  not  a  general  trader 
in  silver  plate,  who  sold  a  piece  of  plate  in  a 
particular  instance  for  a  price  above  the  value  of 
old  silver,  was  not  therefore  a  vendor  of  plate 
within  31  Geo.  2,  c.  32,  s.  6,  which  enacted  that 
all  persons  using  the  trade  of  selling  plate  shall 
be  deemed  traders  in,  sellers  or  vendors  of  plate, 
and  shall  take  out  a  licence.  Rex  v.  Buckle^  4 
East,  346  ;  1  Smith,  49. 

A  person  who  had  taken  out  a  licence  to  deal 
in  plate,  under  30  &  31  Vict.  c.  90,  at  the  lower 
rate  of  duty,  2Z.  6«.,  which,  by  the  terms  of  the 
act,  does  not  extend  to  the  sale  of  an  article, 
composed  wholly  or  in  part  of  gold,  "  where  the 
gold  shall  be  of  the  weight  of  two  ounces  or  up- 
wards," sold,  as  a  gold  chain,  a  chain  weighing 
more  than  two  ounces,  but  containing  less  than 
two  ounces  of  pure  gold : — Held,  under  30  &  31 
Vict.  c.  90,  ss.  1,3,  5,  that  he  had  dealt  in  plate 
without  a  proper  licence,  inasmuch  as  the  act 
did  not  mean,  by  *'gold"  of  the  weight  of  two 
ounces  or  upwards,  pure  gold.  Young  v.  CooTty 
47  L.  J.,  M.  C.  28  ;  3  Ex.  D.  101  ;  37  L.  T.  536  ; 
26  W.  R.  100. 

Soliciting   OrderB   without   Lioenee  — 

Penalty.] — An  agent  who  solicits  persons  to  con- 
tribute money  to  a  fund  which  is  applied  by 
way  of  payment  for  plate  supplied  by  tne  prin- 
cipal to  such  of  the  contributors  as  are  deter- 
mined by  ballot,  *' solicits,  takes,  or  receives" 
orders  within  the  meaning  of  s.  17  of  the 
Revenue  Act,  1867.  Where  such  an  agent 
solicits  orders  only  at  the  place  where  he  resides 
he  is  not  a  bond  fide  traveller  within  the  mean- 
ing of  the  section,  and  is  therefore,  if  unlicensed, 
liable  to  the  penalty  imposed  by  s.  8  of  the  act, 
even  though  the  principal  is  a  duly  licensed 
person.  Killick  v.  Graham,  65  L.  J.,  M.  C.  180  ; 
[1896]  2  Q.  B.  196  ;  75  L.  T.  29 ;  44  W.  R.  669  ; 
18  Cox.  C.  C.  376  ;  60  J.  P.  534. 

The  appellant,  who  held  a  pedlar's  licence, 
was  employed  by  a  London  firm  of  watchmakers, 
as  their  saleswoman  in  the  Gateshead  district, 
for  the  sale  of  their  silver  watches  on  the  hire- 
purchase  system.  The  employers  held  a  licence 
for  dealing  in  plate,  but  the  appellant  had  no 


such  licence,  and  she  having  sold  to  a  person  a 
watch  and  chain  under  a  hiring  agreement,  was 
charged  with  having  dealt  in  plat€  without 
having  a  licence  so  to  do.  The  justices  found  as 
a  fact  that  she  was  not  a  bond  fide  traveller 
within  the  meaning  of  s.  17  of  the  Revenue  Act, 
1867,  and  convicted  her  : — Held,  that  the  appeal 
from  this  conviction  should  be  dismissed,  Gran- 
tham, J.,  holding  that  the  justices  had  arrived  at 
a  right  conclusion,  and  Wright,  J.,  that  the  case 
stated  raised  no  question  of  law.  Hepple  v. 
Brumby,  60  J.  P.  792. 

Within  what  Time  Action  Brought.]  —  An 

action  by  one  of  the  oflScers  of  the  company  of 
goldsmiths  mentioned  in  the  7  &  8  Vict,  c  22,  for 
penalties  under  s.  3  of  that  act,  is  not  an  action 
by  a  common  informer  within  31  Eliz.  c.  5,  nor 
is  it  an  action  by  a  **  party  grieved  "  within  3  is, 
4  Will.  4,  c.  42,  8.  3,  and  consequently  can  be 
brought  more  than  two  years  after  the  cause  of 
action  accrued.  Bobinson  v.  Curry^  60  L.  J., 
Q.  B.  561  ;  7  Q.  B.  D.  465  ;  45  L.  T.  368 ;  30 
W.  R.  39— C.  A. 

12.  Refreshment  House. 

Public  Dancing-room.] — A  public  dancing- 
room,  in  which  any  visitor  can  consume  beer 
fetched  for  him  from  a  public-bouse,  is  not  a 
place  kept  open  for  public  refreshment,  resort 
and  entertainment,  under  23  &  24  Vict.  c.  27, 
s.  6.  Taylor  v.  Oram,  1  H.  &  C.  370  ;  31  JL,.  J., 
M.  C.  2.52 ;  8  Jur.  (N.S.)  748  ;  7  L.  T.  68  ;  10 
W.  R.  800. 

Ko  Intoxicants  sold.] — M.  kept  a  refreshment 
hotel  without  any  licence  under  23  6c  24  Vict, 
c.  27,  s.  9,  but  no  intoxicatin.?  liquors  were  sold. 
At  11  p.m.  two  revenue  oificers,  disguised  as 
travellers,  were  admitted  and  were  served  witb 
chops,  coffee,  and  a  liquor  called  non-intoxi- 
cating pale  ale,  for  which  they  paid  5«.  Th& 
house  was  a  temperance  hotel  of  a  large  size. 
The  justices  found  that  the  house  was  an  inn, 
but  was  not  a  refreshment-house  within  the 
meaning  of  the  act: — Held,  that  they  were 
wrongs  and  that  they  ought  to  have  held  it  to  be 
a  refreshment-house.  Xtileway  v.  MacdimgaL 
45  J.  P.  207. 

The  resident  occupier  of  a  house  called  the 
Caf  6,  in  Lower  Temple  Street,  Birmingham,  in 
which  were  found,  between  eleven  and  twelve 
o'clock  at  night,  seventeen  women  and  twenty 
gentlemen,  who  paid  for  and  were  supplied  with 
cigars,  coffee,  and  ginger-beer,  which  they  con- 
sumed there,  was  convicted  of  keeping  open  such 
house  without  taking  out  a  licence,  under  ^3  &  24 
Vict.  c.  27,  s.  6,  to  keep  a  refreshment-house : — 
Held,  that  such  house  was  "  kept  open  for  public 
refreshment,  resort  and  entertainment,"  and  re- 
quired such  a  licence  under  23  &  24  Vict.  c.  27, 
s.  6,  and  that  the  conviction  was  right.  Mnir  y. 
Keay,  44  L.  J.,  M.  C.  143 ;  L.  R.  10  Q.  B.  594  ; 
23  W.  R.  700. 

By  23  &  24  Vict.  c.  27,  s.  6,  all  houses,  rooms, 
shops,  or  buildings  kept  open  for  public  refresh- 
ment, resort  and  entertainment  during  certain 
hours  of  the  night  are  to  be  deemed  refreshment- 
houses  and  require  a  licence.  By  s.  9  a  penalty  is 
imposed  upon  keeping  unlicensed  refreshment- 
houses.  I>uring  the  prohibited  hours  the  occu- 
pier kept  open,  without  a  licence,  a  shop  for  the 
sale  of  ginger-beer  and  lemonade;  it  consisted 
of  one  room  only,  open  in  front  without  seats^ 
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He  was  convicted  of  keeping  an  unlicensed  re- 
f  resbment-hoose  : — Held,  that  the  shop  in  ques- 
tion was  kept  ot>en  for  public  refreshment,  resort 
and  entertainment  within  the  meaning  of  the 
foregoing  enactment,  and  that  the  conviction 
^wss  right.  Howes  v.  Inland  Rprenve  Commts- 
Hvnprs,  46  L.  J.,  M.  C.  15  ;  1  Ex.  D.  385  ;  35 
L.  T.  584  ;  24  W.  B.  897— C.  A. 

13.  Spibits. 

Annual  Value.] — L.*8  shop  formed  part  of  a 
tenement  of  four  flats.  It  was  on  the  ground 
floor.  His  dwelling  house  was  on  the  second 
flat,  the  intervening  flat  between  the  house  and 
the  shop  was  occupied  by  other  tenants.  There 
^ras  no  internal  communication  between  the 
house  and  the  shop,  access  to  the  house  was  by  a 
staircase,  common  to  tenants  of  other  flats  under 
the  same  roof : — Held,  that  the  licence  duty  was 
chargeable  on  the  annual  value  of  the  shop  only. 
Jjuwretie^  ▼.  Lirrd  Advocate^  63  J.  P.  167. 

Satail  Dealer — Spirit  Xerchant'B  Traveller.] 
— A  traveller  for  a  fully-licensed  firm  of  wine 
and  spirit  merchants  at  B.  occupied  an  office 
and  premises  at  C,  where  he  resided,  and  where 
amongst  other  places  he  solicited  and  obtained 
orders  which  he  forwarded  to  his  employers  at 
B.,  who  delivered  the  goods  so  ordered  direct  to 
the  purchaser.  The  firm  neither  rented  nor 
occupied  any  premises  at  all  at  C,  nor  did  they 
store  goods  upon  their  traveller's  premises.  Upon 
information  being  exhibited  by  an  inland  re- 
venue officer  against  the  traveller  under  s.  26  of 
6  Geo.  4,  c.  81,  and  s,  17  of  30  &  81  Vict.  c.  90, 
charging  him  with  taking  an  order  for  spirits  at 
his  office  at  C.  without  having  in  force  a  proper 
licence  authorising  him  so  to  do,  it  was  held, 
that  he  was  a  bond,  fide  traveller  taking  orders 
for  his  employers  who  were  duly  licensed  to  sell 
spirits,  Jec.,  and  therefore  not  liable  to  take  out 
a  licence.  Stuchbery  v.  Sp&ncer^  55  L.  J.,  M.  C. 
141;  51  J.  P.  181. 

Quantity  to  be  Coninmed  on  PromiiOB.] — The 
6  Geo.  4,  c.  81,  imposed  a  higher  duty  on  licences 
to  retail  spirits  obtained  by  spirit  grocers  in  Ire- 
land, and  a  lower  duty  on  other  persons,  the 
spirit  grocers  being  defined  as  those  who  do  not 
sell  spirits  in  a  greater  quantity  at  one  time  than 
two  quarts,  to  be  consumed  on  the  premises. 
The  6  &  7  Will.  4,  c.  38  (Jr.),  s.  38,  enacted  that 
no  spirit  grocer  should  obtain  a  licence  to  sell 
on  tne  premises  other  than  a  licence  to  retail 
spirits  in  quantities  not  less  at  one  time  than  one 
pint,  and  to  be  consumed  elsewhere  than  on  the 
premises,  and  no  other  licence  should  be  granted 
to  grocers : — Held,  that  the  latter  statute  did 
not  impliedly  repeal  the  higher  duty  applicable 
to  spirit  grocers,  bat  that  the  two  statutes  were 
compatible,  the  one  fixing  the  maximum,  and 
the  other  the  minimum,  of  the  quantity  to  be 
sold  at  one  time ;  and  the  two  descriptions  of 
restrictions  did  not  necessarily  imply  two  dif- 
ferent descriptions  of  persons.  Dickson  v.  Ileg.^ 
11  H.  L.  Cas.  176  ;  12  L.  T.  405. 

Spirits— Wliat  are.]— A  person  who  distils 
spirits,  for  the  purpose  of  making,  by  the  addi- 
tion of  nitric  acid,  sweet  spirits  of  nitre  for  sale, 
was  a  distiller  of  spirits  within  6  Geo.  4,  c.  80, 
BS.  6,  7,  requiring  an  excise  licence,  and  liable 
to  the  penalties  imposed  on  persons  having  any 
private  or  concealed  still  for  making  or  distilling 
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low  wines  or  spirits.  Att.-Qen,  v.  Bailey^  16  M. 
&  W.  74  ;  16  L.  J.,  Ex.  63. 

Sweet  spirits  of  nitre  are  not  spirits  within 
6  Geo.  4,  c.  80,  ss.  107,  133  ;  7  &  8  Geo.  4,  c.  53, 
s.  32  ;  and  2  Will.  4,  c.  16,  s.  10.  Att.-Gen,  v. 
B.iiley,  1  Ex.  281 ;  17   L.  J.,  Ex.  9. 

The  term  "  spirit**,"  in  those  acts,  signifies  an 
inflammable  liquid,  produced  by  distillation, 
either  pure  or  mixed  only  with  ingredients  which 
do  not  convert  it  into  some  article  of  commerce, 
not  known  in  common  parlance  under  the 
general  appellation  of  "  spirits."    Jb. 

Sweet  spirits  of  nitre  are  not  "spirits"  for 
the  removal  of  which  a  permit  is  required  by 
6  Geo.  4,  c.  80,  s.  115,  and  2  &  3  Will.  4.  c.  16, 
ss.  10,  11.    Nor  are  they  within  ss.  6  and  7  of 

6  Geo.  4,  c.  80,  by  which  penalties  are  imposed 
for  distilling  spirits  without  a  licence,  or  within 

7  &  8  Geo.  4,  c.  63,  s.  32,  which  enacts  forfeiture 
of  excisable  goods  deposited  in  any  place  with 
intent  to  defraud  the  revenue.  Bailey  v.  Harris^ 
12  Q.  B.  905  ;  18  L.  J.,  Q.  B.  115  ;  13  Jur.  341. 

14.  Wines. 

Foreign  Wine— <' Best  Pale  Sherry,  British."! 
— B.,  the  respondent,  was  the  holder  of  a  licence- 
to  retail  sweets  and  made  wines,  but  he  was  not 
licensed  for  the  sale  of  foreign  wine.  The  appel- 
lant, an  officer  of  inland  revenue,  visited  B.'s 
shop,  and  asked  for  a  bottle  of  the  best  sherry, 
and  was  supplied  with  a  bottle  which  was . 
labelled  "  Best  Pale  Sherry,  British,"  for  which 
he  paid  2^.  The  cork  of  the  bottle  was  sealed 
and  bore  upon  the  seal  the  word  "  Sherry."  B. 
was  summoned,  under  s.  19  of  23  Vict.  c.  27,  for 
"  selling  foreign  wine  by  retail  without  a  proper 
licence."  The  justices  dismissed  the  information : 
— Held,  that  B.  had  committed  the  offence,  under 
s.  19  of  the  act,  of  selling  "foreign  wine  by  retail 
without  a  proper  licence,"  because  the  "  Best 
Pale  Sherry  "  is  a  foreign  wine,  and  that  character 
is  not  taken  away  from  it  by  putting  the  word 
"  British  "  underneath  it.  Richards  v.  Banks^. 
58  L.  T.  634  ;  52  J.  P.  23. 

Sweets  or  made  Wines.]— Since  4  &  5  Will.  4,. 
c.  77,  sweets  or  made  wines  are  no  longer  ex- 
ciseable  liquors,  within  9  Geo.  4,  c.  61,  for  which 
a  licence  to  sell  is  necessary.  Beff,  v.  Lanca- 
shire. 7  El.  &  Bl.  839  ;  3  Jur.  (N.8.)  i096  ;  5  W.  R. 
658.  S.  6.,  nom.  Lancashire  v.  Staffordshire 
jy.,26L.  J.,  M.  C.  171. 

Contract  to  Defeat  the  Law— Validity.]— The 

plaintiff,  N.,  and  the  defendant,  entered  into 
an  agreement,  whereby  the  plaintiff  agreed  to 
let  N.  carry  on  the  business  of  the  tap  attached 
to  an  hotel,  in  the  same  room  as  was  then  used 
for  a  tap,  at  a  weekly  payment ;  and  N.  agreed 
to  carry  on  the  business,  and  to  pay  the  weekly 
sum;  and  the  defendant  became  surety  for  N« 
To  an  action  upon  this  agreement  the  defendant 
pleaded,  '*  that  the  agreement  was  entered  into 
with  the  express  object  of  enabling  N.  to  have 
possession  of  the  room,  in  order  to  sell  therein^ 
for  his  own  use  and  benefit,  exciseable  liquors 
without  a  licence : — ^Held,  that  the  plea  disclosed 
a  good  defence  to  the  action.  Ritchie  v.  Smithy 
6  C.  B.  462  ;  18  L.  J.,  C.  P.  9  ;  13  Jur.  63. 
See  also  Goktbact. 

Liability  to  Duty  —  Legatee  or  Sxeentor.l 
— A  legatee  under  a  bequest  of  wines,  which 
arrived  in  the  port  of  London  in  a  ship  before 
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the  death  of  the  testator,  the  report  of  the 
arrival  of  the  ship  being  made  before,  but  the 
entry  of  the  wines  not  being  made  until  after 
the  death  of  the  testator,  is  not  subject  to  the 
payment  of  the  duties,  the  executor  being  bound 
to  pay  them  out  of  the  assets.  Sewart  v.  Benton^ 
2  Chit.  456  ;  4  Dougl.  219. 


Foreign    Amboftador  —  Priyilege.]  — 


Where  a  foreign  ambassador,  on  the  termi  nation 
of  his  embassy  and  departure  from  this  country, 
employed  an  agent  to  dispose  of  certain  wines 
by  auction,  which  he  had  imported  duty  free, 
and  such  agent  employed  a  broker  and  an  auc- 
tioneer, who  effected  the  sale : — Held,  that  the 
latter  was  personally  liable  to  pay  the  duties  in 
respect  of  such  wines,  although  he  had,  from 
time  to  time,  as  he  received  the  proceeds  of  the 
sale,  paid  over  the  net  amount  to  his  immediate 
employer,  the  agent.  Att.-Oen.  v.  Thornton,  13 
Price,  805  ;  1  M'Clel.  600. 

The  ambassador's  privilege  ceased  to  protect 
the  wines  from  duty  when  so  sold  to  a  purchaser. 
Ih, 

Eyidenee  of  Market  Value  of  Wine  at  Time 
of  Importation.] — The  plaintifEs,  who  are  wine- 
merchants,  imported  sparkling  wines  in  bottles, 
and  produced  to  the  commissioners  of  customs 
evidence  of  the  purchase  price,  and  contended 
that  such  wines  were  under  the  value  of  15j».  per 
gallon,  and  consequently  were  only  liable  to  the 
duty  of  1*.  per  gallon,  under  s.  3  of  the  Customs 
(Wine  Duty)  Act,  1888  (51  &  52  Vict.  c.  14). 
The  commissioners,  however,  required  evidence 
satisfying  them  of  the  selling  price  of  the  wine, 
relying  upon  s.  3  of  the  act,  which  enacts  that, 
"  Where  it  is  proved  to  the  satisfaction  of  the 
commissioners  of  customs  that  the  market  value 
of  any  such  wine,  imported  in  bottle,  does  not 
exceed  15«.  the  gallon,  the  duty  imposed  by  this 
act  shall  be  reduced  to  1*.  the  gallon."  By  s.  5 
"  the  proof  required  under  this  act  shall  be 
based  upon,  and  supported  by,  such  evidence, 
from  certificates  or  customs  documents,  or  trade 
documents  or  accounts,  and  such  declamtions, 
statutory  or  otherwise,  as  the  said  commis- 
sioners may  in  any  case  require  or  prescribe." 
By  s,  8  the  "market  value"  (as  between  the 
commissioners  and  the  wine  merchants)  is 
defined  as  "  the  price  which  it  would  realise  if 
sold  in  bond  at  the  port  of  importation  in 
reputed  quart  bottles  of  six  to  the  gallon."  No 
further  evidence  being  offered  by  the  plaintiffs, 
the  commissioners  refused  to  aUow  the  wine  to 
pass  the  custom  house,  unless  the  higher  duty  was 
paid.  The  plaintiff  paid  the  same  under 
protest,  and  brought  this  action  to  recover  the 
amount  they  considered  they  had  overpaid  : — 
Held,  that  the  onus  of  proof  being  on  the  wine- 
merchant,  evidence  of  the  cost  price  plus  the 
price  of  freight  is  not  such  evidence  as  to  rea- 
sonably satisfy  the  commissioners  of  the  market 
value  of  the  wine.  Leakey  v.  Dvnglinsor,  65 
L.  T.  152. 

II.  PERMITS. 

Pnblio-honie— To  leesee.] — A.  purchased  the 
lease  of  a  public-house  from  B.  ana  entered  into 
occupation  of  it,  the  licence  being  continued  in 
the  name  of  B.  The  plaintiff  furnished  spirits 
to  A.,  and  sent  them  to  the  public-house,  with  a 
permit  made  out  in  the  name  of  B.  There  was 
no  evidence  to  show  that  the  permit  was  con- 


tradictory to  the  request  note,  or  that  it  did  not 
comply  with  the  regulations  of  the  excise : — 
Held,  that  the  fact  of  its  being  made  out  in  the 
name  of  B.  did  not  invalidate  the  permit. 
Mckolgon  V.  Hood,  9  M.  &  W.  365  ;  12  L.  J., 
Ex.  114. 

Time  of  —  Constrnetion.]—  A  permit  for  the 
removing  of  wine  from  one  place  to  another, 
under  26  Geo.  3,  c.  59,  dated  nine  o'clock  in  the 
morning  of  one  day,  and  giving  the  party  one 
hour  for  removing  it  out  of  the  stock  of  A.,  and 
two  days  more  for  delivering  it  into  the  stock  of 
B.,  expired  at  ten  in  the  morning  of  the  second 
day  after  it  was  granted.  Cooke  v.  Skoll,  5 
Term  Rep.  255. 

Veceuity  for — Xannlaotare  in  Jersey.] — 
Spirits  manufactured  in  Jersey,  partly  from 
materials  not  the  produce  of  the  United  King- 
dom, were  imported,  and  the  proper  duty  paid 
for  them,  under  3  &  4  Will.  4,  c.  52,  s.  40  :— 
Held,  that  they  were  subject  to  the  regulations 
of  excise,  in  the  same  manner  as  spirits  manu- 
factured in  England  and  that  the  importer  must 
dehver  a  request  note,  under  2  WilL  4,  c  16, 
s«s.  5  and  6,  for  obtaining  a  permit.  Beg.  v. 
ExoUe  Commisitiotiers,  6  Q.  B.  976  ;  14  L.  J^ 
Q.  B.  179  ;  9  Jur.  618. 


III.  PENALTIES. 

Xetropolitan  Xagiitrate — JnriBdiction.] — By 

15  &  16  Vict.  c.  61,  s.  1,  an  information  "for  the 
recovery  of  any  penalty  imposed  by  any  act  or 
acts  relating  to  the  revenue  of  excise,  and  in- 
curred for  or  by  reason  of  any  offence  committed 
against  any  such  act  or  acts,"  may  be  heard  and 
determined,  if  the  offence  has  been  committed 
within  the  limits  of  the  chief  oflice  of  inland 
revenue  in  London,  before  a  metropolitan  police 
magistrate  :— Held,  that  the  provisions  of  the 
section  applied  to  informations  for  penalties  im- 
posed by  statute  in  respect  of  excise  offences 
created  after  the  passing  of  the  act,  and  there- 
fore, that  a  metropolitan  police  magistrate  had 
juriiidiction  to  hear  and  determine  an  information 
for  the  recovery  of  the  penalty  imposed  by  s.  4 
of  the  Customs  and  Inland  Revenue  Act,  1887, 
in  respect  of  the  new  excise  offence  created  by 
that  section.  Beg.  v.  Ingham,  67  L.  J.,  M,  C. 
87  ;  21  Q.  B.  D.  47  ;  59  L.  T.  62  ;  36  W.  R.  811  ; 

16  Cox,  C.  C.  505  ;  52  J.  P.  550. 

Proseontion — ^Right  of  Superriior  to  eondnet.] ' 

— In  prosecutions  for  taking  game  without  a 
licence  the  inland  revenue  supervisor  for  the 
district  has  a  right  to  conduct  the  case  although 
the  prosecution  is  not  in  his  name,  and  a  general 
authority  given  to  him  by  the  commissioners  is 
sufficient  compliance  with  58  &  54  Vict,  c,  21, 
s.  27.    Reg,  v.  Turner,  58  J.  P.  320. 

Bvidenoe  of  Antliority.]— In  a  prose* 

cution  for  pursuing  game  without  a  licence, 
the  information  alleg^  that  it  was  by  order  of 
the  commissioners  of  inland  revenue.  Objection 
was  taken  that  no  evidence  thereof  was  given : — 
Held,  that  the  justices  were  wrong  in  allowing 
such  an  objection,  and  in  ignoring  7  &  8  Geo.  4, 
c.  63,  s.  71.  Hargreaves  v.  HUliam^  68  J.  P. 
655. 

In  an  inland  revenue  information  for  the  re- 
covery of  a  penalty,  an  averment  that  the  com 
missioners  of  inland  revenue  have  ordered  such 


298 


REVENUE — Customs  and  Excise. 


294 


prosecution,  is  sufficient  proof  of  such  order. 
Section  71  of  the  Excise  Act,  1827,  has  not  been 
repealed  by  section  21,  sub-section  1,  and 
section  24,  sub-section  2.  of  the  Inland  Re- 
Tenue  Regulation  Act,  1890.  Duer  v.  Tnlley, 
-63  L.  J.,  M.  C.  272  ;  [1894]  2  Q.  B.  794  ;  10  R. 
519  ;  43  W.  R.  61  ;  58  J.  P.  666. 

E videnee — Acts  of .  Wife — HuBband's  Au- 
thority.]— Evidence  of  the  acts  of  a  wife  who  in 
her  husband's  absence  commits  an  offence  against 
the  excise  is  admissible  against  her  husband,  if 
€he  acts  under  his  authority.  Att.-Ofn.  y. 
Riddle,  2  C.  &  J.  493  ;  2  Tyr.  523  ;  1  L.  J.,  Ex. 
182. 

Appeal  against  Conviction — ^Kotice  of  Appeal.  ] 
— Notice  of  appeal  from  the  judgment  of  justic&s 
under  the  Excise  Act  (7  &  8  Geo.  4,  c.  53),  should 
now  be  given,  in  accordance  with  the  provisions 
of  section  31  of  the  Summary  Jurisdiction  Act, 
1879,  within  seven  days  after  the  day  on  which 
the  said  judgment  was  given.  Reg,  v.  Glamorgan- 
shire JJ.,  58  L.  J.,  M.  C.  93  ;  22  Q.  B.  D.  628  ; 
■60  L.  T.  536  ;  37  W.  R.  493  ;  16  Cox,  C.  C.  593  : 
53  J.  P.  294. 

Costs  of  Crown.] — Where  on  an  information 
the  crown  is  entitlerl  to  full  costs,  such  costs  are 
the  same  as  in  an  ordinary  suit  between  subject 
and  subject,  though  the  crown  solicitor  is  em- 
ployed at  an  annual  salary.  Att.-Oen.  v.  Shilli- 
beer.  4  Ex.  606  ;  19  L.  J.,  Ex.  115. 

When  one  count  of  an  information  charges 
■several  penalties,  the  crown  on  establishing  a 
Tight  to  one  penalty,  is  only  entitled  to  the  costs 
of  proving  that  penalty.    Ih, 

Tobacco — Effect  of  Liability  on  Contract.]-— 
The  6  Geo.  4,  c.  81,  ss.  2  and  26  (which  subject 
to  penalties  any  manufacturer  of,  or  dealer  in, 
or  seller  of  tobacco,  who  shall  not  have  his  name 
painted  on  his  entered  premises  in  manner  there- 
in mentioned,  or  who  shall  manufacture,  deal 
in,  retail  or  sell  tobacco,  without  taking  out  the 
licence  required  for  that  purpose),  do  not  avoid  a 
•contract  of  sale  of  tobacco  made  by  a  manu- 
facturer or  dealer  who  has  not  complied  with 
the  requisites  of  these  sections ;  their  effect  is 
merely  to  impose  a  penalty  on  the  offending 
|>artv,  for  the  benefit  of  the  revenue.  Smith  v. 
Mawkood,  16  M.  &  W.  452 ;  15  L.  J.,  Ex.  149. 

See  also  CONTKAOT. 

Adnlterated — Innocent   Purchaser.]— A 

dealer  in  and  retailer  of  tobacco  is  liable  to  the 
penalty  of  200^.,  imposed  by  5  &  6  Vict.  c.  93, 
«.  3,  for  having  in  his  possession  adulterated  to- 
Ixu^o,  although  he  had  purchased  it  as  genuine, 
and  had  no  knowledge  or  cause  to  suspect  that 
it  was  so.  Reg,  v.  Woodroto^  15  M.  &  W.  404  ; 
16  L.  J.,  M.  C.  122. 

Halt.]— By  7  &  8  Geo.  4,  c.  52,  s.  33,  a  maltster 
IS  liable  to  a  penalty  for  treading  or  forcing 
together  in  the  couch-frame  any  grain  making 
into  malt.  By  the  1  Vict.  c.  49,  s.  5,  any  excise 
officer,  upon  suspicion  of  the  grain  having  been 
trodden  or  forced  together,  may  throw  the  grain 
out  of  the  couch-frame,  and  return  it  and  &y  it 
level  in  the  couch-frame  ;  and  if  any  increase  in 
the  gauge  of  the  grain  shall  be  found,  exceeding 
A  certain  proportion,  then  the  increase  so  found 
«hall  be  taken  as  conclusive  evidence  that  the 
^rain  has  been  trodden  or  forced  together,  and 


the  maltster  shall  thereupon  be  convicted  in  a 
penalty.  Upon  an  information  before  justices 
against  the  defendant  for  the  penalty,  it  ap- 
peared that  the  excise  officer  had,  in  pursuance 
of  an  order  of  the  commissioners  of  excise,  re- 
turned the  grain  by  piling  it  in  a  cone  in  the 
centre  of  the  couch,  and  then  distributing  it 
equally  to  all  parts  of  the  couch.  The  increase 
in  the  grain,  when  thus  returned,  having  ex- 
ceeded that  allo.wed  by  the  act,  the  defendant 
was  convicted  : — Held,  that  the  increase  in  the 
grain  found  by  such  a  mode  of  returning  it  was 
conclusive  evidence  of  the  offence,  within  7  &  8 
Geo.  4,  c.  52,  s.  33,  as  it  did  not  appear  that  the 
mode  of  proceeding  was  unfair  or  improper,  and, 
consequently,  the  conviction  was  right ;  and  that 
the  officer  has  some,  if  not  an  absolute,  discre- 
tion to  exercise  in  the  matter,  provided  he  does 
not  use  it  improperly.  Reg,  v.  Speller,  1  Ex. 
401  ;  17  L.  J.,  M.  C.  9. 


Liability  to  Seisnre.J — ^A  writ  of  extent 


having  issued  against  A.,  a  maltster,  for  a  debt 
due  to  th.i  crown  from  him  for  duties  on  malt,  a 
cargo  of  malt  was  seized  under  it,  inVhe  hands 
of  the  defendant.  The  defendant  being  allowed 
to  plea  1  to  the  extent,  in  order  to  state  his  in- 
terest in  the  goods,  alleged,  by  his  plea,  that  the 
malt,  after  being  manufactured,  had  had  the 
duty  charge!  upon  it,  aad  that  such  duty  was 
paid  ;  that  it  was  then  depasited  by  A.,  the 
maltster,  with  the  defendant,  upon  a  contract 
with  him,  that  he  was  to  accept  bills  of  exchange 
drawn  by  A.,  and  that  the  malt  was  to  be  held 
by  him  as  a  pledge  for  the  payment  of  them, 
and  in  case  the  bilU  were  not  paid,  he  was  to  be 
at  liberty  to  sell  the  malt ;  that  the  bills  first 
accepted  were  renewed,  but  before  the  renewed 
bill  became  due  the  malt  was  seized  : — Held, 
that  the  malt  was  seizable  in  the  hands  of  the 
defendant,  under  28  Geo.  3,  c.  37,  s.  21,  as  goods 
in  the  custody  or  possession  of  a  person  in  trust 
for  the  maltster,  chargeable  with  duties  of  excise 
in  arrear  and  owing  from  such  maltster,  such 
goods  having  been,  whilst  in  the  hands  of  A., 
liable,  not  only  for  the  specific  duties  chargeable 
upon  them  (which  had  been  paid),  but  for  other 
duties,  for  which  A.  was  i-esponsible  at  that  time, 
and  remaining  so  at  the  time  of  the  seizure.  Att.' 
Gen,  V.  Trmman,  11  M.  &  W.  694  ;  13  L.  J.,  Ex.  70. 

Tradesmen's  Betnms.] — A  tradesman  kept,  at 
his  private  residence,  articles  liable  to  duties 
under  43  Geo.  3,  c.  161.  He  carried  on  his  busi- 
ness in  two  shops  in  different  districts,  one  in 
the  parish  of  St.  B.,  the  other  in  the  parish  of 
M.  in  London,  but  made  no  return  of  the  articles 
at  either  shop : — Held,  that  he  was  bound  to 
make  a  return  at  his  shop  in  St.  B.,  although  he 
never  slept  there.  Att,-  G*^n.  v.  McLean,  1  H.  & 
C.  750;  32  L.  J.,  Ex.  101  ;  9  Jur.  (N.S.)  338; 
8  L.  T.  113;  11  W.  R.292. 

But  one  penalty  only  is  incurred  by  the  omis- 
sion in  any  one  year  to  return  several  lists,  and 
to  make  the  return  in  several  places.    Ih. 

A  tradesman's  place  of  business  is  a  place 
where  he  resides,  or  is  within  43  Geo.  3,  c.  161, 
8.27.    Ih, 

Frandnlent  Import  Sntries.] — By  22  &  23 
Vict.  c.  37,  s.  6,  any  person  who  shall  cause  to  be 
imported  goods  of  one  denomination  concealed 
in  packages  of  goods  of  any  other  denomination 
sh^  be  liable  to  a  penalty.  By  s.  8,  the  word 
"  importer  "  in  any  act  relating  to  the  customs  is 
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to  apply  to  and  include  any  owner  or  other  person 
for  the  time  being  possessed  of  or  beneficially 
interested  in  any  goods  imported : — Held,  that 
the  interpretation  of  the  word  "importer"  in 
8.  8,  is  not  to  be  applied  to  the  phrase,  **  cause  to 
be  imported,"  in  s.  6 ;  but  that  these  latter  words 
are  only  applicable  to  a  person  who  has  ordered 
the  goods,  or  otherwise,  in  fact,  caused  thorn  to 
be  imported.  Bvdenherg  v.  Bvberts^  35  L.  J., 
M.  C.  236  ;  L.  B.  1  C.  P.  675  ;  15  L.  T.  387 ;  14 
W.  R.  992. 

Held,  also,  that  to  constitute  the  above  offence, 
it  was  not  necessary  that  the  goods  of  either 
denomination  should  be  subject  to  duty  on  im- 
portation,   lb. 

Forfeiture.] — The  Customs  Duties  Act, 


1871  (New  South  Wales),  e.  8,  only  supersedes 
the  mode  of  ascertaining  the  value  of  goods  in 
which  ad  valorem  duties  are  payable  under  the 
Customs  Regulations  Act,  1846,  by  a  new  system 
of  verification ;  and  does  not  otherwise  repeal 
the  last-mentioned  act.  An  erroneous  declara- 
tion under  s.  8  is  a  ground  of  forfeiture,  for  such 
declaration  contains  the  entry  referred  to  by 
ss.  13  and  1^  of  the  former  act.  Prince  v.  Bun- 
can,  43  L.  J.,  P.  C.  14  ;  L.  R.  5  P.  C.  1 ;  30  L.  T. 
276  ;  22  W.  R.  270. 

Where  certain  goods  contained  in  a  package 
have  been  omitted  from  such  declaration  of 
value,  the  whole  package  is  subject  to  forfeiture  ; 
such  omission  amounting  to  a  misdescription 
under  s.  13.    lb. 

A  libel  or  an  information  in  which  both  the 
above  statutes  are  mentioned,  and  facts  and 
charges  are  alleged  in  a  manner  to  support  a 
case  under  either  statute,  is  suflBcient  although  it 
does  not  distinctly  allege  the  law  under  which 
the  goods  are  to  be  forfeited.    lb. 

IV.  SMUGGLING. 
1.  Acts  of. 

Tranffer  from  Foreign  Vessel.] — On  an  in- 
formation for  penalties  on  6  Geo.  4,  c.  108,  s.  45, 
it  was  proved,  that  about  two  miles  from  shore, 
but  within  the  limits  of  the  port  of  Dover,  as  set 
out  by  commissioners  under  13  k  14  Car.  2,  c.  11, 
8.  14,  goods  wei'C  transferred  from  a  foreign 
vessel  without  payment  of  duties,  to  boats, 
which  conveyed  them  within  the  low-water 
mark  : — Held,  that  whether  or  not  the  transfer 
from  the  vessel  to  the  boats  was  or  was  not 
w^ithin  the  United  Kingdom,  there  was  an 
illegal  unshipment  within  the  statute.  Att.- 
Gen.  V.  Tumteit,  2  C.  M.  &  R.  170 ;  5  Tyr.  614 ; 
1  Gale,  147;  4  L.  J.,  Ex.  171. 

Fraudulent  landing  under  Bill  of  Sight.] — 

"Where  customable  goods  were  landed  by  bill  of 
sight  under  3  &  4  Will.  4,  c.  52,  s.  24,  and  were 
afterwards  removed  without  payment  of  duties, 
and  without  a  perfect  entry  naving  been  made 
of  them  pursuant  to  that  statute,  they  were  in 
the  situation,  for  all  purposes,  of  goods  illegally 
unshipped ;  and  all  persons  who  assisted  in  re- 
moving or  harbouring  them,  knowing  due  entry 
not  to  have  been  made,  were  liable  to  the  penal- 
ties imposed  by  3  &  4  Will.  4,  c.  53,  8.  44.  Att.- 
Gen.  V.  Hurel,  11  M.  &  W.  586  ;  12  L.  J.,  Ex. 
413. 

W' here  goods  are  landed  fraudulently  under  a 
bill  of  sight,  it  is  i.o  protection  against  penalties. 
Att. -Gen.  v.  Ilawlus,  1  C.  &  J.  121 ;  1  Tyr.  3  ; 
9  L.  J.  (0.8.)  Ex.  17. 


Evidence  of  being  eoncemed  in.] — The  master 
of  a  homeward-bound  vessel  coming  up  the- 
Thames,  proved  to  have  hired  and  sent  off  a 
boat  and  men,  accomi)anied  by  one  of  his  own> 
crew,  to  bring  away  certain  boxes  of  foreign  ancf 
British  glass,  lying  on  the  sands  on  the  Essex 
coast,  to  be  landed  at  W^oolwich,  which  the>- 
found  and  brought  as  far  as  Gravesend,  where- 
the  whole  was  seized  by  the  custom-house 
officers : — Held,  suflBcient  evidence  of  being  con- 
cerned  in  unshipping  foreign  glass  without  pay- 
ment of  duty,  and  in  unshipping  British  glass 
shipped  for  exportation,  subjecting  the  master  of 
the  vessel  to  the  penalties  for  both  those  ofiFenceSr 
although  the  whole  was  one  transaction.  Att.- 
Gen.  V.  Towns,  6  Price,  198. 

An  owner  of  a  vessel,  who  knowingly  let  it  for 
the  purpose  of  fetching  goods  to  be  landed  with- 
out payment  of  duty,  was,  if  the  goods  were  so* 
landed,  liable  to  penalties  under  8  &  9  Vict.  c.  87, 
s.  46,  as  a  person  concerned  in  the  illegal  un- 
shipping of  goods.  Att.' Gen,  y.  BobsoMj  5  £x^ 
790  ;  20  L.  J.,  Ex.  188. 

Deliyery  out  of  Warehovse.] — ^The  king>- 
warehouse  was  a  warehouse  within  3  &  4  WilL  4, 
c.  63,  s.  44,  prohibiting  the  illegal  removal  of 
goods  from  any  warehouse  or  place  of  security  ii^ 
which  they  shall  have  been  deposited.  Loire  ▼.. 
Att.-Gen.,  2  C.  M.  &  R.  544  ;  1  Gale,  249  ;  6  Tyr. 
1133;  4  L.  J.,  Ex.  33fi.  S.  P.,  Att-Gen,  v.. 
Voudieret  infra. 

An  importer  of  goods  from  a  foreign  country 
is  liable,  on  the  importation,  to  the  duties  of 
customs  payable  thereon,  and  this  liability  is  not 
affected  by  8  &  4  Will.  4,  c.  57,  the  effect  of 
which  is  only  to  give  the  merchant,  in  the  case- 
of  goods  warehoused  under  it,  time  for  payment 
of  the  duties  until  the  goods  are  entered  for 
home  consumption.  Att.- Gen.  y.  Ansted,  12 
M.  &  W.  620 ;  13  L.  J.,  Ex.  101. 

If  a  merchant  has  obtained  goods  from  a. 
bonded  warehouse  without  making  any  entry 
for  home  consumption,  and  without  the  duties^ 
having  been  paid,  he  is  liable  to  an  informationi 
for  the  duties  ;  and  it  is  no  answer  to  it  that  a. 
custom-house  agent,  employed  by  him  to  make- 
the  entry  and  pay  the  duties,  miBappropriated. 
the  money,  and  fraudulently  obtainea  the  goods. 
lb. 

Manner  of  Package.]— By  22  k  23  Yict  c.  37^ 

s.  6,  any  person  who  shall  cause  to  be  imported 
goods  of  one  denomination  concealed  in  packages 
of  goods  of  any  other  denomination  shall  be 
liable  to  a  penalty.  By  s.  8,  the  word  "  importer "' 
in  any  act  relating  to  the  customs  is  to  apply  to 
and  include  any  owner  or  other  person  for  the 
time  being  possessed  of  or  beneficially  interested 
in  any  goods  importetl : — Held,  that  the  inter- 
pretation of  the  word  "  importer,"  in  s.  8,  is  not 
to  be  applied  to  the  phrase,  "cause  to  be- 
imported,  Mn  s.  6 ;  but  that  these  latter  words, 
are  only  applicable  to  a  person  who  has  ordered 
the  goods,  or  other^'ise,  in  fact,  caused  them  to- 
be  imported.  Budenberg  v.  Robert*,  35  L.  J., 
M.  C.  236  ;  L.  R.  1  C.  P.  675  ;  16  L.  T.  387  ;  14 
W.  R.  992. 

Nature  of  Ooodi.] — Held,  also,  that  to  con- 
stitute the  above  offence  it  was  not  necessary 
that  the  goods  of  either  denomination  should  be 
subject  to  duty  on  importation.    lb. 

The  6  Geo.  4,  c.  107,  s.  52,  provides  that  cer- 
tain spirits  and  tobacco  shall  oe  absolutely  pro- 
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bibited  to  be  imported,  unless,  if  spirits,  in  casks 
"Of  not  less  than  forty  gallons,  or  in  cases  of  not 
less  than  three  dozen  quart  bottles  ;  and,  if 
tobacco,  and  from  the  East  Indies,  in  hogsheads, 
.&C.  of  100  lbs.,  and  from  other  places  in  hogs- 
Sieads,  &c.  of  436  lbs.  each  ;  and  by  s.  128, 
.all  such  goods  whose  importation  is  thus 
restricted  on  account  of  the  packages  shall  be 
<leem(.>d  prohibrted  goods.  A  count  stating  that 
^he  defendant  imported  spirits  and  tobacco  in 
<»sks  and  cases  of  less  than  the  legal  size,  and 
harboured  and  concealed  the  same,  knowing 
no  duty  liad  been  paid  or  secured  thereon,  was 
hady  for  the  prohibition  of  such  import  was 
Absolute.  AtL'Gen.  v.  Bell,  1  C.  &  J.  237  ;  1 
Tyr.  52  ;  9  L.  J.  (o.8.)  Ex.  12. 

On  an  information  under  6  Geo.  4,  c.  108,  s. 
45,  for  penalties  for  harbouring  foreign  spirits 
And  tobacco,  liable  to  payment  of  duty  on  im- 
portation, and  which  had  been  imported,  the 
<iutie8  not  having  been  first  paid  or  secured  ;  the 
jury  found  that  the  goods  were  imported  in 
49maller  packages  and  casks  than  allowed  by  law, 
And  not  in  order  to  be  warehoused ;  and,  also. 
that  the  defendant  harboured  them,  knowing  the 
<lutie8  thei*eon  not  to  have  been  paid : — Held, 
that  they  were  goods  prohibited  to  be  imported, 
And  were  therefore  improperly  described  in  the 
information.  Att.-  Gen.  v.  Key^  2  Tyr,  65  ;  2  C. 
A  J.  2  ;  1  C.  &  J.  169 ;  XL.  J.,  Ex.  49. 

Liftbility  for  Acts  for  Serraat—Goneealment.] 

— ^Where  a  trader  harbours  and  conceals 
smuggled  goods,  he  is  liable  in  penalties  for 
the  illegal  act  of  his  servant  done  in  the  con- 
<luct  of  the  business  with  a  view  to  protect  the 
smuggled  goods,  though  he  is  absent  at  the  time, 
And  the  act  is  done  by  the  servant  upon  the 
exigency  of  the  occasion  when  the  goods  are 
discovered.  Att.- Gen,  v.  Siddon^  1  C.  ^  J.  220  ; 
1  Tyr.  41  ;  9  L.  J.  (o.a)  Ex.  7. 

2.  Forfeiture. 

Yetsel  Hired  by  Admiralty.]— A  vessel  hired 
by  the  lords  commissioners  oi  the  admiralty, 
And  employed  to  cruise  against  smugi^lei-s.  the 
master  and  crew  of  which  were  appointed  by  the 
owner,  but  which  was  placed  under  the  superior 
command  of  a  captain  appointed  by  the  board, 
is  forfeitable  for  an  act  of  smuggling  committee! 
«on  board  by  such  admiralty  captaiu  as  well  as 
hy  the  owner's  master  and  crew.  Blewitt  v.  Uill^ 
13  East,  13. 

From  what  Time.]— A  vessel  is  forfeited 
from  the  time  of  an  act  of  smuggling,  so  as  to 
Avoid  any  alienation  after  that  time,  though 
before  the  condemnation.  Lockyer  v.  Ojffiey^  1 
Term  Kep.  260  ;  1  R.  R.  194. 

If  a  foreign  vessel,  having  on  board  goods, 
spirits,  &a,  which  she  had  unshipped  at  more 
than  a  league  from  the  shore,  during  the  same 
voyage  appeared  within  one  league,  she  was 
liable  to  forfeiture  by  3  &  4  Will.  4,  c.  53,  s.  2. 
But  she  incurred  the  forfeiture  in  such  case  only 
by  coming  within  the  distance  during  the  same 
voyage,  and  not  by  doing  so  in  any  subsequent 
And  distinct  voyages.  AtL-Gen.  v.  Srkient,  2 
C.  M,  &  R.  286  ;  1  Gale,  223  ;  5  Tyr.  1029  ; 
4  L.  J.,  Ex.  324. 

Of  ffooda.]— By  3  &  4  Will.  4,  c.  52,  s.  20, 
S;oods  taken  or  delivered  out  of  any  warehouse, 
not  having  been  duly  entered,  shall  be  forfeited. 
The  king's  warehouse  at  the  custom  house  is  in- 


1  eluded  in  the  terms  of  this  prohibition.    Att.- 
I  Gen.  V.  Voudiere,  1  C.  M.  &  R.  570 ;  5  Tyr.  206  ; 
4  L.  J.,  Ex.  41.    See  Lowe  v.  Att.-Gen.^  supra. 

Seisnre  of  Goods.] — Contraband  goods  may  be 
seized  in  tlie  river  before  they  are  landed  or 
offered  for  sale.    Smyth  v.  Rpymldit^  2  Wils.  257. 

S.  Contracts  for  Smuggled  Goods. 

Illegality  of.] — Upon  a  contract  for  smuggled 
goods,  though  they  are  received,  the  money  can- 
not be  recovered.  Thom^wn  v.  T/iomson,  7  Ves. 
473;  6  R.  R.  151. 

See  aUo  Contract,  vol.  iv.  p.  223. 

Prohibited  Goods  sold  Abroad — Deliyery  Com- 
plete.]— An  action  will  lie  for  goods  sold  abroad 
which  are  prohibited  here,  if  the  delivery  of  them 
is  complete  abroad,  though  the  vendor  knows  they 
are  to  be  smuggled  into  England.  Hoi  man  v. 
Johnjto7iy  Cow  p.  341. 

A  foreigner  selling  and  delivering  goods  abroad 
to  a  British  subject  may  recover  the  price, 
although  he  knows,  at  the  time  of  the  sale  and 
delivery,  that  the  buyer  intends  to  smuggle  them 
,  into  this  country.  Pellerat  v.  Angell^  2  C.  M. 
&  R.  311  ;  1  Gale,  187  ;  5  Tyr.  945  ;  4  L.  J.,  Kx. 
326. 

An  inhabitant  of  Guernsey  cannot  recover  in 
the  courts  of  this  country  the  price  of  goods  sold 
by  him  there,  if  he  knew  it  to  be  the  buyer's  in- 
tention to  smuggle  the  goods  into  England,  and 
gave  him  assistance  for  that  purpose.  Clugas  v. 
Pefuilufia,  4  Term  Rep.  466  ;  2  R.  R.  442. 

An  action  will  not  lie  for  smuggled  goods 
sold  abroad,  if  the  vendor  is  to  deliver  them  in 
England,  or  if  they  are  only  to  be  paid  for  in 
case  the  vendee  succeeds  in  landing  them.  Clarke 
V.  Shee,  Cowp.  334  ;  2  Dougl.  698,  n. 

Nor  can  the  vendor  of  goods  abroad,  who  has 
packed  them  in  a  particular  manner  by  the  order 
of  the  buyer,  for  the  purpose  of  smuggling  them 
into  this  country,  and  knew  at  the  time  that 
they  were  to  be  smuggled,  recover  the  value 
against  the  buyer,  although  he  was  not  concerned 
in  the  risk  of  thj  importation.  Wayniell  v. 
Read,  5  Term  Rep.  699  ;  2  R.  R.  675.  S.  P., 
Bernard  v.  Reedy  1  Esp.  91. 

Beoord  of  Condemnation.]— A  record  of  con- 
demnation of  goods  in  the  exchequer  for  being 
smuggled  is  a  good  defence  to  an  action  for 
groods  sold  and  delivcretl  for  the  same  goods. 
Thoniany.  With^rt^  6  Term  Rep.  117.  And  see 
Ucnnel  v.  Perry,  6  Term  Rep.  117  ;  2  R.  R.  561. 

Aotion  against  Carriers.] — In  an  action  against 
carriers  for  the  loss  of  goods  delivered  to  the  n  in 
Ireland  to  be  conveyeci  to  England,  the  question 
was,  whether  the  importation  of  the  goods  was 
illegal  unless  they  had  been  enter^  at  the 
custom-house :— Held,  that,  as  illegality  can 
never  be  presumed,  it  lay  upon  the  cai-riers,  who 
raise<l  the  question,  to  prove  that  the  goods  had 
not  been  entered.  S'ntxonit  v.  Dixon,  8  D.  &  R. 
526  ;  5  B.  &  C.  785  ;  4  L.  J.  (o.S.)  K.  B.  299. 

In  an  action  for  not  accounting  for  goods  de- 
livered in  this  country  to  tue  master  of  a  ship  to 
be  sold  by  him  abroad,  it  is  no  defence  that  they 
were  exported  without  paying  the  duties,  unless 
it  is  shown  that  the  evasion  formed  part  of  the 
!  agreement.     Catlin  v.  Bell,  4  Camp.  183. 

Bill    of   Exchange.]— If  the  importation  of 
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certain  goods  is  prohibited  and  the  plaintiff  sells 
snch  goods  to  A^  who  indorses  a  bill  of  exchange 
to  him  in  payment,  he  cannot  recover  on  that 
bill  against  the  acceptor,  although  there  was  no 
evidence  that  he  was  the  importer  of  the  pro- 
hibited goods.  Billard  v.  Hayden^  2  Car.  &  P. 
472. 

4.  Pbogredings. 

JuriidletioiL — Condenmation  of  Sliip.  ] — Under 
the  18  &19  Vict.  c.  96,  s.  28,  which  imposes  a 
penalty  of  lOOZ.  on  every  person  found  on  board 
a  ship  "  liable  to  forfeiture  "  under  the  customs 
act,  the  condemnation  of  the  ship  by  a  court  of 
competent  jurisdiction  is  not  a  condition  pre- 
cedent to  a  magistrate's  power  to  convict  in  the 
penalty.  Weale  v.  Brown^  4  H.  Jc  C.  705  ;  15 
L  T.  228. 


Position  of  YeMel.] — Where  two  persons 


were  found  and  apprehended  on  board  a  smug- 
gling boat,  under  67  Geo.  3,  c.  87,  s.  5,  whilit 
afloat  in  the  harbour  of  F.,  which  had  an  exclu- 
sive local  jurisdiction  ;  and,  after  being  taken  on 
shore  and  detained  two  days  there,  were  carried 
on  board  again,  and  conveye<l  to  the  port  of  D. 
where  they  were  convicted  by  two  justices  of 
that  town,  pursuant  to  45  Geo.  3,  c.  12,  s.  7  ;  .'>7 
Geo.  3,  c.  87  ;  and  3  Geo.  4,  c.  110  :— Held,  that 
such  conviction  was  illegal.  Xitr.  Ex  narte^  2 
D.  &  R.  212.  8,  C,  nom.  Kite  and  Laiw  gaue,  1 
B.  &  C.  101. 

A  vessel  liable  to  forfeiture  under  6  Geo.  4, 
c.  108,  s.  3,  was  seized  on  the  river  Orwell,  where 
the  justices  of  Ipswich  had  jurisdiction,  and  a 
person  found  on  board  of  the  vessel  was  taken 
to  Harwich,  and  prosecuted  before  two  justices 
of  that  place,  who  convicted  him  in  a  penalty  of 
100/.  for  having  been  found  on  the  high  seas  on 
board  a  vessel  liable  to  forfeiture  : — Held,  that 
the  justices  of  Harwich,  being  justices  at  the 
first  place  on  land  to  which  the  parties  were 
carried,  had  jurisdiction  to  try  the  offence. 
JVVwn,  In  re,  8  B.  &  C,  644  ;  3  M.  &  Ry.  75. 

When  the  tessel  was  first  boarded,  she  was 
just  entering  the  harbour  of  Harwich  : — Held, 
that,  in  the  absence  of  all  other  evidence,  a  per- 
son then  found  on  board  might  properly  be 
found  to  have  been  on  board  on  the  high  seas. 
lb, 

Penaltiei— Liability— Partnen.J— The  3  &  4 
Will.  4,  c.  53,  8.  44,  enacts,  that  every  person  who 
shall  be  concerned  in  the  unshipping  of  the  goods 
the  duties  for  which  have  not  been  paid  shall 
forfeit  either  the  treble  value  thereof,  or  be  liable 
to  the  penalty  of  10(»/.  The  defendant  and  his 
partner  having  been  separately  convicted  of  the 
same  offences  : — Held,  that  each  was  liable  to  the 
penalties  imposed  by  the  act.  Reg.  v.  JDeajif  12 
M.  &  W.  39  ;  13  L.  J.,  Ex.  33. 


Power  of  Mitigation.] — The   power    of 


thereupon  immediately  pay  the  same  without  any 
mitigation  under  16  &  17  Vict.  c.  107,  s.  2H1,  or 
be  committed  to  gaol  in  default.  Bimd  v.  Jack- 
«.»n,  20  L.  T.  327. 

Detention  of  Personi— Eabeai   Coipni.] — A 

prisoner  in  custody  of  an  officer  of  customs,  on  a. 
charge  of  smuggling,  and  brought  up  by  habeas- 
corpus  at  common  law,  may  controvert  the  trutli 
of  the  return  of  the  writ,  on  affidavit,  by  virtue 
of  56  Geo.  3,  c.  100,  s.  4.  Beeehing,  Ex  parte,  S 
D.  &  B.  209  ;  4  B.  &  C.  136  ;  28  K.  R.  224. 

Without  Warrant.] — Where  several  per- 


mitigating  the  penalty  imposed  upon  an  offender 
against  the  customs  acts,  given  to  the  magistrate 
by  the  16  &  17  Vict.  c.  107,  ss.  263,  2.^0,  does  not 
apply  to  the  case  of  a  person  who  has  been 
detained,  and  taken  before  a  magistrate,  under 
18  &  19  Vict.  c.  96,  s.  28,  for  "  having  been  found 
or  discovered  to  have  txicn  on  board  a  shij), 
having  contraband  goods  on  board "  ;  and  in 
such  case,  upon  the  confession  of  the  offender, 
or  proof  upon  oath  of  the  offence,  the  magistrate 
is  Dound  to  convict  him  in  the  full  penalty  of 
lOOZ.  imposetl  by  s.  28,  and  the  offender  must 


sons  were  taken  into  custody  after  an  engage- 
ment at  sea  between  a  revenue  cutter  and  a 
vessel  suspected  to  be  a  smuggler,  and  of  which 
the  prisoners  w  ere  the  crew,  and  were  delivered 
on  board  a  king's  ship,  and  detained  for  fouiteen 
days  on  suspicion  of  murder,  but  without  any 
warrant,  and  were  afterwards  brought  up  by 
habeas  corpus  to  be  dischai'ged  ;  and  it  appeared 
from  the  return  that  there  was  cause  to  suspect 
them  of  felony  :  the  court  refused  to  discharge 
them,  but  directed  them  to  be  committed  to  the 
custody  of  the  marshal  of  the  Marshalsea,  in 
order  that  they  might  be  taken  before  a  com- 
petent  tribunal,  to  be  examined  touching  the 
matters  contained  in  the  return,  and  to  be  further 
dealt  with  according  to  law.  Kranx,  Ex  parte,. 
2  D.  &  R.  411  ;  1  B.  &  C.  258  ;  25  R.  R.  389. 

Information.] — An  information  under  8  &  & 
Vict.  c.  87,  ss.  82,  83,  107,  might  be  laid  before 
one  justice  of  the  peace.  Beg.  v.  BusselU  3  New 
Sess.  Cas.  868  ;  13  Q.  B.  237  ;  18  L.  J.,  M.  C.  106 ;. 
13  Jur.  259. 

Goods,  the  importation  of  which  was  pro- 
hibited when  coming  from  particular  places,, 
might,  under  3  &  4  Will.  4,  c.  53,  s.  30,  be  de- 
scribed in  an  information  for  penalties,  as  goods- 
liable  to,  and  unshipped  without,  payment  of 
duty,  and  the  defendant  might  be  charged  with 
having  been  concerned  in  the  unshipping,  the 
duties  not  having  been  first  paid  or  secured,, 
although  it  appeared  that  they  were  in  fact  im- 
ported from  a  place  to  which  the  prohibition 
applied.  Att.-Gen..  v.  Oreave^,  2  C.  M.  &  R. 
669  ;  1  Tyr.  &  G.  48  ;  5  L.  J.,  Ex.  56. 


Bribery.] — An  information  stating  that 


H.  was  a  person  employed  in  the  service  of  the 
customs,  that  it  was  nis  duty,  as  such  person  so 
employed,  to  seize  certain  goods,  and  that  the 
defendant  offered  to  bribe  H.  to  violate  such 
duty,  is  bad  in  arrest  of  judgment,  for  not  stating: 
the  facts  out  of  which  the  legal  duty  arose.  Bex- 
V.  Everett,  2  M.&  Ry.  35  ;  8  B.  &  C.  114  ;  6  L.  J. 
(o.s.)  M.  C.  83. 

Evidence — Trial  for  Obstmotion  of  Oifieer.] — 

Upon  the  trial  of  an  information  for  obstructing^ 
a  custom-house  officer  in  the  execution  of  hi& 
duty  in  seizing  smuggled  goods,  the  defendant 
was  not  allowed  to  inquire  the  name  of  the  in- 
former, or  dispute  the  fact  of  the  goods  being: 
smuggled.     Rex  v.  Akertt,  6  Esp.  125,  n. 

Being  Concerned  in  Unshipping  Goods.  ]| 

— An  information  under  3  &  4  Will.  4,  c.  53,. 
s.  44,  charged  a  defendant  with  being  concerned 
in  the  unshipping  of  goods,  the  duties  on  which 
had  not  been  paid  ;  with  knowingly  harbouring: 
goods  imported  and  illegally  unshipped  without 
payment  of  duties  ;  and  with  other  offences 
under  that  section.     It  appeared,  at  the  trial 
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that  a  practice  had  prevailed  at  the  custom- 
house of  allowing  the  owners  of  imported  goods 
to  take  them  away  without  payment  of  duty  at 
the  time,  an  entry  of  them  having  heen  pre- 
viously made  in  a  hook  kept  by  the  officers  ;  and 
that  the  fraud  complained  of  hal  been  effected 
by  a  clerk  of  the  defendant  removing  some  of 
the  leaves  from  the  custom-house  book,  and 
substituting  others  containing  fiUse  entries  of 
the  quantity  of  goods  import^.  There  was  no 
direct  proof  that  this  fact  was  known  to  the 
defendant,  but  he  derive<l  benefit  from  the 
fraudulent  transactions : — Held,  that  the  jury 
might  infer  that  the  defendant  was  privy  to  the 
fraud.  Beg,  v.  Bean,  12  M.  &  W.  39  ;  13  L.  J., 
Ex.33. 

ConviotioiiB — Eridenoe.]  —  In  a  conviction 
under  8  &  9  Vict.  c.  87,  s.  50,  for  being  found  in 
a  vessel  liable  to  forfeiture  under  s.  2,  as  having 
on  board  prohibited  goods,  it  was  necessary  to 
negative  the  exemptions  in  s.  4.  Van  Boven, 
In  re,  2  New  Sess.  Oas.  492  ;  9  Q.  B.  669  ;  16  L.  J„ 
M.  C.  4;  llJur.  119. 

Indiotment.  ] — The  being  concerned  in  un- 
shipping goods  prohibited  to  be  imported  into 
the  United  Kingdom  ;  and  t.ie  being  concerned 
in  importing  foreign  goods,  contrary  to  statute, 
are  not  indictable  offences.  Att.-Gen.  v.  Bndloff, 
10  Ex.  84 ;  2  C.  L.  R.  1116  ;  23  L.  J.,  Ex.  240  ; 
18  Jur.  655  ;  2  W.  R.  566. 

Cotts — Crown.] — On  an  information  against 
two  for  smuggling,  each  was  charged  severally  in 
Tarions  counts  ;  a  vertiict  by  consent  was  taken 
against  both  on  all  the  counts  for  the  full 
penalties  with  an  arrangement  that  execution 
should  issue  against  each  for  a  portion  only.  On 
taxation  against  one  under  s.  263  of  16  &  17  Vict. 
c,  107,  the  crown  was  allowed  costs  on  the  whole 
record  and  a  review  of  taxation  was  refused. 
Att.'Gen.  v.  Boberts,  1  Jur.  (N.S.)  1024  ;  4  W.  R. 
7. 

V.  CONDEMNATION    OF    GOODS. 

Condemnation  of  goods  seized  and  condemned 
£o^  want  of  claim  set  aside  with  liberty  to  defen- 
dant to  enter  and  perfect  his  claim  thereto  upon 
payment  of  costs  occasioned  to  the  crown  by  pro- 
ceeding to  condemnation.  Att.-Gtn,  v.  Cullen, 
8  Price,  668. 


VI.  OFFICERS    OF    CUSTOMS    AND 

EXCISE. 

Appointment.] — It  is  part  of  the  ancient 
prerogative  of  the  crown,  as  incident  to  the  duty 
of  customs,  to  appoint  officers  to  gauge  all  gauge- 
able  articles  imported  into  the  kingdom  for  sale 
or  otherwise.  London  Corjtoration  v.  Ziong,  1 
Camp.  24  ;  10  R.  R.  618. 

Seduction  in  Sank.] — A  supervisor  of 

inland  revenue  was  appointed  in  1881  to  hold 
office  **  during  the  pleasure  of  the  commissionci's 
of  inland  revenue."  By  s.  4,  sub-s.  3,  of  the 
the  Inlm.l  Revenue  Regulation  Act,  1890,  the 
commisHiuners  have  power  to  re  luce  or  dis- 
charge any  such  officer  as  they  see  cause.  The 
commissioners  directed  the  supervisor  to  collect 
statistics  for  the  baird  of  agriculture.  The 
supervisor  refused  to  comply  with  the  order  as 
being  one  which  did  not  concern  his  duties  as 


an  official  of  inland  revenue.  The  commis- 
sioners thereupon  reduced  him  in  rank.  In  an 
action  against  the  commissioners  to  recover 
damages  : — Held,  that  no  cause  of  action  was 
shown,  and  that,  in  the  exercise  of  the  inherent 
jurisdiction  of  the  court,  the  action  should  be 
stayed.  Worthington  v.  Btbhison,  75  L.  T.  446 
— C.  A. 

Duties  of— Arrest  and  Detention.] — Under  7 
&  8  Geo.  4,  c.  53,  officers  of  excise  may  do  all 
that  is  reasonable  by  way  of  arrest  and  deten- 
tion for  the  purpose  of  having  the  matter  adjudi- 
cated upon  by  a  justice  of  the  peace.  JPvans  v. 
M'Longhlan,  4  Macq.  H.  L.  89 ;  7  Jur.  (N.8.) 
1253  ;  4  L.  T.  31. 

Seimre.] — The  plaintiffs  wheat  was  seized  as 
a  distress  for  an  excise  penalty,  which  he  then 
paid.  There  was  no  evidence  that  he  demanded 
the  wheat  back ;  but  after  ten  days  the  officers 
brought  it  back  in  an  open  cart  damaged,  and 
part  lost : — Held,  that  the  officers  were  not 
bound  to  re-deliver  the  wheat  without  being  re- 
quested, and  that  they  were  not  Uable  for 
the  negligence  in  bringing  it  back,  as  no  count 
in  the  declaration  alleged  that  particular  mis- 
feasance. Hutohins  V.  Morris,  6  B.  &  C.  464  ;  9 
D.  &  R.  499  ;  5  L.  J.  (0.8.)  M.  C.  144. 

A  custom-house  officer  has  authority  to  seize 

uncustomed  goocLs,  with  the  carriage  and  horses 

carrying  off  the  same,  though  out  of  the  limit  of 

the  particular  port  of  which  he  is  denominated  an 

officer  in  his  deputation  from  the  commissioners 

of  customs.    Bex  v.  Barfoot,  13  East,  606. 

# 

Search.] — Excise  officers  went  with  a  search 
warrant,  and,  at  the  desire  of  the  party,  gave  it 
him  to  pursue,  when  he  refused  to  return  it : 
— Held,  that  they  had  a  right  to  take  it  from 
him,  and  even  to  coerce  his  person  to  obtain  the 
possession  of  it,  provided  they  used  no  more 
violence  than  was  necessary.  Bex  v.  Mitton,  3 
Car.  &  P.  31  ;  M.  &  M.  107. 

A  writ  of  assistance  was  addressed  to  certain 
officers  therein  mentioned,  and  to  all  other  his 
majesty's  officers,  ministers,  and  subjects  in  Eng- 
land and  Wales  ;  it  set  out  the  commission  of 
the  officers  of  the  customs,  which  empowered 
them  to  enter  and  search  any  house,  shop,  &c., 
where  smuggled  gootls  were  or  were  suspected  to 
be  concealed,  to  appoint  officers,  &c.,  and  to 
do  all  other  things  necessary  for  his  majesty's 
service  in  such  cases,  and  according  to  law  ;  and 
it  commanded  the  several  persons  to  whom  it 
was  directed  to  permit  and  suffer  the  commis- 
sioners of  customs,  their  deputies,  servants  and 
officers,  to  enter  and  search  the  houses,  shops, 
&c.,  where  smuggled  gotxls  were  or  were  sus- 
pected to  be  concealed,  and  to  do  all  things  which 
ought  to  be  done  in  that  behalf,  according  to  the 
commission  and  to  the  Liws  of  the  realm ;  and 
all  persons  addressed  by  the  writ  were  to  assist 
in  the  execution  of  the  premises  : — Held,  that 
this  writ  did  not  confer  a  general  and  absolute 
authority  to  enter  and  search  houses  for  smuggled 
goods,  but  that  entry  and  search  must  be  justi- 
fied by  reference  to  the  event,  or  to  probable 
cause.  Bex  v.  Watfg,  1  B.  &  Ad.  166 ;  8  L.  J., 
(o.a.)  K.  B.  381. 

In  searches  by  excisemen,  where  the  presence 
of  a  pe.icc  officer  is  requiretl,  an  officer  by  repu- 
tation attending  the  rotation  justices  is  not  suffi- 
cient,    mil  V.  Barnci,  2  VV.  Bl.  1135. 
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Sntriei.] — The  practice  of  making  prime  and 
post  entries  at  tne  custom-house  is  legal  and 
valid.     Tim^tm  v.  yodin,  2  W.  Bl.  963. 

Aotioni  againBt.] — An  action  for  money  had 
and  received  does  not  lie  against  a  revenue 
officer  to  recover  an  over-payment.  Whitebrtad 
V.  Brook^hank,  Cowp.  69  ;  Lofft,  '>29. 

Nor  will  it  lie  against  a  pereon  who  receives 
money  as  a  collector  in  a  legal  office,  or  as  an 
exciseman  or  a  custoai-house  officer,  and  duly 
pays  it  over.    Ih. 

Nor  against  an  excise  officer  to  recover  duties 
Teceive<l  by  him  after  the  act  imposing  them  is 
repealed,  if  he  has  paid  them  over  to  his  superior. 
Greenway  v.  Hurdy  4  Term  Rep.  553. 

But  if  a  consignee,  for  the  puipose  of  getting 
his  goo<ls  delivered  to  him  pays  more  than  the 
net  weight  amounts  to,  he  may  recover  back  the 
surplus.  Geralden  v.  i)onU.tn^  Holt,  N.  P.  346  ; 
17  R.  R.  645. 

A  suggestion  that  the  defendant  defends  by 
A.  B.,  "who  has  been  appointed  solicitor  on 
behalf  of  his  majesty,  and  acts  as  such  in  this 
behalf,"  is  a  sufficient  disclosure  to  the  court 
that  A.  B.  has  authority  to  act  under  the  9  Geo.  4, 
c.  25  ;  and  the  plaintiff  cannot  treat  the  plea  as 
a  nullity,  although,  otherwise  than  by  such  a 
suggestion,  the  record  does  not  show  that  the 
cause  concerns  matters  of  revenue.  West  v. 
Taunton,  6  Bing.  404 ;  4  M.  &  P.  79  ;  8  L.  J. 
(0.8.)  C.  P.  129. 


Wrongful  Aet — EzceitiYe  Feei.] — If  ex- 


orbitant fees  were  taken  by  a  custom-house 
officer  from  the  master  of  a  vessel,  upon  his 
taking  out  a  cocquet  and  bond  pursuant  to  13  & 
14  Car.  2,  c.  11,  s.  7  ;  though  the  statute  impose<l 
the  duty  on  the  master  personally,  the  owners 
might  recover  the  excess  as  money  had  and 
received.    Sterenson  v.  A/oftinier,  Cowp.  805. 

A  collector  of  post-horse  duty  demanded  of  A. 
a  sum  of  money,  alleging  that  A.  had  let  out 
horses  for  hire  without  payment  of  the  duty.  A. 
denied  that  he  had  done  so,  and  gave  the  col- 
lector a  promissory  note  for  5^.,  the  amount  of 
which,  after  it  became  due.  was  paid  by  A.  to 
the  collector,  who  handed  it  over  to  his  prin- 
cipal, the  farmer  of  the  post-hoi*se  duties  : — 
Held,  that  this  was  extortion  in  the  collector, 
and  that  his  having  paid  the  money  over  to  his 
principal  made  no  difference.  Jlex  v.  lUggiTut, 
4  Car.  &  P.  247. 


Non-feasance.] —A  collector  of  customs, 


plaintiff  by  reason  of  a  subsequent  fall  in  the 
price  of  wheat.  Barrow  v.  Amaud,  8  Q.  B. 
595;  10  Jur.  319— Ex.  Ch. 

Treipass.] — An  action  of  trespass  lies  against 
an  officer  of  excise  for  an  unsuccessful  search 
after  run  g(XKls  under  the  usual  warrant  of  two 
commissioners,  obtained  on  his  own  information. 
B'>Htork  V.  Sanndtrs,  2  W.  Bl.  912  ;  2  Wils.  434. 

Condemnation  of  goods  in  the  exchequer  is  so 
conclusive,  and  so  alters  their  projMirty,  that  tres- 
pass will  nut  lie  a^^inst  the  officer  who  seized 
them  to  try  the  point  of  forfeiture  again.  Sctttt 
V.  ShnjrnMfi,  2  W.  Bl.  977. 

The  plaintiff  having  landed  goods  liable  to 
duty  at  the  custom -house,  they  were  taken  pos- 
session of  by  custom-ho  ise  officers,  for  the  pur- 
pose of  examination,  and  detained  by  them,  ujKin 
a  misapprehension  that  they  were prohibitetl,  and 
liable  to  forfeiture.  Thev  were  afterwards  re- 
turned  to  the  plaintiff  : — Held,  that  the  officers 
were  not  liable  in  trespa-ss.  jarohnon  v.  BUke^ 
6  Man.  &  G.  919  :  7  Scott  (x.K.)  772  ;  13  L.  J^ 
C.  P.  89  ;  8  Jur.  272. 

When  a  custom-house  officer  takes  forfeitable 
goods  by  force  from  a  passenger  landing  from  a 
vessel  without  making  any  previous  demand  he 
is  not  liable  in  trespass.  D'  Gondoutn  v.  Letris^ 
10  Ad.  &  E.  1 17  ;  2  P.  &  D.  283  ;  9  L.  J.,  Q.  B.  148. 

An  excise  officer  is  not  liable  to  an  action  for 
breaking  and  entering  a  house  to  search  for  run 
goods  under  a  warrant  from  the  commissioners, 
though  no  goods  are  found.  Coitper  v.  BoMh, 
3  Esp.  135  ;  4  Dougl.  339  ;  1  Term  Rep.  535,  n. 


Eyidenee.] — Upon  not  guilty  in  trespass. 


appointed  by  the  commissioners  under  3  &  4 
Will.  4,  c.  51,  8.  6,  to  collect  duties  on  articles 
coming  into  the  kingdom,  and  on  payment  sign 
bills  of  entry,  which  area  warrant  for  delivery  of 
such  articles  to  the  party  paying,  is  not  a  mere 
servant  of  the  commissionei-s,  but  a  substantive 
and  an  immediate  officer  of  the  crown  ;  and  his 
functions  as  collector  are  ministerial.  Therefore, 
he  is  liable  in  an  action  for  non-feasance  in  the 
exercise  of  his  office,  as  for  refusing  to  sign  such 
bill  of  entry  without  payment  of  an  excessive 
duty.  Ban-y  v.  Armivd,  10  A.  &  E.  646  ;  2  P.  & 
D.  633  ;  9  L.  J.,  Q.  B.  226. 


Befasal  to  Sign  Bill  of  Entry — Xeasnre 


of  Damagei.] — In  an  action  against  a  collector  of 
customs  for  refusing  to  sign  a  bill  of  entiy  for 
landing  a  cargo  of  foreign  wheat,  on  which  no 
duty  was  payable  by  law,  the  proper  measure  of 
damages    is  the  amount  of   loss  sustained  by 


excise  officers  executing  a  body  warrant,  issued 
by  the  commissioners,  may  give  the  special 
matter  in  evidence.  Wood  v.  Ch^'Mel,  2  \V.  Bl. 
1254. 


Jnitifloation.]— In  order  to  show  that  the 


defendant,  an  excise  officer,  entered  the  plaintiff's 
house,  the  defendant's  affidavit  was  put  in,  by 
which  he  stated  that  he  entered  the  house,  by 
virtue  of  a  magistrate's  warrant,  to  search  for 
malt  that  had  not  paid  duty  :—  Held,  that  the 
putting  in  of  this  affidavit  by  the  plaintiff  did 
not  make  out  a  defence  for  the  defendant,  as  the 
affidavit  did  not  state  that  the  warrant  was 
granted  upon  oath  made  by  an  officer  of  excise, 
as  required  by  7  fe  8  Geo.  4,  c.  53,  s.  34.  Davit 
V.  Moseley,  1  Car.  &  K.  710. 

Surety's  Bond.]  —  A  bill  by  a  surety  of  an 
officer  of  commissioners  of  excise,  after  being 
suetl  upon  his  bond  for  an  account,  alleging  the 
officer  had  over-paid  ;  the  commissioners  must 
be  parties.    Mahrpeace  v.  Needier,  Bunb.  291. 

Annuity  Fund  —  Interest  of  Subscriber — 
*<  Nominee."] — On  the  construction  of  the  act 
56  Geo.  3,  c.  73,  by  which  the  customs 
annuity  and  benevolent  fund  was  established, 
and  of  the  rules  made  under  the  authority  of 
that  act : — Held,  that  in  appointing  a  "  nominee  " 
of  a  subscriber's  interest  in  the  fund  the  directors 
ought  to  be  informed  for  what  purpose  the 
nominee  is  appointed  and  to  whom  the  money  is 
to  be  paid.  This  may  be  done  by  the  instrument 
appointing  the  nominee  or  by  some  other  in- 
strument signe<l  by  the  subscriber,  or  by  his 
will.  Semble,  a  "nominee"  may  be  a  i>erson 
who  is  intended  to  take  as  a  trustee  for  others. 
UrquhuH  v.  ButterfiM,  57  L.  J.,  Ch.  521  ;  37 
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Ch.    D.   357  ;   57  L.   T.  780  ;    36  W.  R.  376— 
C.  A. 

A  subscriber  to  the  fund  became  lunatic  while 
in  Scotland,  where  he  died.  He  made  a  will 
before  he  became  insane  giving  his  property  to 
legatees,  but  making  no  allusion  to  his  interest 
in  the  fund.  A  curator  was  appointed  by  the 
Scotch  court  of  session,  and  proved  the  will. 
The  court  of  session  made  an  order  appoint- 
ing the  curator  nominee  of  the  subscriber's  in- 
terest in  the  fund,  *'  for  behoof  of  the  legatees 
under  his  will,"  and  the  directors  of  the  fund 
^idmitted  him  on  those  terms.  The  directors 
admitted  that  the  order  had  <he  same  effect  as 
if  the  subscriber,  being  sane,  had  made  the 
nomination : — Held,  that  the  onler  was  a  suffi- 
cient appointment  of  the  nominee,  and  a  declara- 
tion of  the  persons  for  whose  benefit  the  sum 
insured  was  to  be  paid  ;  and  that  the  directors 
were  bound  to  pay  the  money  to  the  curator. 
Jh. 

Covenant  in  Settlement.]— The  customs 


annuity  and  benevolent  fund  is  establi'ihed  by 
act  of  parliament.  A  subscril>er  to  the  fund  has 
a  right  to  nominate  a  ^)erson  who  shall  at  his 
decease  be  entitled  to  his  interest ;  in  default  of 
any  such  nomination  his  interest  goes  according 
to  the  provisions  of  the  act.  A  subscriber,  on 
the  marriage  of  one  of  his  daughters,  executed  a 
deed  of  covenant  by  way  of  settlement,  referring 
to  all  his  property,  real  and  personal,  bnt  not 
apecifying  his  interest  in  the  fund  : — Held,  that 
it  was  not  affected  by  the  covenant.  PowelVs 
Trusty  In  re,  2  Jur.  (JJ.s.)  799. 


C.  STAMPS. 

I.  Affidavits,  306. 

II.   AOBEEMENTS. 

1.  When  Stamping  nercMary  ^06, 

2.  Statultrry  exrmptiong. 

a.  Not  of  the  Value  of  5/.,  321. 

b.  Sale  of  Goods,  324. 

c.  Hire  of  Labourers,  &c.,  327. 

III.  Appointment    op    New    Trustees, 

328. 

IV.  Appbaisehent  and  Valuation,  328. 

V.  Apprenticeship    Deeds  —  See    Ap- 
prentice. 

VI.  Award— -iSe-^  Arbitration. 

VII.  Bank  Notes,  329. 

VIII.  Bills  op  Exchange,  329. 

IX.  Bills  of  Sale,  330. 

X.  Bond,  Covenant  or  Instrument,  330. 

XI.  Certificate,  334. 

XII.  Chartebparty,  334. 

XIII.  Contract  Note,  335. 

XIV.  Conveyance  or  Transfer,  335. 
XV.  Copy  or  Extract,  344. 

XVI.  Deed,  344. 

XVII.  Foreign  Bonds   and  Agreements, 
347. 

XVIII.  Lease. 

1.  Wlien  St4imj)'mg  necexmry,  348. 

2.  Amount — Cinut't deration^  353. 

3.  Sereral      Subject      Matters     and 

Parties,  355. 


XIX.  Letter   or    Power  of   Attorney, 

356. 

XX.  Marketable  Security,  357. 

XXI.    MORTGAf?E. 

1.  When  Stamping  ner/'ssary,  368. 

2.  Amount — Comidprntion,  362. 

3.  Assignment  and  Iranx/vr,  364. 

XXII.  Newspaper,  366. 

XXIII.  Notarial  Act,  366. 

XXIV.  Policy  of  Insurance,  366. 
XXV.  Receipt,  3I)6. 

XXVI.  Settlement,  370. 
XXVIl.  Voting  Paper,  371. 

I.  AFFIDAVITS. 

Affidavits  to  be  used  for  a  purpose  other  than 
that  for  which  they  have  originally  been  sworn, 
must  be  resworn  with  a  fresh  stamp  upon  them. 
Chitty  y.  Bishop,  4  Moore,  413. 

Before  4  &  5  Vict.  c.  34,  s.  1,  which  repeals  the 
duty,  attidavits  use<l  in  answer  to  an  ap|)lication 
to  set  aside  an  award  pursuant  to  a  submission 
to  arbitration,  by  deed,  required  to  be  stamped, 
because  they  were  not  used  in  any  action  or  suit. 
Tewpleman,  In  re,  9  D.  P.  C.  962  ;  6  Jur.  400. 


II.  AGREEMENTS. 
1.  When  Stamping  Necessary. 

Hatnre  of  Instrnment.] — For  the  purposes  of 
stamp  duty  it  is  requisite  to  ascertain  the  legal 
effect  and  meaning  of  an  instrument,  and  the 
description  of  it  given  by  the  parties  thereto  is 
immaterial,  and  there  can  be  no  estoppel.  Lint' 
mer  Asphalfe  Paving  Co.  v.  Inland  Iterenue 
(\nnmissiim(*rs,  41  L.  J.,  Ex.  106  ;  L.  R.  7 
Ex.  211  ;  26  L.  T.  633  ;  20  W.  R.  610. 

Where  an  instrument  is  capable  of  being 
viewed  in  two  different  aspects,  in  one  of  which 
it  is  liable  to  stamp  duty  at  one  rate,  and  in  the 
other  of  which  it  is  liable  to  stamp  duty  at  a 
different  rate,  such  instrument  may  be  admitteil 
in  evidence,  where  it  is  relied  u]  on  in  the  aspect 
in  which  it  is  proi)eriy  stamped,  although  it  is 
not  duly  stamped  in  the  other  aspect.  liuek  v. 
Robsmt,  (3  Q.  B.  D.  686),  Bryce  v.  Bannis*cr 
(3  Q.  B.  D.  569),  and  Fisher  v.  CalreH  (27  W.  R. 
301),  observed  upon.  Adtms  v.  Morgan,  12  L.  R. 
Ir.  1.  Affirmed  on  other  grounds,  14  L.  R.,  Ir, 
140— C.  A. 

An  "  agreement,  minute,  or  memorandum  of 
agreement,"  is  liable  to  be  stamped  only  where 
the  instrument  is  per  se  binding  on  the  parties  to 
it.  Bej-  V.  St.  Martin,  Leicester,  4  N.  &  M.  202  ; 
2  A.  &  E.  210  ;  4  L.  J.,  M.  C.  25. 

An  agreement  signed  by  the  plaintiff  only  is, 
as  against  him,  valid  in  point  of  law  as  an  agree- 
ment, and  must  therefore  be  stamped.  Hughes 
V.  Budd,  8  D.  P.  C.  478  ;  4  Jur.  654. 

Primary  Object.] — Where  a  document 

has  several  objects,  of  which  some  are  merely 
auxiliary  to  the  main  one,  the  aniount  of  stamp 
dutv  is  to  be  measured  by  the  principal  object. 
Wa'lJter  v.  GUes,  6  C.  B.  662  ;  18  L.  J.,  C.  P. 
323  ;  13  Jur.  588.  See  Pratt  v.  TJwmas,  4  Car. 
&  P.  554. 

A  letter  from  a  principal  to  his  factor,  con- 
taining biUs  of  exchange  drawn  upon  the  latter, 


807 


REVENUE— Stoffip*. 


808 


and  in  which  the  principal  promised  to  provide 
for  the  bills,  if  certain  goods,  then  either  in  the 
factor's  possession,  or  about  to  be  placed  in  his 
hands,  should  remain  unsold  at  the  time  of  the 
bills  falling  due,  requires  to  be  stamped,  and 
does  not  come  within  the  exception  in  the  stamp 
acts  as  a  letter  for  or  relating  to  the  sale  of 
gouds :  the  primary  object  of  such  letter  not 
being  the  sale  of  goods,  but  the  obtaining  of  an 
advance  of  money  on  the  goocls.    Smith  v.  Cator, 

2  B.  &  Aid.  778. 

Note  subsequent  to  Contrftct.] — In  the  morn- 
ing of  a  day  A.  gave  B.  a  verbal  order  for  fifty 
shares  in  a  railway  company.  In  the  afternoon 
of  the  same  day,  A.  signed  a  memorandum  that 
he  had  bought  of  B.  fifty  shares  in  the  company, 
at  lOZ.  a  share  ;  which  memorandum  was  handed 
to  B. : — Held,  that  it  required  an  agreement 
stamp.  Knight  v.  Barber,  2  Car.  &  K.  333  ;  16 
M.  &  W.  66  ;  16  L.  J.,  Ex.  18  :  10  Jur.  929. 

A  document  which  is  not  intended  to  operate 
as  a  binding  contract,  but  is  only  used  as 
evidence  of  a  previous  contract,  is  not  within 
the  statute,  which  imposes  a  stamp  upon  an 
agreement,  whether  used  as  evidence  of  a 
contract,  or  as  obligatory  upon  the  f>arties  from 
its  being  a  written  instrument.  Bceching  v. 
WeHbrook,  1  D.  (N.8.)  18  ;  8  M.  &  W.  411  ;  10 
L.  J.,  Ex.  464. 

Ho  Contract.] — ^A  letter  of  allotment  differing 
in  some  terms  from  the  application  for  shares 
does  not  require  an  agreement  stamp  as  there  is 
no  contract  formed  by  the  documents.  Vollans 
V.  Fletcher,  1  Ex.  20  ;  16  L.  J.,  Ex.  173.  S.  P., 
Moore  v.  Garwood^  4  Ex.  681  ;  19  L.  J.,  Ex.  15. 
Ward  V.  Londcshorovgh,  12  C.  B.  262.  Londc»- 
horough  v.  Moivatt,  3  El.  &  Bl.  3U7  ;  23  L.  J., 
Q.  B.  177.  WUleij  y.Parratt.S  Ex.  211  ;  18 
Li,  J.|  Ex.  82. 

Buty  Implied  by  Law.] — An  undertaking  to 
perform  a  duty  which  the  law  implies,  e.g.  of  a 
solicitor  to  recover  the  value  of  bills  handed  over 
to  him  by  a  client  need  not  be  stamped.  Lang- 
don  V.  WiUtim,  7  B.  &  C.  640,  n  ;  2  M.  &  Ry.  10  ; 
6  L.  J.  (O.S.)  K.  B.  177.  S.  P.,  Be  Porqvet  v.  Page, 
15  Q.  B.  1073  ;  20  L.  J.,  Q.  B.  28  ;  15  Jur.  148. 

A  paper  stating  that  the  party  signing  it  has 
received  certain  bills  in  his  hands,  which  he  has 
"  to  get  discounted  or  return  on  demand  "  does 
not  require  an  agreement  stamp.  Mullett  v. 
Ifntchinfou,  1  M.  &  Ry.  622  ;   7  B.  &  C.  639  ; 

3  Car.  &  P.  92  ;  6  L.  J.  (o.s.)  K.  B.  176. 

Braft   Approved   but   never   Ezeouted.] — A 

company  of  which  the  plaintiff  and  the  defen- 
dant were  both  directors,  occupied  a  house 
belonging  to  the  plaintiff.  A  draft  agreement, 
prepared  by  the  plaintiff's  attorney,  was  sub- 
mitted to  the  solicitors  of  the  company,  and  by 
them  approvetl  and  returned  ;  and  at  a  subse- 
quent meeting  of  the  directors  a  resolution  wa.s 
made,  empowering  the  solicitors  to  sign  the 
agreement  on  behalf  of  the  company.  The 
agreement,  however,  was  never  executed.  In 
an  action  for  use  and  occupation,  the  plaintiff 
offered  the  draft,  not  as  an  agreement  binding 
per  se  (it  being  neither  dated,  Rtampe<l,  nor 
signed),  but  for  the  purpose  of  showing  that  the 
occupation  of  the  premises  was  to  be  by  the 
other  directors,  exclusive  of  himself  : — Held,  that 
the  draft  was  inadmissible  for  want  of  a  stamp, 
inasmuch  as  it  could  only  be  relied  on  as  a  proof 


I  of  the  specinl  agreement,  the  plaintiff's  position 
{ precluding  him  from  maintaining  an  action 
I  a^inst  a  co-director  upon  an  implied  contract. 
Chadwick  v.  Harke,  1  C.  B.  700  ;  14  L.  J.,  C.  P. 
233  ;  9  Jur.  539.  S.  P.,  Caraleiro  v.  Puget,  4 
F.  &  F.  537  ;  contra,  Bite  d.  Lanibaum  v.  Ped^ 
griph,  4  Car.  k  P.  312. 

In  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  defence  was 
that  time  had  been  given  to  the  acceptor.  To- 
meet  the  defence,  a  copy  of  a  paper  that  the 
defendant  had  promised  to  sign  was  offereiL  By 
this  the  defendant  consentetl  to  the  plaintiff's 
using  any  means  to  obtain  payment  from  the 
acceptor,  without  prejudice  to  his  right  to 
recover  from  the  defendant  as  drawer : — Held, 
that  this  paper  did  )iot  require  a  stamp.  ffUl  v. 
Johnson,  3  Car.  &  P.  456. 

Two   Agreements  in  one  Instrument.]  —  A 

contract  in  writing,  by  which,  after  reciting  that 
A.  had  purchased  a  piece  of  ground,  with  four 
messuages  thereon  built,  in  one  of  which  the 
plnintiff  resided,  it  was  agreed  that  the  plaintiff 
should  continue  to  reside  therein  during  the 
residue  of  A.'s  term  therein,  provided  the 
plaintiff  should  so  long  live,  paying  the  rent 
of  1j».  ;  and  in  the  event  of  the  plain tiff*s  dying 
during  the  term,  leaving  his  wife  him  surviving, 
A.  agreed  to  allow  her  to  reside  therein  on  the 
same  terms  ;  and  A.  f  uilher  agreed  to  assign  all 
his  interest  in  the  premises  so  purchased  to  the 
plaintiff,  on  payment  within  seven  years  of  140/., 
together  with  all  expenses : — Held,  in  an  action 
by  the  plaintiff  for  breach  of  the  agreement  to 
assign  the  premises,  that  a  lease  stamp  was  not 
sufficient,  and  that  an  agreement  stamp  was  also 
necessarv.  Loreloek  v.  Franklyn,  8  Q.  B.  371 ; 
16  L.  J.,'Q.  B.  146  ;  10  Jur.  246. 

By  a  written  agreement,  not  under  seal,  it  was 
agreed  that  A.  should  rent  of  B.  a  ferry  for  6Z.  6*. 
per  annum.  The  same  document  contained  the 
following  memorandum  :  "  Be  it  also  known, 
that  A.  has  this  day  bought  of  B.  the  great  ferry- 
boat, for  20/.,"  to  be  paid  by  four  yearly  instal- 
ments of  hi.  each : — Held,  that  the  document 
did  not  require  a  stamp.  Magfield  v.  Robin- 
son, 7  Q.  B.  486  ;  14  U  J.,  Q.  B.  265  ;  9  Jur.  826, 


-Where  one  Agreement  Fulfilled.] — ^Where, 


in  an  action  to  i-ecover  a  stake  of  100/.,  due  upon 
a  horse-race,  a  document  was  put  in  evidence, 
bearing  one  stamp,  but  two  agreements,  one  of 
which  had  been  fulfilled,  the  other  being  that 
upon  which  the  action  was  brought : — Held,  that 
the  stamp  must  be  taken  to  apply  to  the  latter. 
Ecans  v.  Pratt,  4  Scott  (N.K.)  378  ;  1  D.  (N.S.> 
505  ;  3  Man.  &  G.  759  ;  11  L.  J.,  C.  P.  87  ;  6  Jur. 
662. 

Made  Abroad.] — An  agreement  made  between 
two  persons  residing  in  Calcutta,  relating  to  pro- 
perty in  Calcutta,  need  not  necessarily  be  written 
on  stamped  paper.  Ollchrist  v.  Herbert,  26- 
L.  T.  381  ;  20  VV.  R.  348.  And  see  Cases,  post^ 
col.  348. 

Conyeyanoe  not  by  Deed.] — An  instrument,, 
whicli  in  terms  purported  to  be  a  conveyance  of 
land,  but  which,  not  being  by  deed,  could  not 
0)X3ratc  as  such,  contained  a  stipulation  not  to 
disturb  the  party  intending  to  take  the  premises: 
— Held,  to  operate  as  an  agreement,  and  to  re- 
quire an  agreement  stamp.  Rex  v.  Ridgtoell,  ft 
B.  &  C.  655  ;  9  D.  &  R.  678  ;  5  L.  J.  (0.8.)  M.  C.  67. 
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For  Indemnity.] — An  agreement  of  indemnity 
given  by  an  execution  creditor  to  the  sheriff  re- 
qaires  a  stamp.   Shepherd  v.  Wh  eble,  8  Car.  &  P.  34 . 

An  andertaking  whereby  a  party  describing  a 
distress  to  be  taken  for  rent  claimed  to  be  due 
to  him,  engages  to  indemnify  the  bailiff  who 
makes  the  distress,  does  not  require  an  agree- 
ment stamp.  Cox  ▼.  BaHfiy^  6  Scott  (n.b.)  798 ; 
6  Man.  &  G.  193. 

Agreement  to  Present  to  living.] — ^Where  A. 
by  writing,  not  under  seal,  agreed  in  considera- 
tion of  9,000/.  to  present  the  nominee  of  B.  to  a 
rectory,  and  to  furnish  an  abstract  to  and  exe- 
cute a  conveyance  of  the  next  presentation  to  B., 
such  writing  is  only  an  agreement,  not  a  con- 
veyance, and  does  not  require  an  ad  valorem 
stamp.     JVilmot  v.  Wilkifuon,  9  D.  &  R.  620  :  6 

B.  &  C.  506 ;  5  L.  J.  (0.8.)  K.  B.  196  ;  30  R.  R.  405. 

I  0  U] — An  I  0  U  does  not  require  a 
stamp.  CTiflders  v.  BoulnoiSj  D.  &  R.,  N.  P.  C.  8. 
S.  P.,  FUh^  V.  Loflie,  1  Esp.  426. 

An  1  O  U  with  the  words  for  value  received 
does  not  require  a  stamp.     Govld  v.  Coombs,  1 

C.  B.  543  ;  14  L.  J.,  C.  P.  175  ;  9  Jur.  494. 

An  I  O  U  containing  special  terms  that  the 
sum  to  be  paid  shall  be  reducetl  in  a  certain 
event,  and  that  part  of  the  sum  shall  be  disposed 
of  in  a  particular  manner,  requires  an  agreement 
stamp.     Ih^aru  v.  Phillpottn,  9  Car.  &  P.  270. 

Promise  to   Pay  Tliird  Party.]  — The 

following  document  does  not  require  a  stamp, 
either  as  an  agreement  or  as  a  promissory  note  : 
— "  1839,  Nov.  11,  I  0  U  46/.  13*.,  which  I  bor- 
rowed  of  Mrs.  M.,  and  to  pay  her  five  per  cent, 
till  paid.  R.  T."  Melanotte  v.  Tetudale,  13  M. 
&  W.  216  ;  13  L.  J.,  Ex.  358.  S.  P.,  Ta^flor  v. 
Steele,  16  M.  &  W.  665  ;  16  L.  J.,  Ex.  177  ;  11 
Jur.  806. 

Agreement  in  Form  of  Promissory  Note.] — In 
1842,  W.  and  8.,  type-founders,  were  indebted  to 
O.,  the  plaintiffs  testator,  in  6,000/.,  previously 
to  and  after  which  time  they  supplied  the  defen- 
dant with  type,  being  paid  by  him  quarterly. 
W.  and  S.  being  applied  to  by  O.  for  payment, 
delivered  to  him  the  following  order,  signed  by 
them,  and  directed  to  the  defendant — "24th 
September,  1842.  Dear  Sir, — We  hereby  autho- 
rise you  to  pay,  on  our  account,  to  the  order  of 
6.,  6,000/.,  at  the  following  periods,  deducting 
the  amount  from  the  quarterly  accounts  for  type 
furnished  to  you,  and  to  Messrs.  E.  and  S.,  viz. 
11th  November,  1843,  1,000/.  ;  11th  November, 
1844,1,000/.;  11th  November,  1845, 1,000/.;  11th 
November,  1846,  1,500/.  ;  and  Uth  November, 
1847,  1,600/.— 6,000/.  Yours,  W.  and  S."  The 
defendant  returned  the  following  answer — "  To 
W.  G.  Dear  Sir, — Having  received  the  fore- 
going authority  from  W.  and  S.,  I  undertake  to 
inake  you  the  payments  as  above  stated.  A.  S., 
24th  September,  1842."  The  first  two  instal- 
ments, up  to  November,  1844,  were  duly  paid  to 
6.  Type  continued  to  be  furnished  by  W.  and  S. 
to  the  defendant  up  to  December,  184.^,  quarterly 
payments  for  which  were  duly  made  by  the 
defendant  to  W.  and  S.  The  quarterly  account 
for  type,  up  to  the  31st  December,  1846,  amount- 
ing to  651/.  0*.  9<i.,  was  also  paid  by  the  defen- 
dant to  W.  and  S.,  but  the  1,000/.  instalment, 
due  on  the  11th  November,  1845,  was  not  paid  to 
^.  In  December,  1845,  the  defendant  stated  that 
^  considered    himself    bound  to  see    all    the 


amounts  due  from  himself  to  W.  and  S.  applied 
to  the  discharge  of  their  debt  due  to  G. : — Held^ 
that  the  document  of  the  24th  December,  1842, 
required  an  agreement,  and  not  a  promissory 
note  or  a  bill,  stamp.  Hamilton  v.  Spottmooode,. 
4  Ex.  200  ;  18  L.  J.,  Ex.  393. 

An  agreement,  bearing  a  half-crown  stamp^ 
under  14  &  15  Vict.  c.  97,  for  the  sale  of  a  lease, 
concluded  with  the  following  clause,  signed  by 
both  parties  : — "  The  plaintiff  doth,  at  the  same- 
time  and  place,  lend  to  the  defendant  84/.  \tl 
cash,  to  be  repaid  by  instalments  "  : — Held,  not 
a  note,  and  that  the  stamp  was  sufficient.  Mit^ 
chell  V.  Westorer,  14  Jur.  816.  S.  P.,  Follett  v. 
Moorcy  4  Ex.  410 ;  19  L.  J.,  Ex.  6. 

"  I  owe  B.  6/.,  which  is  to  be  paid  by  instal* 
ments,  for  rent.  Signed  R.  J.  M.,"  is  an  agree- 
ment, and  not  a  note.  Moffat  v.  EdwardsSy 
Car.  &  M.  16. 

"  Borrowed  this  day  of  J.  100/.  for  one  or  two 
months ;  cheque  100/.  on  the  Naval  Bank.  Signed,. 
J.  D.,"  does  not  require  stamping  as  an  agree- 
ment or  promissory  note.  Hyne  v.  Dewdney,  21 
L.  J.,  Q.  B.  278. 

In  an  action  by  indorsee  against  payee  upon 
the  following  instrument — '*  On  demand  I 
promise  to  pay  W.  T.  H.,  or  order,  500/.  for  value- 
received,  with  interest ;  and  I  have  lodged  with 
W.  T.  H.  counterpart  leases  as  a  collateral  secu- 
rity for  the  500/.  and  interest "  : — Held,  that  the- 
latter  part  was  not  an  agreement  or  contract 
within  55  Geo.  8,  c.  184,  and,  therefoi*e,  that  the 
instrimient  required  only  to  be  stamped  as  a. 
promissory  note.  Farwonrt  v.  TJiome,  9  Q.  R.. 
312  ;  15  L.  J.,  Q.  B.  344  ;  10  Jur.  689. 

A  document,  in  the  form  of  a  joint  and  several 
promissory  note  by  a  principal  debtor  and  a. 
surety  of  5/.  payable  by  instalments,  with  th& 
proviso  that,  in  case  of  default  in  payment  of 
any  one  of  the  instalments,  the  whole  amount 
remaining  unpaid  should  become  due,  concluded 
with  the  following  clause — ^namely,  "  Time  may 
be  given  to  either  without  the  consent  of  the- 
other  and  without  prejudice  to  the  rights  of  the* 
holders  to  proceed  against  either  party,  notwith- 
standing time  may  be  given  to  another"  : — 
Held,  that  the  document  was  not  by  reason  of 
such  a  clause  an  agreement  requiring  to  b&. 
stamped  as  an  agreement,  but  a  good  promissory 
note.  And  per  Hawkins,  J. — Even  if  the  clause 
in  question  amounts  to  an  agreement,  it  is  by 
the  Stamp  Act  of  1870  exempted  from  stamp 
duty,  the  subject-matter  not  exceeding  oL 
Yates  V.  Eram,  61  L.  J.,  Q.  B.  446  ;  66  L.  T. 
532  ;  56  J.  P.  565. 

At  the  trial  of  an  action  to  recover  money  alleged! 
to  be  due  under  an  agreement,  the  plaintiff  put  in 
evidence  (inter  alia)  the  following  document : — 
"  I,  J.  Dawe,  promise  to  pay  J.  Yeo  on  his  sign- 
ing a  lease  ....  the  sum  of  150/. — J.  Dawe." 
The  document  was  stamped  as  an  agreement.. 
The  plaintiff  alleged  that  it  embodied  the  result 
of  previous  negotiations  in  reference  to  a  lease 
The  defendant  alleged  that  the  document  was  a. 
promissory  note  within  s.  49  of  the  Stamp  Act^ 
1870.  A  verdict  was  given  for  the  plaintiff,  and 
it  being  doubtful  whether  there  was  evidence  of 
the  agreement,  he  was  left  to  move  for  judg- 
ment :— Held  (diss.  Bowen,  L.  J.),  that  the  docu- 
ment was  not  a  promissory  note  within  the.- 
meaning  of  s.  49  of  the  Stamp  Act,  1870,  inas- 
much as  that  act  does  not  apply  to  a  document 
which  is  neither  given  nor  accepted  as  a  promis- 
sory note,  and  is  not  in  fact  such  a  note.  Yeo  v. 
Dawe,  53  L.  T.  125  ;  33  W.  R.  739— C.  A. 
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In  order  that  a  document  may  be  a  piomissory 
note  within  s.  49  of  the  Stamp  Act,  1870,  it  must 
substantially  contain  a  promise  to  pay  a  definite 
sum  of  money  and  nothing  more.  A  document 
containing  a  promise  to  pay  money  as  part  of  a 
contract  containing  other  stipulations  would  not 
be  a  promissory  note  within  the  act.  By  an 
instrument,  described  as  a  jwlicy  of  insurance, 
After  reciting  that  E.  was  desirous  of  being 
insured  with  the  appellant  corporati  n,  and  that 
there  had  been  paid  to  the  corporation  the  sum 
of  9Z.  I7jt.  4//.,  being  the  agreed  premium  for 
each  assurance,  it  was  witnessed  that  the  cor- 
poration did  thereby  guarantee  to  the  assured 
payment  of  the  sum  of  100/.  on  May  18,  1967  ; 
provided  that,  if  the  assured  should  be  desirous 
at  any  time  of  surrendering  the  policy,  the 
corporation  would  allow  to  him  the  surrender 
value  thereof  as  on  May  18  last  precetling  the 
•date  of  his  notice  to  surrender,  such  vjtlue  to  be 
fixed  according  to  the  tables  of  the  corporation 
for  the  time  being  in  force  with  reference  to 
«urrenders  : — Held,  that  this  instrument  was 
liable  to  stamp  duty  as  an  agreement,  and  not 
AS  a  promissory  note  within  s.  49  of  the  Stamp 
Act,  1870.  Mortgage  Inttti ranee  Corporation  v. 
Inlafid  Revenve  Ctnifviisttionerx,  57  L.  J.,  Q.  B. 
«30  ;  21  Q.  B.  D.  352  ;  36  W.  R.  833— C.  A 
Affirming  58  L.  T.  766.  See  aho  Caaeis  sub  tit. 
Bills  of  Exchange. 

AdmlMion  or  Acknowledgment.] — The  follow- 
ing instrument,  as  being  evidence  of  a  con- 
tract, requires  a  stamp  : — "  1  hereby  acknowledge 
that  I  have  held  the  estate  called,  &c.,  as  tenant 
to  F.,  at  a  yearly  rental  of  50/.,  from  the  4th  July, 
1837,  the  rent  to  be  paid  quarterly;  and  I 
further  acknowledge  to  owe  F.  60/,  for  the  first 
vears  rent,  which  was  due  on  the  4th  July 
instant.  I  have,  on  the  signing  hereof,  paiti 
the  attorney  of  F.  Qd.  in  part  of  the  rent  so  due 
to  him  as  aforesaid.  A.  B."  Doc  d.  Frank ix  v. 
Frankis,  3  P.  &  D.  565  ;  11  A.  &  E.  792  ;  9  L.  J., 
Q.  B.  177.  S.  P.,  Doe  d.  Linsnj  v.  Etiwardit, 
£  A.  &  E.  95  ;  6  N.  &  M.  633  ;  2  H.  &  VV.  139  ; 
5  L.  J.,  K.  B.  238:  Doe  d.  Wright  v.  Smith, 
«  A.  &  E.  255  ;  3  N.  &  P.  385  ;  7  L.  J.,  Q.  B. 
158;  2  Jur.  854. 

"  Memorandum.— I  have  this  day  received  of 
llr.  F.  P.  a  bill  for  27/.  10*.,  at  eighteen  months' 
<late,  on  condition  that  Mr.  S.  1).  arceptvS  the 
partnership  beyond  two  years :  but  should  Mr. 
D.  give  notice  at  the  expiration  of  eighteen 
months,  and  not  afterwards  rescind  the  same, 
the  bill  to  be  null  and  void," — is  admissible 
without  a  stamp,  not  being  an  asrreement,  or  any 
minute  or  memorandum  of  an  agreement,  or 
evidence  of  a  contract  within  55  Geo.  3,  c.  184  : 
first,  because  it  wjis  onlv  evidence  of  the  contract 
as  a  subsequent  admission  ;  and,  secondly, 
because  it  only  expressed  the  same  consequeucts 
which  the  law  would  implv.  De  Porqntt  v.  Page, 
15  Q.  B.  1073  ;  2^>  L.  J.,  Q.  B.  28  ;  15  Jur.  148. 

A  letter,  in  which  the  defendant,  who  was 
proprietor  of  a  theatre,  wrote  to  a  third  pei-son, 
saying,  "  F.  must  be  satisfied  with  his  salary 
until  I  know  what  turn  the  season  tnkes,"  is  not 
an  agreement,  and  does  not  retjuirc  a  stamp. 
Frazer  v.  Dunn,  8  Car.  &  P.  704. 

An  acknowledgment  that  a  bill  has  been 
accepted  for  the  purpose  of  accommodation 
does  not  require  a  stamp.  Kotley  v.  Wthb,  5 
C.  B.  834. 

A  document  used  as  an  acknowledgment  to 
take  the  case  out  of  the  statute  of  limitations 


need  not  be  stamped.  MorrU  v.  Dixon^  4  A.  &  E. 
846  :  6  N.  &  M.  438  ;  2  H.  &  W.  57  ;  5  L.  J., 
K.  B.  155. 

Unless  it  be  a  promissory  note  improperly 
stamped.  Jirn^tt  v.  Ryder,  4  M.  &  W.  32  ;  1 
H.  &  H.  2.56  ;  7  L.  J.,  Ex.  216.  S.  P.,  Pamiiter 
V.  Parmiter,  3  De  G.  F.  &  J.  461  ;  30  L.  J., 
Ch.  .'^08  ,-  3  L.  T.  799. 

The  following  document  signed  by  the  de- 
fendant requires  no  stamp  : — "  H.  (the  plaint itf) 
has  advanced  me  12/.  on  furniture  delivered  to 
him  at  Stratford."  HuxUy  v.  O'Cmnor^  8 
Car.  &  P.  204. 

An  agreement  used  as  evidence  of  an  acknow- 
ledgment is  admissible  without  a  stamp.  Whtldvn 
V.  Matthewt,  2  Chit.  399. 

An  acknowledgment  in  this  form  : — "  Sept.  15, 
1824.  Mr.  T.  has  left  in  my  hands  200/.,  J.  A.," 
does  not  require  a  stamp.  Tom  kins  v.  A»hhy,  6 
B.  &  C.  541  ;  9  D.  &  K.  543  ;  5  L.  J.  (O.S.)  K.  B. 
246.  Cp.  Barry  v.  Goodman,  2  M.  &  W.  768  ; 
M.  &  H.  108  ;  6  L.  J.,  Ex.  188. 

When  in  Form  of  Beceipt.] — Sej*  post, 


Receipt,  col.  366. 

Consideration  not  Expressed.] — The  follow- 
ing document,  given  by  a  plaintiff  to  a  defendant, 
requires  a  stamp  as  an  agreement : — '*  August  2, 
according  to  Mr.  H.'s  (the  defendant)  reciuest, 
the  land  at  B.  under  Mr.  E.,  I  will  be  bound  for 
till  next  Lady-dav — Kent,  48/."  Glover  v.  line- 
kett,  2  H.  &  N.  487  ;  26  L.  J.,  Ex.  416  ;  8  Jur. 
(N.S.)  1U83  ;  5  W.  R.  881. 

Beposit  by  Plaintiff— Xemorandnm  by  Befen- 
dant.] — The  plaintiff  deposited  with  the  defen- 
dant 500/.  for  a  speculation  in  foreign  stock,  and 
the  (defendant  signed  the  following  memoran- 
dum: — *' Bristol,  August  14th,  1843.  Memoran- 
dum. Mr.  S.  has  this  day  deposited  with  me 
500/.  on  the  sale  of  10,300/.,  3/.  per  cent. 
Spanish,  to  be  returned  on  demand": — held, 
that  this  was  not  a  promissory  not«,  and  did 
not  require  a  stamp  as  t>uch.  Sihree  v.  Tripp^ 
15  M.  Ac  W.  23  ;  15  L.  J.,  Ex.  318.  S.  P.,  Fan- 
court  V.  Thorne,  9  Q.  B.312  ;  15  L.  J.,  Q.  B.  344  ; 
10  Jur.  639. 

Terms  of  Belivery.] — A  memorandum  given 
by  carriers  at  Dover,  on  the  receipt  of  goods,  in 
the  following  terms,  viz.  : — Reciived  of  L.  &  Co. 
a  paper  parcel,  directed  to  Mcssre.  H.  B.  &  Co., 
62,  Lombard  Street,  value  .60/.,  which  we  agree 
to  deliver  to  them  to-morrow,  fire  and  robbery 
excepted — carriage  paid  here,"  and  signed  by 
them,  is  admissible  without  a  stamp,  although  it 
was  contended  that  it  was  an  agreement,  the 
subject-matter  of  which  exc<eeded  20/.  Lutk^im 
V.  Itutley,  R,  &  M.  13. 

A  memorandum  by  a  wharfinger  of  the  receipt 
of  goods,  to  be  shipped  and  forwarded  to  the 
plaintiff  in  a  particular  manner,  may  be  given 
in  evidence  for  the  purpose  of  showing  the  terms 
on  which  they  were  received,  without  a  stamp, 
although  the  value  of  the  goods  was  above  20/., 
the  wharfage  being  of  a  less  amount.  Chudioich 
v.  SUh,  R.  &  M.  15. 

In  an  action  on  a  contract  to  re-deliver,  on 
request,  wine   which   had  been  placed  in   the 
I  defendant's  care,  the  plaintiff  offered  in  evidence 
I  a  writing,  signed  by  the  defendant  (a  wine  mer- 
chant), in  substance  as  follows  : — "  This  is  to 
!  certify,  that  M.  has  in  his  cellar  belonging  to  H. 
(under  whom    the    plaintiff  claimed),   that   is 
paid  for,  twelve  dozen  of  port  wine."     "  March 


818 


BE  VENUE— Sto7Wi)«. 


814 


6th,  1823.  Received  from  H.  five  bottles  of 
port,"  &c.,  "making  in  the  whole,"  &c.,  " all  the 
above  wine  paid  for  "  : — Held,  that  such  writing 
was  admissible  without  a  stamp,  not  being  an 
agreement,  nor  any  minute  or  memorandum  of  an 
agreement,  nor  evidence  of  a  contract,  within  the 
statute.  Blachwell  v.  M'Xau^htaii,  1  Q.  B.  127. 
An  instrument  as  follows : — "  You  will  be 
pleased  to  receive  the  register  of  the  brig 
*  Gratitude,*  which  I  enclose,  and  which  I  lodge 
in  your  hands  as  a  security  for  the  payment 
of  all  demands  and  charges  on  account  of  the 
vessel  since  she  has  been  in  this  port,  and  which 
1  hope  will  be  satisfactory  to  you,"  is  not  receiv- 
able in  an  action  by  the  writer  to  recover 
possession  of  the  register,  without  an  agreement 
stamp.  Boioen  v.  Fox,  2  M.  &  Ry.  167  ;  6  L.  J., 
(0.8.)  K.  B.  235. 

Authority  to  Honour  Aoeeptanoe.] — The  plain- 
tiff sold  goods  to  B.,  taking  his  acceptances  for 
the  price,  and  sent  them  to  the  defendant  as  B.'s 
agent,  who  consigned  them  to  his  partners  abroad 
for  sale.  While  these  acceptances  were  running, 
the  plaintiff  doubting  B.'s  solvency,  required 
additional  security,  whereupon  B.  wrote  the 
following  letter  :— "  Mr.  W."  (the  plaintiff) 
"holding  my  acceptances  for  1,100Z.  or  there- 
abouts, for  goods  consigned  by  him,  on  my 
account,  to  your  firms  at  Rio  de  Janeiro  and 
Bahia,  I  hereby  authorise  and  direct  you,  from 
and  out  of  the  remittances  that  you  may  receive 
against  net  proceeds  of  any  consignments  made 
by  me  to  either  of  your  firms,  subsequent  to 
the  1st  May  last,  to  pay  such  acceptances  upon 
and  as  they  become  due,  or  afterwards,  if 
previously  to  the  receipt  of  such  net  proceeds 
of  such  consigments,  the  bills  are  not  honoured 
by  me  "  : — Held,  that  this  letter  did  not  require 
a  stamp,  either  as  an  inland  bill  or  as  an 
agreement.  Walker  v.  Rottron^  9  M.  &  W.  41 1  ; 
11  L.  J.,  Ex.  173. 

gpeoiilc  Performance — Hotioe  to   Treat.]  — 

Specific  performance  having  been  decreed  against 
a  railway  company,  founded  on  the  ordinary 
notice  to  treat  and  assessment  of  value  by  a 
jury,  the  notice  to  treat  need  not  be  stamped  as 
an  agreement.  Rawlings  v.  Metropolitan  Ry.^ 
18  L.  T.  870. 

Order  to  Pay  over  J — ^A.  having  goods  at  the 
wharf  of  B.,  which  C.  had  conveyed  there  by 
Bhip,  gave  B.  a  paper  by  which  he  authorised  him 
to  sell  the  goods,  and  out  of  the  proceeds  to  pay 
C.  the  bahmce  due  to  him  for  freight,  mention- 
ing  the  sum  :  B.  sold  the  goods  and  received  the 
proceeds : — Held,  in  an  action  by  C.  against  B. 
lor  the  sum  mentioned  in  the  paper,  that  the 
paper  did  not  require  a  stamp,  tlumphreys  v. 
Briant,  4  Car.  &  P.  157. 

A.'8  attorney  gives  B.  a  written  authority  to 
pay  money  for  A.  This  authority  does  not 
require  a  stamp,  either  as  an  agreement  or  as 
a  power  of  attorney.  Parker  v.  BuboU,  7  Car.  & 
P.406;  lM.&W.30;lGale,366;5L.J.,Ex.90. 

Sequeit  to  Landlord's  BailifCj—The  follow- 
ing document  does  not  requh*e  an  agreement 
■tamp:— "I,  N.  F.,  do  hereby  request  S.  B., 
bailiff  to  my  landlord,  who,  on  the  4th  No- 
vember, 1848,  having  distrained  my  goods  on  the 
5 remises  which  I  now  hold,  for  lOOOZ.,  as  rent 
ue  to  S.  B.,  and  I  request  him  to  forbear  the 
sale  thereof  until  the  2nd  February,  1849,  to 


enable  me  to  discharge  the  rent ;  and  I  hereby 
request,  agree,  and  consent,  that  the  goods  so- 
distrained  shall  remain  at  my  proper  cost  in  his- 
{)osscssion  upon  the  premises  until  the  2nd 
February,  1849,  and  I  undert-ake  to  give  up  the- 
same  gocnls  and  not  to  replevy  the  same,  and 
that  this  distress  shall  remain  in  full  force  during- 
that  time  ;  and  1  undertake  to  give  up  peaceable 
possession  of  the  premises  and  effects  distrained 
on  the  2nd  February,  1849,  and  pay  all  costs- 
and  charges  attending  this  distress."  FUhwick 
V.  yrihie*,  4  Ex.  825  ;  19  L.  J.  Ex.  153.  S.  P.,. 
Hill  V.  Ranxom,  6  Scott  (N.R.)  571  ;  5  Man.  &G, 
789  ;  12  L.  J.,  C.  P.  275. 

Vote  by  Broker  to  his  Principal.] — A  note- 
sent  by  a  broker  to  his  principal,  of  a  purchase- 
he  had  made,  did  not  require  a  stamp,  as- 
a  minute  or  memorandum  or  an  agreement, 
although  the  subject  of  the  purchase  was  above- 
20/.  value,  and  not  within  any  exemption  from 
stamp  duty.  Joitevhs  v.  Pehrer^  1  Car.  &  P.  34U 
S.  P.,  TomkiTU  v.  Savory,  9  B.  &  C.  704  ;  4  M.  & 
Ry.  538  ;  7  L.  J.  (o.s.)  K.  B.  334. 

Letter  to  Prove  Contract  of  Xarriage.] — A 

letter  read  to  prove  a  contract  of  marriage  need 
not  be  stamped.     Orford  v.  Cole,  2  Btark.  351. 

Dissolution  of  Partnership.] — When  a  notice 
of  dissolution  of  partnership  stated  that  the 
parties  had  agreed  to  dissolve,  it  is  not  admissible 
unless  stamped  as  an  agreement.  May  v.  Smithy 
I  Esp.  283.  See  Jenkins  v.  Blizardj  1  Stark. 
418  ;  18  R.  R.  792. 

Beyooable  Agreement  to  Grant  Permission  for 
Erection  of  Jetty.] — By  an  instrument  not  under 
seal  the  conservators  of  the  Thames  agreed  to 
grant  permission  during  their  pleasure  to  the 
appellants  to  construct  and  retain  a  jetty  in  con- 
sideration of  an  annual  payment  yearly  so  long- 
as  the  jetty  was  allowed  by  the  conservators  to 
remain : — Held,  that  the  instrument  was  not 
chargeable  with  stamp  duty  under  33  &  34  Vict. 
c.  97  (the  Stamp  Act,  1870),  either  as  a  "con- 
veyance on  sale  "  within  s.  70,  or  as  an  instru- 
ment whereby  any  property  was  transferred  to 
or  vested  in  any  person,  within  s.  78,  or  as  & 
'*  lease  or  tack,"  or  "  bond,  covenant,  or  instru- 
ment of  any  kind  whatsoever,"  within  the 
schedule,  but  only  as  an  "  agreement."  Tliame^F 
Omstrvators  v.  Inland  Revenue  Commissioners,. 
56  L.  J.,  Q.  B.  181 ;  18  Q.  B.  D.  279  ;  56  L.  T. 
198  ;  85  W.  R.  274. 

Auction  —  Xemorandum  by  Auctioneer.] — ^A 

written  paper  signed  by  the  auctioneer,  and 
delivered  to  the  bidder,  to  whom  lands  were  let 
by  auction,  containing  the  description  of  the 
lands,  the  term  for  which  they  are  let  to  the 
bidder,  and  the  rent  payable,  must  be  stamped. 
Ramshottom  v.  Mortley,  2  M.  dc  S.  445  ;  15  R.  R. 
304. 

But  a  similar  paper,  not  signed  by  the  auctioneer 
or  any  of  the  parties,  was  not  such  a  minute 
of  the  agreement  as  was  required  to  be  stamped, 
nor  such  a  writing  as  would  exclude  parol  evi- 
dence. Ramtbott&m  v.  Tunhrid^e,  2  M.  &  S.  434  ; 
15  R.  R.  302. 

Besolution  of  Company.] — ^A  resolution  of  a 
company  or  an  association,  for  the  appointment 
of  a  clerk  or  a  secretary,  at  a  certain  salary,  la 
not  an  agreement,  nor  a  minute,  nor  a  memo- 
randum of  an  agreement,  that  need  be  stamped. 
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Vavghton  v.  Brine.  1  Scott  (N.B.)  258  ;  1  Man. 
&  G.  359  ;  9  L.  J.,  C.  P.  326. 

A  minute  of  a  resolution  entered  in  the  books 
of  a  joint-stock  company,  for  the  acceptance  of 
a  tender  for  work  to  oe  done  for  the  company,  is 
not  a  minute  nor  a  memorandum  of  an  agree- 
ment that  need  be  stamped.  Lucaa  v.  Beach^ 
I  Scott  (N.R.)  350  ;  1  Man.  &  G.  417. 

But  a  minute  of  a  resolution,  which  purported, 
•on  the  face  of  it,  to  be  an  agreement  that  the 
plaintiff  should  have  an  additional  sum  for  the 
«xtra  trouble  imposed  on  him  by  a  deviation 
from  the  original  line  of  road,  and  which  was 
read  over  to  the  plaintiff,  and  was  assented  to 
fcy  him,  required  an  agreement  stamp — ^per  Eolfe, 
£.,  at  nisi  prius.  Lucat  v.  Beach^  1  Scott  (N.B.) 
350  ;  1  Man.  &  G.  417. 

AgreemeiLt  to  Pay  Uncertain  Amount.] — An 
instrument  by  which  a  party  promises  to  pay 
•65/..  and  also  all  such  other  sums  as  by  reference 
to  his  books  he  owed  to  another,  with  interest, 
requires  an  agreement  stamp.  Smith  v.  JMght- 
irtgale,  2  Stark.  375  ;  20  R.  R.  694. 

Extra  Work.] — ^Where  work  has  been  done 
under  a  written  contract,  the  plaintiff  cannot  re- 
cover for  extras  imless  the  contract  is  stamped. 
Vincent  v.  Cole,  7  L.  J.  (o.e.)  K.  B.  130. 

Debontore  or  Promissory  Note— Hot  under 
Seal — Payable  to  Order.] — An  instrument  issued 
by  a  company  incorporated  under  the  Joint 
Stock  Companies  Acts,  1856  and  1862,  purport- 
ing upon  the  face  of  it  to  be  a  "debenture,"  with 
•coupons  for  the  payment  of  interest  half-yearly 
Attached  to  it,  and  containing  an  engagement  on 
the  part  of  the  company  to  pay  *'  the  amount  of 
this  indenture  "  to  A.  B.  or  order  on  a  given  day, 
with  interest  at  five  per  cent.,  is  under  the  Stamp 
Act,  1870,  chargeable  with  a  debenture  stamp  of 
"2*.  6//.,  and  not  with  a  promissory-note  stamp. 
Brithh  India  Steam  Navigatiim  Co.  v.  hdand 
Bevenve  CommiB»ioners^  50  L.  J.,  Q.  B.  617  ;  7 
•Q.  B.  D.  165  ;  44  L.  T.  378  ;  29  W.  R.  610. 

Approval  of  Draft.] — A  draft  agreement  had 
on  the  back  of  it  the  following  memorandum  : — 
■*'  We  approve  of  this  draft,"  and  this  was  signed 
l)y  the  parties : — Held,  that  it  did  not  require 
any  stamp.  Doe  d.  Lamhourn  v.  Ped-griph,  4  Car. 
A  P.  312. 

Proposals  and  Aeoeptanoes.] — ^Where  a  pro- 
posal was  made  in  writing  by  A.  to  let  a  piece 
of  land  to  B.  on  certain  terms  contained  in  a 
written  agreement  between  B.  and  C,  and  A. 
afterwards  agreed  by  parol  that  B.  should  have 
the  land  upon  the  terms  proposed : — Held,  that 
the  original  proposal  was  receivable  without  a 
■stamp.  Brant  v.  Broym,  5  D.  &  R.  582  ;  3  B.  & 
C.  665  ;  3  L.  J.  (O.S.)  K.  B.  111.  And  see  Edgar 
y.  BVwh,  1  Stark.  464  ;  18  R.  R.  809 ;  !Pttmer  v. 
Ford,  M.  &  M.  131  ;  7  B.  &  C.  625  ;  6  L.  J. 
<0.s.)  K.  B.  122;  Chaplin  v.  Clark,  4  Ex.  407  ; 
I>oe  d.  Bingham  v.  Cartwright,  3  B.  &  Aid.  326. 

Where  a  proposal  made  orally  is  assented  to 
in  writing,  the  latter  being  evidence  of  an  agree- 
ment, is  not  admissible  without  a  stamp ;  as, 
where  it  is  written  by  the  defendant  and  signed 
by  the  plaintiff.  Hegarty  v.  Milne,  14  C.  B. 
«27  ;  2  C.  L.  R.  779  ;  23  L.  J.,  C.  P.  151 ;  18  Jur. 
496  ;  2  W.  R.  373. 

If,  after  two  parties  have  orally  agreed  to  cer- 
tain terms,  one  of  them  desires  that  they  shall 
he  put  into  writing,  and  the  other  writes  them 


out  in  the  form  of  a  proposal,  which  is  orally 
accepted,  this  does  not  require  a  stamp  aa  an 
agreement.    Latng  v.  Smith,  3  F.  &  F.  97. 

In  an  action  for  work  and  labour,  the  defen- 
dant offered  in  evidence  a  proposal  on  his  part, 
which  was  not  finally  acceded  to,  containing  an 
estimate  of  the  amount  of  the  work  : — Held, 
that  it  being  a  mere  proposal  and  estimate,  it 
might  be  read,  although  it  was  not  stamped. 
Pcnniford  v.  Hamilton,  2  Stark.  475. 

No  dcxiument  requires  an  agreement  stamp  un- 
less it  amounts  to  an  agreement  of  itself  or  to  a 
memorandum  of  an  agreement  already  made; 
and  therefore  a  written  or  printed  offer  not  ac- 
cepts in  writing  does  not  require  a  stamp. 
Carlill  V.  Carbolic  Smoke  Ball  Co.,  61  L.  J.,  Q.  B. 
696 ;  [1892]  2  Q.  Bi  484  ;  56  J.  P.  6fi5. 

The  following  document  is  not  a  mere  proposal 
but  requires  an  agreement  stamp : — "  I  agree  to 
build  up  eight  cabins  on  board  of  the  *  American 
Lass  *  for  40Z.  in  cash."  Hegarty  v.  MUne,  2  C. 
L.  R.  779  ;  23  L.  J.,  C.  P.  151  ;  18  Jur.  496 ;  2 
W.  R.  373. 

The  defendant  directed  the  plaintiff,  who  was 
possessed  of  a  patent  for  furnaces,  to  send  him 
"  a  licence  to  use  two  of  his  patent  furnaces,  to 
be  applied  to  a  single  plate,  &c.,  for  25/.,  as 
agreed  ;  the  engineers*  or  furnace-builders'  time, 
to  superintend  or  fix  the  above  order,  to  be  paid 
six  shillings  a  day"  :— Held,  an  agreement,  and 
not  a  mere  proposal.  Chanter  v.  Dickenson^  2 
D.  (N.8.)  838  ;  6  Scott  (n.e.)  182  ;  6  Man.  &  G. 
253  ;  12  L.  J.,  G.  P.,  147 ;  7  Jur.  89. 

A  manager  of  a  theatre  wrote  to  an  actor, 
offering  him  an  engagement,  at  a  weekly  salary 
of  21,  Some  months  afterwards  the  manager 
wrote  to  the  actor,  stating  that  his  services 
would  be  no  longer  requirol,  unless  he  would 
accept  30*.  a  week  only,  for  the  summer  season. 
The  manager,  however,  subsequently  wrote  to 
the  actor  as  follows  : — "  I  have  received  your 
letter,  and,  on  reconsideration,  will  give  you  the 
same  terms  (2/.)  per  week  for  the  summer 
season."  In  an  action  for  the  amount  of  his 
salary  as  an  actor  at  the  theatre : — Held,  that 
the  letters  were  only  proposals,  and  did  not 
require  a  stamp.  Hiuhpetn  v.  Yarnold,  9  C.  B. 
625  ;  19  L.  J.,  C.  P.  321  ;  14  Jur.  578. 

Pending  a  negotiation  for  a  tenancy,  the  terms 
of  which  were  arranged  by  parol,  the  landlord 
signed  and  delivered  to  the  tenant  the  following 
memorandum  : — '•  1  shall  be  happy  to  allow  Mr. 
B.  to  leave  the  apartments  without  any  notice, 
if  he  finils  anything  which  may  at  all  lead  him 
to  suspect  that  there  is  any  embarrassment  in 
his  landlord  "  : — Held,  that  this  was  not  such  an 
agreement,  or  a  minute  of  an  agreement,  as  to 
require  a  stamp.  Bethell  v.  Blencotoe,  3  Scott 
(N.H.)  568  ;  3  Man.  &  G.  119  ;  10  L.  J.,  C.  P.  243. 

Boles  for  Ooyemment  of  Sobool — Signed  by 
Vaster.] — The  trustees  of  a  free  school  drew  up 
rules  for  the  government  of  the  school,  prescrib- 
ing also  the  terms  upon  which  the  master  should 
hold  or  be  dismissed  from  his  office.  These  were 
signed  by  the  trustees  and  by  the  master,  who 
was  already  in  office,  and  were  produced  by  the 
trustees  on  the  trial  of  a  cause  between  them 
and  the  master  (then  dismissed),  as  "  rules  agreed 
upon  at  a  meeting  of  the  trustees  "  : — Held,  ad- 
missible without  being  stamped  as  an  agreement. 
Browne  v.  Dawtson,  4  P.  &  D.  356  ;  12  A.  &  E. 
624  ;  10  L.  J.,  Q.  B.  7. 

Appointment  to  Ofloe.]  —The  appointment  in 
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writing  of  a  treasurer  to  the  guardians  of  the 
poor  of  Birmingham,  under  a  local  act,  at  a 
jearlj  salary,  requires  a  stamp.  Reg,  y.  Welch ^ 
2  Car.  &  K.  296  ;  1  Den.  C.  C.  199. 

Two  persons,  who  had  been  appointed  com- 
mon-keepers in  a  manor,  appointed  their  deputy, 
by  the  following  writing  signed  by  them  : — "  We, 
the  undersigneil,  having  being  appointed  common- 
keepers,  hereby  nominate  and  appoint  you  our 
deputy  for  the  lower  common,  and  authorise  you 
to  act  for  us  in  that  behalf  in  all  things  pertain- 
ing to  the  rights  and  privileges  of  the  lord  and 
the  tenants  of  the  manor,  with  the  same  powers 
and  in  the  same  manner  as  it  would  be  our  duty 
to  act."  It  then  went  on  to  state  what  were  the 
rights  of  common,  and  in  what  manner  the  duties 
of  common-keeper  should  be  exercised : — Held, 
that  this  document  did  not:rcquire  to  be  stamped, 
as  being  a  "  grant  or  appointment  of  or  to  an 
office  or  employment,"  with  55  Geo.  3,  c.  184. 
RoberU  v.  EllioU,  11  M.  &  W.  527. 

Proipeetas.] — In  an  action  by  a  schoolmaster 
for  a  sum  of  money  in  lieu  of  three  months' 
notice  of  the  removal  of  the  defendant's  sons 
from  school,  it  appeared  that  the  defendant's 
agent,  having  expressed  a  wish  to  place  the  de- 
fendant's sons  under  the  plaintiffs  care,  received 
from  the  latter  a  prospectus,  which  stated  that 
the  terms  were  60  guineas  per  annum,  and  that 
three  months*  notice,  or  payment,  was  required 
previously  to  the  removal  of  a  pupil.  The  plain- 
tiff, at  the  time  of  delivering  the  prospectus, 
agreed,  verbally,  that  the  boys  should  be  charged 
for  at  the  rate  of  50  guineas  per  annum  each. 
The  boys  were  thereupon  sent  to  the  plaintiffs, 
and  were  taken  away  without  the  stipulated 
notice : — Held,  that  the  prospectus  was  a  pro- 
posal, and  not  an  agreement,  and  that  no  stamp 
was  necessary.     Clay  v.  Grofts^  20  L.  J.,  Ex.  361 . 

Where  the  agreement  on  which  the  action  is 
brought  is  contained  in  a  prospectus  of  terms 
delivered  by  the  plaintiff  to  the  defendant,  it  is 
necessary  to  get  that  identical  copy  stamped 
which  has  been  delivered.  Williana  v.  Stough- 
ton,  2  Stark.  292. 

But  in  a  somewhat  similar  case  a  prospectus 
was  allowed  to  be  read  to  show  what  the  terms 
were  although  it  was  not  stampecL  Edgar  v. 
£lick,  I  Stark.  464  ;  18  B.  B.  809. 

Letters  of  Traden.] — ^A  letter  written  by  a 
son  who  managed  his  mother's  trade  for  her,  to  a 
creditor  of  hers,  containing  a  promise  to  pay  her 
debt,  need  not  be  stamp^,  and  was  exempted 
onder  32  Geo.  8,  c.  51.  Mackenzie  v.  Banksy  5 
Term  Rep.  176. 

Beveral  DoeumeiLtB.] — B.  wrote  to  an  associa- 
tion to  insure  a  vessel,  and  agreed  to  abide  by 
their  rules ;  the  policy  did  not  mention  the 
^es  : — Held,  one  contract,  and  that  the  letter 
was  admissible  without  a  stamp,  as  the  policy 
was  stamped.  Albert  Average  Atsociatiofiy  In 
re.Blyth'scaee,  L.  R.  13  Eq.  629  ;  20  W.  B.  604. 

Where  a  contract  is  contained  in  letters,  it  is 
sufficient  if  one  of  the  letters  bears  a  stamp, 
although  on  the  part  of  one  of  the  contracting 
parties  the  letters  are  written  and  signed  by  an 
agent.  Grant  v.  Maddox,  15  M.  &  W.  737  ;  15 
L.  J.,  Ex.  104. 

Where  A.,  by  letter,  entered  into  an  agreement 
with  B.,  who  became  a  party  to  the  engagement 
oy  writing  a  memorandum  at  the  bottom  of  the 
"^py  of  the  letter,  and  C.  afterwards  became 
£<>anuitee  for  B.  to  A.  by  an  indorsement  on  the 


back  of  the  copy  of  the  same  letter,  in  which 
reference  w^as  made  to  the  terms  of  the  agree- 
ment on  the  other  side  of  such  copy  : — Held, 
that  only  one  stamp  was  necessary.  Stead  v. 
Llddard,  8  Moore,  2  ;  1  Bing.  196  ;  1  L.  J.  (0.8.) 
C.  P.  52. 

The  defendant  having  purchased  the  lease  of 
a  house  at  a  public  auction,  he  afterwards  wrote 
to  the  auctioneer  requesting  him  to  send  the  key, 
and  stating  that  his  auctioneer  was  desirous  of 
taking  an  inventory  of  the  fixtures.  The  auc- 
tioneers accordingly  met,  and  disagreeing  as  to 
the  valuation,  appointed  an  umpire,  to  whom 
they  inclosed  an  inventory,  stating  the  fixtures 
to  be  the  property  of  the  plaintiffs,  and  valued 
to  the  defendant.  The  umpire  made  a  valuation, 
and  appraised  the  fixtures  at  a  certain  sum,  and 
returned  the  inventory  with  an  appraisement 
duly  stamped.  The  defendant  by  letter  after- 
wards re([ue.sted  the  plaintiffs*  auctioneer  to 
remove  the  fixture:),  which  was  done,  and  on  the 
following  day  the  defendant  wrote  to  the  plain- 
tiffs that  he  would  attend  at  the  house  and  pay 
them  the  amount  of  the  fixtures  as  settled  by  the 
appraiser.  The  first  and  last  letters  were  signed 
by  the  defendant,  but  the  first  only  was  stamped : 
— Held,  that  one  stamp  was  sufScient.  Hem' 
ming  v.  Perry^  2  M.  &  P.  375. 

A  letter  put  in  was  stamped  with  a  30«.  stamp ; 
a  second  letter  was  offered  by  the  defendant  to 
show  that  the  contract  was  for  a  yearly  tenancy. 
Tuis  letter  was  unstamped  and  was  rejected  : — 
Held,  the  rejection  was  proper,  as  if  it  was  a 
separate  agreement  it  required  an  agreement 
stamp ;  and  if  it  was  a  portion  of  the  same  agree- 
ment, a  stamp  was  necessary  upon  one  of  the 
letters.  AUierstuiie  v.  Bontock^  2  Scott  (n.e.) 
637  ;  2  Man.  &  G.  511  ;  1  Drink.  96  ;  10  L.  J., 
C.  P.  113. 

D.,  being  the  holder  of  several  bills  of  ex- 
change, and  being  indebted  to  the  plaintiff,  and 
also  to  R.  and  G.,  the  plaintiffs  agents,  addressed 
to  the  Litter  as  such  agents  a  letter,  wherein  he 
proposetl  to  hand  over  to  them  certain  of  these 
bills  on  receiving  from  them  bills  of  lading  for 
a  cargo  of  wheat  shipped  on  his  order  and  for 
his  account  by  the  plaintiff.  B.  and  G.  received 
two  of  the  bills  of  exchange,  and  wrote  a  letter 
to  D.,  varying  the  terms  of  his  proposal,  and 
consenting  to  receive  the  bills  generally  on  ac- 
count when  cashed.  The  first  letter  was  stamped ; 
the  second  was  not  stamped : — Held,  that  the 
first  letter  was  the  only  evidence  of  the  contract 
upon  which  the  bills  were  delivered  to  B.  and  G., 
and  therefore  properly  stamped.  SohuUz  v. 
AHley,  2  Scott,  815  ;  2  Bing.(N.O.)  544;  6  L.  J., ' 
C.  P.  130. 

Beferenee  to  other  Dooument — Only  one  Agree- 
ment.]— Where  an  agreement  refers  to  another 
document,  so  that  the  two  papers,  in  fact,  form, 
only  one  agreement,  it  is  sufficient  if  one  of  the 
papers  only  bears  an  agreement  stamp.  Peate 
V.  Dickin,  I  C,  M.  &  B.  422 ;  5  Tyr.  116 ;  4 
L.  J.,  EiX.  28. 

The  following  memorandum,  signed  by  the 
plaintiff,  was  offered  in  evidence  : — 
"  Total  value  of  wheat  grown,  &c.      £94  10    8 

Bent  due  to  Mr.  A.     .        .        .        53  10    0 


Balance  due  to  Mrs.  M.   .      £410    8 


and  secured  by  the  joint  and  several  note  of 
certain  persons.  This  note  ia  to  be  subject  to 
the  revised  valuation  of  C.  and  D.,  and  will  be 
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more  or  less  than  4U.  0*.  8^.,  according  as  they 
value  the  com.  The  note  was  given  up  to  me 
this  20th  August,  1844  "  :— Held,  that  the  agree- 
ment to  which  the  memorandum  referred  being 
already  in  evidence,  the  memorandum  itself  was 
admissible  without  a  stami).  Marshall  v.  Powell^ 
9  Q.  B.  779  ;  16  L.  J.,  Q.  B.  5  ;  11  Jur.  61. 

Stamped  IiutnimeiLt  —  Beferenee  to  TTn- 
Btamped.] — An  instrument  legally  stamped  is 
not  vitiated  by  referring  to  instruments  which 
are  not  stamped.  DtLck  v.  Braddyll^  M'Clel. 
217;  13  Price,  455. 

SpeoifleatioiL — Hot  Annexed.] — ^A  specification 
referred  to  in  an  agreement,  out  not  annexed 
thereto,  may  be  stamped  as  a  separate  instru- 
ment.    Briggg  v.  Pecl^  11  Jur.  611. 

A  specification  of  works  signed  by  the  parties 
to  an  agreement  for  their  execution,  and  referred 
to  in  such  agreement,  but  not  annexed  to  or  in- 
dorsed upon  it,  should  be  stamped  separately 
from  the  agreement.    Jnstan  v.  Yates,  1  W.  R.  24. 

Bemiie— Coyenants  in  Expired  Lease— Solie- 
dole.] — By  an  agreement  of  demise,  the  land 
was  to  be  farmed  according  to  covenants  con- 
tained in  an  expired  lease.  The  expired  lease 
being  produced  in  an  action  brought  for  not 
farming  the  land  according  to  those  covenants  : 
— Held,  that  it  was  not  a  schedule,  catalogue  or 
inventory  containing  the  conditions  or  regula- 
tions for  the  management  of  a  farm,  and  there- 
fore did  not  require  a  stamp.  Strutt  v.  Robiruon, 
3  B.  &  Ad.  395. 

Alteration  of  Instrument.]— If  an  agreement 
has  a  penal  clause  added  after  the  signature  of 
one  party,  it  may,  nevertheless,  under  circum- 
stances, only  constitute  one  instrument,  and  so 
no  new  stamp  be  necessary.  Knight  v.  Crock- 
ford,  1  Esp.  190 ;  5  R.  R.  729. 

Where  the  terms  of  a  properly-stamped  agree- 
ment were  altered  by  a  subsequent  agreement, 
which  was  not  stamped  : — Held,  that  the  latter 
agreement  could  not  be  read  in  evidence,  nor 
could  the  plaintiff  recover  on  the  counts  on  the 
first  agreement  only.  JReed  v.  Deere,  7  B.  &  C. 
261  ;  2  Car.  &  P.  624  ;  31  R.  R.  190. 

The  alteration  of  an  agreement  to  give  up  a 
farm  by  adding  the  worcls  "  house  and  premises," 
after  the  instrument  is  complete,  does  not  render 
a  fresh  stamp  necessary.  Doe  d.  Waters  v. 
HouglUon,  1  M.  &  Ry.  208  ;  6  L.  J.  (O.S.)  K.  B.  86. 

An  agreement  altered  by  the  parties  before  the 
date  mentioned  for  performances  requires  a  fresh 
stamp.  Bacon  v.  Simpson,  3  M.  &  W.  78 ;  7 
L.  J.,  £iX.  34. 

By  memorandum  A.  and  B.  agreed  to  refer  a  dis- 
pute to  an  impartial  surveyor ;  by  a  further 
memorandum  written  on  the  same  paper  on  a 
subsequent  day  it  was  agreed  that  the  question 
should  be  settled  by  one  C. : — Held,  that  the  two 
memoranda  required  only  one  stamp.  Taylor  v. 
Parry,  1  Man.  &  G.  604  ;  1  Scott  (n.b.)  576  ;  9 
li.  J.,  C  P.  298. 

Cognovit  or  Warrant  of  Attorney.]— A  mere 
cognovit  need  not  be  stamped.  Ames  v.  Hill,  2 
Bos.  &  P.  150.  8.  P.,  Clarke  y.  Jones,  3  D.  P.  C. 
277  ;  Bray  v.  Manwn,  8  M.  &  W.  668,  670  j  10 
L.  J.,  Ex.  468  ;  6  Jur.  635. 

Unless  it  contains  some  terms  of  agreement, 
and  the  money  to  be  paid  exceeds  20Z.  (now  5^., 
by  23  Vict.  c.  15),  in  which  case  the  same  stamp 


is  required  as  on  an  agreement.  Reardon  v. 
Sumby,  4  East,  187. 

A  cognovit  which  merely  gives  the  defendant 
time  does  not  require  an  agreement  stamp.  Jay 
V.  Warren,  1  Car.  &  P.  532. 

Although  the  plaintiff,  at  the  time  of  its  exe- 
cution, undertakes  on  a  separate  paper  to  give 
the  defendant  time.  Marley  v.  Halt,  2  D.  P.  C. 
494. 

Though  containing  a  stipulation  not  to  take 
advantage  of  its  being  before  declaration.  Green 
V.  Gray,  1   D.  P.  C.  3.50. 

But  a  cognovit  containing  terms  of  agreement 
must  be  stamped.  Rose  v.  TonUinsan,  3  D. 
P.  C.  49. 

A  defeasance  upon  a  warrant  of  attorney  does 
not  require  a  separate  stamp  from  that  u|X)n  the 
warrant  of  attomev.  Cawthome  v.  Holben,  1 
Bos.  &  P.  (N.B.)  279. 


Amount  ITeoessary.] — ^A  warrant  of  at- 


torney,  dated  9th  November,  1840,  to  secure  1,000/, 
principal,  and  interest  at  5Z.  per  cent.,  from  the 
Ist  July,  1 840,  requiretl  only  an  ad  valorem  stamp 
of  51.,  which  only  covered  the  principal  sum 
secured  of  l.OOOZ.,  the  interest  already  accrued 
from  July  till  November  not  being  considered  by 
the  court  to  be  a  sum  of  such  a  nature  as  to  raise 
the  principal  above  1,000/.  Pierpoint  v.  Gmcer^ 
5  Scott  (N.R.)  605  ;  2  D.  (N.S.)  652  ;  4  Man.  &  G. 
795  ;  12  L.  J.,  C.  P.  55  ;  6  Jur.  952. 

Sale  by  Auotion — Several  Lots.] — If,  on  a  sale 
by  auction,  the  same  person  is  declared  the 
highest  bidder  for  several  lots,  a  distinct  con- 
tract arises  for  each  lot.  Emvterson  v.  Heelis^ 
2  Taunt.  38;  11  R.  R.  520. 

Leasehold  and  copyhold  premises  were  put  up 
to  auction  in  two  separate  lots,  which  were 
knocked  down  to  the  purchaser,  and  he  signed 
the  following  memorandum  : — ^'*  I  hereby  ac- 
knowledge that  1  have  this  day  purchased  by 
public  auction  Lots  1  and  2  of  the  estates  men- 
tioned  in  the  annexed  particulars,  at  245Z.  (150/. 
for  Lot  1,  and  95/.  for  Lot  2)."  Upon  refusal 
of  the  purchaser  to  complete  the  purchase,  the 
premises  were  resold,  and  an  action  was  broug^ht 
to  recover  the  difference  of  the  price : — Held, 
that  the  memorandum  required  two  stamps. 
Watling  v.  Norwood,  12  Jur.  48. 

Semble,  that  if  parties  choose  to  divide  their 
contracts,  so  as  to  lessen  the  amount  of  stamps, 
they  may  legally  do  so.  Uairkins  v.  Clvtterbttckf 
2  Car.  &  K.  810. 

The  same  paper,  containing  two  different  con- 
tracts for  the  purchase  of  different  lots  by  dif- 
ferent persons,  having  one  stamp  affixed  on  that 
part  of  the  paper  which  contains  the  contract  of 
sale  with  the  defendant,  and  to  which  the  stamp 
officer's  receipt  for  one  penalty  refers,  is  suffi- 
cient to  legalise  the  evidence  of  such  contract* 
Powell  V.  Edmunds,  12  East,  6  ;  11  B.  R.  316. 

Several  Parties.] — The  several  underwriters  of 
the  same  policy  have  such  a  community  of  in- 
terest in  the  subject  insured,  that  if  they  all 
agree  to  refer  the  demand  of  the  assured  on  that 
policy,  one  stamp  for  the  agreement  to  refer  and 
one  stamp  for  the  award  are  sufficient.  Chodson 
V.  Ibrbes,  6  Taunt.  171  ;  1  Marsh.  525. 

An  agreement  by  several  for  a  subscription  to 
one  common  fund,  such  as  for  making  a  wet  dock 
at  Bristol,  though  several  as  to  each  subscriber, 
only  requires  one  stamp.  Davis  v.  ^ViUiams,  IS 
East,  232. 
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By  a  written  agreement  three  persons  bound 
themselves,  that,  in  consideration  of  A.  discharg- 
ing a  debt  due  from  B.  to  C,  amounting  to  200?., 
with  the  costs  thereupon,  each  of  the  three  would 
severally  pay  50/.,  and  one-fourth  part  of  such 
costs,  and  give  a  bond,  bill,  or  note,  for  his  own 
proportion  : — Held,  that  the  agreement  required 
only  one  stamp.  Ramtbottom  v.  DavUj  4  M.  &  W. 
584  ;  7  D.  P.  0.  173  ;  8  L.  J.,  Ex.  80. 

A  cargo  of  goods,  part  of  which  belonged  to  T. 
separately,  and  part  to  T.  and  W.  as  partners, 
being  in  the  hands  of  the  consignee,  T.,  on  appli- 
cation for  both  parcels,  signed  an  undertaking 
in  the  name  of  T.  and  W.  to  pay  freight  for 
them,  but  commencing  with,  "  I  hereby  engage 
to  pay,"  and  the  goods  were  delivered  to  him. 
On  an  action  against  T.  for  the  freight  of  his 
own  parcel,  the  agreement  was  produced,  with  a 
single  stamp  impressed,  and  held  admissible, 
because,  although  the  agreement  related  to  the 
goods  of  the  partnership  as  well  as  his  own,  he 
could  not  bind  his  partner  as  to  the  latter,  but 
had  made  himself  personally  liable  for  the  whole, 
and  therefore  the  agreement  was  entire.  Skipton 
V.  Thorntim,  1  P.  &  D.  216;  9  A.  &  £.  314  ;  8 
L.  J.,  Q.  B.  73. 

Where  several  parties  contract  to  do  respec- 
tively different  kinds  of  work  set  forth  in  a 
specification  : — Held,  that  the  contract  is  several, 
and  that  part  of  the  specification  only  which 
relates  to  the  work  to  be  done  by  any  one  of  the 
contractors,  is  part  of  the  agreement  of  such 
contractor,  and  that  the  agreement  may  be 
stamped  accordingly  by  him.  Briggi  v.  Petl^ 
11  Jur.  611. 

2.  Statutory  Exemptions. 
a.  Not  of  the  Value  of  iS6. 

Apparent  Value.] — On  appeal  against  an  order 
of  removal,  the  appellants,  to  show  that  the 
pauper  served  more  than  forty  days  as  an  ap- 
prentice in  the  respondent  parish  with  the 
a<»cnt  of  his  master,  produced  a  written  paper, 
purporting  to  certify  that  the  father  of  the 
pauper  agreed  to  give  his  master  eight  shillings 
for  the  term  of  his  apprenticeship  : — Held,  that 
there  being  nothing  to  show  that  tne  value  of  the 
subject-matter  of  the  agreement  was  201,  (now 
o/.),  it  did  not  require  a  stamp.  RtfjR  v.  Enderby, 
2  B.  &  Ad.  205  ;  9  L.  J.  (0.S,)  M.  C.  80. 

An  agreement  of  reference,  of  all  matters  in 
di&rence  in  a  cause,  does  not  require  a  stamp 
when  it  does  not  appear  that  the  matter  of  the 
agreement  is  of  the  value  of  202.  Lioyd  v.  Man- 
4eU,  1  L.  M.  &  P.  180  ;  19  L.  J.,  Q.  B.  192. 

A  memorandum  does  not  require  a  stamp,  if  it 
does  not  appear  affirmatively  tnat  it  relates  to  a 
matter  amounting  in  value  to  20Z.  Feltham  v. 
CaHwrlght,  7  Scott,  695. 

Bereral  Xatten.] — ^A  memorandum  signed  by 
a  bidder  after  his  name  had  been  marked  against 
several  lots  at  an  auction,  stating  that  he  agrees 
to  become  the  purchaser  of  the  several  lots  set 
against  his  name,  does  not  require  a  stamp, 
though  the  aggregate  exceed  20/.  in  yalue,  no 
single  lot  being  at  that  price.  Roots  v.  Dormer 
{Lord),  4  B.  &  Ad.  77  ;  1  N.  &  M.  667. 

An  instrument  as  follows : — *'  Memorandum. — 
Ur.  B.  has  left  in  the  cellar  at  &c.  seventy-two 
barrels  containing  ale,  in  Mr.  H.'s  casks,  which 
I  agree  to  allow  Mr.  H.  to  take  from  my  cellar  at 
*ay  time  within  three  months  from  this  date,  by 
icoeiving  one  day's  notice ;  and  if  left  in  the 
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cellar  beyond  that  time,  Mr.  B.  or  Mr.  H.,  or 
whom  it  may  concern,  to  pay  rent  or  warehouse- 
room  for  the  same.  Dated  this  4th  day  of 
August,  1842.  J.  S.,"  is  admissible  without  a 
stamp,  although  the  value  of  the  goods  exceeded 
202.,  the  amount  of  rent  (if  any)  being  less. 
Baldwin  v.  Alioger,  13  M.  &  W.  365  ;  14  L.  J., 
Ex.  34. 

Limited  Interest.] — Where  the  subject-matter 
of  an  agreement  is  a  limited  interest,  worth  less 
than  20Z.  a  year,  in  a  thing  worth  more  than  20/., 
the  agreement  does  not  require  a  stamp.  Doe  d. 
Morgan  v.  Amoi,  2  M.  &  Ry.  180  ;  6  L.  J.  (O.S.) 
K.  B.  226. 

Agreement  to  oonfeis  Judgment.] — An  agree- 
ment to  confess  judgment  for  30/.  to  secure  5/. 
and  costs,  was  not  an  agreement  for  payment  of 
more  than  20/.  within  23  Geo.  3,  c.  58,  s.  4,  and 
therefore  need  not  be  stamped.  Ames  v.  Hillf 
2  Bos.  &  P.  150. 

Lease  of  Ferry  and  Sale  of  Boat.] — Agreement 
in  April,  1804,  not  under  seal,  between  A.  and 
B.,  that  B.  shall  rent  of  A.  a  ferry  called  D.  for 
6/.  6*.  per  annum,  to  be  paid  half-yearly,  for 
which  A.  is  to  have  the  sole  use  of  the  ferry,  and 
whatever  profit  may  accrue  from  it,  for  the  time 
he  holds  the  same.  "  Be  it  also  remembered, 
that  A.  has  this  day  bought  of  B.  the  groat  ferry- 
boat for  20/.,  to  be  paid  by  instalments  of  5/. 
yearly,  on  April  6th,  the  first  in  1805"  :— Held, 
that,  as  the  instrument  purporting  to  convey  an 
incorporeal  hereditament  was  not  a  lease,  because 
not  under  seal,  it  did  not  require  a  lease  stamp, 
and  that,  if  the  rent  only  was  considered,  the 
subject-matter  of  the  agreement  was  not  of  the 
value  of  20/.,  and,  therefore,  no  stamp  was 
necessary.  Mayjield  v.  Robineon^  7  Q.  B.  486  ; 
14L.  J.,'Q.  B.  265. 

Xemorandnm  of  Sale  not   anoillarj  to 

Lease.] — Held,  also,  that  the  price  of  the  boat 
could  not  be  taken  into  consideration,  the  agree- 
ment as  to  that  not  being  ancillary  to  the 
contract  for  letting,  but  being  a  distinct  and 
separate  memorandum  of  a  bygone  purchase  of 
g(xxls,  and,  in  itself,  subject  to  no  stamp  duty. 
lb. 

Distress — ^Yalne  not  Apparent — Agreement 
for  Withdrawal.] — A  landlord  having  distrained 
the  goods  of  his  tenant,  withdrew  from  possession 
upon  the  tenant's  signing  the  following  memo- 
randum : — "  In  consideration  of  your  withdraw- 
ing the  distraint  upon  the  premises  I  hold  of 
yon,  for  one  year's  rent,  due,  &c.,  at  the  rate  of 
44/.  per  annum,  and  giving  time  for  the  payment 
of  the  rent  until  the  1st  February  next,  I  hereby 
authorise  and  empower  you,  on  default  being 
made  by  me  in  such  payment,  to  re-enter  and 
distrain  for  the  rent,  notwithstanding  the  with- 
drawal of  the  distraint  now  made  by  you  ;  and 
I  hereby  declare  your  withdrawing  the  present 
distraint  shall  in  no  ways  lessen,  abridge,  or  pre- 
vent your  again  distraining  upon  the  premises"  : 
— Held,  not  an  agreement,  or  a  minute  or  memo- 
randum of  an  agreement,  requiring  a  stamp; 
and  that,  if  it  was,  it  did  not  appear  to  be  an 
agreement  the  subject-matter  whereof  was  of 
the  value  of  20/.  ffill  v.  Raneomy  6  Scott  (N.R.) 
671  ;  5  Man.  &  G.  789  ;  12  L.  J.,  C.  P.  275. 

An  indemnity,  given  on  the  withdrawal  of  a 
distress  for  24«.  rent,  is  receiyable  without  a 
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Btampf  although  the  sum  sought  to  be  recovered 
under  it  exceecU  20/.  Cox  v.  Bailey ^  6  Scott 
(N.B.)  798  ;  6  Man.  &  G.  193. 

Landlord  and  Tenant — Agreement  to  Be- 
oocnpy — Bight  of  Oconpation.l — An  instrument 
as  follows  ;  **  I,  J.  T.,  agree  with  W.  M.  to  retake 
of  him  two  acres  of  land  from  the  10th  October. 
1840,  at  which  time  my  tenancy  expires,  until 
the  25th  March,  1841,  for  10/."  Signed  by  J.  T. 
only,  and  acted  on  by  W.  M.,  who  allowed  him 
to  remain  in  posses- ion  according  to  its  terms : — 
Held,  not  to  be  an  agreement,  whereof  the  mat- 
ter was  of  the  value  of  20Z.,  within  55  Geo.  3, 
c.  184,  as  the  value  of  the  subject-matter  in  such 
cases  is  not  the  value  of  the  premises  to  be  occu- 
pied, but  the  value  of  the  right  of  occupation. 
Doe  d.  Marlow  v.  WigginA,  3  G.  &  D.  504  ;  4 
Q.  B.  367  ;  12  L.  J.,  Q.  B.  1 77  ;  7  Jur.  529.  S.  P., 
Marlow  v.  Thompson,  1  D.  (N.B.)  675  ;  11  L.  J., 
Q.  B.  150  ;  6  Jur.  300. 

To  give  np  Goodwill  for  £7— Penalty  £20.]— 
An  agreement  to  give  up  a  house  and  the  good- 
will of  a  busineRS  for  7/.,  and  not  to  open  a  shop 
in  the  same  line  of  business  within  one  mile  of 
the  house,  under  a  forfeiture  of  20/.,  does  not 
require  a  stamp,  as  being  for  a  subject-matter  of 
the  value  of  20/.  Pemberton  v.  Vaughan,  10 
Q.  B.  87;  16  L.  J.,  Q.  B.  161  ;  11  Jur.  411. 
S.  P.,  Emmerson  v.  HeelU,  2  Taunt.  38  ;  11  R.  R. 
620. 

Agreement  to  do  Work.] — The  plaintiff  agreed, 
in  writing,  with  the  defendant,  to  do  the  brick- 
work of  a  building  for  1/.  14*.  per  rod,  the  defen- 
dant to  find  all  materials : — Held,  that  the 
agreement  did  not  require  a  stamp,  it  not  ap- 
pearing at  the  time  of  making  it,  that  its  value 
amounted  to  20/.,  though,  the  work  done  ulti- 
mately exceeded  that  amount.  Liddiard  v.  Gale^ 
4  Ex.  816;  19  L.  J.,  Ex.  160. 

A  written  undertaking  by  a  builder  to  do 
works  for  "  a  sum  lo  be  fixed  by  the  architect," 
the  value  not  appearing  on  the  face  of  it,  does  not 
require  a  stamp.  Rowland  v.  Lazarus^  1  F.  &  F. 
466. 

Interest  on  Bill  of  Ezohange.] — "In  con- 
sideration of  your  discounting  for  me  a  bill  of 
exchange  of  100/.,  drawn  by  J.  R.  on  £.  U.,  dated 
the  5th  August  instant,  payable  at  one  month 
after  date,  I  hereby  undertake  and  agree,  that  if 
the  bill  is  not  paid  at  maturity,  to  pay  you 
interest  at  the  rate  of  It.  in  the  pound  per  month, 
till  the  w^hole  is  fully  paid  and  satisfied'*  : — 
Held,  admissible  without  a  stamp,  the  subject- 
matter  of  it  being  the  payment  of  interest  of 
less  value  than  20/.  Semple  v.  Ste'uiau,  8  £x. 
622  ;  22  L.  J.,  Ex.  224  ;  17  Jur.  628. 

Agreementi  for  Payment  of  Xoney— I  0  TT.] — 
A  paper  as  follows  :  '*  Memorandum  :  1.,  J.  R., 
consent  to  take  10*.  per  month  from  W.  H.  H., 
in  discharge  of  32/.,  \V.  H.  H.  intends  giving 
him  ;  and  upon  the  said  sum  being  paid,  he 
engages  giving  a  receipt  in  full  of  all  demands  "  : 
6igne<l  by  J.  R.,  and  dated,  requires  a  stamp,  as 
an  agreement,  whereof  the  matter  is  of  the  value 
of  20/.  Remar  v.  Ilayward,  2  A.  &  E.  666  ; 
4  L.  J.,  K.  B.  64.  Tebbutt  v.  Ambler,  9  Car.  &  P. 
60. 

An  instrument  in  the  following  form,  "11th 
October,  1831,  I  0  U  20Z.,  to  be  paid  on  the 
22nd  inst.  W.  B." — ^requires  a  stamp,  either  as 
a  promissory  note,  or  as  an  agreement  for  the 


payment  of  money  above  the  value  of  20Z. 
Brooks  V.  JSlkine,  2  M.  &  W.  74  ;  2  Gale,  200 ;  6 
Ij.  J.,  Ex.  6. 

An  I  0  U  which  contains  special  terms  that 
the  sum  to  be  paid  shall  be  reduced  in  a  certain 
e?ent,  and  that  part  of  the  sum  shall  be  disposed 
of  in  a  particular  manner,  will  require  an  agree- 
ment stamp,  unless  it  relates  to  an  amount  under 
20/.    Hcant  v.  Philjjiftti,  9  Car.  &  P.  270. 

Growing  Frnit.] — An  agreement  for  the  sale 
of  growing  fruit  and  vegetables,  to  a  greater 
amount  than  20/.,  requires  a  stamp.  Rodwcll  v. 
Phillip*,  9  M.  &  W.  601  ;  1  D.  (NA)  885  ;  11 
L.  J.,  Ex.  217.  S.  P.,  Einmersofi  v.  HeeVu,  2 
Taunt.  38;  11  R.  R.  520. 

Indemnity — All  Costs,  Charges,  Bamages,  fte.] 

— An  agreement  to  indemnify  A.  from  all  costs, 
charges,  damages,  or  other  expenses  which  he 
may  incur  as  blil  for  B.,  requires  an  agreement 
stamp,  the  arrest  of  B.,  and  consequently  the 
liability  of  A.,  being  for  more  than  20/.,  though 
the  costs  incurred  do  not  amount  to  that  sum. 
Wrigley  v.  Smith,  3  N.  &  M.  181  ;  5  B.  &  Ad. 
1117;  3L.  J.,  K.  B.  116. 

b.  Sale  of  GNxkU. 

Natore  of  Order.] — In  an  action  for  not  de- 
livering goods  made  by  the  defenduit  for  the 
plaintifE  in  pursuance  of  an  order,  a  memo- 
randum in  writing  ordering  the  goods,  but  not 
proving  the  contract  between  the  parties,  may 
be  read  without  a  stamp.  Ingram,  v.  Zea,  2 
Camp.  521. 

When  under  Seal.] — ^A  contract  under  seal, 
relating  to  the  sale  of  goods,  is  not  exempt  from 
duty.  Clayton  v.  Burtenshaw,  7  D.  &  R.  800  ; 
5  B.  &  C.  41. 

Beeeipt.] — A  receipt  for  the  price  of  a  horse 
with  a  warranty  of  soundness  may  be  received 
as  evidence  of  the  warranty  without  an  agree* 
ment  stamp.  Skrine  v.  Elmore^  2  Camp.  407  ; 
11  R.  R.  754. 

Containing  Stipnlations.]— An  agreement  re* 
specting  the  sale  of  goods  need  not  be  stamped^ 
though  it  contains  stipulations  oonceming  the 
mode  of  payment  and  other  things.  Heron  v. 
Oranger,  5  Esp.  269. 

A  written  memorandum  for  the  purchase  of 
goods  is  an  agreement,  although  it  contains  & 
stipulation  for  payment  to  be  made  at  a  future 
day  ;  and  theief  ore  does  not  require  a  promissory 
note  stamp.    Ellis  v.  Ellis,  Gow,  216. 

To  Supply  a  House  with  Water  by  Pipes.] — An 
agreement  to  supply  a  house  and  buildings  with 
water  by  means  of  pipes,  to  be  laid  in  a  certain 
manner  and  to  a  certain  height,  is  an  agreement 
relating  to  the  sale  of  goods,  and  need  not  be 
stamped.  West  Middlesex  Watervoorks  v.  Sutoer^ 
kropp,  M.  ac  M.  408 ;  4  Car.  &  P.  87. 

Eailway  Sorip.]— A  contract  for  the  sale  of 
railway  scrip  is  not  a  contract  for  the  sale  of  goods. 
Knight  v.  Barber,  16  M.  &  W.  66  ;  2  Car.  &  K. 
333  ;  16  L.  J.,  Ex.  18  ;  10  Jur.  929. 

To  take  Half  Share  in  Goods — Joint  Aooount.] 
— The  defendant  agreed  in  writing  to  take  one- 
half  share  of  certain  goods  bought  by  the  plaintiff 
on  their  joint  account,  half  in  the  profit  or  loss^ 
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and  to  famish  the  plaintiff  with  half  the  amo  int 
in  time  for  the  payment  thereof,  the  goods  being 
to  be  paid  for  by  bills  : — Held,  that  this  was  an 
agreement  relating  to  the  sale  of  goods,  and  did 
not  require  a  stamp.  Venmng  v.  Leckie^  13 
Bast,  7  ;  12  B.  B.  292. 

Sale  of  Ship.] — ^An  agieement  that  A.  will 
sell  a  ship  to  B. ;  that  pai  •  of  the  price  shall  be 
secured  by  mortjgage  of  the  ship ;  that  A.  will 
procure  the  ship  to  be  chartered  on  a  voyage  ; 
that  the  earnings  on  the  voyage  shall  be  paid 
to  A.  as  part  of  the  price  ;  that  at  the  end  of 
the  voyage  the  mortgage  shall  close ;  is  an  agree- 
ment for  and  relating  to  the  sale  of  goods,  and 
requires  no  stamp.  Meering  v.  Dukey  2  M.  &  By. 
121 ;  6  L.  J.  (0.8.)  K.  B.  211. 

Share  in  Adyentnre.] — An  agreement  between 
merchants,  that  one  snail  take  a  share  in  the 
outfit  of  a  ship  and  the  adventure,  is  not  an 
agreement  for  the  sale  of  goods.  Leigh  v. 
Banner,  1  £sp.  403. 

Work  and  Labour.] — ^An  agreement  for  work 
and  labour  is  not  within  the  exception  of  a  sale 
of  goods.    Fielder  v.  Ray,  4  Gar.  &  P.  63. 

If  an  agreement  cannot  be  read  for  want  of  a 
stamp,  the  plaintifE  cannot  recover  the  value  of 
the  work  and  labour,  although  the  defendant 
may  liave  had  the  benefit  of  it.  Hughes  v.  Budd, 
8  D.  P.  C.  478. 

Part  of  Things  Sold  not  **  Goods."]  — The 
following  memorandum  requires  a  stamp : — 
"  A.  B.  agrees  to  take  the  two  flys  of  C.  D.  at 
60Z. ;  5Z.  to  be  paid  down,  and  the  remainder  of 
the  money  at  three  months  from  the  above  date. 
Harness  and  goodwill  included  in  the  above 
agreement."  South  v.  Finch,  3  Bing.  (N.C.)  606  ; 
4  Scott,  293. 

Goods  not  Made.] — Where  a  man  agreed  to 
sell  a  quantity  of  oil,  not  having  at  the  time 
the  oil  ready  made,  but  only  the  raw  materials 
for  making  it : — Held,  that  this  was  a  contract 
for  the  sale  of  goods,  wares,  and  merchandise. 
WUke  V.  AtUntm,  1  Marsh.  412  ;  6  Taunt.  11. 

To  Finish  Goods.]  ^If  a  written  paper  con- 
tains a  specification  of  goods,  and  the  vendor  by 
it  agrees  "  to  finish  the  goods  in  a  tradesmanlike 
manner  '* :  this  agreement  does  not  I'equire  any 
stamp,  as  it  is  an  agreement  for  the  sale  of  goods 
and  not  for  the  doing  of  work.  Hughes  v. 
Breeds,  2  Gar.  &  P.  159. 

To  Hake  and  Deliyer  Goods.] — A  contract  to 
make  a  chattel  and  deliver  it  within  a  certain 
time,  is  a  contract  relating  to  the  sale  of  goods. 
Pinner  v.  Arnold,  2  G.  M.  &  B.  613  ;  1  Tyr.  k  G. 
1 ;  1  Gale,  271  ;  6  L.  J.,  Ex.  1. 

To  deliyer  Manure  and  take  Loads  of  Straw.] 
— ^The  following  agreement  is  a  contract  relating 
to  the  sale  of  goods :  "  1  agree  to  take  all  manure 
at  id.  each  horse,  a  week,  for  forty-five  horses  by 
the  year,  and  to  keep  it  cleared  away  every 
week ;  and  likewise  to  let  the  few  gardeners 
have  a  few  loads  at  the  same  price,  and  serve 
them  ;  and  to  let  me  have  during  the  year  sixty 
loads  of  straw,  at  12.  9s.  per  load ;  begun  the 
year  23rd  of  July,  1853,  and  ends  23rd  of  Julv, 
1856."  Ourr  v.  Scudds,  11  Ex.  190  ;  3  W.  B. 
467. 


Sooond  Agreement  —  Alteration  of  First] — 
After  breach  of  a  contract  for  the  sale  and  de- 
livery  of  goods,  the  defendant  entered  into  a 
fresh  agreement  in  writing  to  cancel  the  former, 
agreement,  and  for  the  future  sale  of  the  goods 
upon  different  terms ;  the  second  agreement 
relates  to  the  sale  of  goods,  and  does  not  require 
an  agreement  stamp.  Whitworth  v.  Crockett, 
2  Stark.  431. 

For  Future  Crops.] — A  written  agreement  for 
the  sale  of  all  the  hops  which  shadl  be  grown 
upon  a  certain  number  of  acres  of  land,  to  be 
delivered  in  pockets  at  a  certain  place,  must  be 
stamped  with  an  agreement  stamp.  Waddington 
V.  Bristow,  2  Bos.  &  P.  452. 

Auction — Sale  by  Auctioneer.] — An  agreement 
with  an  auctioneer,  in  a  letter  to  him  employing 
him  to  sell  goods  in  consideration  of  an  advance 
obtained  by  him,  is  exempt  as  relating  to  the 
sale  of  goods.  Toppirig  v.  BvZl,  2  F.  &  F. 
408. 

The  following  memorandum  was  banded  by  a 
trader  to  an  auctioneer  : — "  Memorandum  of  107Z, 
had  by  me  of  S.  (the  plaintiff),  being  an  advance 
on  books  sent  in  for  immediate  sale  by  auction  "  : 
signed  by  the  defendant.  The  books  were  sold, 
and  an  action  having  been  brought  by  the  auc- 
tioneer for  a  balance  due  to  him  on  the  sale  : — 
Held,  that  the  memorandum  related  to  the  salo 
of  goods,  and  therefore  was  admissible  without 
a  stamp.  Sovthgate  v.  Bohn,  16  M.  &  W.  34 ; 
16  L.  J.,  Ex.  50. 

Agreement  for  Licence  to   use  Patent.] — A 

memorandum  as  follows  : — "  Send  me  a  licence- 
to  use  two  of  A.*s  patent  furnaces  to  be  applied  ta 
a  single  plate,  for  which  I  agree  to  pay,  as  agreed, 
251.,  as  a  patent  right,  and  which  is  to  include 
iron  works,  fire-bricks,  and  labour ;  engineers' 
or  furnace-builders'  time  to  superintend  or  fix  the- 
above  order  to  be  paid  6s.  per  day," — is  not  within 
the  exemption  in  55  Geo.  3,  c.  184,  as  relating  to 
the  sale  of  goods,  wares,  or  merchandise,  as  either 
the  primary  object  of  the  agreement  is  the  licence, 
or  it  is  an  agreement  for  the  erection  of  fixtures. 
Chanter  v.  Dickenson,  5  Man.  &  G.  268  ;  6  Scott. 
(N.B.)  182  ;  2  D.  (N.S.)  838  ;  12  L.  J.,  0.  P.  147 ; 
7  Jur.  89. 

Fixtures.] — On  a  sale  of  fixtures  by  an  out- 
going to  an  incoming ,  tenant,  the  following 
memorandum  was  given  by  the  broker  employed 
by  the  former  : — "  Beceived  of  Mr.  H.  Zl.  for  let- 
ting a  house  to  him  for  a  term  of  seven  years, 
Mr.  H.  to  take  the  fixtures  at  a  valuation  if  he 
be  accepted  as  tenant,  and  in  the  event  of  his 
not  being  accepted  as  tenant,  then  the  3Z.  to  be 
returned  "  : — Held,  that  fixtures  are  not  goods, 
wares,  or  merchandise,  and  therefore  that  the 
memorandum,  being  part  of  the  contract  between 
the  parties,  could  not  be  received  without  a  stamp. 
Wick  V.  Hodgson,  12  Moore,  213  ;  5  L.  J.  (0.8.) 
C.  P.  55. 

The  word  "  fixtures  *'  means  the  right  of  sever- 
ance of  chattels  attached  to  the  soil,  but  not 
part  of  the  freehold.  A  transfer  of  "  fixtures  " 
is  therefore,  at  least,  the  transfer  of  a  right  of 
severance,  and  is  a  conveyance  within  the  words 
of  the  65  Geo.  3,  c.  184,  which  includes  the 
"transfer  of  any  right,"  and  as  fixtures  are  not 
goods,  wares,  or  merchandise,  it  is  not  within 
the  exemption.  Horsfall  v.  Key,  2  Ex.  778  ;  IT 
L.  J.,  Ex.  266. 
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Bale  of  Horse  witk  Collateral  Arran^mentf  .1 
— The  following  agreement  relates  to  the  sale  ol 
goods,  wares  or  merchandise,  and  is  therefore  ad- 
missible, without  a  stamp,  to  show  a  partnership 
between  A.  and  B. : — **  Memorandum  of  agree- 
ment between  A.  and  B.,  which  is,  the  horse  to 
be  34/.,  B.  to  have  half  at  17/.,  and  to  pay  half  of 
the  horse's  expenses  being  with  C.  At  the  same 
time  agreed  for  the  horse  to  go  to  Newcastle  to 
be  entered  for  the  handicap  and  silver  cup/' 
MavMon  v.  Short,  2  Scott,  243 ;  2  Bing.  (N.c.) 
118  ;  1  Hodges,  260  ;  4  L.  J.,  C.  P.  270. 

Under  Guarantees.]  —  A  bxx>ker,  when  he 
bought  goods  for  his  principal,  agreed  for  half 
per  cent,  to  indemnify  him  from  any  loss  on  the 
re-salc  :  the  agreement,  if  reduced  to  writing, 
need  not  be  stamped,  because  it  is  a  contract 
relating  to  the  sale  of  goods.  Curry  v.  Edensor, 
3  Term  Rep.  624. 

The  defendant  was  indebted  to  the  plaintiff  in 
ill. ;  and  C.  and  W.  were  indebted  to  the  de- 
fendant in  48/.  By  agreement  between  C.  and 
W.,  the  plaintiff  and  the  defendant,  the  follow- 
ing document  was  delivered  to  the  plaintiff  : "  To 
C.  and  VV.,  I  request  you  will  supply  Mr.  C."  (the 

Elaintiff )  "  with  such  parcels  of  Roman  cement  as 
e  shall  require,  to  the  amount  of  48/.,  and 
charge  to  the  amount  standing  with  you  to  my 
credit.  11.  C. "  (the  defendant).  Under  this  was 
written,  "To  Mr.  C.  On  the  consideration 
above  named  we  agree  to  supply  to  your  order, 
when  you  shall  rer^uire  it,  Roman  cement  to  the 
amoimt  of  48/.  C.  and  W. "  :— Held,  that  this 
was  an  agreement  relating  to  the  sale  of  goods, 
and  therefore  did  not  require  a  stamp.  Chatjield 
V.  Cox,  18  Q.  B.  321  ;  21  L.  J.,  Q.  B.  279 ;  16 
Jur.  594. 

A  guarantee  in  writing,  for  the  payment  of 
goofls  thereafter  to   be   purchased   by    a  third 
pei'bou  to  a  certain  amount,  is  a  contract  for  or 
relating  to  the  sale  of  goods,  and  need  not  be 
stamp^.     Warrington  v.  Furhor,  8  East,  242  ; 
6  Esp.  89.   S.  P.,  n'atkim  v.  Vinee,  2  Stark.  368. 
The  following  document :  "  Gentlemeui  in  con- 
sideration of  your  consigning    to    my    friends, 
Messrs.  H.  &  Co.,  of  Calcutta,  sixteen  casks  of 
sherry  wine,  and  engaging  to  pay  me  one  per 
cent,  on  the  amount  of  the  proceeds,  1  hereby 
agree  to  guarantee  you  the  proper  sale  of  the 
wines,  and  the  payment  of  the  proceeds  in  due 
time.    J.  J./'  is  a  contract  relating  to  the  sale 
of  goods.    Sadler  v.  Johnson,  16  M.  &  W.  775  ; 
16  L.  J.,  Ex.  178. 

"  In  consideration  of  your  agreeing  to  supply 
goods  to  K.  at  two  months'  credit,  1  agree  to 
guarantee  his  present  or  any  future  debt  with  you 
to  the  amount  of  60/. ;  should  he  fail  to  pay  at 
the  expiration  of  the  above  credit,  1  bind  my- 
self to  pay  you  within  seven  days  from  the  date 
of  receiving  notice  from  you  "  : — Held,  that,  as 
to  all  the  debts  guaranteed,  it  was  an  agreement 
relating  to  the  sale  of  goods.  Mart  hi  v.  Wright, 
6  Q.  B.  917  ;  14  L.  J.,  Q.  B.  142  ;  9  Jur.  178. 


c.  Hire  of  Labcorem,  etc. 

When  Beqnired.] — An  overseer  in  a  printing- 
office  is  an  artificer  within  the  exemption  in  the 
65  Geo.  3.  c.  184,  and  a  contract  of  hiring  does 
not  require  to  be  stamped.  BisJwp  v.  Letts,  1 
F.  k  F.  401. 

A.  entered  into  the  following  agreement  with 
B. : — "  A.  engages  to  take  charge  of  the  glebe 
lands  of  B.,  his  wife  undertaking  the  dairy  and 


poultry,  at  15«.  per  week  till  Michaelmas,  18.>0, 
and  afterwards  at  a  salary  of  2.5/.  a  year,  and  a 
third  of  the  clear  annual  profit,  after  all  expenses 
of  rent  and  rates,  labour  and  interest  on  capital 
are  paid,  on  a  fair  valuation  made  from  Michael- 
mas to  Michaelmas,  three  months*  notice  on 
either  side  to  be  given,  at  the  expiration  of 
which  time  the  cottage  to  be  vacated  by  A.,  who 
occupies  it  as  bailiff,  in  addition  to  his  salary  : — 
Held,  that  this  agreement  constituted  the  rela- 
tion of  master  and  servant  between  B.  and  A., 
and  not  that  of  partners  ;  that  A  was  not  a 
menial  servant  but  a  labourer,  and  that  the 
agreement  was  admissible,  though  unstamped,  as 
it  fell  within  the  exemption  in  56  Geo.  3,  c.  184, 
as  an  agreement  for  the  hire  of  a  labourer.  Meg. 
V.  Wortley,  2  Den.  C.  C.  333  ;  T.  &  M.  636  ;  21 
L.  J.,  M.  C.  44  ;  15  Jur.  1137  ;  5  Cox,  C.  C.  382. 

The  plaintiff  and  defendant  being  resident  in 
England,  and  P.  at  Havana,  and  the  defendant 
being  a  foreign  agent,  a  written  agreement  was 
entered  into  by  the  plaintiff  with  the  defendant 
on  behalf  and  representation  of  P.  of  Havana, 
that  the  plaintiff  would  proceed  as  fireman    and 
stoker  on  board  a  steamer  about  to  leave  London 
for  Havana,  calling  at  intermediate  ports,  to  be 
placed  in  the  service  of  P.  and  would  faithfully 
do  the  work  of  fireman  or  stoker  on  board  the 
steamer,  and  obey  the  orders  of  the  engineers. 
In  consideration  of  the  service  the  plaintiff  was 
to  receive    wages  at  5/.  per    month,    payable 
monthly,  and  2/.    per    month    for    providing 
himself  in   provisions.      During    the    outwanl 
passage  rations  were  to  be  served  out  to  the 
plaintiff  on  account  of  P.    The  contract  to  be 
understood  to  be  in  force  for  one  year  certain 
from  the  date,  and  should  the  plaintiff  be  dis- 
charged before  that  time,  three  months*  wages 
to  he  paid  in  advance,  besides  finding  him  a 
passage    home ;   P.  being  at  liberty  to  confirm 
and  continue  the  engagement   on    the    terms 
stated,  or  to  discharge  the  plaintiff  and  to  find 
him  his  pa.ssage  back  to  England.    The  wages  to 
be  payable  up  to  the  day  of  the  plaintiff's  arrival 
in  England,  unless  he  should  be  discharged  for 
misconduct ;  one  month's  pay  to  be  advanced  for 
the  plaintiff's  outfit  for  the  voyage : — Held,  that 
the  agreement  did  not  require  a  stamp,  being 
within  the  exemption    of   a    memorandum   or 
agreement  for  the  hire    of    any    labourer  in 
56  Geo.  3,  c.  184  ;     Wilson  v.  Zulu4!ta,  14  Q.  B. 
405  ;  19  L.  J.,  Q.  B.  49  ;  14  Jur.  366. 


III.  APPOINTMENT  OF   NEW  TRUSTEES. 

An  order  of  the  charity  commissioners  appoint- 
ing new  trustees  of  a  charity,  and  vesting  the 
trust  property  in  them  is  an  instrument  relating 
to  two  separate  and  distinct  matters  within  s.  8, 
of  the  Stamp  Act,  1870,  and  must  be  stamped 
both  as  a  conveyance  and  as  an  appointment  of 
new  trustees.  Hadgett  v.  Inland  ttevenve  CWw- 
niisdvmrt,  3  Ex.  D.46  ;  37L.T.612  ;  26 W.R.  115. 

IV.  APPRAISEMENT  AND  VALUATION. 

An  agreement  to  take  stock,  &c,  at  a  yalna- 
tion,  there  being  no  written  valuation,  or  an 
inventory  of  the  things  valued,  requires  no  stamp. 
Banyard  v.  Seabrook,  I  F.  &  F.  321. 

Nothing  being  referred  to  appraisers  except 
the  mere  value  of  the  goods  and  of  repairs,  an 
appraisement  stamp  upon  the  written  valuation 
is  sufficient,  and  an  award  stamp  is  not  neces- 
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sary.  Leed9  v.  Butvows,  12  East,  1.  S.  P.,  Per- 
kiM  V.  PoUm,  2  Chit.  399. 

If  a  broker  is  called  to  prove  the  value  of 
goods,  he  need  not  produce  an  inventory  written 
on  an  appraisement  stamp.  Stafford  v.  Clarke^ 
1  Car.  &  P.  226. 

A  valuation  for  the  information  of  parties, 
and  not  binding  on  them,  is  not  liable  to  an 
appraisement  stamp  though  an  agreement  is 
founded  on  its  date.  Jackson  v.  Shepherd^  2 
C.  &  M.  361  ;  4  Tyr.  330  ;  3  L.  J..  Ex.  95.  8.  P., 
Atkifuon  V.  FAl,  6  M.  &  S.  240. 

Where  an  objection  that  a  valuation  of  houses 
was  an  appraisement  under  the  46  Geo.  3,  c.  43, 
8.  9,  and  should  have  been  stamped,  was  not 
made  at  the  trial,  although  that  section  of  the 
act  was  brought  under  the  notice  of  the  judge 
who  tried  the  cause,  for  another  purpose,  the 
court  held  it  could  not  be  taken  advantage  of  for 
a  new  trial.    Jakes  v.  Gardiner y  7  Jur.  618. 

V.    APPRENTICESHIP    DEEDS.— &?tf 
APPRENTICE. 

VI.  AWARD.— i&'C  ARBITRATION. 

VII.  BANK  NOTES. 


Duty  on.] — The  intention  to  impose  a  charge 
upon  the  subject  must  be  shown  by  clear  and 
unambiguous  language.    Where  by  an  act  of  the 
Cape  Colony  (No.  6,  1864), "  for  imposing  a  duty 
upon  Iwink  notes,"  which  act  was  assumed   to 
have  been  validly  extended  to  the  province  of 
Oriqualand  West,  it  was   provided  that   banks 
issuing  within  the  colony  notes  of   their  own, 
purporting  to  be  issued  within  the  colony,  and  so 
(unless  expressed  to  be  payable  elsewhere)  to  be 
payable  by  them  within  the  colony,  should  make 
a  return  thereof  with  a  view  to  the  imposition  of 
the  duty  chargeable  by  that  act ;   it  was  held, 
that  the  appellant   bank,  which  had  a  branch 
within  the  province,  and  there  put  in  circulation  ' 
notes  issued  by  the  bank  in  the  colony  payable 
in  the  colony,  but  did  not  issue  any  notes  payable 
in  the  province,  was  not  liable,  accortling  to  the 
true  construction  of  the  act,  to  make  any  return 
to  the  respondent,  the  treasurer  of  the  province, 
or  to  pay  duty  on  the  notes  put  into  circulation 
by  its  branch.     Oriental  Bank   Corporation,  v. 
WrigJU,  60  L.  J.,  P.  C.  1  ;   6  App.  Cas.  842  ;    43 
L.  T.  177— P.  C. 

See  alto  Bankeb. 

VIII.  BILLS   OF   EXCHANGE. 


commissioners  of  customs  with  the  Bank  of 
England,  whether  given  by  the  banker  to  a  cus- 
tomer in  exchange  for  his  cheque  for  an  amount 
of  customs  duty  on  goods,  and  given  by  the 
customer  to  the  commissioners  of  customs,  or 
given  by  the  banker  to  an  officer  of  customs  in 
exchange  for  the  customer's  cheque  for  an 
amount  of  duty,  is  a  "  bill  of  exchange  payable 
on  demand  "  within  the  meaning  of  s.  32  of  the 
Stamp  Act,  1891,  and  is  not  a  bill  drawn  in  the 
United  Kingdom  for  the  sole  purpose  of  remitting 
money  to  be  placed  to  an  account  of  public 
revenue  within  the  meaning  of  exemption  10 
under  the  head  "  Bill  of  Exchange  "  in  schedule  1 
of  the  act.  It  is  consequently  chargeable  with  a 
stamp  duty  of  one  penny.    lb. 

And  see  Bills  of  Exchai^ge. 

IX.  BILLS  OF  SALE. 

Horses  tabttituted — Vamei  indorsed  on  Bill.] 
— ^A  bill  of  sale,  assigning  certain  horses  as  a 
security,  and  also  such  other  horses  as  might  be 
substituted  for  them  in  the  business  of  the 
assignor,  provided  the  names  and  descriptions  of 
such  substituted  horees  were  indoreed : — Held, 
that  the  indorsements  did  not  require  an  addi- 
tional stamp,  being  only  for  the  pur{)ose  of  iden- 
tification.   Barker  v.  Aston,  1  F.  &  F.  192. 


i< 


For  the  Bole  Pnrpoie  of  remitting  Money  to 
lie  Flaoed  to  any  Aeeonnt  of  Public  Ifceyenue  ''— 
Banker's  Order  to  Bank  of  England  to  transfer 
Xoney  from  Banker's  Aeeount  to  Aooonnt  of 
Oommifiionen  of  Cnstomi.] — The  first  part  of 
s.  32  of  the  Stamp  Act,  1891,  contains  a  defini- 
tion of  bills  of  exchange  generally  for  the  pur- 
poses of  the  act,  both  those  payable  on  demand, 
and  those  that  are  not ;  ana  the  latter  part  of 
the  section  explains  that  a  "bill  of  exchange 
payable  on  demand'*  includes  the  documents 
mentioned  in  sub-ss.  (a)  and  (*).  Jjondon  Clear- 
ing Bankers  v.  Inland  Rerenue  Commissioners, 
65  L.  J.,  Q.  B.  372  ;  [1896]  1  Q.  B.  542  ;  74  L.T. 
209  ;  44  W.  R.  516  ;  60  J.  P.  404— C.  A. 

A  banker's  written  order  to  the  Bank  of  Eng- 
land to  transfer  a  sum  of  money  from  his  account 
with  the  Bank  of  England  to  the  account  of  the 


When  Unstamped.] — The  registration  of  a  bill 
of  sale  is  not  avoid^  because  the  stamp  is  in- 
sufficient at  the  time  of  registration.  The  defect 
may  be  cured  by  having  the  proper  stamp  affixed 
afterwards.  Bdlamy  v.  iSflM/Z,  4  B.  &  S.  265  ; 
32  L.  J.,  Q.  B.  366  ;  8  L.  T.  634  ;  11  W.  R,  800. 

Authority  to  Act  nnder.] — ^A  mere  authority 
to  act  under  a  particular  bill  of  sale,  semble,  does 
not  require  to  be  stamped  as  a  letter  or  power  of 
attorney.    Baker  v.  Dale,  1  F.  &  F.  271. 


X  BOND,  COVENANT,  OR  INSTRUMENT. 

Seenring  Prineipal  and  Interest.] — ^A  bond 
was  conditioned  for  the  payment,  on  a  certain 
day,  being  a  year  from  the  date,  of  a  certain 
sum,  with  interest  thureon,  at  the  rate  of  6/.  per 
cent. : — Held,  that  a  stamp  covering  the  amount 
of  the  principal  was  sufficient.  Bixon  v.  Rohin* 
son,  1  M.  A:  Rob.  1 15  ;  6  Car.  &  P.  96.  S.  P.,  Fore- 
man V.  Jtyejt,  5  Car.&  P.  419  ;  Barker  v.  Sm^rk, 
7  M.  &  W.'  590  ;  9  D.  P.  C.  21 1 ;  10  L.  J.,  Ex.  £00. 

A.,  B.  and  C.  bound  themselves  in  the  penal 
sum  of  600Z.  to  a  company.  The  bond,  after  re- 
citing that  A.  and  B.  had  agreed  to  join  with  C, 
as  h\A  sureties,  in  consideration  of  the  company 
advancing  C.  300/.,  contained  the  following;  con- 
ditions :  that  if  any  of  the  pailies  should  pay  to 
the  company  the  principal  sum  of  300/..  by  three 
equal  yearly  payments  of  100/.  each,  or  so  much 
of  the  payments  as  should  be  owing  on  the  de- 
cease of  C,  which  should  first  happen,  and  should 
in  the  meantime,  until  the  principal  should  so 
become  due,  and  be  all  paid,  pay  the  company 
interest  at  the  rate  of  5/.  per  cent,  upon  the 
principal,  in  equal  half-yearly  payments,  and 
should  also  in  the  meantime,  and  until  the 
principal  should  become  due.  and  until  the  same, 
with  interest,  should  be  fully  paid,  pay  the 
annual  premiums  which  should,  during  the  con- 
tinuance of  the  loan,  become  payable  on  a  policy 
of  assurance,  whereby  the  funds  of  the  company 
were,  on  payment  by  C,  or  his  assigns,  during 
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his  life,  of  the  annual  premiums  of  23Z.  lis,  Id.y  \ 
made  liable  to  pay  C/s  executors,  after  his  de- 
cease, 4992.  10«. ;  which  instrument  had  been 
deposited  as  a  collateral  security  for  the  payment 
of  the  principal  and  interest,  and  of  the  pre- 
miums which  might  be  due  and  unpaid  ;  and  if 
C.  should  not,  during  tlie  continuance  of  the 
loan,  do  any  act  by  which  the  policy  might  be 
avoided,  or  should  forthwith  pay  upon  demand 
the  principal  and  interest,  or  so  much  as  should 
be  due,  then  the  bond  was  to  be  void,  otherwise 
it  was  to  remain  in  full  force  ;  and  if  default 
should  be  made  in  payment  of  the  interest,  or  of 
either  of  the  instalments,  or  of  the  premiums, 
according  to  the  stipulations,  the  whole  of  the 

Srincipal  should  thereupon  become  payable  : — 
[eld,  per  Pollock,  C.B.,  Alderson,  B.,  and  Piatt, 
B.,  that  the  bond  secured  the  payment  of  the 
principal,  with  interest  only  ;  and  that  the  bond 
was  rightly  stamped  with  a  stamp,  which  covered 
the  principal.  Per  Parke,  B.,  that  the  bond 
secured  the  payment  of  the  premiums  also. 
Prudential  Mutual  Aasurance  Associatum  v. 
Curzon,  8  Ex.  97  ;  22  L.  J.,  Ex.  85. 

Amonnt  XTneertain.] — Any  bond  for  securing 
money  already  advanced  and  to  be  in  future 
advanced  on  an  account  current  (although  the 
obligation  was  under  a  penalty  in  a  sum  certain, 
less  however  than  20,00OZ.)  coukl  not  be  received 
in  evidence,  unless  it  bore  a  20/.  stamp,  being 
held,  notwithstanding  the  penalty,  to  be  a  bond 
for  the  security  of  money  which  may  become  due 
and  payable  on  an  account  current,  together  with 
sums  alieady  advanced,  where  the  total  amount 
of  the  money  secured,  or  to  be  ultimately  re- 
coverable thereupon,  was  uncertain  and  without 
limit  in  the  words  of  48  Geo.  3,  c.  149.  Scott  v. 
AUop,  2  Price,  20. 

Payment  of  Bent  Beserved   by   Lease.] — A 

lx>nd  conditioned  for  the  quarterly  payment  of 
an  annual  rent  i-cservcd  in  an  indenture  of  lease 
of  market-tolls  was  not  within  either  of  the 
clauses  in  Sched.,  Part  1,  of  65  Geo.  8,  c.  184, 
which  imposed  an  ad  valorem  duty  on  bonds 
given  as  a  security  for  the  payment  of  any  defi- 
nite and  ceitain  sum  of  monev  ;  and  on  bonds 
given  as  a  security  for  the  payment  of  any  sum 
or  sums  of  money  at  stated  periods  (not  being 
rent  reserved  or  payable  upon  any  lease),  for  any 
definite  and  certain  term,  so  that  the  total 
amount  of  the  money  to  be  paid  could  be  pre- 
viously ascertained.  Attree  v.  Ansrombe  (2  M.  & 
S.  88)  overruled.  WiticheHer  Corn  Exchange 
Co,  V.  Gdlingham,  3  G.  &  D.  567  ;  4  Q.  B.  476  ; 
12  L.  J.,  Q.  B.  169;  7  Jur.  32«. 

A  bond  conditioned  for  the  payment  of  rent 
(the  rent  reserved  being  660/.  per  annum),  and 
the  due  performance  of  all  covenants  in  an  in- 
denture of  lease  of  tolls,  stamped  with  a  36f. 
stamp,  was  not  sufficiently  stamped.  Toovcy  v. 
Simons,  3  Jur.  1173. 

Conditions — ^Vendors  of  Hoose.]— A  bond  for 
securing  certain  conditions  to  be  performed  by 
the  vendor  of  a  house  required  a  20*.  stamp  only. 
I£ug1ies  v.  King^  1  iStark.  119. 

Agreement  for  Weekly  Payments  —  **8um 
Periodieally  Payable."]— Where  an  instrument 
which  is  a  security  for  sums  of  money  contem- 
plates a  weekly  payment  for  an  Indefinite  period, 
the  amount  of  the  weekly  payment  is  the  "  sum 
periodically   payable "  under  the  head  "  Bond, 


covenant,  or  instrument,^'  in  the  first  schedule 
to  the  Stamp  Act,  1891  ;  and  the  stamp  duty  of 
24.  M,  imposed  thereby  must  be  &s6essed  u|K)n 
the  amount  of  one  single  weekly  payment,  and 
not  upon  the  aggregate  amount  of  the  weekly 
payments  during  a  year.  JotMt  v.  Inland  R^- 
renue  Commissimwrtt  (64  L.  J.,  Q.  B.  84  ;  [1895] 
1  Q.  B.  484)  approved  of  and  distinguishecL 
Clifford  V.  Inland  Revenue  Ctmnn issioncrs,  65 
L.  J.,  Q.  B.  582  :  [1896J  2  Q  B.  187 ;  74  L.  T. 
699  ;  45  W.  E.  14. 

Agreement  for  Placing  Automatio  DeliTory 
Machines  at  Railway  Stations — Agreement  to 
Snpply   Telephonie    Commnnieation— Lease.] — 

A  railway  company  agreed  by  a  document  under 
seal  to  permit  machines  for  the  automatic 
delivery  of  sweetmeats  to  be  placed  at  their 
stations,  in  consideration  of  a  yearly  rent,  pay- 
able quarterly.  The  machines  were  to  be 
placed  in  such  positions  as  should  not  interfere 
with  the  traftic,  and  might  be  moved  for  the 
purpose  of  repairing  the  stations.  The  agree- 
ment might  be  termmated  by  the  railway 
company  or  the  owner  of  the  machines  giving 
three  months'  notice  in  writing.  By  an  agree- 
ment under  seal  a  telephone  company  agreed  to 
supply  to  a  person  therein  called  "  the  lessee,'' 
telephonic  communication  from  the  lessee's  head 
office  to  his  Lon^lon  branches,  and  also  to  various 
theatres  and  other  places,  by  means  of  metallic 
circuits,  including  telephone  instruments  at  the 
head  ofiice  ;  and  also  to  maintain  the  same. 
Payment  was  to  be  made  by  quarterly  instal- 
ments, in  advance,  to  the  company  of  a  fixed 
annual  sum  per  line  (the  minimum  amount 
payable  being  calculated  on  the  rent  of  45  lines). 
The  agreement  was  to  continue  for  ten  years, 
and  theieafter  from  year  to  year,  determinable 
by  either  i>arty  civing  to  the  other  not  less  than 
three  months'  previous  notice  in  writing  : — Held. 
that  neither  of  these  documents  was  a  lease,  and 
that  they  were  chargeable  with  ad  valorem  duty 
under  the  head  "  bond,  covenant,  or  instrument 
of  any  kind  whatsoever,"  in  the  1st  schedule  to 
the  Stamp  Act,  1891.  Limmer  Asphalte  Paving 
Co.  v.  Inland  Revenue  Cbjumissimcrs  (h.  R.  7 
Ex.  211)  followed.  Sweetweat  Automatic  De- 
li very  Co.  V.  Inland  Revenue  Commissioners,  64 
L.  J.,  Q.  B.  84  ;  [1895]  1  Q.  B.  484  ;  15  R.  136  ; 
71  L.  T.  763 ;  43  VV.  R.  318. 

Stamping  after  Obligor's  Death.] — ^A  bond  is 
valid  though  not  duly  stampetl  until  after  the 

death  of  the  obligor.    Ilanaley  v. ,  8  L.  J. 

(0.8.)  Ch.  49. 

Deeds  of  OTen  Date.]— A  bond  ani  a  mortgage 
executed  on  the  same  day,  for  securing  the  same 
sum  of  money,  but  bearing  different  dates,  re- 
quired an  ad  valorem  stamp  on  each  instrument. 
Wood  V.  yorton,  4  M.  &  Ry.  673  ;  9  B.  &  C.  885  ; 
8  L.  J.  (O.S.)  K.  B.  72. 

A  bond,  conditioned  for  payment  of  a  sum  of 
money  to  the  obligee  on  a  day  named,  according 
to  a  proviso  contained  in  a  conditional  surrender 
of  even  date,  whereby  A.  (not  the  obligor  in  the 
bond)  surrendered  to  the  obligee  copyhold  lands 
for  securing  payment  of  the  same  sum — required 
a  1/.  stamp  only,  although  it  bore  no  stamp 
denoting  the  payment  of  the  ad  valorem  duty 
on  the  surrender.  Quin  v.  King,  I  M.  &  W.  42  ; 
4  D.  P.  C.  736  ;  1  Gale,  407  ;  6  L.  J.,  Ex.  140. 

Where  a  bond  is  conditioned  for  the  payment 
of  money,  which  is  decLired  to  be  the  same 
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money  as  that  secured  to  be  paid  by  an  inden< 
tnre  of  even  date,  it  must,  to  dispense  with  the  . 
ad  yalorem  stamp  on  such  bond,  appear  by 
recital,  on  production  of  the  indenture,  that  the 
latter  was  an  indenture  requiring  an  ad  valorem 
stamp.     Walm4fiiley  v.  Brierly,  1  M.  &  Rob.  529. 

A  bond  made  in  1812  conditioned  for  the  re- 
placing stock  of  the  value  of  792/.,  and  for  paying 
the  amount  of  the  dividends  in  the  meantime, 
stamped  with  a  3i.  ad  valorem  bond  stamp  was 
sufficient,  under  48  Geo.  3,  c.  149,  although  there 
was  of  even  date  with  the  bond  an  insufficiently 
stamped  agreement  (accompanie  \  with  a  deposit 
of  title-deeis),  for  a  mortage  of  the  estate  com- 
prised in  the  title-deeds  as  a  security  for  a  re- 
placement of  the  stock  and  payment  of  the  sums 
in  heu  of  dividends.  Blair  v.  Omtond^  14  Q.  B. 
732  ;  19  L.  J.,  Q.  B.  228  ;  14  Jur.  191— Ex.  Ch. 

A  deed  of  partition  stateil  on  its  face  only  a 
nominal  consideration  for  the  conveyance  of  laml 
in  severalty  to  one  of  the  co-tenants,  and  was 
stamped  accordingly.  In  fact,  he  agreed  to  pay 
6O0/.  for  equality  of  partition,  and  had  given  a 
bond  to  secure  that  sum  : — Held,  that  neither 
the  deed  nor  the  bond  was  void,  by  reason  of  the 
improper  stamp.  HenniJufr  v.  Jlenniker^  1  El.  & 
BI.  54  ;  22  L.  J.,  Q.  B.  94  ;  17  Jur.  436. 

Sereral  Parties.] — If  a  number  of  persons 
severally  bind  themselves  in  a  penalty  by  one 
bond,  conditioned  for  the  performance  by  each 
and  every  of  them  of  the  same  matter,  such  bond 
requires  only  one  stamp.  Binv.n  v.  Ashley^  1 
Bos.  &  P.  (N.R  )  274. 

The  addition  of  another  obligor  to  a  bail  bond 
after  its  execution  but  before  its  acceptance  by 
the  sheriff,  with  the  consent  of  the  sheriff  and 
the  prior  obligors,  does  not  render  another  stamp 
necessary.    Matson  v.  Booths  5  M.  &  S.  223. 

Collateral  Matten.] — ^A  bond  conditioned  for 
the  payment  of  money  and  interest,  and  also 
for  the  performance  of  collateral  acts,  requireil 
only  the  ad  valorem  stamp  appropriated  to  the 
principal,  where  that  stamp  exceeded  the  II.  lox. 
which  the  collateral  matter  would  require  if  it 
stood  alone.  Dearden  v.  Binwt,  1  M.  &  Rv.  130  ; 
31  R.  R.  303. 

Guarantees.] — A  bond  conditioned  to  secure  a 
London  banker  from  the  balance  arising  fiom 
paying  bills,  &c.,  for  a  country  banker,  a  stipu- 
lation being  inserted  in  the  condition,  tliat  the 
whole  amount  of  moneys  to  l)e  ultimately  re- 
coverable should  not  exceed  1,OOOZ.,  did  not 
require  a  25/.  stamp.  Lloyd  v.  He'ithcott^  1  C.  & 
M.  336  ;  3  Tyr.  809  ;  2  L.  J.,  Ex.  162. 

A  bond  conditioned  to  secure  the  plaintiffs  to 
the  extent  of  5,000^.,  which  was  held  to  guarantee 
a  running  account  which  they  had  with  a  third 
person,  and  not  to  be  discharged  by  the  first  pay- 
ment of  5,000Z.,  only  required  a  9Z.  stamp,  and 
not  a  25/.,  as  a  security  of  an  unlimited  extent, 
nnder  55  Geo.  S,  c.  184.  Williams  v.  Kawlinswn, 
3  Ring.  71  ;  R.  &  M.  233  ;  11  Moore,  362  ;  3  L.  J. 
<o.fl.)  C.  P.  164  ;  28  R.  R.  584. 

By  a  bond.  A.,  as  principal,  and  B.,  as  surety, 
"Were  jointly  and  severally  bound  to  pay  to  the 
creditors  of  C.  14#.  in  the  pound  on  the  amount 
of  their  debts  ;  and  A.  was  bound  to  indemnify 
B.  against  all  loss  by  reason  of  his  becoming 
surety  :— Held,  that  a  stamp  of  1/.  15*.  was  suffi- 
cient in  amoimt  for  this  instrument,  and  that  it 
'did  not  reqnire  a  second  stamp  on  account  of 
its  obligation  to  indemnify  B.,  the  whole  being 


one  transaction.    Annandale  v.  Pattison,  9  B.  & 
C.  919  ;  8  L.  J.  (0.8.)  K.  B.  06. 

A  bond  for  2,000/.  conditioned  for  payment  by 
the  obligor  to  a  banking  company  of  all  such 
sums,  not  exceeding  in  the  whole  1,000/.,  which 
from  time  to  lime  should  be  owing  from  him  to 
the  company,  on  the  balance  of  his  account 
current,  together  with  such  interest  and  com- 
mission as  should  be  due  to  the  company,  was 
sufficiently  stamped  with  an  ad  valorem  stamp 
of  6/.,  and  did  not  come  within  the  clause  in  the 
schedule  to  the  65  Geo.  J^,  c.  184,  Part  1,  which 
imi)osed  a  stamp  of  25/.  on  all  bonds  for  repay- 
ment of  money  lent,  advanced  or  paid,  or  which 
might  become  due  on  an  account  current,  where 
the  total  amount  of  the  money  secured  was  un- 
certain and  without  limit.  Dickson  v.  CaM9 
(1  B.  &  Ad.  343)  overruled.  Ftith  y.Rotherham, 
14  M.&W.  39  ;  15  L.J.,  Ex.  133  ;  10  Jur.  208. 

Maintenance.] — A  bond  in  100/.  conditioned 
to  indemnify  a  parish  against  expenses  of  main- 
tenance, from  time  to  time,  of  an  expected 
bastard  child,  required  a  stamp  of  1/.  15«.  as 
being  a  bond  "not  otherwise  charged**  under 
55  Geo.  3,  c.  184,  and  not  25/.  as  a  bond  to  secure 
the  lepayment  of  money  to  be  advanced,  or  which 
might  become  due  on  an  account  current,  and  to 
an  amount  '*  uncertain,  and  without  any  limits.'* 
Downrs  v.  Marsh,  10  Q.  B.  787  ;  16  L.  J.,  Q.  B.  36  ; 
10  Jur.  905. 

Daxnages.l — A  bond  to  secure  the  damages  to 
be  recovereu  upon  a  new  trial,  and  the  costs  of 
the  action,  in  the  event  of  the  result  of  a  second 
action  proving  similar  to  that  of  the  first  action, 
was  properly  stamped  with  a  '6o8.  stamp.  Lopes  v. 
Be  lastet,  8  Taunt.  712. 

XL  CERTIB'ICATE. 

Solicitor.] — M.,  a  solicitor,  who  practised  and 
had  an  office  in  Birmingham,  and  whose  certi- 
ficate bore  a  3/.  stamp  (M.  being  under  three 
ye^irs'  standing),  attended  a  taxation  of  a  bill  of 
costs  at  the  central  office  in  Loudon  on  behalf  of 
a  client.  M.  having  prcjceeded  to  tax  his  own 
bill,  it  was  objected  that  his  certificate  did  not 
admit  of  his  practising  in  London  : — Held,  that 
M.  was  entitled  to  tax  his  bill ;  what  he  had 
done  did  not  alone  constitute  practising  or 
carrying  on  business  :n  London.  Ilortun^  In  re, 
51  L.  J.,  Q.  B.  309  ;  8  Q.  B.  D.  434  ;  45  L.T.  541  ; 
30  W.  R.  102  ;  46  J.  P.  293. 

A  solicitor  living  entirely  in  the  country, 
whose  entire  business  was  in  the  superior  courts 
in  Ireland,  which  was  attended  to  by  a  town 
agent  in  Dublin,  is  liable  to  a  city  as  dis- 
tinguishetl  from  a  country  licence.  A'etgan  v. 
MowlJs,  10  L.  T.  822. 

See  further  Cases,  sub  tit.  SOLICITOR. 

Xll.  CHARTER-PARTY. 

In  an  action  on  a  charter-party  against  the 
charterer,  a  copy  signed  by  him  or  on  his  behalf, 
though  signed  by  the  shipowner,  is  admissible 
when  unstamped,  if  there  is  any  evidence  that 
the  original  was  stamped.  Smith  v.  Maguire, 
1  F.&F.  199. 

A  guarantee  for  the  due  performance  of  a 
charter-party  need  not  be  stamped  as  a  charter- 
partv.  Ilein  v.  Lane,  8  B.  &  8.  83  ;  36  L.  J., 
Q.  B.  81  ;  L.  R.  2  Q.  B.  144 ;  15  L.  T.  466  ;  15 
W.  R.  345. 
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Szeonted  Abroad— Time.] — A  charter-party 
executed  entirely  abroad,  ainfstampeii  within  two 
months  after  it  had  been  received  in  this  country, 
can  be  received  in  evidence,  since  it  falls  within 
the  provisions  of  33  &  34  Vict.  c.  97,  s.  15,  and 
not  of  88.  67  and  68  of  that  act.  The  Bflfort, 
63  L.  J.,  P.  88  :  9  P.  D.  215  ;  51  L.  T.  271  ;  33 
W.  R.  171  ;  6  Asp.  M.  C.  291. 

XIII.  CONTRACT  NOTE. 

Illegality  —  Penalty  —  Broker  —  Default  in 
lending  Contraot  Vote — Sight  to  CommlMion.] 
^Bect.  17  of  the  Customs  and  Inland  Revenue 
Act,  1888,  which  imposes  a  penalty  on  a  broker 
who  fails  to  send  a  contract  note  to  his  principal 
does  not  render  the  contract  betwten  broker 
and  principal  illegal  so  as  to  preclude  the  broker 
from  recovering  commission  or  brokerage. 
Learoyd  v.  Bracken,  63  L.  J.,  Q.  B.  96  ;  [1894] 

1  Q.  B.  114 ;  9  R.  92  ;  69  L.  T.  668  ;   42  W.  R. 
196— C.  A. 

XIV.  CONVEYANCE  OR  TRANSFER. 

"  Property,"  what  ii.]— The  definition  of  "  pro- 
perty" under  the  stamp  laws  is  "that  which 
belongs  to  a  person  exclusively  of  others,  and 
which  is  the  subject  of  bargain  and  sale  to 
another."  Liwmer  Aftphalte  Pari  fig  Co.  v.  Jn- 
land  Revenne  OmnHigsinners^  41  L.  J.,  Ex.  106  ; 
L.  R.  7  Ex.  211  ;  26  L.  T.  633  :  20  W.  R.  610. 

A  judgment  debt  is  not  property  within  55 
Geo.  3,  c.  1S4,  Sched.  Part  1,  tit.  Conveyance  : 
and  therefore  an  assignment  by  indenture  of 
such  a  debt  does  not  require  an  ad  valorem 
stamp,  but  must  have  the  oniinary  deed  stamp. 
Warren  v.  Boue,  3  D.  &  R.  494  ;  2  B.  &  C.  281  ; 

2  L.  J.  (O.S.)  K.  B.  8. 

"Conyeyanee  on  Sale" — Compnlsory  Bale — 
Compensation.] — The  schedule  of  the  Stamp  Act 
of  1870  (33  &  34  Vict.  c.  97),  prescribes  an  ad 
valorem  duty  on  every  •'  conveyance  or  transfer 
on  sale  of  any  property."  By  s.  70  the  term 
"  convej^ance  on  sale"  includes  every  instrument 
whereby  any  property  upon  the  sale  thereof  is 
transferred  to  or  vested  in  the  purcha^ser.  By 
deed  of  conveyance  S.  &.  Co.  convex  ed  business 
premises  to  a  railway  company.  Thedee<l  stated 
that  the  jury  in  a  compensation  trial  under  t)  e 
Lands  Clauses  Consolidation  (Scotland)  Act, 
1845.  had  found  that  »S.  k  Co.  were  entitled  to 
28,586Z.  2*.  Id.,  as  the  value  ti  the  premises, 
which  hatl  been  taken  by  the  company  under 
the  powers  of  their  special  act  ;  14,572/.  16«.  Sf/. 
for  the  value  of  the  building-*,  &c.,  upon  the 
premises,  and  9,499/.  Hx.  3'/.  as  compensation  for 
loss  of  business,  and  that  the  com])any  had  paid 
the  three  suras  so  assessed  to  ts.  &  Co.  : — Held, 
that  the  9,499/.  8*.  3rf.  allowed  by  the  jury  as 
compensation  for  loss  of  business  was  part  of  the 
*' consideration  for  the  sale"  of  the  premises, 
and  liable  to  an  ad  valoiem  duty  accordingly. 
Inland  Rt'ventie  Comwisidoncrg  \.  Olaitgow  and 
S.  W.  %.,  56  L.  J..  P.  C.  82;  12  App.  Cas. 
316  ;  57  L  T.  570  ;  36  W.  R.  241— H.  L.  (Sc.) 

Equitable     Mortgage  —  Foreeloture  — 

Conyeyance  Pnrsnant  to  Order  of  Chancery 
DiyiBion.] — A  conveyance  of  real  property  made 
by  a  mortgagor  to  an  equitable  mortgagee 
pursuant  to  an  order  of  the  chancery  division 
foreclosing  the  mortgagor  on  default  in  the  pay- 
ment of  the  mortgage  debt  and  interest  from  all 


I  equity  of  redemption,  and  ordering-  him  to 
execute  an  absolute  conveyance  to  the  equitable 
.  mortgagee,  is  a  "  conveyance  on  sale  "  witiiia 
,  the  meaning  of  s.  54  of  the  Stamp  Act,. 
1891,  and  liable  to  the  ad  valorem  stamp  duty 
imposed  under  the  heading  *•  Conveyance  ott 
Sale  '*  in  the  first  schedule  to  the  act.  Hu-nting- 
ton  V.  Inland  Brtenve  Commistntmers,  65  L.  J., 
Q.  B.  297  ;  [1896]  1  Q.  B.  422  ;  74  L.  T.  28  ;  44 
W.  R.  300. 

Where  the  value  of  the  projierty  is  less  than 
that  of  the  mortgage  debt,  interest,  and  coasts,, 
the  duty  is  not  assessable  upon  a  higher  amount 
than  the  value  of  the  property.    lb. 


Perpetual  Annuity— Becnrity  for  Payment 


of  Annuity  by  way  of  Bepayment  of  Loan.] — An 

instrument  made  in  pursuance  of  the  powers  of 
the  Mersev  Docks  and  Harbour  Board  Consolida- 
tion Act,  1858,  granting  a  perpetual  annuity  in 
consideration  of  a  sum  of  money  paid,  is,  for  the 
purpose  of  the  Stamp  Act,  1891,  to  be  treated 
as  a  **  conveyance  on  sale,"  and  not  as  a 
security  for  the  payment  of  any  annuity  by 
way  of  repayment  of  a  loan,  advance,  or  pay- 
ment intended  to  be  so  repaid,  within  the 
meaning  of  s.  87,  sub-s.  2,  of  the  act.  Afcrtry 
Dvckt  and  Harhmtr  Board  v.  Inland  Herenve 
CimimhJtioners,  66  L.  J.,  Q.  B.  697  ;  [  1897]  2  Q.  B. 
316  ;  77  L.  T.  120 ;  61  J.  P.  628— C.  A.  Affirming: 
45  W.  R.  448. 


Exchange  of  Shares.] — A    transactioo 


whereby  a  certain  number  of  shares  in  one 
limited  company  is  conveyed  by  the  holder  of 
the  shares  in  consideration  of  the  transfer  to 
him  of  a  certain  number  of  shares  in  another 
limited  company,  is  not  an  exchange  within  tlie 
meaning  of  s.  73  of  the  Stamp  Act,  1891, 
and  an  instrument  carrying  that  transaction 
into  effect  amounts  to  a  "  conveyance  on  sale  '* 
within  the  meaning  of  ss.  54  and  55  of 
that  act,  and  is  chargeable  as  such  with  an  ad 
valorem  duty  under  Schedule  I.  of  that  act. 
Cuats,  Lim.y  v.  Inland  Bivcnu^  Commis^iomrty 
66  L.  J.,  Q.  B.  732  ;  [1897]  2  Q.  B.  423 ;  71 
L.  T.  270  ;  46  W.  R.  1  ;  61  J.  P.  693.— C.  A. 

Agreement  for  Sale  of  Goodwill.] — Ad 

agreement  for  the  sale  and  purchase  of  a  business 
I  with  the  goodwill  is  not  a  "  conveyance  on 
sale"  within  the  meaning  of  s.  70  of  the 
Stamp  Act,  1870,  and  does  not  require  an  ad 
valorem  duty  stamp.  Inland  Riccnue  Qmiwi*- 
mmera  v.  Attgu*,  23  Q.  B.  D.  579  ;  61  L.  T.  832  ; 
38  W.  R.  3— C.  A.  Affirming  53  J.  P.  453.  iktr 
52  &  53  Vict.  c.  7,  s.  18. 

Amalgamation  of  Bailway  Companies.^ 

— By  a  special  act  of  parliament  it  was  provideti 
that  the  undertaking  of  the  A.  railway  should  be 
I  amalgamated  with,  and  form  part  of,  the  under- 
'  taking  of  the  B.  railway  as  from  a  certain  date, 
I  that  the  A.  railway  should  from  that  date  be 
dissolved,  and  that  the  holders  of  shares  in  that 
railway  should  in  lieu  thereof  become  holders  of 
consolidated  stock  of  the  B.  railway  in  propor- 
tion to  the  shares  held  by  them  respectively- 
It  was  further  {jrovided  that  a  Queen's  printer's 
copy  of  the  act  should  be  chargeable  with  the 
same  stamp  duty  as  would  be  chargeable  if  the 
transaction  weie  effected  by  an  executed  instru- 
ment in  writing,  and  that  copy  were  the  instru- 
ment : — Held,  that  the  transaction  was  a 
"conveyance  or  transfer  on  sale"  within  the 
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meaning  of  the  Stamp  Act,  1891,  Schedule  I., 
and  that  the  copy  of  the  act  was  chargeable 
with  ad  valorem  duty  on  the  value,  at  the  date 
of  amalgamation,  of  the  consolidated  stock  of 
the  B.  railway,  issued  to  the  shareholders  of  the 
A.  railway.  O,  W,  Ry,  v.  Inland  Rnvenue  Ooin- 
Missioners,  63  L.  J.,  Q.  B.  405;  [1894]  1 
Q.  B.  507  ;  9  R.  122  ;  70  L.  T.  86 ;  42  W.  R.  211  ; 
58  J.  P.  397— C.  A.  S.  P.,  Fnrne/ts  Ry.  v.  Inland 
Revenue  ChtumUjttflJwrs,2  H.  &  C.  8r)5  ;  33  L.  J., 
Ex.  173 ;  10  Jur.  (N.8.)  1133  ;  10  L.  T.  161  ;  13 
W.  R.  10. 


Property  of  a  Firm — ^Traojifer  to  Company.  ] 


— A  deed  executed  by  aU  the  members  of  a  part 
nership  firm  conveyed  and  assigned  to  a  com 
pany  (composed  exclusively  of  all  the  partners) 
all  the  freehold  and  leasehold  property  and  the 
trade-marks  of  the  partnership  ;  the  whole  of 
the  capital  of  the  company,  consisting  of  shares 
and  debenture  stock,  being  allotted  to  the 
partners  in  proportion  to  their  shares  in  the 
partnership  property,  is  a  "conveyance  or  trans- 
fer on  sale"  within  the  meaning  of  ss.  70 
and  71  of  the  Stamp  Act,  1870,  and,  conse- 
quently, is  chargeable  with  an  ad  valorem  duty  in 
addition  to  the  lOs.  stamp.  Fosttn'  v.  Inlfind 
Ri^enue  QmimuMioners^  63  L.  J.,  Q.  B.  173  ; 
[1894]  1  Q.  B.  616  ;  9  R.  161 ;  69  L.  T.  817  ; 
42  W.  R.  259  ;  58  J.  P.  414— C.  A. 

Land  sold  to  Tmsteo — ^Reyenlon  to  Pnr- 


chaaer.] — Land  was  conveyed  upon  a  t»ale  by  an 
instrument,  dated  the  28th  October,  1847,  in  the 
following  manner  :  the  land  was  first  bargained 
and  sold  by  the  vendor  to  a  trustee  for  the  pur- 
chasers for  a  term  of  three  months,  and  then 
the  reversion  conveyed  to  the  purchaser.  The 
instrument  was  twice  executed  by  the  vendor, 
once  by  a  mere  signature,  and  then  immediately 
afterwards  by  his  signing,  sealing,  and  delivery  : 
— Held,  that  two  stamp  duties  were  chargeable 
upon  the  instrument,  as  having  two  distinct 
operations,  one  as  a  lease,  and  the  other  as  a 
conveyance  on  a  sale.  Brightman  v.  Inland 
Recenve  CummijtsionerSy  18  L.  T.  412. 


Eeyocable  Agreement  to  grant  Permis- 


sion for  Xreotion  of  Jetty.] — By  an  instrument 
not  under  seal  the  conservators  of  the  Thames 
agreed  to  grant  permission  during  their  pleasure 
to  the  appellants  to  construct  and  retain  a  jetty 
in  consideration  of  an  annual  payment  yearly 
so  long  as  the  jetty  was  allowed  by  the  con- 
servators to  remain  : — Held,  that  the  instrument 
was  not  chargeable  with  stamp  duty  under  33 
k  34  Vict.  c.  97  (the  Stamp  Act,  1870),  either  as 
a  "  conveyance  on  sale  "  within  s.  70,  or  as  an  in- 
strument whereby  any  property  was  transferred 
to  or  vested  in  any  person,  within  s.  78,  or  as  a 
**  lease  or  tack,"  or  ''  bond,  covenant,  or  instru- 
ment of  any  kind  whatsoever,"'  within  the 
schedule,  but  only  as  an  **  agreement."  Tliameg 
Conxerrators  v.  Inland  Reremte  Commtsswnerx, 
66  L.  J.,  Q.  B.  181  ;  18  Q.  B.  D.  279  ;  66  L.  T. 
198  ;  35  W.  R.  274. 

*' Convey  anee.**] — Any  written  instrument 
operating  as  the  record  of  a  transfer  of  property 
other  than  goods  is  a  conveyance  within  the 
meaning  of  the  55  Geo.  3,  c.  184.  Hornfall  v. 
Key,  2  Ex.  778  ;  17  L.  J.,  Ex.  266. 

Assignment  of  Commission — Mortgage  or  Con- 
Toyuiee.] — ^A.,  an  architect,  employed  to  supep- 


intend  the  erection  of  certain  buildings  upon 
commission  by  deed,  assigned  to  D.,  a  creditor^ 
all  the  commission  to  which  he  then  was  or  might 
thereafter  be  entitled  in  respect  of  such  super- 
intendence, upon  trust  to  pay  C.  a  certain  debt 
due  from  A.,  and  to  retain  the  residue  towards 
satisfaction  of  a  certain  debt  due  from  A.  to  D., 
and  in  which  deed  weise  contained  a  power  of 
attorney  to  receive  the  commission,  and  covenants 
that  A.  would  pay  the  debt  due  to  D.,  would  not 
receive  the  commission,  or  revoke  the  power 
thereby  given,  or  do  any  act  by  which  D.  might 
be  hindered  in  receiving  payment ;  that  he  had 
a  right  to  assign,  had  not  encumbered,  and  for 
further  assurance  : — Held,  that  this  deed  waa 
not  a  mortgage,  but  an  absolute  conveyance  of 
the  commission-money  ;  and  that  a  conveyance 
stamp  calculated  upon  the  amount  of  commission 
eventually  receive  I  was  sufficient.  Pooley  v. 
Goodwin,  5  N.  &  M.  466  ;  4  A.  &  E.  94. 

Assignment  of  CK>odwilI.]— An  assignment  by 
deed  of  the  goodwill  of  a  trade  is  a  conveysnce 
of  property  within  13  &  14  Vict.  c.  97,  Sched.^ 
tit.  Conveyance,  and,  as  such,  is  liable  to  ad 
valorem  duty.  Potter  v.  Inland  Revenue  Com- 
miJtidonerMy  10  Ex.  147;  23  L.  J.,  Ex.  345;  IS 
Jur.  778;  2  W.K.  561. 

Partnership — Convejranoe  of  Estate  and  In- 
terest.]— By  an  indenture  reciting  that  a  disso- 
lution of  partnership  between  two  partners  had 
taken  place,  and  the  share  of  the  retiring  partner 
in  the  assets  of  the  firm  had  been  found  to  be  a 
certain  specified  sum,  and  an  arrangement  had 
been  made,  by  which  a  portion  of  that  sum  was 
to  be  paid  at  once  by  the  continuing  partner, 
and  the  remainder  secured  by  a  mortgage  of  the 
partnership  assets,  the  retiring  partner  conveyed 
to  the  continuing  partner  all  his  estate  and  interest 
in  the  partnership  assets  : — Held,  that  this  inden- 
ture was  a  conveyance  upon  a  «de  within  13  & 
14  Vict.  c.  97,  Sched.,  tit.  Conveyance,  and  was 
chargeable  with  an  ad  valorem  stamp  duty  upon 
the  amount  of  the  sum  so  found  to  be  payable 
to  the  retiring  partner.  Ckrigtie  v.  Inland 
Revenue  Comniut^ionerjf,  4  H.  &  C.  664  ;  86  L.  J.^ 
Ex.  11  ;  L.  R.  2  Ex.  66  ;  15  L.  T.  282  ;  15  W.  R. 
258. 

By  a  deed  executed  on  a  dissolution  of  partner- 
ship, which  recited  that  the  share  of  the  retiring 
partner  should  be  taken  by  those  who  remained 
in  the  firm,  and  that  he  should  be  allowed  in 
account  a  certain  sum  of  money  as  an  equivalent 
for  the  value  of  his  share,  it  was  witnessed  that 
the  retiring  pai  tner,  in  consideration  of  that  sum, 
"  part  of  the  moneys  and  assets  of  the  dissolved 
co-partnership  to  the  retiring  partner  so  allowed 
in  account,  appropriated  and  paid  as  aforesaid,** 
conveyed  and  assigned  his  share  of  the  partner- 
ship assets  to  the  other  partners  : — Held,  that 
this  deed  was  a  conveyance,  and  therefore  liable 
to  an  ad  valorem  duty.  Phillivs  v.  Inland 
Revenue  Commissiontnt,  36  L.  J.,  Ex.  199  j 
L.  R.  2  Ex.  839  ;  16  L.  T,  839. 

An  assignment  for  money  from  one  partner  to 
another  of  his  share  of  the  partnership  interest 
in  contracts  with  frovernment,  was  nut  a  sale  of 
property  within  48  Geo.  3,  c.  149,  and  did  not 
require  an  ad  valorem  stamp.  Belcher  v.  Sykety 
9  D.  &  R.  231  ;  6  B.  &  C.  234  ;  5  L.  J.  (0.8.) 
X.  B.  98. 

Order  of  Charity  Commissioners.] — ^An  order 
of  the  charity  commissioners  appointing  new 
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trustees  of  a  charity  and  vesting  the  trust  pro- 
perty in  them  is  an  instrument  relating  to  two 
separate  and  distinct  matters  within  s.  8  of  the 
Stamp  Act,  1870,  and  must  be  stamped  both  as 
a  conveyance  and  as  an  appointment  of  new 
trustees.  Ifadgett  v.  Inland  Revenue  CommU- 
doners,  3  Ex.  D.  46;  37  L.  T.  612;  26  W.  R. 
115. 

Concealing  Consideration.] — ^A.,  being  seised  in 
fee  of  land,  agreed  with  the  defendant,  a  builder, 
to  execute  to  him  a  lease  of  the  land,  and  of  a 
house  which  it  was  agreed  the  defendant  should 
build  thereon,  for  ninety-nine  years,  at  a  rent  of 
91.  5*.  The  defendant  was  to  lay  out  GOOl.  in 
building  the  house.  The  house  having  been  built, 
B.  contracted  to  buy  for  860Z.  all  the  defendant's 
interest  in  the  house  and  land.  The  defendant, 
in  order  to  effect  this  contract,  procured  an 
indenture  to  be  made  between  himself,  A.  and 
B.,  whereby  A.  leased  the  house  and  land  to  B. 
for  ninety-nine  years,  at  the  rent  of  9^.  6*.,  pay- 
able to  A.  The  purchase-money  was  not  stated 
in  the  lease,  which  was  the  principal  and  only 
deed  whereby  the  house  and  land  were  conveyed  : 
— Held,  that  the  lease  to  B.  was  a  conveyance 
upon  the  sale  of  land  within  the  schedule  of  the 
66  Geo.  3,  c.  184  ;  that  duty  was  payable  thereon 
as  upon  a  conveyance,  and  that  the  defendant 
and  B.  were  liable  to  penalties  for  not  truly 
inserting  the  consideration  in  the  lease.  Att.- 
Oen.  V.  JBrotcn,  3  Ex.  662 ;  18  L.  J.,  Ex.  336. 
See  Hemiiker  v.  Uenniker,  1  El.  &  Bl.  54  ;  22 
L.  J.,  Q.  B.  94  ;  17  Jur.  436. 

Sale  of  Coal  in  Mine.] — ^A  paper,  signed  by  the 
defendant,  stated  that  the  plaintiff  agreed  to  sell 
to  the  defendant  upper  veins  or  beds  of  coal, 
containing  by  admeasurement  sixteen  acres,  at 
the  price  of  77/.  per  acre,  to  be  paid  for  as  follows  : 
— 100/.  on  the  day  of  the  date  thereof,  and  the 
remainder  by  equal  quarterly  payments  of  26/. 
«ach.  And  it  was  stipulated,  that  if  the  defen- 
dant should  work  more  coal  than  in  any  year 
should  exceed  100/.,  at  the  rate  of  77/.  per  acre, 
he  should  pay  for  such  excess  : — Held,  that  the 
instrument  did  not  require  an  ad  valorem  stamp, 
as  upon  a  conveyance  under  56  Geo.  3,  c.  184, 
and  that  a  stamp  of  'dha.  was  sufficient.  Phillips 
T.  MorrUon,  12  M.  &  W.  740  ;  13  L.  J.,  Ex.  212  ; 
S  Jur.  343. 

Surrender  of  Copyhold.] — A  copy  of  court  roll 
admitting  a  surrenderee  in  trust  for  the  grantee 
of  an  annuity  there  stated  to  be  secured  by  the 
bond  of  the  purchaser,  and  subject  thereto,  to 
the  use  of  the  purchaser,  his  executors,  adminis- 
trators and  assigns,  requires  an  ad  valorem  stamp 
in  respect  of  the  purchase  money  expressed  to 
be  so  paid  by  the  purchaser  to  the  surrenderor, 
but  without  reference  to  the  annuity,  whether 
the  statement  is  taken  to  refer  to  an  annuity 
already  granted  or  to  an  annuity  to  be  created 
in  futuro.  Doe  d.  Chapvian  v.  Aei/noids^  2  N.  & 
M.  3b3. 

Compulsory  Sedemption.] — By  an  indenture, 
between  M.  of  the  first  part,  G.  of  the  second 
part,  a  dock  company  of  the  third  part,  and  P. 
of  the  fourth  part,  reciting  that  M.  had  agreed 
to  sell  to  the  company  land  for  9,000/.,  also 
reciting  that  G.  had  agreed  to  sell  the  company 
a  pier,  and  that  it  was  agreed  that  the  considera- 
tion for  such  purchase  should  be  37.000/.,  and 
that  10,000/.  only  should  be  paid  in  gross  by 


the  company  to  G.,  and  that  15,000/.  should  be 
represented  by  an  annual  rent-charge  of  750/.,  re- 
deemable on  payment  of  1 5,000/.,  and  that  12,000/. 
should  be  represented  by  an  annual  rent-charge 
of  600/.,  redeemable  on  payment  of  12,000/.  (after 
stating  the  conveyance  from  M.  to  the  company 
for  9,000/.),  it  was  witnessed,  that  in  considera- 
tion of  the  rent-charges  of  7.50/.  and  600/.  pay- 
able to  G.,  and  in  consideration  of  10,000/.  to  G. 
paid  by  the  company,  G.  conveyed  the  pier  to  P., 
to  the  use  that  G.  should  receive  out  of  the  rents 
a  yearly  rent-charge  of  750/.  and  600/.  The  in- 
denture then  provided  that  the  company  might 
at  any  time  redeem  the  rent-charge  of  750/.,  upon 
payment  of  15,000/.,  after  twelve  months'  notice, 
and  that,  after  a  time,  G.  might  by  notice  require 
the  company  to  redeem  the  rent-charge  of  600/., 
and  pay  him  12,000/.  in  redemption  thereof;  and 
that,  if  no  such  notice  should  be  given  by  G., 
then  that  the  company  might  redeem  that  rent- 
chsrge,  on  payment  of  12,000/.  The  commis- 
sioners having  required  this  dee<l  to  be  stamped, 
under  the  13  &  14  Vict.  c.  97,  Sched.,  tit.  Con- 
veyance, with  an  ad  valoiem  duty  of  230/.,  as  a 
conveyance  upon  the  sale  of  property  for  9,000/. 
and  27,0(K)/. : — Held,  that  as  G.  might  by  his  own 
act  compel  the  company  to  redeem  the  rent- 
charge  of  600/.  by  payment  of  12,000/.,  that  sum 
was  part  of  the  purchase  or  consideration -money, 
within  the  meaning  of  the  statute,  and  subject  to 
the  ad  valorem  dutv,  but  that  such  duty  was  not 
paynble  on  the  15,000/.,  and  theiefore  the  stamp 
must  be  reduced  from  230/.  to  155/.  OilL  In  re, 
8  Ex.  376.  S.  C,  nom.  Plymovth  Great  We^em 
Dock  Co.  V.  Inland  Revenue  ComrnufHoners,  22 
Ij.  J.,  Ex.  188. 

Conyeyaneo  by  Father  to  Son.] — Conveyance 
by  a  father  to  son  (.f  a  freehold  estMte,  reciting 
"that  he  (the  father)  was  minded  and  had 
resolved  to  give  and  assure  the  same  to  his  son, 
as  well  in  consideration  of  the  natural  love  and 
affection  which  he  entertained  for  his  son,  as 
also  in  consideration  of  the  provision  which  his 
son  had  that  duy  made  by  his  bond  or  obligation 
in  wriiing  of  1,500/.  in  augmentation  of  the 
portions  or  fortunes  of  his  eight  sistere"  : — Hold, 
that  this  was  not  a  sale  to  the  son,  and  that  the 
conveyance  did  not  require  an  ad  valorem  stamp. 
Doe  d.  Manifold  v.  Diamond,  6  D.  &  R.  328  ; 
4  B.  &  C.  243  ;  8  L.  J.  (o.s.)  K.  B.  211  ;  28  R.  R. 
237. 

Conyeyance  of  Crops  in  Trust  for  Creditors.] — 

By  a  deed  of  assignment  five  persons  conveyed 
all  their  crops,  goods  and  effects  to  trustees,  in 
trust  to  sell,  and  with  the  proceeds,  to  be  pro- 
duced by  such  sale,  to  discharge,  first,  debts  due 
to  the  trustees,  with  interest  from  the  date  of  the 
deetl ;  then,  debts  due  to  other  creditors  ;  with  a 
resulting  trust  as  to  the  residue  to  the  parties 
C(  nveying : — Held,  that  such  deed  did  not  require 
an  ad  valorem  stamp,  as  upon  a  conveyance  or 
mortgage,  as  the  former  part  of  that  clause 
operated  only  on  actual  sales  between  vendor 
and  vendee  ;  and  that  this  deed  fell  within  the 
exception  in  the  latter  part  of  the  clause,  viz. 
"  where  such  conveyance  shall  be  made  for  the 
benefit  of  creditors  gcneiaUy,"  and  therefore  that 
a  common  deed  stamp  was  sufficient.  Coates  v. 
Perry,  6  Moore,  188  ;  3  Br.  &  B.  48.  And  see 
Whitwell  V.  Dimtdale,  Peake,  224. 

Fixtures.] — The  word  "fixtures"  means  the 
r'ght  of  severance  of  chattels  attached  to  the 
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soil,  but  not  part  of  the  freehold.  A  transfer  of 
**  fixtures  "  is,  therefore,  at  least,  the  transfer  of 
the  right  ot  severance ;  and  whether  a  memo- 
randum  of  the  sale  of  fixtures  transfers  any 
interest  in  the  chattels  themselves  or  not,  it  is  a 
conYcyance  within  the  words  of  the  55  Geo.  3, 
c.  184,  which  includes  the  "  transfer  of  any 
right "  ;  and  as  fixtures  are  not  goods,  wares  and 
merchandise,  it  is  not  within  the  exemption. 
Hor^fall  V.  Key,  2  Ex.  778  ;  17  L.  J.,  Ex.  266. 

Sale  of  Annuity.] — A.,  being  entitled  during 
his  life  to  the  dividends  of  bank  annuities,  and 
B.  being  entitled  to  the  stock  at  the  death  of  A., 
it  was  agreed  between  them,  that,  in  considera- 
tion of  A.'s  permitting  B.  to  sell  out  the  stock, 
the  latter  should  pay  to  A.,  during  his  life,  an 
annuity  equivalent  to  five  per  cent,  on  the 
principal  money  produced  by  the  sale  of  the 
stock,  and  that,  as  a  security  tor  the  payment 
of  the  annuity,  B.  should  ass^'gn  to  A.  a  policy 
of  assurance  on  goods  on  a  voyage  to  India. 
By  a  deed  reciting  these  facts,  and  that  the  stock 
had  been  sold  out  and  produced  a  given  sum, 
which  had  been  paid  to  B.,  the  latter  bargained, 
sold,  and  assigned  to  A.  the  policy,  and  co^e- 
nanted  that  in  case  no  money  should  be  produced 
by  the  policy  he  would,  within  one  month  after 
his  return  from  the  voyage  he  was  about  to  make 
to  India,  pay  to  A.  a  sum  of  money,  which,  when 
invested  in  stock,  would  produce  an  annuity 
equal  in  amount  to  five  per  cent,  on  the  principal 
money  produced  by  the  sale  of  the  stock : — Held, 
that  the  deed  did  not  require  an  ad  valorem 
stamp,  the  transaction  described  in  it  not  being 
a  sale  of  an  annuity  within  the  meaning  of  the 
words  in  the  65  Geo.  3,  c.  184,  Sched.  Part  1,  and 
the  assignment  of  the  policy  not  being  a  convey- 
ance of  property  within  the  meaning  of  that 
word  in  the  same  statute.  JUa7idy  v.  Herbert, 
^  B.  &  C.  396  ;  7  L.  J.  (0.8.)  K.  B.  223. 

By  a  marriage  settlement,  the  defendant,  in 
consideration  of  4,0(X)Z.  paid  by  the  father  of 
the  intended  wife  as  a  marriage  portion,  and  in 
consideration  of  the  marriage,  covenanted  to  pay 
an  annuity  of  800f.  a  year  to  the  plaintiff,  to  the 
use  of  the  intended  husband  and  wife  during 
their  joint  lives : — Held,  that  the  deed  did  not 
require  a  45/.  sd  valorem  stamp  as  upon  the  sale 
of  an  annuity.  Miusm/  v.  Nanney,  3  Bing.  (n.c.) 
478  ;  4  Scott,  258  ;  6  L.  J.,  C.  P.  185. 

Partition  Dead.]— The  48  Geo.  3,  c.  149,  s.  22, 
incorporated  into  55  Geo.  3,  c.  184,  ap))lied  only 
to  sales  of  lands,  properly  so  called,  and  did  not 
extend  to  a  deed  of  partition  between  several 
members  of  a  family,  by  which  the  entirety  of 
lands  is  conveyed  to  one  of  the  parties  in  lieu  of 
his  undivided  share  in  those  and  other  lands, 
and  in  consideration  of  a  sum  of  money  paid  by 
him  for  equality  of  partition.  Jlenniker  v. 
Senniker.  1  El.  &  BL  54 ;  22  L.  J.,  Q.  B.  94  ; 
17  Jut.  436. 

'*  Property  locally  litnate*'  Abroad  — Ex- 
emption.]— Under  an  agreement  made  between 
the  appellants  and  an  American  firm  of  soap 
manufacturers  the  appellants  agreed  to  purchase 
the  freehold  works  of  the  firm  and  all  the  furni- 
ture, machinery,  and  stock-in-trade,  and  also  the 
goodwill  of  the  business  and  all  the  trade  marks 
and  names  used  in  connection  therewith.  The 
vendors  were  the  owners  of  a  trade  mark 
relating  to  their  soap.  This  trade  mark,  which 
was    registered    in    England,    they    circulated 


extensively  throughout  the  United  Kingdom  in 
newspapers  and  otherwise  as  part  of  pictorial 
advertisements,  by  means  of  which  a  consider- 
able  demand  for  the  soap  had  been  created. 
The  vendors  did  not  sell  to  retail  dealers  in 
England,  but  the  greater  part  of  their  sales  were 
made  to  a  syndicate  in  England,  who  resold  to 
retail  vendors  : — Held,  that  the  trade  mark  and 
goodwill  were  not  property  "  locally  situate 
without  the  United  Kingdom,"  within  the  mean- 
ing of  s.  59,  sub-s.  l,of  the  Stamp  Act,  1891,  and 
that  the  agreement  was  thei^efore  chargeable  with 
ad  valorem  stamp  duty  with  regard  to  them. 
Brooke  v.  Inland  Rerenue  Cufftwissioners,  65 
L.  J.,  Q.  B.  657  ;  [1896]  2  Q.  B.  356  ;  44  W.  R. 
670. 

A  patent  granted  in  New  South  Wales,  and  a 
sole  licence  to  use  in  a  district  of  that  colony  an 
invention  protected  by  the  patent,  are  respec- 
tively •'  property  "  within  the  meaning  of  s.  59, 
sub-s.  1,  of  the  Stamp  Act,  1891,  but  are  not 
''locally  situate  out  of  the  United  Kingdom" 
within  the  exception  contained  in  the  sub- 
section ;  and  therefore  an  agreement  made  in 
England  for  the  sale  of  such  licence  and  a  half- 
share  in  the  patent  is  chargeable  with  the  same 
ad  valorem  stamp  duty  as  a  conveyance  of  sale. 
Snu'lting  Co.  of  Australia  v.  Inland  Revenue 
Ctyniminnonert,  66  L.  J.,  Q.  B.  137  ;  [1897]  1 
Q.  B.  175 ;  75  L.  T.  534  ;  45  W.  R.  203  ;  61  J.  P. 
116— C.  A. 

A  conveyance  executed  in  England  upon  a 
sale  of  land  in  Australia  requires  an  ad  valorem 
stamp.  Wright  v.  Inland  Rerenne  CommU' 
sioners,  11  Ex.  458  ;  25  L.  J.,  Ex.  49. 

Where  no  Property  passed.] — By  an  indenture 
between  a  company  and  a  licensee,  in  considera- 
tion of  7,500/.,  of  which  the  sum  of  1,500Z.  was 
paid,  and  the  remainder  was  to  be  paid  in 
monthly  instalments  of  1,OOOZ.,  the  company 
granted  to  the  licensee  "  the  sole  and  exclusive 
right,  licence,  and  authority  to  carry  on  with  the 
asphalte  of  or  to  be  supplied  by  the  company, 
but  not  with  any  other  asphalte,  the  business 
of  a8phalte  paving,  and  of  therein  and  other- 
wise using,  vending  and  dealing  in  asphalte,  and 
of  an  asphalte  company  or  asphalte  business 
generally,  within  the  counties  of  Lancaster  and 
Chester,"  during  the  continuance  of  the  com- 
pany's concessions.  The  company  covenanted 
to  supply  the  licensee  with  asphalte,  but  was 
not  to  be  bound  to  prevent  the  use  or  sale  of 
asphalte  within  these  counties  by  any  other 
person,  excepting  only  the  use  or  sale  of  such 
asphalte  as  was  agreed  to  be  supplied  under  the 
contract,  either  by  the  compan3'  or  by  persons 
purchasing  from  the  company  ;  and  the  licensee 
agreed,  during  the  continuance  of  the  licence, 
not  to  use,  sell,  or  deal  within  these  counties  in 
any  other  asphalte  than  that  to  be  supplied  by 
the  company.  The  licensee  covenanted  to  pay 
the  remaining  6,000Z.  by  six  monthly  instalments 
of  1,000/.,  and  if  he  should  assign  the  licence,  to 
pay  the  whole  of  the  remaining  instalments  on 
the  expiration  of  two  months  from  the  date  of 
the  assignment : — Held,  first,  that  the  deed  was 
not  chargeable  as  a  conveyance  on  sale,  no  pro- 
perty being  in  fact  conveyed  by  it.  Limmer 
Asphalte  Paving  Co.  v.  Inland  Revenue  OnnmiS' 
sioners,  41  L.  J.,  Ex.  106 ;  L.  R.  7  Ex.  211 ;  26 
L.T.  683;  20W.  R.610. 

Held,  also,  that  if  it  had  been  so  chargeable 
one  duty  only  could  have  been  charged  in  respect 
of  the  7,500/.,  and  not  a  second  duty  in  respect  of 
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the  covenant  to  pay  by  instalments  the  6,000Z. 
remaining  unpaid.    Ih, 

AMignment  with  Power  of  Sale.]— A  warrant 
of  attorney  was  given  in  November,  1840,  to 
secure  1,0002.  with  interest.  On  the  13th 
October,  1841,  the  debtor  executed,  by  way  of 
further  security,  a  deed  of  assignment  of  goods, 
with  a  power  of  sale,  to  secure  the  1 ,000^  with 
interest,  from  the  30th  November,  1840,  being 
the  day  up  to  which  the  interest  on  the  principid 
debt  had  been  paid  :~Held,  that  this  assign- 
ment required  a  common  deed  stamp  only. 
Pierpoint  v.  Oototr,  5  Scott  (N.B.)  605  ;  4  Man. 
&  G.  795  :  2  D.  (N.S.)  652  ;  12  L.  J.,  C.  P.  56. 

Tranifer  of  Mortgage— Seyeral  Deeds.]— By 
24  &.  26  Vict.  c.  91,  s.  30,  where  there  are  sevei-al 
deeds  upon  the  transfer  of  a  mortgage  from  old 
to  new  trustees,  if  one  of  the  deeds  be  stRmped 
with  the  duty  of  II.  15«.  it  shnll  be  sufficient 
that  the  others  are  stamped  with  the  duty  on  a 
duplicate  or  counterpart,  viz.  bs.  The  28  &  29 
Vict.  c.  96, 8. 17,  after  reciting  that  certain  duties 
on  the  transfers  of  mortgages  were  imposed 
by  18  &  14  Vict.  c.  97,  enacts  that  in  Lieu 
thereof  the  duty  of  6d.  shall  be  payable  on  every 
100^  or  fractional  part  of  100/.  transferred  : — 
Held,  that  24  &  25  Vict,  c  91,  s.  30,  was  not 
repealed  by  28  &  29  Vict.  c.  96,  s.  17,  and  that  it 
was  sufficient  that  one  of  the  deeds  was  stamped 
with  the  duty  of  1/.  15*.  and  the  others  with 
that  of  5*.  Foley  (^Lord)  v.  Inland  Recemte 
C<*mmit9ioners,  37  L.  J.,  Ex.  109  ;  L.  R.  3  Ex. 
263  ;  18  L.  T.  725  ;  16  W.  R.  1055.  Ste  infra. 
Mortgage. 

Seyeral  Transferors  and  Objects.] — A  deed 
executed  by  four  persons  entitled  to  personal 
estate  under  a  will,  purporting  to  operate  as 
a  transfer  and  release  to  each  of  the  four  (by 
two  of  them  who  were  the  executors,  in  pur- 
suance of  an  agreement  for  partition)  of  shares 
in  various  railway  companies  forming  part  of  a 
testator's  estate  is  chargeable  with  only  four 
stamp  duties  of  30*.  each  under  55  Geo.  3,  c.  185, 
8ched.  tit.  Transfer,  notwithstanding  that  the 
effect  of  the  deed  may  be  to  vest  in  each  of  the 
four  persons  stock  in  eight  or  nine  different 
companies.  Freeman  v.  Inland  Rerenve  Chm- 
MiMioners,  40  L.  J.,  Ex.  85  ;  L.  R.  6  Ex.  101  ; 
24  L.  T.  323  ;  19  W.  R.  690. 

Joint  Conyeyanee  —  Separate  Interests.]  — 
A  deed,  by  which  several  persons  jointly  convey 
their  separate  interests  in  shares  in  an  incorpor- 
ated company,  does  not  require  several  stamps, 
but  one  ad  valorem  stamp  is  sufficient.  H'''ill/t 
v.  Bridge,  4  Ex.  193  ;  18  L.  J.,  Ex.  384. 

Such  a  deed  is  not  a  deed  of  transfer,  and  is 
properly  chargeable  with  one  36«.  stamp  duty 
only.    lb. 

Assignment  of  Fxiie-money.] — An  assign- 


ment of  the  prize-money  of  several  seamen  on 
board  a  privateer,  being  payable  out  of  one  ftmd, 
only  requires  one  stamp.  Baker  v.  Jardine^  13 
East,  235,  n. 

Alteration  of  Name  of  Transferee.] — A  deed 
transfer  of  shares  whs  executed  by  A.,  toe  vendor, 
with  the  name  of  B.  inserted  as  the  purchaser ; 
before  any  execution  of  the  deed  by  B.,  it  was 
arranged  that  C,  instead  of  B.,  should  be  the 
purchaser ;    whereupon  the  name  of  B.  being 


struck  out  and  that  of  0.  sobetituted,  A.  re- 
executed  the  altered  deed  : — Held,  that  the  deed 
was  so  far  completed  as  between  A.  and  B.  that 
it  could  not  operate  as  a  conveyance  to  C.  with- 
out a  new  stamp,  i.  B.  ^  8.  C.  Ry.  v.  Fair- 
chmgh,  2  Man.  &  G.  674  ;  3  Scott  C^i-B.)  68  ;  2 
Railw.  Cas.  544  ;  10  L.  J.,  C.  P.  133. 

XV.  COPY  OR  EXTRACT. 

**  Copy."] — A  stamp  is  only  necessary  on  sncb 
copies  as  are  evidence  per  se  :  "  copy  "  meaning 
in  the  Stamp  Act  an  authenticated  copy  receiv- 
able as  evidence  in  the  first  instance.  Bray- 
thwaite  V.  Hittheock,  10  M.  &  W.  494 ;  2  D. 
(N.8.)  444  ;  12  L.  J.,  Ex.  38 ;  6  Jur.  976. 

Examined  Copy  of  Court  Bolls.  ] — An  exam  ined 
copy  of  court  rolls  is  admissible  to  prove  a  sur- 
render of  copyhold  lands  without  being  stamped  ; 
the  provision  in  66  Geo.  3,  c.  184,  as  to  copies  of 
court  rolls,  applying  only  to  such  copies  as  are 
given  out  and  signed  by  the  stewards.  Doe  d. 
Burrows  v.  Freeman,  12  M.  &  W.  844  ;  1  Car.  k. 
K.  886  ;  14  L.  J.,  Ex.  142. 

Attested  Copy  of  I>e6d.]— An  attested  copy  of 
a  deed  on  a  one-shilling  stamp  is  admissible  as 
secondary  evidence.  Ditcher  v.  Kenrick,  1  Car. 
&  P.  161. 

XVI.  DEED. 

Sni&ciently  Stamped  under  Act  in  Force  at 
Date — Wrong  Date.] — ^A  deed,  purporting  to 
appoint  a  new  trustee,  appeared  when  tendered 
in  evidence  to  be  sufficiently  stamped  accord- 
ing to  the  law  in  force  on  the  day  when  it  was 
dated,  but  it  was  proved  to  have  been  executed 
some  years  previously,  and  the  stamp  according 
to  the  law  then  in  foixie  was  insufficient : — Held, 
on  the  construction  of  33  &  34  Vict.  c.  97,  ss.  15 
— 17,  that  the  deed  could  not  be  admitted  in 
evidence.  Clarke  v.  Roche^  47  L.  J.,  Q.  B.  147  ; 
3  Q.  B.  D.  170;  37  L.  T.  633;  26  W.  R.  112. 
See  Deakin  v.  Penniull,  2  Ex.  320 ;  17  L.  J., 
Ex.  217. 

Improper  Denomination.]— Articles  of  agree- 
ment under  seal  could  not  be  given  in  evidence, 
unless  stamped  with  a  deed  stamp,  although  the 
agreement  stamp  was  of  the  same  value,  but 
difEerently  formed.  Bobinwn  v.  Dryhrtrngh^  5 
Term  Rep.  317  ;  1  Esp.  243.  And  see  Chamherltiin, 
v.  Porter,  1  Bos.  &  P.  (N.B.)  34 ;  Farr  v.  !¥/><?, 
1  East,  55  ;  5  R.  R.  515  ;  Taylor  v.  Hague,  2  East, 
414. 

Not  otherwise  Charged.]  —  An  instrument 
which  is  sealed,  but  which  merely  amounts  to  an 
agreement  for  a  lease,  required  a  1/.  15«.  stamp 
as  a  deed  not  otherwise  charged,  by  55  Geo.  3, 
c.  184.  Clayton  v.  Burtenshaw,  7  D.  &  R.  800  ; 
5  B.  &  C.  41* 

A  lea^e  at  a  rent  of  50^.  providing  that  the 
landlord  should  insure  and  that  the  premiums 
shoald  be  added  to  the  rent  and  payable  in  the 
same  manner  as  rent,  is  not  a  "  cieed  not  other- 
wise charged  *'  and  a  lease  stamp  of  30«.  is  suffi- 
cient. WiUon  V.  Smith,  12  M.  &;  W.  401 ;  1  D. 
&L.  633;  13  L.  J.,  Ex.  113. 

Articles  of  agreement  by  which  one  party 
agreed  to  pay  the  other  a  fixed  salary,  and  they 
were  mutually  bound  in  a  penalty  of  600Z.  to 
perform  the  agreement,  required  only  a  12.  i5t. 
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fltamp.  Mounjtey  t.  Stevenxon^  7  B.  &  0.  408  ;  6 
L.  J.  (O.8.)  K.  B.  119. 

A  release  to  the  sarviying  partners  in  a  firm 
bj  the  executors  of  a  decea^  partner,  of  all  the 
freehold,  copyhold,  and  leasehold  property  held  by 
the  firm,  expressing  no  consideration  for  the 
conveyance  upon  the  face  of  it,  is  suflBciently 
stamped  with  a  common  deed  stamp.  Steer  v. 
Crowley,  14  C.  B.  (N.a.)  337  ;  32  L.  J.,  C.P.  191  ; 
9  Jur.  (N.8.)  1292  ;  11  W.  R.  861. 

An  assignment  by  indenture  of  a  judgment 
debt  does  not  require  an  ad  valorem  stamp,  but 
must  have  the  ordinary  deed  stamp.  Warren 
V.  Howe,  3  D.  &  R.  494  ;  2  B.  &  C.  281  ;  2  L.  J. 
(o.s.)  K.  B.  8. 

Afsignment  of  Leaae.] — See  Baker  v. 


Gosling,  post,  col.  352. 

Lieenoe  to  use  Patent.] — The  plaintiff,  having 
agreed  to  sell  to  the  defendant  the  permission 
to  use  a  patent  furnace,  delivered  to  him  the 
folio  «ving  document  under  his  hand  and  seal : 
"  I,  J.  C,  patentee  and  proprietor  of  the  inven- 
tion known  as  *  Chanter  and  Co.*s  Patent  for 
Improvements  in  Furnaces,'  do,  by  virtue  of  the 
King's  letters-patent,  in  consideration  of  33Z.  to 
be  paid  by  J.  &  Co.,  give  and  grant  to  J.  &  Co. 
full  and  &ee  licence,  consent  and  permission  to 
erect  and  use,  upon  and  at  certain  premises,  one 
patent  furnace  to  a  30-horse  steam  boiler,  for 
which  the  letters  patent  have  been  granted. 
As  witness  my  hand  at  London,  J.  C.  "  : — Held, 
that  the  licence  was  not  a  deed,  and,  therefore, 
did  not  require  a  stamp.  Chanter  v.  Johnson, 
14  M.  &  W.  408  ;  14  L.  J.,  Ex.  289. 

Alteration.] — Deeds  altered  by  consent  re- 
quire restamping.    v.  Lee,  2  Eq.  Abr.  414. 

But  where  a  deed  is  altered  after  execution 
by  the  grantor  and  before  execution  by  the 
grantee,  a  new  stamp  is  not  necessary.  Jones 
V.  Jones,  1  C.  &  M.  721  ;  3  Tyr.  890 ;  2  L.  J., 
Ex.  249.  See  Spicer  v.  Burgess,  I  O.  M.  &  R. 
129 ;  4  Tyr.  598  ;  3  L.  J.,  Ex.  285. 

Immaterial  alterations  do  not  require  the 
document  to  be  restamped.  Hartley  v.  Manson, 
4  Man.  &  Q.  172  ;  1  D.  (N.S.)  711  ;  11  L.  J., 
C.  P.  199. 

Seyeral  Fartiet.]  —  One  stamp  as  for  one 
annuity  is  sufficient,  though  part  of  the  con- 
sideration-money belonged  to  a  third  person,  and 
was  paid  by  the  hands  of  the  grantee's  agent. 
Cook  V.  Jones,  15  East,  237. 

By  a  deed,  reciting  that  the  parties  of  the 
first  part  had  encroached  upon  a  common,  and 
were  in  possession  of  their  several  encroach- 
ments, and  that  they  had  agreed  to  relinquish, 
release  and  convey  all  and  singular  their  several 
and  respective  estates  and  interests  therein  to 
the  parties  of  the  third  part ;  it  was  witnessed, 
that  in  consideration  of  \0s.  to  each  of  them, 
paid  by  the  parties  of  the  third  part,  they 
and  each  and  every  of  them  granted,  bargained, 
sold  and  assigned  to  the  parties  of  the  third 
part,  the  sev^al  premises,  describing  them : — 
Held,  that,  tiiere  being  a  community  of  interest 
in  the  subject-matter  of  the  conveyance  in  all 
the  conveying  parties,  one  stamp  only  was 
necessary.  Doe  d.  Croft  v.  Tidbury,  14  0.  B. 
304 ;  2  C.  L.  B.  347  ;  23  L.  J.,  C.  P.  57  ;  18  Jur. 
468. 

An  indenture,  where  several  persons  jointly 
convey  their  separate  interests  in  certain  shares 
in  an  incorporated  company,  docs  not  require 


several  stamps,  but  one  ad  valorem  stamp  is 
sufficient.  Wills  v.  Bridge,  4  Ex.  193  ;  18  L.  J., 
Ex.  384. 

A  deed  in  which  several  persons  combine  to 
effect  a  common  purpose  requires  only  a  single 
stamp.  Allan  v.  Morrison,  3  M.  &  Ry.  70  ;  8  B. 
&  C.  666 ;  7  L.  J.  (O.S.)  K.  B.  106. 

Two  Considerations.] — A  feoffment  in  con- 
sideration of  natural  affection,  and  also  of  lOs. 
does  not,  under  66  Geo.  3,  c.  184,  require  two 
separate  stamps  of  II.  los.  each.  Doe  d. 
Wheeler  v.  Wfieeler,  4  N.  &  M.  10 ;  2  A,  &  E. 
28  ;  4  L.  J.,  K.  B.  58. 

Where  an  annuity  was  granted  by  deed,  and 
the  grantee  contracted  with  various  persons  to 
advance  a  portion  of  the  consideration,  and  to 
receive  in  return  a  proportionate  part  of  the 
annuity : — Held,  that  the  deed  only  required  a 
stamp  in  respect  of  the  aggregate  sum  paid  for 
the  annuity ;  and  that  it  need  not  be  the  aggre- 
gate of  the  stamps  required  on  each  of  the  an- 
nuities into  which  it  was  divided.  Hogarth  v. 
Penny,  14  M.  &  W.  495  ;  14  L.  J.,  Ex.  845. 

Containing  Collateral  Matters.]— Where  a 
document  has  a  double  object,  and  has  an  un- 
appropriated stamp  OQ  it  large  enough  for  it 
in  either  sense,  it  is  admissible  when  offered 
to  establish  one  of  its  objects.  Walker  v. 
OiUs,  6  C.  B.  662  ;  18  L.  J.,  C.  P.  323  ;  13  Jur. 
588. 

A  deed  of  settlement  of  a  company  declared 
that  all  transfers  of  shares  not  made  conform- 
ably thereto,  and  according  to  the  regulations 
of  the  directors,  should  be  invalid  ;  and  that  every 
transferee  should,  if  required  by  the  directors, 
execute  a  deed  whereby  he  would  enter  into 
covenants  with  the  trustees  to  observe  all  the 
stipulations  for  the  time  being  affecting  the 
holders  of  shares.  In  pursuance  of  regulations 
by  the  directors,  a  transfer  deed  contained  the 
following  covenant  by  the  transferee  ;  "  I.,  J.  S. 
C,  do  hereby  covenant  with  W.  H.,  and  also 
separately  with  the  trustees  of  the  company, 
that  I  will  abide  by  and  perform  all  the  rules 
and  regulations  in  respect  of  the  same  shares  "  : 
— Held,  that  the  deed  did  not  require  a  further 
stamp  duty,  as  a  deed  containing  other  matter 
besides  what  was  incident  to  the  sale  and  con* 
veyance  of  the  property  sold,  or  relative  to  the 
title  thereto,  in  pursuance  of  55  Greo.  3,  c.  184. 
Wolsdey  v.  Cox,  2  Q.  B.  821 ;  11  L.  J.,  Q.  B.  9  ; 
6  Jur.  599. 

A  deed,  conveying  certain  lands  in  trust,  and 
also  containing  a  declaration  of  a  similar  trust 
with  respect  to  government  stock,  is  not  to  be 
considered  two  deeds  under  55  Geo.  3,  c.  184  ; 
and  one  stamp  is  sufficient.  Doe  d.  Harttoright 
V.  Fffreday,  4  P.  &  D.  287  ;  12  A.  &  E.  23  ;  11 
L.  J.,  Q.  B.  19. 

In  proving  title  in  ejectment,  a  deed  in  convey- 
ance, duly  stamped,  was  produced,  which  pur- 
ported to  have  been  executed  by  power  of  attor- 
ney, but  no  power  of  attorney  was  proved  or 
produced.  On  the  same  parchment  was  a  writing 
bearing  a  later  date,  which  was  a  confirmation 
of  the  former  instrument  and  also  a  substan- 
tive conveyance  ;  this  instrument  was  not  pro- 
perly stamped  as  a  conveyance : — ^Held,  that  an 
additional  conveyance  stamp  was  not  necessaiy. 
Doe  d.  Priest  v.  WesUm,  1  G.  &  D.  524  ;  2  Q.  6. 
249  ;  11  L.  J.,  Q.  B.  17  ;  6  Jur.  601. 

A  party,  having  purchased  an  estate,  agreed 
with  the  vendor,  that  such  estate  should  be  sur- 
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rendered  to  a  third  party,  who  had  advanced  a 
portion  of  the  purchase  money,  sach  third  party 
holding  the  estate  by  way  of  security  for  the 
amount  of  the  loan  : — Held,  that  a  deed  carrying 
out  these  objects  only  amounted  to  one  deed,  and 
was  subject,  therefore,  only  to  one  stamp.  Ruth- 
brook  7.  Hood,  5  C.  B.  131  ;  17  L.  J.,  C.  P.  58  ; 
11  Jur.  931. 

Indonements.] — ^A  memorandum  on  the  back 
of  a  deed,  altering  some  of  the  terms  therein  con- 
tained, does  not  require  to  be  stamped.  Hernn 
v.  Hale,  3  Esp.  227. 

But  where  an  indorsement  (not  memorialised), 
containing  a  clause  of  redemption  (bearing  date 
after  the  deed),  had  not  been  made  i  rior  to  the 
execution  of  it,  it  could  not  be  received  in  evi- 
dence for  want  of  being  stamped.  Schumann 
T.  Weatherhead,  I  East,  537.  And  see  Lybum 
T.  Warrington^  1  Stark.  162. 

-ProgreiiiTe  Duties.] — The  indorsement  on 


a  deed  of  exchange  of  the  names  of  the  executing 
parties,  and  the  date,  &c.,  is  no  part  of  the  in- 
strument itself,  and  therefore  it  was  not  to  be 
taken  into  calculation  with  a  view  to  the  pro- 
gressive stamp  duty  imposed  by  55  Geo.  3, 
c.  184,  schedule,  part  1,  tit.  Exchange.  Winder  v. 
Fearon,  7  D.  &  R.  185  ;  4  B.  &  C.  663  ;  4  L.  J. 
(O.B.)  K.  B.  37. 

XVII.  FOREIGN    BONDS    AND    AGREE- 
MENTS. 

Bondi.] — A  company  incorporated  in  America 
and  having  its  chief  seat  of  business  at  New 
York,  issued  a  parcel  of  their  bonds  at  a  certain 
price  to  a  banking  firm  in  that  city,  who  con- 
tracted to  purchase  them.  The  bonds  were 
transmitted  by  the  firm  to  their  agents  in  London 
with  instructions,  in  pursuance  of  which  the 
agents  published  a  prospectus  announcing  the 
issue  and  Inviting  subscriptions  for  the  bonds. 
One  of  the  bonds  having  been  afterwards  al- 
lotted to  an  applicant  in  England  : — Held,  that, 
although  thus  disposed  of  on  the  English  market 
by  means  of  a  prospectus,  the  bond  was  not  a 
foreign  security  issued  in  the  United  Kingdom 
within  34  Vict.  c.  4,  s.  1,  and  was  therefore  not 
liable  to  the  stamp  duty  imposed  on  such  an 
instrument  by  33  &  34  Vict.  c.  97.  Qrenfell  v. 
Inland  Revenue  CommissfonerSj  45  L.  J.,  Ex.  465  ; 
1  Ex.  D.  242  ;  34  L.  T.  426  ;  24  W.  R.  682. 

A  bond  for  foreign  stock  signed  in  Paris,  but 
issued  in  England,  did  not  require  an  English 
stamp  before  the  passing  of  25  Vict.  c.  22. 
Yrisarri  v.  Clement,  2  Car.  &  P.  223. 

CoupoM  not  attached  to  Original  Seenrity — 
Bill  of  Szohange  —  Sxemptioni.]  —  Foreign 
government  bonds  payable  in  London  con- 
tained no  time  for  repayment,  but  were  provided 
with  a  talon  and  interest  coupons  for  ten  years, 
the  talon  stating  that  the  government  would 
deliver  to  the  b^rer  at  the  end  of  that  term 
another  talon  and  new  interest  coupons.  Such 
new  coupons  are  liable  to  the  payment  of  stamp 
duty  of  one  penny  applicable  to  bills  of  exchange 
payable  on  demand.  Rothschild  v.  Inland 
Revenue CommUsianers,  [1894]  2  Q.  B.  142  ;  10  R. 
204  ;  70  L.  T.  667  ;  42  W.  R.  542  ;  58  J.  P.  399. 

Agreement.] — An  agreement  made  between 
two  persons  residing  in  Calcutta,  relating  to 
property  in  Calcutta,  need  not  necessarily  be 


written  on  stamped  paper.     Oilchrigt  t.  Herbert^ 
26  L.  T.  381  ;  20  W.  R.  348. 

Articles  of  a  foreign  ship  made  abroad,  regu- 
lating the  wages  of  the  sailors,  even  where  the 
sailor  had  been  hired  in  London,  and  whieb 
articles  are  lodged  with  the  consul  in  London, 
may  be  given  in  evidence  of  the  agreement  for 
the  hiring  and  wages  to  the  sailor  without  bein^ 
stami)ed.     Winhled  v.  Malmhergy  1  Esp.  454. 

Where  a  paper,  purporting  to  be  an  agreement 
is  entered  into  out  of  England,  and  an  action 
brought  on  it,  it  need  not  be  stamped.  Ximenett 
V.  Jaqueg,  1  Esp.  311 ;  6  Term  Rep.  499. 

A  conveyance  executed  in  England  upon  a 
sale  of  land  in  Australia,  requires  an  ad  valorem 
stamp.      Wright  v.    Inlana  Revenue   Covimis 
Honerg,  11  Ex.  458  ;  25  L.  J.,  Ex.  49. 

XVIII.  LEASE. 

1.  When  Stamping  Negessabt. 

Crown  Leases.] — A  lease  from  the  board  of 
onlnance,  which  purported  to  be  signed,  sealed 
and  delivered,  being  first  duly  stamped,  wa» 
not  stamped : — Held,  tliat  being  a  lease  from 
the  crown,  it  was  not  necessary  that  it  should 
be  stamped.    Petrie  v.  Lamont,  Car.  jc  M.  93. 

Alteration  or  Addition  after  Szeoution.] — ^An 

alteration  of  a  lease,  to  which  others  besides  the 
lessor  and  lessee  are  parties,  after  the  executioo 
of  it  by  such  third  parties,  but  before  the  exe- 
cution by  the  lessor  and  lessee,  does  not  avoid  it. 
Hall  V.  Chandless,  12  Moore,  316  ;  4  Bing.  123. 

By  a  lease  between  W.  and  S.,  indors«l  on  a 
prior  lease  between  the  same  parties,  reciting 
that,  in  consideration  of  money  laid  out  upon  the 
premises  by  W.,  S.  had  agreed  to  pay  a  further 
rent,  it  was  witnessed  that,  in  consideration  o£ 
the  rent  reserved  by  the  withinwritten  indenture^ 
and  of  the  covenants,  provisoes  and  agreements 
therein  contained,  and  also  in  consideration  of 
the  further  yearly  rent,  W.  demised  to  8.  the 
premises  for  the  residue  of  the  term  granted 
by  the  withinwritten  indenture,  subject  to  the 
provisoes,  covenants  and  agreements  therein 
contained,  yielding  the  rent,  in  addition  to  the 
rent  reserved  by  the  same  indenture : — Held, 
that  the  original  lease  did  not  require  an  ad- 
ditional stamp  on  account  of  the  lease  indorsed 
upon  it,  and  that  the  indorsed  lease  did  not 
require  a  progressive  duty,  within  55  Geo.  Sf 
c.  184,  schedule,  part  1,  Deed.  Weedon  v.  Wood- 
bridge,  13  Jur.  630,  n. 

Agreement  contained  in.] — If  a  lease  in 
writing  contains  a  contract  for  the  purchase  of 
goods,  it  cannot  be  given  in  evidence  to  prove  the 
sale  of  the  goods,  unless  it  has  a  lease  stamp, 
although  it  has  an  agreement  stamp.  Corder  v. 
Drakeford,  3  Taunt.  382. 

By  articles  of  agreement,  signed  by  the  plain- 
tiff, W.,  and  the  defendant,  the  plaintiff  let  to  W. 
a  public-house,  from  year  to  year,  at  a  certain 
rent,  and  W.  agreed  to  buy  of  the  plaintiff  all  the 
beer,  &c.,  which  should  be  consumed  on  the  pre- 
mises during  the  time,  or  to  pay  302.  in  liquidated 
damages  for  every  barrel  bought  from  any  other 
person,  and  to  pay  monthly  for  the  beer,  &c., 
bought  from  the  plaintiff ;  and  the  defendant 
agreed  *'  to  hold  himself  responsible  for  any  ac- 
count of  money  which  might  become  due  fronk 
W.  to  the  amount  of  36/."  : — Held,  that  an  agree- 
ment stamp  was  necessary,  in  addition  to  a  leaa& 
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stamp.     Wharton  v.  Walton,  7  Q.  B.  474  ;  14 
li.  J.,  Q.  B.  321. 

Collateral  Matten.] — ^An  agreement  which 
zaight  amoant  to  a  lease,  not  stamped  as  such,  is 
an  admission  by  the  tenant  on  a  matter  collateral 
to  the  lease,  and  relating  to  a  valuation,  the 
subject  of  the  action.  Walker  y.  Atkinson,  1 
r.  &  F.  465. 

Where  a  document,  void  as  a  lease,  is  tendered 
to  show  the  terms  of  a  collateral  agreement,  it 
requires  a  stamp  as  an  agreement.  Golden  7. 
Taylor,  2  F.  &  F.  110. 

InTaUd  Document.] — A  lease  in  writing,  not 
by  deed,  void  under  the  8  &  9  Vict,  c,  106,  s.  3, 
did  not  require  a  stamp.  Mott  v.  Turnage,  1 
F.  &  F.  6. 

An  agreement  that  A.  is  to  have  a  tenement 
for  life,  does  not  require  a  lease  stamp,  the  docu- 
ment not  being  under  seal,  and  therefore  not 
<>perating  to  pass  an  estate  for  life,  ^one  v. 
MogerM,  2  M.  &  W.  443 ;  M.  &  H.  146 ;  6  L.  J., 
!Ez.  145  ;  1  Jur.  455. 

AdmiBsions  or  Acknowledgments.] — A  memo- 
randum, by  which,  in  consideration  that  A.  will 
withdraw  a  distress  for  a  sum  exceeding  20/., 
which  B.  admits  to  be  due  from  him  as  tenant  to 
A.,  until  a  future  day,  B.  declares  that,  in  case  of 
default,  it  shall  be  lawful  for  A.  to  enter  and 
distrain,  and  to  pursue  all  remedies  for  the  re- 
covery of  the  rent,  as  if  no  distress  had  been 
taken,  is  admissible  to  prove  the  tenancy,  with- 
out a  stamp.  Hill  v.  Ramtom,  5  Man.  &  G.  789  ; 
6  Scott  (N.B.)  571 ;  12  L.  J.,  C.  P.  275. 

Agreement  as  follows  : — "  I,  W.  E.,  acknow- 
ledge that  I  am  indebted  to  B.,  as  agent  of  S., 
my  landlord,  in  22^,  for  arrears  of  rent  for  the 
cottage  in  my  occupation  ;  and  1  now  pay  B.  bl. 
on  account  and  in  part  of  such  rent,  and 
undertake  to  pay  him  8^.  per  annum,  by  quarterly 
payments,**  does  not  require  a  lease  stamp. 
Ea^leton  v.  Gtdteridge,  2  D.  (N.S.)  1053  ;  11  M. 
k  W.  465  ;  12  L.  J.,  Ex.  369. 

An  instrument  in  these  terms  :  "  I  hereby 
certify  that  I  remain  in  the  house.  No.  3,  Swinton 
Street,  belonging  to  W.  G.,  on  sufferance  only, 
and  agree  to  give  him  immediate  possession  at 
any  time  he  may  require,"  does  not  amount  to 
an  agreement  for  a  tenancy,  so  as  to  require  a 
stamp.  Barry  v.  Goodman^  2  M.  &  W.  768 ; 
M.  at  H.  108  ;  6  L.  J.,  Ex.  188. 

Agreements  for.]— A.  being  tenant  of  premises 
under  an  indenture  of  lease  granted  by  B.,  a 
sequestration  issued  out  of  the  court  of  chancery 
against  the  latter.  A.  then  signed  the  following 
instrument :  "  1  hereby  attorn  and  become  tenant 
to  C.  and  D.,  two  of  the  sequestrators  named  in 
the  writ  of  sequestration  issued  in  the  said  suit 
in  chancery,  and  to  hold  the  same  for  such  time 
and  on  such  conditions  as  may  be  subsequently 
agreed  upon "  : — Held,  that  this  was  an  agree- 
ment to  oecome  tenant,  and  required  a  stamp. 
ComUh  V.  Searell,  8  B.  &  C.  471 ;  1  M.  &  Hy. 
703  ;  6  L.  J.  (O.S.),  K.  B.  254. 

A.  and  B.  entered  into  the  following  agree- 
ment with  0. : — "  We  agree  to  hire  your  cottages 
and  premises,  from  the  27th  of  September  next, 
at  the  rent  of  40Z.  per  annum,  payable  quarterly, 
free  from  aU  deductions,  and  agree  to  pay  102. 
on  the  30th  of  October ;  and  in  case  any  quarter's 
rent  shall  be  in  arrear,  and  unpaid  for  fourteen 
days  we  enorage  to  quit  possession,  upon  a  notice 


to  that  effect,  giving  us  seven  days  further  time, 
being  left  upon  the  premises ;  and  in  the  event 
of  our  non-compliance  with  such  notice,  we 
authorise  you  or  your  agent  to  clear  the  pre- 
mises, as  if  you  were  the  occupier,  and  to  resume 
the  possession  accordingly,  without  the  aid  of 
legal  authority  ;  this  right  to  be  without  preju- 
dice to  any  remedy  for  enforcing  payment  of  the 
rent  that  may  be  in  arrear  ;  and  further,  we  en- 
gage to  preserve  the  mills,  cottages  and  premises, 
ifrom  damage,  and  to  deliver  them  in  good  con- 
dition, together  with  all  fixtures  belonging  to 
you  when  our  tenancy  expires,  reasonable  wear 
and  tear  being  allowed  us."  In  an  action  for 
rent  due  under  this  agreement : — Held,  that  it 
did  not  require  a  lease  stamp.     Glen  v.  Dungey^ 

4  Ex.  61 :  18  L.  J.,  Ex.  359. 

The  following  letter  was  produced  in  an  action 
for  the  hire  of  furnished  apartments,  stamped 
with  a  30«.  stamp  : — "  I  hereby  agree  (according 
to  our  conversation  of  last  evening)  to  pay  you 
for  the  occupation  of  your  first  floor,  furnished, 
from  Monday,  March  4,  1839,  to  September  the 
4th,  1839,  52Z.  10«.  1  also  agree  either  to  occupy 
the  rooms  from  the  4th  September  to  the  4th 
December,  furnished,  on  the  same  terms,  viz. 
26Z.  5«.  for  three  months,  or  take  them  un- 
furnished at  the  rate  of  842.  per  annum."  In 
order  to  explain,  as  he  contended,  that  letter, 
the  defendant  put  in  a  second,  which  was  not 
stamped  : — Held,  inadmissible  ;  for,  if  treated  as 
a  separate  and  an  independent  agreement,  it 
should  have  had  a  30^.  stamp ;  and  if  the  terms, 
of  the  agreement  were  to  be  collected  from  the 
two  letters,  a  35«.  stamp  would  be  requisite  on 
one  of  them  by  virtue  of  the  55  Geo.  3,  c.  184. 
Atherstone  v.  BoHock,  2  Scott  (N.B.)  637;  2. 
Man.  &  G.  511  ;  10  L.  J.,  C.  P.  113. 

Under  23  Geo.  3,  c.  58,  a  lease  must  be  stamped 
as  a  lease  by  deed,  though  it  was  not  by  deed  ; 
for,  though  not  by  deed,  it  fell  within  the  words  o£ 
the  act  which  required  a  stamp  to  leases,  enume- 
rated among  other  specialities.  Goodtitle  d. 
Estivick  V.  Way,  1  Term  Rep.  737.  S.  P.,  Barker 
V.  Birkheck,  3  Burr.  1556  ;  1  W.  Bl.  482. 

An  instrument  which  is  sealed,  but  which 
merely  amoimts  to  an  agreement  for  a  lease, 
requires  a  IZ.  15«.  stamp,  as  a  deed  not  otherwise 
charg^.   Clayton  v.  BurtefisJuiw,  7  D.  &  R.  800  ;, 

5  B.  &  C.  41. 

To  prove  a  settlement  by  renting  a  tenement,  a 
witness  produced  a  book  containing  the  entry  of 
an  agreement  for  a  present  demise  of  a  house,  at 
111.  per  annum.  The  witness  stated  that  he  let  the 
house  as  agent  to  his  father,  who  was  present, 
and  that  the  terms  were  reduced  to  writing,  to 
prevent  mistake,  and  signed  by  the  wife  of  the 
pauper,  on  purpose  to  bind  her  husband,  the  hus- 
band not  being  present ;  but  that  the  entry  was 
not  signed  by  the  witness  or  his  father,  nor  did 
their  name  appear  in  any  part.  He  further 
stated  that  he  had  no  memory  of  these  things 
but  from  the  book,  without  which  he  could  not 
of  his  own  knowledge  be  able  to  speak  to  the 
fact ;  but,  on  reading  the  entry,  he  had  no  doubt 
that  the  fact  really  happened  : — Held,  that  the 
entry  was  neither  a  lease  nor  an  agreement  for  a. 
lease  within  the  Stamp  Act.  Bex  v.  St,  Martin, 
Leicester,  4  N.  &  M.  202 ;  2  A.  &  E.  210  ;  4  L.  J., 
M.  C.  25. 

An  agreement  of  demise,  the  terms  of  which 
have  been  assented  to  by  the  parties  to  it,, 
although  it  has  not  been  signed  by  them,  is  not 
admissible  unstamped.  CJuidwick  v.  Clarke,  1 
C.  B.  700  ;  14  L.  J.,  C.  P.  233  ;  9  Jur.  639. 


S51 


REVENUE— Stomp*. 


352 


A.,  being  owner  of  a  farm,  let  it  for  seven  years 
to  B. ;  and  by  a  written  agreement  of  the  same 
date  it  was  agreed,  "  that  A.  should  manage  the 
farm  for  B.,  B.  allowing  A.  12«.  a  week,  and 
allowing  him  and  his  family  to  reside  and  have 
the  use  of  the  dwelling-house  and  furniture 
therein,  free  of  rent,"  and  this  agreement  was 
to  be  put  an  end  to  by  three  months'  notice,  or 
three  months'  wages  : — Held,  that  this  agreement 
did  not  require  a  lease  stamp,  as  it  did  not  con- 
tain a  demise  of  the  house,  the  occupation  of  it 
being  a  mere  remuneration  for  services.  Doe  d. 
Hvghes  v.  Derry,  9  Car.  &  P.  494. 

The  following  document  is  a  mere  agreement 
for  a  future  tenancy,  not  an  actual  demise,  under 
55  Geo.  3,  c.  184,  and,  therefore,  properly  stamped 
with  a  H.  stamp  : — "  Memorandum  of  an  agree- 
ment entered  into  this  31st  of  January,  1840,  be- 
tween B.  and  J.  J.  agrees  to  become  the  tenant 
of  G.  farm,  at  the  customary  time  of  entry,  under 
the  following  conditions  :  viz.  that  260Z.,  annual 
rent,  shall  be  paid  at  the  usual  time  for  the  house, 
premises  and  lands  as  agreed  upon  ;  and  B. 
agrees  to  layout,  in  the  improvement  and  altera- 
tion of  the  farmhouse  and  new  sheds,  a  sum  not 
exceeding  200Z.,  with  the  understanding  that 
spars  for  rafters  shall  be  found  from  the  estate. 
Cartage  for  all  materials,  except  stones  for  walls, 
to  be  done  or  found  by  J."  Oore  v.  Lloyd^  12 
M.  &  W.  463  ;  13  L.  J.,  Ex.  366. 

Paper  Signed  by  Anetioneor.] — A  written 

paper,  signed  by  an  auctioneer,  and  delivered  to 
Sk  bidder,  to  whom  lands  were  let  by  auction, 
containing  the  description  of  the  lands,  the  term 
for  which  they  were  let  to  the  bidder,  and  the 
rent  payable,  was  necessary  to  be  stamped,  pur- 
suant to  48  Geo.  3,  c.  149.  Ramshottom  v. 
Mortley,  2  M.  &  8.  446  ;  15  R.  R.  304. 

But  a  similar  paper,  not  signed  by  the 
auctioneer  nor  any  of  the  parties,  is  not  such 
a  minute  of  the  agreement  as  was  required  to  be 
stamped  by  the  same  statute,  nor  such  a  writing 
as  would  exclude  parol  evidence.  Bamghottom 
V.  Tunshridge,  5  M.  &  S.  434  ;  15  R.  R.  302. 

Parol — On  Terms  of  Leaie.] — ^Where  there 

was  a  parol  agreement  to  demise  certain  premises 
upon  the  terms  and  conditions  contained  in  a 
lease  of  the  same  premises,  granted  by  the  lessor 
to  another  person  : — Held,  in  an  action  by  the 
lessor  against  the  lessee  for  rent  and  non-repair, 
that  the  lease  could  not  be  read  in  evidence 
unless  it  was  stamped.  Turner  v.  Ford^  7  B.  & 
O.  625  ;  M.  Ic  M.  131 ;  6  L.  J.  (O.S.)  K.  B.  122. 

Of  the  Value  of  £S0,  now  £6.]-— An  agree- 
ment in  the  following  form  :— "  I.,  J.  T.,  hereby 
agree  with  W.  M.  to  retake  of  him  two  acres  of 
land,  from  the  10th  October,  1840,  at  which 
time  my  tenancy  expires,  until  the  25th  of 
March,  1841,  for  lOZ. "  ;  with  a  promise  by  J.  T. 
to  allow  W.  M.  to  plant  fruit-trees,  and  to  deliver 
up  possession  at  the  end  of  the  time  ;  signed  by 
J.  T.,  but  not  by  W.  M.,  is  neither  a  lease  nor  an 
agreement  in  which  the  matter  is  of  the  value  of 
202. ;  and,  therefore,  requires  no  stamp.  Doe  d. 
Marlow  v.  Wiggifit,  3  G.  &  D.  504  ;  4  Q.  B.  367  ; 
12  L.  J.,  Q.  B.  177  ;  7  Jur.  629. 

An  agreement  dated  April  14th,  1804,  not 
under  seal,  between  M.  and  N.  that  K.  shall  rent 
of  M.  the  ferry  called  D.  for  6Z.  6«.  per  annum, 
to  be  paid  half-yearly,  for  which  N.  is  to  have 
the  sole  use  of  the  ferry  and  whatever  profit  may 
accrue  from  it  for  the  time  he  holds  the  same. 


"Be  it  also  remembered,  that  N.  has  tiiis  day 
bought  of  M.  the  great  ferry-boat  for  20Z.,  of 
which  hi,  shall  be  paid,*'  &c. ;  by  instalmsnts 
of  5Z.,  to  be  paid  yearly,  on  April  6th,  the  first 
in  1805  : — Held,  first,  that  the  instrument  pur- 
porting to  convey  an  incorporeal  hereditament 
was  not  a  lease,  because  not  under  seal,  and 
therefore  did  not  require  a  lease  stamp.  May^fteld 
V.  RoHmm,  7  Q.  B.  486  ;  14  L.  J.,  Q.  B.  265  ;  9 
Jur.  826. 

Held,  secondly,  that,  as  an  agreement  for  a 
lease,  it  was  not  subjected  to  duty  by  the  clause 
of  55  Geo.  3,  c.  184,  exempting  agreements  for 
leases  under  the  yearly  rent  of  52.,  for  that  a 
duty  could  not  be  imposed  by  implication  from 
this  exempting  clause.    Ih. 

Held,  thirdly,  that,  if  the  rent  only  was  con- 
sidered, the  subject-matter  of  the  agreement  was 
not  of  the  value  of  202.,  and  therefore  no  stamp 
was  necessary.     lb. 

Held,  fourthly,  that  the  price  of  the  boat  could 
not  be  taken  into  consideration,  the  agreement 
as  to  that  not  being  ancillary  to  the  contract  for 
letting,  but  being  a  distinct  and  separate  memo- 
randum of  a  bygone  purchase  of  goods,  and  in 
itself  subject  to  no  stamp  duty.    lb, 

Baek-rent  nnder  £6.]— By  55  Geo.  3,  c.  184, 


schedule,  tit.  Agreement,  a  memorandum  or 
agreement  for  granting  a  lease  or  tack,  at  rack- 
rent,  of  any  messuage,  land,  or  tenement,  under 
the  yearly  rent  of  5/.,  is  exempted  from  duty. 
An  agreement  for  a  lease  of  premises,  though 
under  5/.  per  annum,  is  not  within  this  excep- 
tion, if  the  interest  agreed  for  is  a  beneficial  one, 
as  a  building  lease.    Doe  d.  Hunter  v.  Boulcot, 

2  Esp.  695. 

On  Surrender.] — ^A  deed,  purporting  to  be  a 
surrender  of  a  lease,  and  made  in  consideration 
of  120/.,  and  of  a  new  lease  to  be  granted  of  the 
premises  at  an  increased  rent,  was  stamped  with 
a  IZ.  Iht,  stamp : — Held,  that  it  did  not  also 
require  an  agreement  stamp,  as  the  agreement 
for  the  new  lease  was  part  of  the  conveyance, 
and  incident  thereto.  Diw  d.PhUipps  v.  Philippe, 

3  P.  &  D.  603  ;  11  A.  &  E.  796.  See  Weddallv. 
rapes.  1  M.  &  W.  50  ;  1  Tyr.  &  G.  430 ;  5  L.  J., 
Ex.111. 

Where  an  instrument  which  was  offered  in 
evidence  to  show  a  disclaimer,  contained  terms 
amounting  to  a  surrender  : — Held,  that  it  required 
a  stamp.  Doe  d.  Wyatt  v.  Stagg^  5  Bing.  (N.C.) 
564  ;  7  Scott,  690  ;  9  L.  J.,  C.  P.  73 ;  3  Jur.  1127. 

On  Aulgnment.] — A  deed  executed  by  the 
defendant  only,  which  when  executed  was  in- 
tended by  the  parties  to  be  the  counterpart  of  a 
lease,  and  was  stamped  with  a  duty  of  H.  lOtf. ; 
but  the  grantor  having  thereby  parted  with  all 
his  interest  in  the  premises,  the  original  deed  be- 
came by  operation  of  law  an  assignment : — Held, 
that  the  deed  so  tendered  was  not  admissible  for 
the  purpose  of  proving  an  assignment,  the  proper 
stamp  being  IZ.  15«.,  under  the  general  clause  to 
the  55  Geo.  3,  c.  184,  applicable  to"  deeds  of  any 
kind,  not  otherwise  charged,  or  expressly  ex- 
empted from  stamp  duty."  Baker  v.  Ooeling,  1 
Scott,  58  ;  1  Bing.  (N.C.)  246  ;  4  L.  J.,  C.  P.  31. 

OonnterpartB.] — A  lessee  who  has  executed  a 
counterpart  of  a  lease  cannot  object  to  its  admis- 
sibility in  evidence  on  the  ground  that  the  lease 
itself  is  not  stamped.  Paul  v.  Meek^  2  Y.  &  J. 
116;  31  R.  U.  659. 
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In  an  action  for  rent  on  a  demise,  the  plaintiff 
produced  a  deed  properly  stamped  as  a  coanter- 
part  lease,  and  proved  the  same  to  have  been  exe- 
cuted by  the  defendant : — Held,  that,  although 
there  was  no  evidence  of  any  lease  having  been 
executed  by  the  plaintiff,  the  presumption  was 
that  there  was  such ;  and  the  deed  produced 
was  therefore  rightly  admissible  as  a  counter- 
part. Hvghes  v.  Clark,  10  C.  B.  905 ;  15  Jur. 
4S0. 

2.  AMD  CTKT— Consideration. 

Expreised  Amonnt.] — The  stamp  requireil  by 
55  Gteo.  3,  c.  184,  for  a  lease,  is  regulated  by  the 
consideration  (whether  fine  or  reat)  expressed 
to  be  paid,  and  not  by  that  which  is  actually 
paid.  Doe  d.  Keppel  v.  Lewis,  10  B.  &  C.  673  : 
S  L.  J.  (0.8.)  K.  B.  300. 

The  ad  valorem  stamp  duty  on  a  lease  is  to  be 
regulated  by  the  consioeration  appearing  on  the 
fa^  of  it,  although  it  may  not  be  that  which  is 
actually  paid.  Duck  v.  Braddyll,  M'Clel.  217  ; 
13  Price,  465. 

The  ad  valorem  duty  is  only  payable  on  the 
consideration  passing  from  the  lessee  to  the 
lessor.  Boone  v.  Mitchell,  IB.  &  C.  18  ;  1  L.  J. 
<0.&)  K.  B.  25. 

Primary  Charaoter — Lease  or  Agreement.] — 
The  proper  stamp  to  be  borne  by  a  written  in- 
strument must  depend  upon  what  is  the  leading 
character  of  such  instrument.  Price  v.  Thomas, 
2  B.  &  Ad.  218.  S,  C,  nom.  Pratt  v.  Thomas,  i 
Car.  &  P.  564. 

By  an  indenture,  in  the  form  and  containing 
the  usual  covenants  of  a  lease,  A.  demised  pre- 
mises to  B.,  and  B.  and  C.  covenanted  to  pay  the 
rent,  but  C.  was  not  otherwise  referred  to  in  the 
instrument.  In  an  action  against  C.  on  the  cove- 
nant to  pay  rent : — Held,  that  the  indenture 
was  available  against  him,  though  stamped  as  a 
lease  only,  and  that  a  deed  stamp  was  unneces- 
sary,   lb. 

Option  to  Fnrehase  contained  in.] --By  an 
Instrument  in  writing  not  under  seal,  reciting 
that  D.  had  purchased  a  piece  of  ground  with 
four  messuages  built  thereon,  in  one  of  which  the 
plaintiff  resided,  it  was  agreed  that  the  plaintiff 
should  continue  to  reside  therein  during  the 
residue  of  D.'s  interest  therein,  provided  the 
plaintiff  should  so  long  live,  at  the  annual  rent 
of  one  shilling  ;  and  in  the  event  of  his  dying 
during  the  term,  his  widow  shall  reside  there  on 
the  same  terms  ;  and  D.  further  agreed  to  assign 
aU  his  interest  in  the  premises  so  purchased  to 
the  plaintiff  on  payment  within  seven  years  of 
140f.,  together  with  all  expenses : — Held,  that 
the  instrument  required  an  agreement  stamp  as 
well  as  a  lease  stamp.  Lovelock  v.  Frankhnd,  8 
Q.  B.  371  ;  16  L.  J.,  Q.  B.  182  ;  11  Jur.  1035. 

It  was  stated,  in  an  agreement  which  amounted 
to  a  lease,  that  A.  agreed  to  let  premises  to  B. 
for  two  years,  at  the  rent  of  501.  a  year ;  that  B. 
should  lukve  the  right  of  purchasing  the  premises 
at  any  time  during  the  term,  it  being  understood 
that  A.  was  possessed  of  the  same  premises  for  his 
own  life  and  the  life  of  M.,  and  the  survivor  of 
them : — Held,  that  a  30#.  stamp  was  sufficient. 
Worthington  v.  Warrington,  5  C.  B.  635;  17 
L.  J.,  0.  P.  117. 

Bent  and  Coyenant  to  Complete  Houses.]— 
A  lease  made  in  consideration  of  a  rent,  and 
also  of  a  covenant  to  complete  houses,  was  a  lease 
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made  "  for  further  or  other  valuable  considera- 
tion '*  besides  the  rent,  within  17  &  18  Vict.  c.  83, 
8.  16,  and  was  chargeable  with  a  deed  stamp 
beyond  the  ad  valorem  duty.  Bolton  v.  Liland 
Rf.renve  Commissioners,  39  L.  J.,  Ex.  51  ;  L.  R. 
5  Ex.  82  ;  21  L.  T.  720  ;  18  W.  R.  351.  But  see 
?ww  the  Stamp  Act,  1891  (54  &  65  Vict.  c.  39), 
s.  77,  sub-s.  2. 

Where  a  piece  of  land  was  demised  for  ninety- 
nine  years,  at  an  annual  rent  of  SI.,  and  the  lease 
contained  a  covenant  that  the  lessee  should, 
within  a  year  from  the  granting  of  the  lease, 
build  a  dwelling-house  on  the  land,  and  expend 
loOl.  at  the  least  upon  it :— >-Held,  that  a  stamp 
of  II.  was  sufficient  under  55  iGeo.  3,  c.  184. 
Mchidls  V.  Cross,  14  M.  &  W.  42  ;  14  L.  J..  Ex. 
244. 

Fine  or  Premium.] — A  person  became  the  pur- 
chaser at  an  auction  for  452.,  of  certain  grass 
herbage  for  a  certain  time,  under  certain  condi- 
tions in  a  printed  catalogue,  which  were  signed 
by  him,  and  which  were  held  to  amount  to  a 
lease :  by  one  of  the  conditions  the  highest 
bidder  was  to  pay  a  deposit  of  lOZ.,  and  give  a 
note  for  the  residue  payable  on  a  subsequent  day, 
and  to  be  entitled  to  immediate  possession.  The 
defendant  paid  the  deposit  of  10/. : — Held,  that 
the  purchase-money  was  in  the  nature  of  a  fine 
or  premium,  though  not  payable  at  once,  and 
fell  within  the  first  head  of  the  schedule  in  55 
Geo.  3,  c.  184,  tit.  "  Lease,"  and,  therefore,  a  1/. 
stamp  was  sufficient.  Oittle  v.  Gamble,  5  Bing. 
(N.o.)  46 ;  7  D.  P.  C.  98 ;  6  Scott,  733 ;  1  Am. 
405  ;  8  L.  J.,  C.  P.  162  ;  2  Jur.  922. 

Insurance  Premiums.] — ^An  instrument,  which 
operated  as  a  lease,  reserved  a  rent  of  50/.,  but 
contained  a  stipulation  that  the  landlord  should 
insure  the  premises  for  1,000/.,  and  that  the  pre- 
miums of  insurance  shoald  be  added  to  the  rent 
of  50/.,  and  become  due  and  payable  in  like 
manner  as  the  rent : — Held,  that  this  was  not  a 
"  deed  not  otherwise  charged  "  within  55  Geo.  3, 
c.  184,  tit.  "  Deed,"  but  was  properly  stamped 
with  an  ad  valorem  lease  stamp  of  1/.  10s.,  as  on 
a  rent  exceeding  20/.,  and  not  exceeding  100/. ; 
and  that,  if  the  premiums  of  insurance,  added  to 
the  rent,  exceeded  100/.,  it  lay  upon  the  party 
seeking  to  impeach  the  instrument  to  show  that 
they  did  so.  WiUon  v.  Smith,  12  M.  &  W.  401  j 
1  D.  &  L.  633  ;  13  L.  J.,  Ex.  113. 

Two  Beservations  of  Bent.] — ^Where  a  lease 
had  two  distinct  reservations  of  rent,  one  378/. 
in  respect  of  house  and  land,  and  the  other  50/. 
for  furniture  and  fixtures,  a  stamp  of  3/.,  suffi- 
cient to  cover  the  former,  but  not  sufficient  for 
both,  was  not  enough.  Coster  v.  Cowling,  7 
Bing.  456  ;  5  M.  &  P.  399. 

Peppereorn  Bent.] — A  lease  for  a  term  of 
forty-five  years  at  a  substantial  rent  for  the  first 
twenty-three  years,  and  a  peppercorn  during  the 
remaining  twenty-two,  was  not  a  lease  "  exceed- 
ing thirty-five  years  at  a  yearly  rent"  within 
the  meaning  of  17  &  18  Vict.  c.  83,  sched.  tit. 
"  Lease,"  and  was  not  liable  to  the  duty  imposed 
by  that  statute.  Pearson  v.  Inland  Revenue 
Commissioners,  37  L.  J.,  Ex.  171 ;  L.  R.  3  Ex. 
242  ;  18  L.  T.  570  ;  16  W.  R.  984. 

A  lease  for  years  in  consideration  of  a  sum 
certain,  and  at  a  peppercorn  rent,  did  not 
require  an  ad  valorem  stamp.  Boe  d.  Larkin  v. 
Chenhalls,  4  M.  &  S.  23. 
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Proper  Amoant  at  Date  of  Stamping.] — Where 
an  instrument,  which  was  in  reality  a  lease, 
but  which  bore  an  agreement  stamp  for  15*., 
was  executed  in  1805,  at  which  period  the 
amount  of  the  stamp  on  a  lease,  according  to  the 
act  then  in  force,  was  II.  10#.,  but  was  stamped 
in  1834,  under  37  Geo.  3,  c.  136,  s.  2,  with  a 
stamp  of  12.,  being  the  amount  of  the  stamp  then 
in  force  : — Held,  that  the  proper  duty  had  been 
paid.  Buckworth  v.  Slmpxon^  1  C,  M.  &  R.  834  ; 
6  Tyr.  344 ;  1  Gale,  38 ;  4  L.  J.,  Ex.  104. 

Proper  ConBideration  not  set  fortb.]  —  A 
lease  was  not  void  by  48  Geo.  3,  c.  149,  s.  22,  for 
omitting  to  set  out  truly  the  whole  considera- 
tion directly  or  indirectly  paid  or  agreed  to  be 
paid,  and  consequently  such  a  fact  would  form 
no  defence  in  an  ejectment  for  a  forfeiture. 
Lite  d.  Higginhotham  v.  Uohson^  3  D.  &  B.  186  ; 
1  L.  J.  (O.S.)  K.  B.  224. 

The  plaintiff  granted  a  lease  to  the  defendant, 
in  consideration  of  a  premium  of  40Z.,  and  being 
indebted  to  the  defendant  in  that  amount  for 
work  done,  a  settlement  of  accounts  took  place 
between  them,  when  the  defendant  was  allowed 
the  402.  in  account,  but  no  moneys  in  fact  passed. 
The  plaintiff  having  afterwards  sue<l  the  defen- 
dant for  372.  is.  for  rent  and  goods  sold,  the 
defendant  claimed  to  set  off  the  402.  as  money 
received  for  his  use,  on  the  ground  that  it  was 
not  expressed  in  the  lease,  and  therefore  he  was 
entitled  under  48  Geo.  3,  c.  149,  s.  24,  and  65 
Geo.  3,  c.  184,  to  recover  it : — Held,  that  the 
effect  of  those  statutes  is  to  put  leases  for  a  pre- 
mium on  the  same  footing  as  conveyances  upon 
a  sale,  so  that  in  all  cases  where  the  considera- 
tion is  not  expressed  in  the  lease,  the  amount 
may  be  recovered  back.  Qingell  v.  Pvrkins,  4 
Ex.  720;  19  L.  J.,  Ex.  129. 

A.  being  seised  in  fee  of  land,  contracted  with 
B.  to  execute  to  him  a  lease  of  the  land  and  a 
house  to  be  built  thereon  by  B.  for  ninety-nine 
years  at  a  rent  of  92.  6*.  The  house  having  been 
built,  B.  contracted  with  C.  to  sell  him  his  (B.'s) 
interest  in  the  land  and  house  for  8502.,  which 
was  accordingly  paid.  In  order  to  effect  this 
contract  B.  procured  an  indenture  to  be  made 
between  himself,  A.  and  C,  whereby  A.  demised 
to  C.  the  house  and  land  for  ninety-nine  years  at 
the  same  rent.  No  mention  was  made  in  this  in- 
strument of  the  purchase-money : — Held,  that  the 
lease  was  a  conveyance,  and  B.  was  liable  to  i  he 
penalties  imposed  by  48  Geo.  3,  c.  149,  s.  22,  for 
omitting  to  set  forth  the  purchase-money.  Att.- 
Oen.  V.  Bromriy  3  Ex.  662  ;  18  L.  J.,  Ex.  336. 
See  BooTie  v.  Mitchell,  1  B.  &  C.  18  ;  1  L.  J.  (o.s.) 
K.  B.  26. 

3.  Several  Subject-mattebs  and  Parties. 

Subject-matterg.l— The  plaintiff  demised  a 
slate-pit  at  S.  and  stone  quarries  at  M.  to  the 
defendant  under  an  indenture  of  lease,  to  hold 
the  one  from  Lady-day,  1816,  and  the  others  from 
Michaelmas,  1817,  for  the  several  t^rms  of  four- 
teen years  from  the  respective  dat«s  thereof,  at 
the  yearly  rent  of  702.  for  the  slate-pit  and  1302. 
for  the  quarries :— Held,  that  all  the  premises 
might  be  demised  by  one  indenture  of  lease,  and 
that  one  ad  valorem  stamp  on  the  aggregate 
amount  was  sufficient  under  56  Geo.  3,  c.  184,  as 
the  letting  must  be  considereal  as  one  transaction, 
there  being  no  evidence  of  an  intent  by  the  parties 
to  defraud  the  revenue.  Baase  v.  Jackson,  6 
Moore,  480  ;  3  Br.  &  B.  186. 

A  lease  contained  a  demise  of  two  separate 


farms,  with  two  habendums,  differing  from  each 
other ;  a  reservation  of  a  separate  rent  in  reapect 
of  each  farm,  and  separate  covenants,  some  ap- 
plying to  one  farm,  some  to  the  other.  The  lessee 
enteretl  on  the  whole  at  one  time  : — Held,  tliat 
one  ad  valorem  stamp  for  the  amount  of  both 
rents  was  sufficient,  Blount  v.  Pearman^  I 
Scott,  66  ;  1  Bing.  (N.C.)  408  ;  4  L.  J.,  C.  P.  149- 

Where  an  instrument  demises  several  matters- 
consisting  of  lands  and  other  interests  (some  of 
which  are  incorporeal  tenements),  at  one  fixetl 
rent,  an  ad  valorem  stamp  is  sufficient.  Rtg.  v. 
Hucktntrfhy,  2  N.  &  P.  383  ;  W.,  W.  &  D.  707  ;. 
7  A.  &  E.  492  ;  7  L.  J.,  M.  C.  24. 

A  lease  which  demised  a  dwelling-house  and 
land  at  a  rent  certain,  and  then  demised  tw^o  fields, 
from  the  succeeding  Michaelmas,  at  the  same  rent 
which  the  lessor  received  from  the  persons  who 

1  hen  occupied  them,  does  not  require,  on  account 
of  the  latter  demise,  a  stamp  of  12.  16«.  It  is. 
sufficient  if  such  an  ad  valorem  stamp  is  affixed 
as  will  cover  the  whole  amount  of  rent  to  be  paid. 
Pary  v.  Bfiere,  1  N.  &  P.  47  ;  6  A.  &  B.  651  ;  2 
H.  &  W.  396  ;  6  L.  J.,  K.  B.  47. 

It  is  not  in  violation  of  the  Stamp  Act  to 
comprise  several  lettings  in  court  in  one  instra> 
ment :  and  where  a  lease  was  made  to  one  tenant 
of  the  entire  lands,  with  an  agreement  that  be 
should  continue  the  other  tenants  in  their 
holdings  at  the  same  rent,  instead  of  separate 
leases : — Held,  there  was  no  objection  on  the 
statute  or  on  principle.    Amm,  1  Moll.  438. 

Several  Tenants.] — Where  an  instrument  con> 
tains  a  written  contract  of  demise  in  its  genersl 
terms,  with  a  several  operation  with  respect  to 
the  different  tenants  who  sign  it  for  different 
estates  at  the  different  rents,  set  against  their 
signatures,  and  one  stamp  only  appears  upon  the 
paper,  it  is  matter  of  evidence  to  which  contract 
such  stamp  applies.  Ihe  d.  Copley  v.  Bay,  IS 
East,  241. 

XIX.  LETTER  OR  POWER  OF 
ATTORNEY. 

Stamping,  when  required.] — ^A  written  autho- 
rity, in  these  terms,  "  I  authorise  you  to  indorse 
my  name  to  three  bills  of  exchange  now  in  your 
possession"  (describing  them),  is  a  letter  or 
power  of  attorney  requiring  a  1/.  10*.  stamp, 
under  55  Geo.  3,  c.  184.     Walker  v.  Remmett, 

2  C.  B.  850  ;  15  L.  J.,  C.  P.  174  ;  10  Jur.  380. 
But  a  power  of  attorney  to  execute  a  deed  of 

composition  does  not  require  to  be  stamped. 
Taylor  v.  Clark,  4  F..&  F.  1032. 

A  mere  authority  to  act  under  a  particular  bill 
of  sale,  semble,  does  not  require  to  be  stamped  as 
a  letter  or  power  of  attorney.  Baker  v.  Bale, 
1  F.  &  F.  271. 

In  an  action  to  recover  goods  included  in  a  bill 
of  sale,  the  written  authority  by  the  plaintiff  to 
an  attorney  to  take  possession  of  the  premises 
and  property  for  the  plaintiff,  and  tendered  in 
evidence  on  his  behalf,  is  not  a  letter  of  attorney 
requiring  a  stamp.  Vansittart  v.  James,  1  F.  &  F. 
156. 

A.*8  attorney  gives  B.  a  written  authority  to 
pay  money  for  A.  This  does  not  require  a  stamp 
as  a  power  of  attorney.  Parker  t.  Bubois,  7  C. 
&  P.  406 ;  1  M.  &  W.  30  ;  1  Gale,  366  ;  5  L.  J., 
Ex.  90. 

A  power  of  attorney  to  an  agent  to  receive 
taxed  costs    in  bankruptcy  does  not  require  a 

stamp.  ,  In  re,  8  L.  J.,  Bk.  16.    S.  P.,  JSlgie, 

In  re,  8  L.  J.,  Bk.  62. 
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XX.  MARKETABLE  SECURITY. 


Debenture  —  Agreement  to  Fay  Principal 
Honeys  together  with  Preminm  —  Payment  on 
Specified  Date— Amount  of  Duty.] — A  debenture, 
being  a  marketable  security  not  transferable 
by  delivery,  by  which  the  company  issuing  it 
promises  at  a  specified  date  to  pay  the  regis- 
tere<l  holder  for  the  time  being  1001.  "  together 
with  a  premium  thereon  at  71.  10*.,"  is  a  "  se- 
curity "  for  the  payment  of  money  **  exceeding 
100/."  within  the  meaning  of  the  first  schedule 
to  the  Stamp  Act,  1891,  and  the  instrument  is 
chargeable  with  ad  valorem  stamp  duty  accord- 
inelv.  Iloicell  v.  Inland  Rptenue  CommU- 
slonerg,  66  L.  J.,  Q.  B.  628;  [1897]  2  Q.  B. 
194. 

Promiffory  Kote.] — An  instrument  which  con- 
tains a  promise  for  value  received  to  pay  at 
a  certain  date  a  sum  of  money,  and  which  is 
therefore  a  promissory  note,  must,  nevertheless, 
be  stamped  as  a  "  marketable  security  "  with 
the  Stamp  Act,  1891,  if  on  the  face  of  the  in- 
strument there  is  a  statement  that  the  note  is 
one  of  a  series  secured  by  the  deposit  of  bonds 
to  be  held  in  trust  under  an  agreement  for  the 
benefit  of  the  holders  of  the  notes,  and  if  the 
instrument  is  dealt  in,  or  is  of  such  a  kind  as, 
according  to  the  practice,  to  be  capable  of  being 
dealt  in,  on  the  Stock  Exchange.  Brown, 
Shipley  «j'  Co.  v.  Inland  Revenvs  Commissioners, 
64  L.  J.,  M.  C.  241  ;  [1896]  2  Q.  B.  598  ;  14 
R.  661 ;  73  L.  T.  377— C.  A. 

Bond!  of  Foreign  Company — *<lMned  in  the 
United  Kingdom."] —  Under    a    reorganisation 
scheme  of  a  railway  company  incorporated  in 
the  United  States  a  new  company  was  to  be  in- 
corporated there  to  take  over  the  property  of 
the  old  company,  and  was  to  issue  bonds,  se- 
curerl  by  a  mortgage  over  their    property,  in 
eatififaction  of  the  bonds  in  the  old  company. 
The  bondholders  were  to  deposit   their  bonds 
with  certain  depositaries,  one  of  whom  was  in 
London,  and  in  exchange  therefor  were  to  re- 
ceive deposit  certificates  issued  by  the  deposi- 
taries.      The   new  company    was    duly  incor- 
porated in  the  United  States,  and  executed  the 
new  bonds  and  also  a  mortgage  of  their  property 
in  favour  of  a  trustee  in  New  York  to  secure 
the  same.    These  bonds  were  delivered  to  the 
trustee,  who  was  to  certify  them  upon  the  order 
or  a  joint  committee  of  the  bondholders,  and  to 
deliver    them    to    the    holders  of    the  deposit 
certificates  in    exchange  therefor.     Each  bond 
contained    a    provision  that  it  should    not   be 
valid  for  any  purpose  unless  authenticated  by 
the  certificate  of  the  trustee  endorsed  thereon. 
A  number  of    these  bonds  were  sent  over  to 
London  for  delivery  to  the  bondholders  here, 
but  in  consequence  of  the  high  premium  pay- 
able  for    insurance    of     completed    bonds    in 
transit,  it  was  arranged  between  the  joint  com- 
nutteeand  the  trustee  that   the   latter  should 
conie  to  London  and  sign  the  certificate  here. 
This  was  accordingly  done,  and  the  bonds  were 
then  delivered  by  the  depositary  to  the  holders 
ol  the  deposit  certificates  in  London  :  —  Held, 
that  as  the  bonds  were  not  valid  until  certified, 
they  became  when    certified  and  delivered  in 
London   marketable  securities   "issued   in  the 
United  Kingdom  "  within  s.  82,  sub-s.  1  (V)  (i)  of 
the  Stamp  Act,  1891,  and  liable  to  stamp  duty 
M  BQch.     Baring  v.  Inland  Eeventie  Vommii' 


sioners,  67  L.  J.,  Q.  B.  44 ;  [1898]  1  Q.  B.  78  ; 
77  L.  T.  353  ;  46  W.  R.  98  ;  61  J.  P.  822— C.  A. 

Isine  by  Foreign  Company — <<  Issned  "  in 

United  Kingdom.] — Under  a  binding  scheme  of 
arrangement  for  reconstruction  the  property  and 
assets  of  an  English  company  were  tnmsferred 
to  a  new  American  company,  and  it  was  agreed 
that  the  debenture-holders  of  the  old  company 
should  receive  bonds  of  the  new  company  in 
exchange  for  their  debentures.  The  holder  of  a 
debenture  in  England  received  a  circular  from 
the  London  office  of  the  new  company,  signed 
by  its  London  agent,  saying  :  "  Your  debenture 
will  have  to  be  sent  to  Chicago  to  be  exchanged 
there  for  the  new  bond.  I  shall  be  pleased  to 
forward  your  debenture  to  Chicago  free  of  all 
cost  to  yourself  if  you  will  lodge  the  same  at 
this  office,  taking  my  receipt  for  the  same." 
The  debenture- holder  sent  his  debenture  to  the 
London  agent,  who  sent  it  to  the  officials  of  the 
new  company  in  America ;  a  bond  of  the  new 
company  was  transmitted  by  them  to  the  London 
agent,  who  delivered  it  to  the  debenture-holder 
in  England  :  —  Held,  that  the  bond  was  not 
"  issued,"  or  "  offered  for  sub«cription  and  given 
or  delivered  to  a  subscriber,"  or  "  assigned  or 
transferred,"  in  the  United  Kingdom,  within 
s.  82,  sub-s.  1  (ft)  of  the  Stamp  Act,  1891. 
Chicago  Railway  Terminal  Elevator  Co.  v.  //i- 
land  Revenue  CommUsio7iers^  75  L.  T.  572 ;  45 
W.  R.  242— C.  A. 


XXI.    MORTGAGE. 
1.  When  Stamping  Necessary. 

Memorandam  on  Deposit  of  Title-deeds.] — 
When  title-deeds  are  deposited  by  way  of  equit- 
able mortgage,  a  memorandum  merely  stating 
the  purpose  for  which  they  ai-e  deposited  is  not 
an  agreement  for  a  mortgage,  and  need  not  be 
stamped.     Meek  v.  Bayliss,  31  L.  J.,  Ch.  448. 

The  following  document  given  in  evidence  by 
a  defendant  in  replevin  in  support  of  his  right  to 
distrain  as  bailiff  of  J.  W. : — *'  I,  J.  W.,  having, 
on  the  7th  October,  1843,  borrowed  from  J.  P. 
300Z.,  did  pledge  with  him  the  title-deeds  of 
houses  in  T.,  in  order  to  secure  to  him  300/.  with 
interest ;  I  did  authorise  J.  P.  to  receive  the  rents 
of  the  houses  during  my  right  and  interest  there- 
in; and  I  hereby  confirm  and  make  valid  all 
acts,  distresses,  and  particularly  a  distress  on 
W.  P.,  tenant  of  one  of  the  houses,  by  J.  P.,  and 
other  proceedings  made  or  taken,  or  to  be  made 
or  taken,  by  J.  P.,  and  that  the  rents  and  profits 
of  the  houses  may  be  received  and  taken  by  J.  P. 
during  all  my  estate  and  interest.  TSigned)  J. 
W."-Hioes  not  require  a  stamp,  either  as  an 
agreement  accompanied  with  a  deposit  of  title- 
deeds  for  making  a  mortgage,  or  as  an  authority 
to  distrain,  or  as  an  agreement.  Pyle  v.  Part' 
ridge,  15  M.  &  W.  20  ;  15  L.  J.,  Ex.  129. 

Fledge  of  Goods.] — A  document,  stating  goods 
to  have  been  deposited  as  a  security  for  the 
repayment  of  money  lent,  and  containing,  in 
default  of  payment,  a  power  of  sale,  does  not 
require  a  mortgage  stamp  within  13  &  14  Vict, 
c.  97.  Attenhorovgh  v.  Inland  Revenue  Com- 
missioners,  11  Ex.  461 ;  25  L.  J.,  Ex.  22. 

Deposit  of  Bill  of  Lading.] — ^A  firm  that  was 
negotiating  to  obtain  an  advance  of  money  on 
their  bill,  wrote  to  the  proposed  lender,  stating 
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that,  in  consideration  of  his  accepting  their  draft, 
they  handed  him  therewith  a  bill  of  lading  and 
a  policy  of  insurance  for  wines  expected  to  arrive, 
which  would  afford  him  security  beyond  the 
amount  of  the  bill,  and  engaging  to  land  and 
warehouse  the  wines,  to  be  held  at  his  disposal : 
— Held,  that  this  document  did  not  require  a 
mortgage  stamp  within  55  Geo.  3.  c.  184.  Harris 
V.  Birch,  9  M.  &  W.  591 ;  1  D.  (N.8.)  899  ;  11 
L.  J.,  Ej^  219. 

Contingent  Debts.] — The  words  "mortgage, 
debt,  or  sum  of  money,"  in  16  &  17  Vict.  c.  59, 
6.  10,  include  contingent  as  well  as  absolute 
debts.  Mortimore  v.  Inland  Revenue  CommU- 
iioners,  2  H.  &  C.  838  ;  33  L.  J.,  Ex.  263  ;  10 
Jur.  (N.8.)  868  ;  10  L.  T.  655. 

Farther  Security.]  —  A  mortgage  deed,  for 
further  securing  a  sum  of  money  already  secured 
in  another  mortgage,  and  also  for  securing  a 
fresh  advance,  did  not  require  an  ad  valorem 
stamp  in  respect  of  the  former  sum ;  but  it  did 
require  a  deed  stamp  of  \l.  15«.  in  addition  to 
the  stamps  required  in  relation  to  the  sum  newly 
advanced.  Lant  v.  Pearce,  3  N.  &  P.  329  ;  8  A, 
&  E.  248  ;  7  L.  J.,  Q.  B.  135. 

A  deed  executed  and  indorsed  on  a  former 
deed,  as  a  further  security  for  advances  made 
and  to  be  made  under  the  first  deed,  was  ex- 
empted by  48  Geo.  3,  c.  149,  from  an  ad  valorem 
duty,  if  the  first  deed  was  stami)ed  with  an  ad 
valorem  stamp.  MobinMn  v.  Macdonnd^  5  M.  & 
S.  228. 

Charge  on  Church  Landf .]  —  An  agreement 
by  which  the  churchwardens  and  overseers 
charge  a  debt  on  the  income  of  the  church 
lands  requires  a  mortgage  stamp.  Wrench  v. 
Lord,  3  Bing.  (N.C.)  672  ;  4  Scott,  381  ;  6  L.  J., 
C.  P.  193. 

Fromisiory  Note.l — If  an  instrument  contain- 
ing a  mortgage  is  also  a  promissory  note,  it  may 
still  be  stamped  with  a  mortgage  stamp,  after 
the  execution,  provided  it  has  a  promissory  note 
stamp  on  it  at  the  time  it  is  executed,  WUe  v. 
Charlton,  4  A.  &  E.  786  ;  6  N.  &  M.  364  ;  2  H.  & 
W.  49  ;  6  L.  J.,  K.  B.  80. 

Exemption  of  Building  Sooietiei.]  —  See 
Building  Society. 

Settlement.] — A  mortgage  deed  which  was 
expressed  to  be  made  in  consideration  of  the 
advance,  and  also  for  the  purpose  of  resettling 
the  property,  and  reserved  the  equity  of  redemp- 
tion to  the  mortgagor  and  his  wife,  or  the  sur- 
vivor, does  not  require  an  extra  stamp  for  a 
settlement,  in  addition  to  the  ad  valorem  stamp 
on  the  mortgage.  Dawson  v.  Medhurtt,  14  L.  T. 
622. 

Bond  to  replace  Stock.]  — Upon  a  loan  of 
money  produced  by  the  sale  of  stock  a  bond 
was  given  conditional  to  replace  the  stock  on 
a  given  day.  By  agreement  of  the  same  date 
reciting  the  bond  and  a  deposit  of  title-deeds  of 
property,  it  was  agreed  that  the  deeds  should 
remain  as  a  collateral  security  for  replacing  the 
stock,  and  that  the  borrower  should  execute  a 
mortgage  of  the  property  to  secure  the  replacing 
of  the  stock : — Held,  that  the  bond  was  pro- 
perly stamped  with  an  ad  valorem  stamp.  Blair 
v.  Ormmd,  14  Q.  B.  732 ;  19  L.  J.,  Q.  B.  228 ; 
14  Jur.  191— -Ex.  Ch. 


Deed  Defeating  Conveyance.] — An  indenture 
recited,  that  in  consideration  of  4CKj/.  (part   of 
500/.  agreed  to  be  advanced  by  the  plaint iflEs  to 
the  defendant),  paid  to  certain  mortgagees,   by 
the  plaintiffs,  in  discharge  of   their  claim,  the 
mort  gagees  surrendered  into  the  hands  of  the  lord. 
land,  to  the  intent  that  he  might  regrant  the  saxne 
to  the  plaintiffs,  in  trust  to  sell  the  land  and 
return  the  500Z.    The  indenture  contained  cove- 
nants by  the  defendant  with   the  plaintiffs  to 
pay  them  500Z.,  with  interest,  on  a  certain  day, 
and  that,  in  default  of  payment,  the  plaintids 
might    enter    upon    the   land.    The    indenture 
was  stamped  w^ith  two  stamps,  of  1/.  15«.  and 
1/.  bs. : — Held,  that  this  was  not  a  declaration 
or  a  deed  for  defeating  or  explaining  or  qualify- 
ing any  conveyance  of  land,  and  that  it  did  not 
require  an  ad  valorem  mortgage  stamp,  under 
55  Geo.  3,  c.  184.     Haywood  v.  Bihhy,  1  D.  &  L. 
290  ;  11  M.  &  W.  812 ;  12  L.  J.,  Ex.  404. 

Security  for  Money  <*  thereafter  lent."] — An 
assignment,  by  deed,  of  chattels  to  secure  to  the 
assignee  an  indemnity,  in  case  he  should  be 
called  on  to  pay  the  amount  secured  by  a  bond 
which  he  had  entered  into  as  surety  for  the 
assignor,  is  a  mortgage  liable  to  an  ad  valorem 
stamp,  being  "  a  security  for  the  repayment  of 
money  to  be  thereafter  lent,  advanced  or  paid," 
within  55  Geo.  3,  c.  184.  Canning  (  Viscounty  v. 
Raper,  1  EL  &  Bl.  164  ;  22  L.  J.,  Q.  B.  87  ;  17 
Jur.  390. 

Surrender  of  Copyliolds.]  —  T.  surrendered 
copyhold  property  to  the  lord  of  a  manor  by  way 
of  mortgage  to  C.,  in  consideration  of  a  loan  of 
100^. ;  and  by  an  indenture  of  even  date,  cove- 
nanted to  repay  the  money  borrowed,  and  also 
gave  the  mortgagee  power  of  sale  in  case  of 
default  in  payment.  This  indenture  was 
stamped  with  an  ad  valorem  stamp  of  30*. : — 
Held,  sufficient.  Silliek  v.  Trevor,  11  M.  &  W. 
722  ;  12  L.  J.,  Ex.  401. 

Principal  and  Surety.]— By  indenture  between 

A.  and  B.,  reciting  that  B.,  having  become  surety 
for  A.,  for  payment  of  600i.  due  from  A.  to  C,  in 
consideration  of  C.'s  forbearing  proceedings 
against  A.,  A.,  for  securing  to  B.  the  payment 
of  the  600Z.,  in  case  he  should  be  required,  as 
such  surety,  to  pay  the  same  to  C,  had  executed 
a  bond  to  B.,  conditioned  for  the  payment  to  B., 
his  executors  and  administrators,  of  600Z.  on  a 
certain  day  ;  and  that  for  the  better  securing  to 

B.  the  payment  of  the  600Z.  in  case  he  should 
be  required  as  such  surety  to  pay  the  same  to  C, 

A.  had  agreed  to  grant  his  leasehold  goods  and 
effects  to  B. — ^A.,  in  consideration  of  B.  having 
become  surety,  granted  his  goods  and  effects 
unto  B.,  his  executors  and  administrators  for 
ever.  The  indenture  contained  a  proviso,  to  be 
void  on  payment  to  C.  of  600Z.  with  Interest,  on 
a  given  day  ;  a  covenant  by  A.  with  B.  to  pay 
the  6002.  and  interest  to  C,  and  to  indemnify  B., 
his  executors  and  administrators,  from  the  pay- 
ment ;  a  covenant  by  A.  for  quiet  enjoyment  by 

B.  in  case  of  default ;  a  covenant  to  insure  ;  and 
a  power  of  sale,  for  payment  to  C.  of  the  6002. 
and  Interest : — Held,  that  this  indenture  was 
properly  stamped  with  a  H.  15«.  stamp,  without 
either  an  ad  valorem  or  a  252.  stamp,  the  bond 
from  A.  to  B.  having  been  stamped  with  the 
progressive  duty  upon  6002.  Watson  v.  Macquire, 
5  C.  B.  836. 

Deed  of  '<  Further  Charge."]— A.,  hATing  pur- 
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chased  an  estate,  agreed  by  deed  with  the  vendor 
that  such  estate  should  be  sarrendered  to  a  thiixl 
party,  who  had  advanced  a  portion  of  the 
purchase-money,  anch  third  party  holding  the 
estate  by  way  of  secnrity  for  the  loan.  By  a 
second  deed  between  the  purchaser  and  such 
third  party,  after  reciting  the  deed  above 
mentioned,  a  default  in  payment  of  the  principal 
and  interest,  and  the  application  for,  and  agree- 
ment to  lend,  a  further  sum  of  money,  and  the 
advance  of  that  sum,  the  purchaser  covenanted 
with  the  party  making  the  advance,  that  the 
property  should  be  charged  with  the  amount  of 
such  further  advance  and  for  payment  of  the 
same  : — Held,  that  this  instrument  was  a  deed  of 
"  further  charge,"  and,  therefore,  subject  only  to 
the  ad  valorem  duty  imposed  by  55  Geo.  3,  c.  184. 
Rus/tbroitke  v.  Hood,  6  C.  B.  131  ;  17  L.  J.,  C.  P. 
58;  11  Jar.  931. 

An  indenture  of  mortgage,  dated  18th  April, 
1840.  and  made  between  the  defendant  of  the 
first  part,  S.  V.  of  the  second  part,  the  plaintiffs 
of  the  third  part^  and  C.  of  the  fourth  part ; 
after  reciting  an  indenture  of  mortgage  of  the 
21st  January,  1829,  made  between  P.  and  the 
defendant  of  the  first  part,  J.  S.  of  the  second 
part,  and  W.,  S.  V.,  M.  and  W.  of  the  thiixi  part, 
whereby  premises  were  demised  to  the  parties  of 
the  third  part  for  1,000  years,  to  secure  repay- 
ment of  two  sums  of  501.  each,  theretofore 
advanced  to  P.  and  J.  S. ;  and  reciting  an 
indenture  of  lease  and  release  of  the  4th  and  5th 
January,  1830,  whereby  the  premises  were  con- 
veyed in  fee  simple  to  the  defendant  ;  and 
reciting  that,  by  another  indenture  of  the  6th 
January,  1830,  made  between  the  defendant  of 
the  one  part,  and  W.,  S.  V.,  M.  and  W.  of  the 
other  part,  the  premises  were  charged  with  the 
further  sum  of  50/.  lent  to  the  defendant ;  and 
further  reciting,  that  the  term  of  1,000  years  had 
become  vested  in  S.  V.  by  survivorship,  and  that 
the  defendant  had  been  called  upon  to  repay  the 
three  several  sums  of  50Z.  :  witnessed,  that,  in 
consideration  of  160/.,  and  the  further  sum  of 
15/.  advanced  by  the  plaintiffs  to  the  defendant, 
the  term  of  1,000  years  was  assigned  by  S.  V.  to 
the  plaintiffs,  and  the  fee  simple  conveyed  to 
them  by  the  defendant,  subject  to  the  ustml 
conditions  for  reconveyance  upon  terms  expressed 
in  the  indenture.  The  indenture  also  contained 
a  covenant  by  the  defendont  for  repayment  of 
the  money,  upon  which  the  action  was  brought : 
— Held,  that  the  indenture,  under  55  Geo.  3, 
c.  184,  required  a  deed  stamp,  in  addition  to  the 
ad  valorem  mortgage  stamp,  upon  the  further 
advance  of  15/.,  as  it  contained  an  assignment 
of  the  term  of  1,000  years,  and  also  a  conveyance 
of  the  fee  simple,  which  was  a  fresh  security  not 
previously  charged  by  the  indenture  of  the  6th 
January,  1830.  Brown  v.  Pegg,  6  Q.  B.  1  ;  13 
L.  J.,  Q.  B.  270  ;  8  Jur.  964.  S.  P.,  Uumherstone 
V.  Ji^neJt,  16  M.  &  W.  763  ;  16  L.  J.,  Ex.  293  ;  11 
Jur.  337. 

Bight  of  Purehaier  to  have  Deeds  Stamped.! 
^A  ten-shilling  deed  stamp  on  a  mortgage  deed 
is  insuflScient,  therefore  a  purchaser  is  entitled  on 
a  contract  for  sale  with  a  mortgagor,  to  require 
the  mortgage  deed,  where  so  stamped,  to  be 
stamped  ^ore  completion  to  the  full  ad  valorem 
duty  at  the  vendor's  expense,  notwithstanding 
that  the  mortgagee  may  have  consented  to  join 
in  the  conveyance.  Whiting  to  Loomes^  50  L.  J., 
Ch.  463  ;  17  Ch.  D.  10  ;  44  L.  T.  721  ;  29  W.  R. 
436— C.  A. 


2.  Amount— Consideration. 


Where  Advance  **  Uncertain  and  without 
Limit."] — Where  a  mortgage  of  leasehold  pre- 
mises, subject  to  a  proviso  for  redemption  on 
payment  of  the  principal  and  interest,  contained 
covenants  by  the  lessee  (the  mortgagor)  to 
procure,  at  his  own  costs,  renewals  of  the  lease 
(under  a  power  contained  in  the  original  lease), 
and  in  case  the  mortgagor  refused  or  neglected 
to  do  so,  then  it  should  be  lawful  for  the  mort- 
gagee to  procure  such  renewals  ;  and  a  covenant 
that  all  the  fines,  costs  and  expenses  of  the 
mortgagee  in  procuring  such  renewjils,  should 
be  a  charge  on  the  premises,  and  the  same  should 
not  be  redeemed  or  redeemable  until  payment  of 
such  costs,  charges  and  expenses : — Held,  that 
an  ad  valorem  stamp  of  4/.  was  sufficient,  and 
that  the  deed  did  not  require  a  stamp  of  25/., 
within  55  Geo.  3,  c.  184,  as  a  security  for 
repayment  of  money  to  be  thereafter  advanced 
or  paid,  the  amount  of  which  was  uncertain  and 
without  limit.  Wroghttm  v.  Turtle^  11  M.  &  W. 
561  ;  1  D.  &  L.  473;  IH  L.  J.,  Ex.  67  Cp. 
Padditn  v.  Bartlett,  2  A.  &  E.  9  ;  4  N.  &  M.  1  ; 
4  Lj.  J.,  K.  B.  65. 

A.,  being  indebted  to  the  defendant  in  184/. 
It,  6^.,  assigned  to  him  furniture  and  also  a- 
policy  of  assurance,  with  a  proviso  for  redemp- 
tion on  payment  of  the  principal  and  interest, 
and  a  further  proviso,  that  in  default  of  payment 
it  should  be  lawful  for  the  defendant  to  take 
and  sell  the  furniture  and  policy,  and  out  of  the 
proceeds  to  reimburse  himsell  all  costs  and 
expenses,  and  all  sums  he  might  expend  in  keep> 
ing  on  foot  the  policy.  Then  followed  a  covenant 
by  A.  for  payment  to  the  defendant  of  the 
184/.  Is,  6d.j  and  for  payment  to  the  insurance 
company  of  the  premiums,  and  that,  in  case  of 
the  avoidance  of  the  policy  or  the  insolvency  of 
the  company,  A.  would  insure  in  another  omce, 
and  assign  the  new  policy  to  the  defendant,  and 
that  if  A.  should  neglect  to  pay  the  premium  or 
insure  in  another  office,  the  defendant  might  do 
so,  and  the  sums  so  advanced  by  the  defendant, 
for  continuing  the  insurance  or  making  a  fresh 
policy,  should  be  considered  as  principal,  and 
bear  interest,  and  the  policy  should  be  a  security 
for  repayment,  and  should  nob  be  redeemed 
without  payment  to  the  defendant  of  the  sums 
so  advanced,  and  interest,  as  well  as  the  184/. 
7s.  6d.  : — Held,  that  such  mortgage  was  not  "  a 
security  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced  or  paid,"  and  to  an 
amount  uncertain  and  without  limit,  within  65 
Geo.  3,  c.  184,  and  therefore  did  not  require  a. 
25/.  stamp.  Lawrance  v.  Boston,  7  Ex.  28  ;  21 
L.  J.,  Ex.  49. 

A  25/.  stamp  was  not  necessary  for  a  mortgage 
deed  to  secure  an  indefinite  sum,  where  a  subse- 
quent proviso  limited  the  principal  sum  to  be 
secured.  Doe  d.  Smith  v.  Warner,  2  Car.  k  K. 
1014. 

On  a  mortgage  of  a  term  for  years  deter- 
minable on  lives,  the  sum  of  130/.  was  advanced, 
with  power  for  the  mortgagee  to  pay  70/.  for 
renewal,  in  case  a  life  should  drop  : — Held,  that 
a  2/.  stamp  was  sufficient,  notwithstanding  there 
was  a  covenant  by  the  mortgagor  to  procure  a 
renewal  without  any  limit  of  the  sum  to  be 
paid  by  him  for  that  purpose.  Doe  d.  Jarmcn 
V.  Larder,  3  Bing.  (N.c.)  92  ;  3  Scott,  437 ;  2 
Hodges,  186  ;  5  L.  J.,  C.  P.  322. 

By  55  Geo.  3,  c.  184,  schedule,  part  1,  mort- 
gages were  subjected  to  a  duty  of  25/.  if  the 
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amount  of  the  money  secured  thereby  be  uncer- 
taiUf  and  without  limit ;  but  if  it  be  limited, 
then  to  an  ad  valorem  duty : — Held,  that  the 
limit  must  be  one  expressed  on  the  face  of  the 
deed  ;  and,  therefore,  that  a  mortgage  for  1 ,500/. 
with  covenants  for  payment  of  the  yearly  pre- 
mium and  other  charges  of  an  insurance  of  1,000Z. 
upon  a  particular  life  for  seven  years,  required  a 
25/.  stamp.  Halse  v.  Peters,  2  B.  &  Ad.  807  ;  1 
Li.  J.,  K.  B.  2. 

A  mortgage  deed  to  secure  3,000Z.  and  interest, 
together  with  all  ex|:>enses  incurred  in  the  execu- 
tion of  the  powers  of  sale  contained  in  the  deed, 
and  interest  thereon,  did  not  require  a  25/.  stamp 
as  a  security  for  an  uncertain  and  indefinite 
amount.  Doe  d.  Scruton  v.  Smith,  1  M.  &  Scott, 
230  ;  8  Bing.  146  ;  1  L.  J.,  C.  P.  59. 

A  mortgage  deed,  to  secure  300/.  and  interest, 
with  a  proviso  for  redemption,  if  the  mortgagor 
should  repay  the  sum  due,  and  should  pay  all 
rates  and  taxes  which  might  be  imposed  on  the 
premises,  and  containing  a  covenant,  also  to  the 
same  effect,  was  properly  stamped  with  an  ad 
valorem  stamp  under  55  Geo.  S,  c.  184,  and  did 
not  require  the  25/.  stamp  payable  on  deeds 
securing  a  sum  of  indefinite  amount.  Doe  d. 
Merceron  v.  Bragg,  3  N.  &  P.  644 ;  8  A.  &  E. 
620  ;  7  L.  J.,  Q.  B.  263. 

A  mortgage,  expressed  to  be  made  for  securing 
the  repayment  or  retransfer  of  an  uncertain  and 
unlimited  amount  of  money  or  stock,  is  admis- 
sible in  evidence  (under  13  &  14  Vict.  c.  97), 
for  such  amount  of  money  or  stock  intended  to 
be  thereby  secured  as  the  ad  valorem  duty 
denoted  by  the  stamp  thereon  will  extend  to 
cover.  Morgan  v.  Pike,  14  C.  B.  473  ;  2  C.  L.  R. 
696  ;  23  L.  J.,  C.  P.  64  ;  2  W.  R.  193. 

Aggregate  Amoimt.1 — By  a  mortgage  deed, 
A.  assigned  certain  barges  to  three  of  his 
creditors,  as  a  security  for  three  distinct  debts, 
to  each  in  their  separate  rights.  The  aggregate 
amoimt  only  was  stated  in  the  deed: — Held, 
that  an  ad  valorem  stamp  on  such  amount  was 
sufficient.  Reed  v.  Wilmott,  5  M.  &  P.  553  ;  7 
Bing.  577  ;  9  L.  J.  (0.8.)  C.  P.  176. 

If  copyhold  premises  are  mortgaged  with  other 
property  by  separate  deeds,  the  ad  valorem  duty 
must  be  charged  upon  the  instrument  relating  to 
the  other  property.    1  h. 

Intereit.]— Bydeed  dated  the  17th  November, 

1845,  reciting  that  A.  was  indebted  to  B.  in  100/., 
A.  assigned  to  B.  all  the  goods,  fixtures,  tools,  &c., 
which  then  were,  or  at  any  time  during  the  con- 
tinuance of  the  security  should  be,  in  and  upon 
certain  premises,  to  have,  receive  and  take  the 
goods,  &c.,  thereby  assigned,  as  per  schedule, 
unto  B.  The  deed  contained  a  covenant  by  A. 
for  payment  of  the  100/.  on  the  8th  November, 

1846,  with  interest  thereon  from  the  8th  August 
preceding  : — Held,  that  a  mortgage  stamp  on  the 
deed  applicable  to  a  sum  not  exceeding  100/.  was 
sufficient  within  55  Geo.  3,  c.  184.  Dainee  v. 
Heath,  3  C.  B.  938. 

ProgressiYe  Duty.]— By  a  deed  made  between 
a  duke  of  the  first  part,  and  the  marquis,  his 
son,  of  the  second  part,  and  R.  of  the  third  part, 
it  appeared  that  the  duke  was  entitled  to  estates 
for  nis  life,  with  remainder  to  the  marquis,  and 
that  he  was  also  entitled  to  other  real  and  per- 
sonal property,  and  that  the  real  and  personal 
property  was  subject  to  incumbrances  amount- 


ing to  1,027,282/. ;  that  the  marquis  covenanted 
with  the  duke  to  concur  in  raising,  by  a  mort- 
gage upon  the  property,  1,100,000/.  to  be  applied 
in    payment    of    the    incumbrances :    that   the 
1,100,000/.  should  be  considered  as  the  debt  of 
the  duke  ;  that  the  marquis  had  proposed  to  the 
duke  that  the  marquis  should  take  of  and  abso- 
lutely purchase  from   the  duke  all  the  equity 
of  redemption,  estate  or  title  to  the  real  and 
personal  property  comprised  in  the  schedules  to 
the  deed,  to  which  proposal  the  duke  had  acceded  ; 
that  the  duke  granted  to  R.  all  the  lands,  to  hold 
the  same,  subject  to  the  charges,  in  trust  for  the 
marquis,  and  that  the  real  and  personal  property 
should  be  the  primary  fund  for  satisfying  the 
debts  and  liabilities.    There  was  also  a  covenant 
by  the   marquis  that   he  would  apply  all  the 
moneys  that  should  come  into  his  hands  in  respect 
of  the  estates,  chattels,  &c.,  towards  the  relief  and 
indemnification  of  the  duke.    This  deed  having* 
been  stamped  with  the  duty  of    1/.   15^.,  and 
nine    progressive  stamps  of    IZ.  5«.  each,   and 
ihe  opinion  of  the  commissioners  having  been 
desired  on  the  question,  they  were  of  opinion 
that  the  deed  was  chargeable  under  55  Geo.  3, 
c.  184,  with  the  ad  valorem  duty  of  1,000/.,  and 
with  nine  progressive  duties  of  1/.  each  as  a 
conveyance  upon  the  sale  of  property : — Held, 
that    the    crown  was  entitled    to  the  smaller 
duty    only.       Chandoe    (^A/arguU)    v.    InUind 
Revenue  Cbnimiesioners,  6  £x.  464  ;  20  L.  J.,  Ex. 
269. 

Consideration  —  Validity — Companies  ClAiu«a 

Act.] — The  41st  and  42nd  sections  of  the  Com- 
panies Clauses  Act,  1845,  requiring  mortgages  to 
DC  duly  stamped  and  the  consideration  to  be  duly 
stated,  do  not  make  void  an  instrument  the  con- 
sideration for  which  is  apparent,  though  it  is  not 
in  terms  stated.  Landowners'  West  of  England 
Drainage  Co.  v.  Axhford,  50  L.  J.,  Ch.  276  ;  16 
Ch.  D.  411  ;  44  L.  T.  20. 


3.  Assignment  and  Tbansfeb. 

Stamps  Bequisite.] — A  mortgage  deed  which 
bore  an  ad  valorem  stamp  on  the  amount 
advanced  did  not  require  a  1/.  Ihs.  deed  stamp, 
because  it  contained  also  an  assignment  by  a 
former  mortgagee,  to  whom  part  of  the  money 
was  paid  in  satisfaction  of  his  mortgage.  Dite  d. 
Bowman  v.  Lewis,  13  M.  k  W.  241 ;  13  L.  J.,  Ex. 
200. 

A  deed  of  assignment  of  a  term,  for  a  nominal 
consideration,  to  a  trustee  for  a  mortgagee,  in 
order  to  the  better  securing  the  repayment  of 
the  mortgage  money,  requires  only  a  I/.  15*. 
stamp,  and  not  an  ad  valorem  stamp.    Ih. 

An  assignment  of  a  policy  of  assurance  to  secure 
a  debt,  was  an  assignment  by  way  of  mortgage 
within  55  Geo.  3,  c.  184,  and  required  an  ad 
valorem  stamp  as  such.  Caldioell  v.  Dawson^  5 
Ex.  1  ;  14  Jur.  316. 

The  plaintiff  claimed  under  an  assignment  of  a 
mortgage,  bearing  a  35*.  stamp  : — Held,  suflScient, 
although  the  seisin  of  the  mortgagor  was  not 
proved.  Doe  d.  Brame  v.  Maple,  3  Bing.  (N.c.) 
832  ;  5  Scott,  35  ;  3  Hodges,  213 ;  6  L.  J.,  C.  P. 
271. 

An  ad  valorem  stamp  duty  is  requisite  on  the 
assignment  of  a  mortgage,  if  an  additional  sum 
be  inserted  therein.  Martin  v.  Baxter,  5  Bing. 
160  ;  6  L.  J.  (O.S.)  C.  P.  242. 

G.  mortgaged  premises  to  B.  for  1,000  years  to 
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secure  150Z.,  and  devised  them  to  his  widow  for 
life,  remainder  to  his  son  in  fee.  After  his  death, 
C.  agreed  to  advance  350i.  to  his  widow  and  son, 
to  enable  them  to  pay  the  loan  due  to  B.,  and  for 
their  other  occasions.  A  deed  was  executed, 
whereby  B.  assigned,  and  the  devisees  confirmed, 
the  term  to  C,  subject  to  a  proviso  for  redemption 
on  payment  of  350/.,  and  with  a  covenant  by  the 
devisees  to  pay  the  same.  This  deed  had  an  ad 
valorem  stamp  for  4Z. :— Held  (under  55  Geo.  3, 
c  184,  and  3  Geo.  4,  c.  117,  s.  2),  that  the  stamp 
was  not  sufficient ;  the  covenant  by  the  devisee:* 
creating  a  new  security,  in  respect  of  which  a 
deed  stamp  was  necessary.  Doe  d.  Crawley  v. 
OuUeridge,  11  Q.  B.  409  ;  17  L.  J.,  Q.  B.  99  ;  12 
Jar.  51. 

By  an  indenture  in  1877 — after  reciting  that 
by  a  mortgage  in  1872,  W.,  the  mortgagor,  had 
conveved  certain  hereditaments  to  secure  360^ 
lent  to  him  by  the  mortgagees,  with  a  proviso 
for  redemption  on  payment  of  the  350/. ;  it  was 
witnessed  that  in  consideration  of  350/.  paid  by 
S.  to  the  mortgagees  at  W.'s  request  in  satisfac- 
tion of  all  moneys  owing  upon  the  recited  mort- 
ga^  (the  receipt  of  which  350/.  the  mortgagees 
4u:know1edged,  and  therefrom  released  S.  and 
W.),  and  also  in  consideration  of  120/.  paid  by 
S.  to  W.  the  mortgagees  conveyed  and  released, 
and  W.  released  and  confirmed  to  S.  in  fee,  the 
hereditaments  discharged  from    the    said    pro- 
vision for  redemption  ;  with  a  proviso  for  re- 
demption on  payment  by  W,  to  S.  of  the  two 
sums   of   350/.  and  120/.,  making  together  the 
sum  of  470/.,  and  a  covenant  by  W.  for  payment 
thereof  to  S.  : — Held,  that  though  there  was  no 
formal  assignment  of  the  old  debt  of  350/.,  and 
though  that  debt  and  the  old  equity  of  redemp- 
tion were  extinguished,  the  indenture  of  1877 
was  as  to  the  350/.  in  substance  a  "  transfer  of 
a  mortgage**  within  the  meaning  of  the  schedule 
to  the  Stamp  Act,  1870,  and  was  therefore  liable 
to  be  stamped  as  a  transfer,  with  a  further  ad 
valorem  duty  on  the  fresh  advance  of  120/.,  and 
was  not  liable  to  be  stamped  as  a  "mortgage" 
for 470/.     Wale  ▼.  Inland  llev mve  CommU^ionen^ 
48  L.  J.,  Ex.  574  ;  4  Ex.  D.  270  ;  41  L.  T.  433  ; 
27  W.  R.  916. 

T.  mortgaged  to  B.  for  150/.  Afterwards,  by  a 
deed  purporting  to  be  between  B.,  T.  and  S.,  in 
consideration  of  S.  paying  B.  the  150/.,  and  ad- 
vancing 70/.  to  T.,  the  mortgage  was  transferred 
to  S.,  but  B.  never  execut^  : — Held,  that  this 
was  a  transfer  of  a  mortgage  with  an  additional 
advance  of  70/.,  and,  therefore,  under  3  Geo.  4, 
c.  117,  s.  2,  required  only  an  ad  valorem  stamp  as 
on  a  mortgage  for  70/.  Doe  d.  Snell  v.  Tovt, 
4  Q.  B.  615  ;  3  G.  &  D.  637  ;  12  L.  J.,  Q.  B.  '2'A  ; 
7  Jut.  847. 

The  transfer  duty  on  a  mortgage  is  impo->ed 
only  where  no  further  sum  is  advanced.  Doe  d. 
BaHl^  V.  Oray,  4  N.  &  M.719  ;  3  A.  &  E.  89  ; 
1  Ear.  &  W.  236  ;  4  L.  J.,  K.  B.  197. 

Where  an  additional  sum  is  advanced,  it  is 
sufficient  to  pay  the  ad  valorem  duty  on  the  sum 
advanced.    Ih, 

So  where  the  original  mortgage  is  assigned  to 
secure  the  mortgage  money.    lb. 

The  28  &  29  Vict.  c.  96,  s.  17,  which  imposes 
in  lieu  of  the  duties  imposed  by  13  &  14  Vict. 
c.  97,  an  ad  valorem  duty  of  hd,  per  100/ 


XXII.  NEWSPAPER. 


A  publication  containing  public  news,  printed 
and  published  in  London,  for  sale  for  less  than 
6(/.,  excee<ling  one  sheet  and  not  exceeding 
two  sheets  of  paper  of  the  dimensions  of  twenty- 
one  inches  in  length  and  seventeen  inches  in 
breadth,  and  published  periodically  in  parts  or 
numbers  at  intervals  exceeding  twenty-six  days, 
was  not  liable  to  stamp  dutv  under  6  &  7  Will.  4, 
c.  76.  Att.-Qen.  v.  Bradhwry,  7  Ex.  97;  21 
L,  J.,  Ex.  12  ;  16  Jur.  130. 

XXIII.  NOTARIAL    ACT. 

A  notarial  instrument  in  the  form  of  schedule 
H.  given  by  21  &  22  Vict.  c.  76,  s.  12,  was  cor- 
rectly stami^ed  with  a  1*.  stamp.  Eglinton  v. 
Inland  Jterenue  Commi^iontrty  3  H.  &  0.  871  ; 
34  L.  J.,  Ex.  225 ;  11  Jur.  (N.8.)  676  ;  12  L.  T. 
707  ;  13  W.  R.  902. 

XXIV.  POLICY    OF    INSURANCE. 

Accident.] — An  instrument  assuring  the  owners 
of  cattle  from  loss  arising  from  their  death  is  a 
policv  of  insurance  and  subject  to  stamp  duty. 
Att.'Gen,  v.  Cleobury,  4  Ex.  65  ;  18  L.  J.,  Ex. 
395. 

Guarantee  of  Mortgage  Debt.]— A  policy  of 
assurance  upon  mortgage,  securing  payment  of 
principal  and  interest  to  the  mortgagee,  the 
assured,  is  chargeable  with  the  duty  of  6</. 
as  an  agreement ,  and  does  not  fall  within  the 
second  clause  of  the  schedule  to  the  act  as  to 
policies  of  insurance,  which  assesses  the  duty  of 
1  d.  for  any  "  payment  agreed  to  be  made  .... 
by  way  of  indemnity  against  loss  or  damage  of 
or  to  any  property."  Mortgage  Insurance  CoT' 
poration  v.  Inland  Bevenue  Commissioners^  67 
L.  J.,  Q.  B.  174  ;  58  L.  T.  769. 

See  Shipping  (Insurance). 


XXV.  RECEIPT. 

When  Stamp  Beqnired.]— An  acknowledg- 
ment of  having  received  the  acceptance  of  a  bill 
of  exchange,  was  a  receipt  for  money  within  23 
Geo.  3,  c.  49.    Scholey  v.  Welshy,  Peake,  34. 

A  receipt  for  money  advanced  to  the  party 
giving  a  bill  of  exchange  does  not  require  a 
stamp.    Jones  v.  Uorry,  1  F.  &  F.  333. 

A  receipt  stamp  is  necessary,  where  it  appears 
from  the  paper  that  the  acknowledgments  were 
made  at  successive  times  upon  the  payment  of 
the  money.  Wright  v.  Shaiveross,  2  B.  &  Aid. 
501,  n. 

Where  a  receipt  was  produced  purporting  to 
be  a  receipt  for  money  given  by  the  agent  of 
a  person  who  received  money  from  different 
customers,  for  the  purpose  of  negotiating  the 
purchase  and  sale  of  annuities : — Held,  to  re- 
quire a  stamp.  Catt  v.  Howard^  3  Stark.  8  ;  23 
R.  R.  751  ;  but  see  Clarke  v.  Ifongh^im,  infra. 

If  a  party  on  payment  of  his  bill  writes  the 
word  ••  settled,"  by  way  of  receipt,  he  is  liable  to 
the  penalty  for  giving  a  receipt  without  a  stamp. 
Spawforth  V.  Ah'xander^  2  Esp.  621. 

A  bill  of  parcels  on  which  was  written  the 
following  words,  "  settled  by  one  bill  at  three, 
and  another  at  nine  months,"  should  have  a 


on 
transfers  of  mortgages,  does  not  by  implication 
repeal  the  24  &  25  Vict.  c.  9 1 ,  s.  30,  as  to  transfers 

of  mortgages.     Foley  (^Lord)  v.  Inland  Brvenue    receipt  stamp.    Smith  v.  Kelhy^  4  Esp.  249. 
Commi4sUtners,  37  L.  J.,  Ex.  109  ;  L.  R.  3   Ex.  , 
263 ;  18  L.  T.  725  ;  16  W.  R.  1055.  I     He  Money  Passing.]— The  defendant,  in  sup 
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port  of  a  plea  that  he  had  paid  five  quarters* 
rent  to  M.,  tendered  the  following  paper,  signed 
by  M. :  "  Mr.  Jones  (the  defenaant)  having 
written  off  the  sum  of  721.  from  his  mortgage 
debt,  being  five  qnarters'  rent  of  his  house,  I 
hereby  discharge  the  same  rent  till  the  24th  July, 
1841 ."  M.  had  delivered  the  paper  to  the  defen- 
dant, being  then  indebted  to  him  on  a  mortgage 
debt  exceeding  721. : — Held,  that  the  instrument 
was  a  receipt.  Lucas  v.  Jonet^  5  Q.  B.  949  ; 
D.  &  M.  774  ;  13  L.  J.,  Q.  B.  208  ;  8  Jur.  422. 

Doonment  may  be  Shown  to  be  a  Beoeipt.] — A 

document  not  purporting  on  the  face  of  it  to  be 
a  receipt  for  the  payment  of  money,  may  be 
shown  to  be  a  receipt  by  extrinsic  evidence. 
Jleg.  V.  Overton,  Dears.  C.  C.  308 ;  23  L.  J., 
M.  C.  29  ;  18  Jur.  134  ;  2  W.  R.  228  ;  6  Cox 
0.  C.  277. 

Taxes  by  Deputy  Beoeiyer-Oeneral.] — ^A  re- 
ceipt for  taxes,  signed  by  a  clerk  of  the  deputy 
receiver-general  of  a  county  in  his  name,  requires 
no  stamp.     Edden  v.  Bead^  3  Camp.  338. 

CoanierB  Fees.]— The  master  ought  not  to 
require  a  receipt  stamp  to  be  affixed  to  counsers 
signature  to  a  fee  before  allowing  the  charge. 
Beavan,  In  re,  5  De  G.,  M.  &  G.  40  ;  23  L.  J.,  Ch. 
536  ;  2  W.  R.  299. 

Feriodieal  Faymenti.]— A  payment  by  instal- 
ments is  a  periodical  payment  within  the  Stamp 
Act,  1870, 8.  72.  Limmer  Aftphalte  Co.  v.  Inland 
Revenue  Commitsionert,  41  L.  J.,  Ex.  106  ;  L.  R. 

7  Kx.  211  ;  26  L.  T.  633  ;  20  W.  R.  610. 

When  made  Abroad. J — Where  an  action  was 
brought  for  money  lent  in  France,  and  unstamped 
receipts  were  produced  in  proof  of  the  loan,  evi- 
dence to  show  that  by  the  law  of  France  such 
receipts  required  stamps  to  render  them  valid 
was  rejected  on  the  ground  that  the  courts  of 
this  country  will  not  notice  the  revenue  laws  of 
foreign  states.  James  v.  Catherwood,  3  D.  &  R. 
190. 

An  unstamped  receipt,  dated  at  Cologne,  is 
receivable  here  ;  and  the  fact  that  such  a  receipt 
would  not  be  receivable  at  Cologne  until  it  had 
been  stamped,  on  payment  of  a  penalty,  would 
make  no  difference  as  to  its  admissibility  here, 
as  our  courts  do  not  take  notice  of  foreign 
revenue  laws.  Bristow  v.  Be  Sequerille,  6  Ex. 
275  ;  3  Car.  &  K.  64 ;  19  L.  J.,  Ex.  289  ;  14  Jur. 
674. 

Memoranda  in  the  Katnre  of.] — A  memo- 
randum importing  that  one  party  had  paid 
money,  but  containing  no  acknowledgment  by 
the  other  that  he  had  received  it,  is  not  a  receipt. 
Beof  V.  Harrcy,  R.  &  R.  227. 

Where  a  landlord  fraudulently  and  improperly 
received  various  sums  of  money  from  several  of 
his  tenants,  and  the  evidence  of  payments  by 
them  consisted  of  memoranda  of  account  de- 
livered to  the  tenants,  in  which  the  items  in 
question  were  set  down,  and  to  each  of  which 
the  landlord  wrote  the  word  "  paid "  : — Held, 
that  such  memoranda  were  admissible  without  a 
stamp,  when  coupled  with  entries  in  the  steward's 
books  to  the  same  effect.    Clarh}  v.  Ilougham, 

8  D.  &  R.  325  ;  2  B.  &  C.  149  ;  1  L.  J.  (0.8.)  K.  B. 
249. 

In  an  action  against  the  drawer  of  a  bill  of 
exchange  for  9/.  5*.,  accepted  by  M.,  the  defen- 
dant  pleaded  payment  by  the  acceptor,  and  gave 


in  evidence  the  following  document ; — "  IkfyseJf 
V.  Marks.  Mr.  M.  has  this  day  left  with  me  10/. 
on  account  of  the  debt,  interest  .and  costs  in  this 
action.  E.  L.  Levy,  the  plaintiff  in  person  "  : — 
Held,  that  this  did  not  require  a  receipt  stamp. 
Levy  V.  Alexander,  4  Ex.  485  ;  19  L.  J.,  Ex.  113. 

A  paper  in  the  following  form,  signed  by  the 
party:  *^  Memorandum,  30th  April,  1836,  settled 
all  accounts  of  law  business  up  to  this  day,  and 
will  give  a  receipt  in  full  of  all  demands  "virheii 
called  for.  (Signed)  J.  T." — stamped  with  an 
agreement  stamp,  is  receivable  without  a  receipt 
stamp.     Tehhutt  v.  AmUer,  9  Car.  &  P.  60. 

In  an  action  to  recover  170?.,  with  interest, 
the  plaintiff  proved  a  loan  of  between  150/.  and 
1802.,  and  in  order  to  take  the  case  out  of  the 
statute  of  limitations,  offered  this  document : — 
"  170?.  16th  March,  1841.  Received  from  B.  T. 
the  sum  of  170?.,  for  which  I  promise  to  pay  her 
at  the  rate  of  hi.  per  cent,  from  the  above  date  *'  i 
— Held,  that  this  document  did  not  require  to  be 
stamped,  either  as  a  receipt,  a  promissory  note 
or  an  agreement.  Taylor  v.  Steele,  16  M.  &  W. 
666  ;  16  L.  J.,  Ex.  177  ;  11  Jur.  806. 

In  an  action  for  goods  sold  and  delivered,  io 
which  the  defendant  pleaded  payment,  the  only 
evidence  offered  in  support  of  the  plea  was  & 
document  in  the  following  form,  signed  by  the 
plaintiff  :  "  Memorandum.  That  any  demand  we 
may  have  against  Mr.  G.  W.  for  ironwork  is  this 
day  discharged  in  consideration  of  services  ren- 
dered  by  him  to  us.  N.  B.  Particulars  of  oar 
account  shall  be  delivered  with  a  stamped  re- 
ceipt"  : — Held,  that  since  the  document  was. 
offered  as  evidence  of  a  transaction  amounting^ 
to  a  payment  of  money,  it  was  offered  as  a  re- 
ceipt or  a  discharge  for  or  upon  the  payment  of 
money,  and  therefore  required  a  receipt  stamp. 
Livingstone  v.  Whiting,  15  Q.  B.  722  ;  19  L.  J.^ 
Q.  B.  528;  15  Jur.  147. 

In  an  action  by  a  coal  merchant  against  his 
clerk,  to  recover  the  amount  of  money  received 
and  not  accounted  for,  the  plaintiff  having  proved 
an  admission  by  the  defendant,  on  the  15th 
August,  that  a  sum  of  12?.  was  due,  the  latter 
offered  in  evidence  an  unstamped  receipt  of  a 
subsequent  date  for  a  larger  amount.  This  being 
rejected,  the  defendant  gave  in  evidence  a  memo- 
randum on  the  back  of  the  same  paper,  writteik 
and  signed  by  the  plaintiff  as  follows: — "  Balanced 
up  this  day,  as  per  cash-book.  S.  F.  19th  Novem- 
ber "  : — Held,  that  this  memorandum  did  not 
require  a  receipt  stamp,  and  was  properly  ad- 
mitted without  producing,  and  without  notice 
to  produce,  the  cash-book  to  which  it  referred^ 
which  was  in  the  plaintiff's  possession.  Finney 
V.  Toittell,  5  C.  B.  604  ;  17  L.  J.,  C.  P.  158  ;  12 
Jur.  291. 

On  Dnly  Stamped  Instnunent.] — A  receipt  in- 
dorsed on  the  back  of  a  deed  may  be  separately 
read  in  evidence,  though  it  is  a  part  of  an  instru- 
ment requiring  another  stamp.  Odye  v.  Cockney, 
1  M.  &  Rob.  517. 

Where  from  the  number  of  indorsements  there 
is  no  room  on  the  back  of  the  bond,  receipts 
written  on  unstamped  paper  annexed  to  the  bond 
may  be  read  in  evidence.  Orme  v.  Young,  4 
Camp.  336  ;  17  R.  R.  611. 

Containing  Collateral  Matters.]— A  receipt^ 
not  having  a  proper  stamp,  cannot  be  used  as 
evidence  of  a  matter  collateral  to  the  payment  of 
the  money.  Evanjt  v.  Prothero,  2  Mac.  &  G.  319  ; 
20  L.  J.,  Ch.  448  ;  15  Jur.  113. 
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Thus,  where  it  was  sought  to  prove  an  agree- 
ment for  purchase  by  means  of  a  receipt  for  the 
purchase-money,  such  receipt  not  being  properly 
Btampetl : — Held,  that  the  evidence  could  not  be 
a<imitted.  Ih.  See  S.  C,  1  De  G.,  M.  &  G.  672  ; 
21  L.  J.,  Ch.  772. 

In  replevin,  the  issue  being  whether  the  plain- 
tiff held  certain  closes  at  a  fixed  rent,  specified 
in  the  avowry  : — Held,  that  unstamped  receipts 
tending  to  show  that  he  had  previously  paid  tor 
the  same  premises  the  like  rent  so  specified,  were 
inadmissible  to  support  the  issue.  Hawkins  v. 
Warre,  3  B.  &  C.  690  ;  5  D.  &  R.  512. 

The  following  document,  stampal  as  an  agree- 
ment, is  admissible  without  a  receipt  stamp  : — 
"  I  have  received  your  cheque  for  39 U.  10*.  3/f., 
being  the  payment  for  an  overdue  bill  and  in- 
terest, in  the  hands  of  D. ;  and  I  hereby  under- 
take to  procure  and  hand  the  bill  over  to  you." 
Von  Dadelszen  v.  Swann^  5  Ex.  825  ;  20  L.  J., 
Ex.  50. 

When  a  receipt  for  money  and  an  agreement 
are  written  on  the  same  piece  of  paper  :  this  is 
receivable  as  a  receipt,  if  it  has  a  receipt  stamp, 
without  an  agreement  stamp.     Grey  v.  Sniitk^ 

I  Camp.  387. 

A  receipt  for  the  price  of  a  horse,  with  a  war- 
ranty of  soundness,  may  be  received  as  evidence 
of  the  warranty,  without  an  agreement  stamp. 
Skrine  v.  Elmore,  2  Camp.  407  ;   11  R.  R.  754. 

In  an  action  for  goods  sold,  the  defendant,  in 
order  to  prove  that  the  goods  were  sold  to  D., 
and  not  to  himself,  put  in  an  unstamped  paper 
containing  a  bill  of  parcels  from  the  plaintiff  to 
D.,  at  the  foot  of  which  were  the  words  "settled, 
W.  M."  (the  plaintiff).  The  whole  of  the  paper 
had  been  written  at  one  time,  and  no  money  in 
fact  passed  : — Held,  that  the  two  parts  being  dis- 
tinct, so  much  of  the  paper  as  consisted  of  the 
bill  of  parcels  was  admissible,  for  the  above- 
mentioned  purpose,  without  a  receipt  stamp. 
Mlllen  V.  Dent,  10  Q.  B.  846  ;  16  L.  J.,  Q.  B.  374  ; 

II  Jur.  818. 

A  written  acknowledgment  at  the  foot  of  an 
account,  stating  that  such  account  is  correct,  may 
be  eiven  in  evidence  without  a  receipt  stamp. 
Wellard  v.  Mom,  7  Moore,  503  ;  1  Blng.  134  ; 
1  L.  J.  (O.S.)  C.  P.  18. 

Where  a  paper  purports  to  be  a  receipt,  and, 
as  such,  requires  a  stamp,  but  also  purports  to  be 
an  agreed  statement  of  accounts,  whicn  does  not 
require  a  stamp,  it  may  be  given  in  evidence  to 
show  the  agreed  state  of  accounts  only,  though  it 
has  not  been  previously  stamped.  Matheton  v. 
A/JM,  2  H.  L.  Cas.  286  ;  13  Jur.  307. 

Its  admissibility  under  such  circumstances  is 
restricted  to  this  extent :  so  far  as  it  relates 
simply  to  proving  the  statement  of  accounts,  and 
is  not  produced  for  the  purpose  of  proving  the 
receipt  of  money.  It  cannot  be  used  for  the 
purpose  of  proving  the  receipt  of  money  in  any 
way.    Ih, 

When  the  cases  say  that  an  unstamped  receipt 
may  be  given  in  evidence  .to  prove  a  collateral 
matter,  they  must  be  taken  to  mean  a  matter 
wholly  imconnected  with  the  fact  of  payment. 
Ih. 

In  an  action  for  work  and  labour,  there  was 
tendered  a  paper  containing  a  statement  of  ac- 
counts, which  declared  a  bsdance  of  68Z.  9«.  id., 
and  at  the  end  was  an  acknowledgment  of  the 
payment  of  that  sum.  This  paper  was  offered  by 
the  defendant,  not  for  the  purpose  of  proving 
that  the  money  had  been  paid,  for  that  was  not 
in  contest  between  the  parties,  but  in  order  to  | 


show  what  was  the  admitted  state  of  accounts  at 
a  particular  time  : — Held,  admissible  for  that 
purpose.    Ih. 

An  instrument  given  by  an  overseer  of  the 
poor  to  the  reputed  father  of  a  bastard  child, 
stating  that  he  had  received  a  sum  of  money 
from  the  latter  by  a  bill  of  exchange,  payable 
after  date,  and  which,  when  paid,  would  exone- 
rate him  from  the  expenses  attending  the  birth 
and  maintenance  of  such  child,  does  not  require 
an  agreement  stamp,  but  a  receipt  stamp  is- 
sufficient.  IVatkint  v.  Hewlett,  3  Moore,  211 ; 
lBr.&  B.  1. 

A  receipt  for  rent,  stipulating  that  acceptance 
of  rent  shall  not  operate  as  a  waiver  of  a  previous 
notice  to  quit,  does  not  require  an  agreement 
stamp.    Doe  d.  Wliehle  v.  Fuller,  1  Tyr.  &  G.  17. 

XXVI.  SETTLEMENT. 

«( Definite  and  Certain  Sum.*'] — By  the  Stamp 
Act,  1870,  an  ad  valorem  duty  is  chargeable  on  & 
settlement,  the  definition  of  which  includes  any 
instrument "  whereby  any  definite  and  certain 
amount  of  stock  is  settled "  : — Held,  that  a 
settlement  of  contingent  and  defeasible  interests 
in  certain  specified  amounts  of  stock  which 
were  vested  in  trustees  with  power  to  vary  in- 
vestments was  within  the  definition.  Onslow  v.. 
Inland  Rerenne  Chmmissiontir»,  60  L.  J.,  Q.  B. 
138  ;  [1891]  1  Q.  B.  239  ;  64  L.  T.211  ;  39  W.  R. 
373— C.  A. 

Property  the  subject  of  a  settlement,  was 
therein  described  as  consisting  of  real  estate  pur- 
chased under  a  power  and  as  held  in  trust  to  be 
resold.  It  was  meanwhile  to  be  considered  a» 
personalty,  but  in  lieu  of  the  sale  moneys  of  such 
estate,  the  trustees,  with  the  beneficiaries'  con- 
sent, were  empowered  to  accept  a  conveyance  of 
it : — Held,  to  be  "  no  definite  and  certain  prin- 
cipal sum  of  money"  within  the  Stamp  Act, 
1850,  Stuckley^s  Settlement,  In  re,  Stuekley  v. 
Inland  Revenue  CommUsioners,  39  L.  J.,  Ex.  86  ; 
L.  R.  6  Ex.  85  ;  21  L.  T.  18  ;  18  W.  R.  462. 

Order  for  Settlement.] — An  order  of  the  court 
making  a  settlement  should  bear  the  usual  settle- 
ment stamp.  Gowan,  In  re,  Gowan  v.  Gowan^ 
50  L.  J.,  Ch.  248  ;  17  Ch.  D.  778. 

The  assignment  to  trustees  of  a  marriage  settle- 
ment, of  a  policy  of  insurance  effected  on  the 
settlor's  life  for  a  sum  named,  and  all  moneys 
assured  or  to  become  payable  by  or  under  the 
policy,  is  not  liable  to  the  payment  of  an  ad 
valorem  duty  under  13  &  14  Vict.  c.  97,  as  being- 
a  deed  whereby  any  definite  and  principal  sum 
of  money  is  settled.  Sanville  v.  Inland  Revenue 
CimmUsioners,  10  Ex.  159  ;  23  L.  J.,  Ex.  270  j 
2  W.  R.  629.    See  27  Vict.  c.  18. 

Foreign  Bonds.] — ^A  marriage  settlement  is 
chargeable  with  ad  valorem  duty  under  13  &  14 
Vict.  c.  97,  in  respect  of  Brazilian  bonds,  New 
Brunswick  bonds,  Nova  Scotia  bonds,  scrip  Pe- 
ruvian loan,  Chilian  bonds,  Mexican  Remanet 
bonds,  and  Indian  bl.  per  Cents.,  created  by  22  & 
23  Vict.  c.  139.  Alsager,  In  re  2  H.  &  C.  969  ; 
10  Jur.  (N.8.)  828 ;  10  L.  T.  238  ;  12  W.  B. 
477.  S.  C.,  nom.  AUayer  and  Guidicl  v.  Inland 
Recenne  CommU9i4>ners,  33  L.  J.,  Ex.  161. 

Mortgage.] — A  mortgage  deed,  which  was  ex- 
pressed to  be  made  in  consideration  of  the  ad- 
vance, and  also  for  the  purpose  of  resettling  the 
property,  and  reserved  the  equity  of  redemption 
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to  the  mortgagor  and  his  wife,  or  the  survivor, 
does  not  require  an  extra  stamp  for  a  settlement, 
in  addition  to  the  ad  valorem  stamp  on  the 
mortgage.    Dawson  v.  Medhurgt^  14  L.  T.  622. 

XXVII.  VOTING  PAPER. 

Stamp  when  Bequired.] — ^The  Stamp  Act  of 
1870  (33  &  34  Vict.  c.  97),  imposing  a  penny 
£tamp  on  "  Voting  paper ;  that  is,  any  instru- 
ment for  the  purpose  of  voting  by  any  person 
entitled  to  vote  at  any  meeting,"  does  not  extend 
to  voting  papers  used,  under  7  Will.  4  &  1  Vict. 
c.  78,  68. 13,  14,  at  a  meeting  of  the  town  council 
of  a  municipal  borough  for  the  election  of  alder- 
men. Reg,  V.  Strachun,  41  L.  J.,  Q.  B.  210 ; 
L.  E.  7  Q.  B.  463 ;  26  L.  T.  835  ;  20  W.  R.  629. 

Proziea  for  Appointment  of  Commiteionen.]— 
A  note  in  writing  signed  by  proprietors  under  a 
local  act  authorising  others  to  act  for  them  in 
the  nomination  and  appointment  of  a  special 
commissioner,  requires  to  be  stamped.  Jieg.  v. 
Xelk,  12  A.  &  E.  659  ;  4  P.  &  D.  185  ;  9  L.  J., 
Q.  B.  362. 

D.  COMMISSIONERS. 

I.  Jurisdiction,  371. 

II.  Clebk  to,  371. 

III.  Collectors  of  Taxes,  372. 

IV.  Jurisdiction  op  Court  in  Revenue 
Matters,  373. 

V.  Proceedings,  374. 

I.  JURISDICTION. 

One  CommiMioner.]  —  One  commissioner  of 
taxes  has  no  power,  under  52  Geo.  3,  c.  93,  to 
receive  an  information  and  issue  a  summons  for 
non-payment  of  taxes.  Big.  v.  Griffin^  9  Q.  B. 
155  ;  2  New  Sess.  Cas.  368  ;  15  L.  J.,  M.  C.  120. 

Be-Aiiesement — ^How  Enforced— Mandamni.  ] 
^Where  the  commissioners  of  taxes  refused  to 
re-assess  the  inhabitants  upon  a  default  made  by 
the  collector,  unless  they  were  indemnified,  being 
doubtful  of  their  authority  so  to  do  ;  the  court, 
being  of  the  opinion  that  they  were  bound  to  do 
BO,  granted  an  order  in  the  nature  of  a  mandamus. 
Wootton,  In  re,  6  Price,  103. 

If  the  acting  commls-sioners  of  taxes  refuse 
(unless  indemnified)  to  proceed  to  make  a  re- 
assessment on  a  parish,  to  which  the  deficiency 
applies,  where  an  insuper  has  been  set  on  the 
parish,  whose  collector  is  a  defaulter,  the  court 
will  order  them  to  do  so  by  rule  to  show  cause, 
in  the  nature  of  a  mandamus  ;  and  will  also 
order  a  service  on  their  clerk  to  be  deemed  good 
service :  the  crown  is  not  limited  to  any  time 
within  which  to  make  such  an  application.    I  b. 

The  mode  of  enforcing  a  re-assessment  of  the 
amount  of  a  deficiency  in  the  collection  of  the 
assessed  taxes  is  by  distringas,  under  43  Geo.  3, 
c.  99,  s.  47,  against  the  collectors,  on  motion  by 
the  attorney-general  on  the  part  of  the  commis- 
sioners for  a&irs  of  taxes.    Anon,,  12  Price,  153. 

Commiteionen  of  Land  Tax.] — See  cases  ante, 
coL  193. 

II.  CLERK  TO. 

Election  of — Mandamni.] — Before  17  &  18 
Vict.  c.  85,  if  the  clerk  of  the  commissioners  of 


land  tax  was  improperly  elected  under  43  Geo.  3, 
c.  99,  a  mandamus  would  lie  to  them  to  admit 
the  person  who  had  the  majority  of  legal  votes. 
Rex  V.  Thatcher^  1  D.  &  R.  426. 

III.  COLLECTORS  OF  TAXES. 

Appointment  of.] — The  insertion  of  the  name 
of  a  person  as  collector  of  the  assessed  taxes  in 
the  warrants  of  the  commissioners,  is  not  a  sufli- 
cient  appointment  to  that  ofiSce.  Rex  v.  Radtetfy 
Forrest,  150. 

The  Land  Tax  Acts  require  the  assessors  and 
collectors  to  be  inhabitants  of  the  respective 
parishes,  &c.,  for  which  they  are  to  act : — Held, 
that  the  acts  of  a  person  duly  appointed  as  as- 
sessor and  collector  were  valid,  although  he  was 
not  duly  qualified  by  inhabitancy.  Waterloo 
Bridge  Company  v.  Cull,  1  EL  &  EL  213  ;  28 
L.  J.,  Q.  B.  70  ;  6  Jur.  (N.s).  464  ;  7  W.  R.  87. 
S,  C,  in  Ex.  Ch.  29  L.  J.,  Q.  B.  10  ;  5  Jur.  Cn-S-) 
1288. 

Defkiilt  of  One — Be-Aseeiement.] — ^If  there  are 
two  collectors  of  taxes  appointed  under  43  Geo.  3, 
c.  99,  s.  13,  for  a  single  parish,  by  the  commis- 
sioners,  one  for  one  division  of  the  parish  called 
the  upper  parish,  and  one  for  another  called  the 
lower  parish,  and  they  accordingly  collect  the 
taxes  separately  from  the  several  inhabitants  of 
their  respective  divisions  ;  in  case  of  a  deficiency 
in  the  amount  of  the  taxes  collected  through  the 
misconduct  of  either,  the  whole  parish  must  he 
re-assessed,  and  not  the  particular  district,  the 
collector  of  which  has  misapplied  the  money, 
and  from  the  collection  of  whose  taxes  the  de* 
ficiency  arises,  although  the  taxes  of  the  other 
division  have  been  collected  and  paid  over  to 
the  receiver-general.  Hetdlam,  Ex  parte,  7 
Price,  594. 

If  a  collector  of  assessed  taxes  does  not  pay 
over  all  sums  collected  by  him,  the  parish  is  an- 
swerable to  the  crown  for  the  deficiencv.  Rex 
V.  St,  Oeorge's,  Hanover-squaref  3  Anst.  920. 

Liability  of  Others.]— A  joint  collector  is 

liable  for  any  deficiency  in  the  collection  for  a 
year,  in  the  amount  received  by  his  coadjutor, 
although  he  has  not  himself  collected  during  the 
time,  and  although  his  appointment  may  not 
have  been  quite  formal,  if  he  has  in  any  manner 
acknowledged  bis  appointment,  or  acted  or  re- 
ceived a  share  of  the  poundage  at  any  time. 
Bromley f  In  re,  5  Price,  5. 

Imprifonment.] — A  collector  in  custody 

under  an  extent  is  not  entitled  to  be  discharged, 
although  his  deficiency  has  been  made  good  to 
the  crown  by  a  re-assessment  upon  the  parish. 
Rex  V.  Bennett,  Wightw.  1. 

Committal.] — The  income-tax  commissioners 
have  no  power  to  commit  a  defaulting  collector 
of  income-tax  in  the  county  of  Middlesex  to 
Newgate ;  the  commitment  should  be  made  to 
Whitecross-street  prison.  Masters,  Ex  parte,  33 
L.  J.,  Q.  B.  146  ;  9  L.  T.  733. 

Where  a  warrant  for  the  apprehension  of  a  de- 
faulter, under  3  Geo.  4,  c.  8S,  s.  3,  was  issued  by 
commissioners  of  taxes  of  the  Cambridge  district, 
and  it  was  backed  by  justices  of  Lancashire  and 
Gloucestershire,  and  on  a  return  to  a  habeas 
corpus  it  appeared  that  he  was  in  custody  on  the 
warrant  in  Cambridge  gaol,  the  court  refused  to 
discharge  him,  on  a  suggestion  that  he  had  been 


378 


BE  VENUE  --Commissioners. 


874 


apprehended  at  Cheltenham,  being  clearly  in 
le^  custody  at  Cambridge.  Sharpe^  Ex  partem 
9  D.  P.  C.  513. 

"Kraft ting  Duty  not  Charged  in  Asaeument.] 

— ^A  collector  exacting  a  duty,  in  respect  of  which 
there  had  been  no  charge  at  all  in  the  assessment 
upon  the  person  from  whom  the  payment  was 
exacted,  is  not  liable  to  the  penalties  under 
43  Geo.  3,  c.  99,  s.  12.  LUter  v.  PriegtUy, 
Wightw.  67,  405. 

CoUeetion  witiiont  Warrant  —  Liability  of 
Sureties.]  —  A  duplicate  of  the  assessment  of 
duties  under  Schedule  A  of  5  &  6  Vict.  c.  85, 
made  on  persons  in  M.  for  three  years  ending 
April,  1847,  had  been  delivered  to  L.  by  the 
commissioners  of  income-tax,  together  with  a 
warrant  for  collecting  the  same ;  but  no  such 
duplicate  of  assessments  under  Schedule  D,  nor 
warrant  for  collecting  had  been  delivered  to  him. 
On  the  14th  October,  1846,  he  died,  having 
received  previously  some  of  the  duties,  under 
Schedules  A  and  D  for  the  year  ending  April, 
1847,  for  which  he  had  given  the  usual  receipt 
as  collector : — Held,  that  his  sureties  were  not 
liable  in  respect  of  the  duties  received  under 
Schedule  D,  as  for  want  of  the  duplicate  and 
warrant,  L.  had  not  at  the  time  authority  to  re- 
ceive the  same.  Kepp  v.  Wiggett,  10  C.  B.  35  ; 
14  Jur.  1137. 

See  Pbinoipal  aicd  Subety. 


IV.  JURISDICTION  OP  COURT  IN 
REVENUE   MATTERS. 

Hearing  of  Rerenne  Mattera.]— The  court  is 
always  sitting  to  hear  revenue  matters.  Meg.  v. 
Morse,  6  D.  &  L.  224  ;  3  Ex.  223. 

The  equity  jurisdiction  of  the  exchequer,  as  a 
court  of  revenue,  is  not  taken  away  by  5  Vict. 
c.  B.  Att.-Gen.  v.  Sailing,  15  M.  &  W.  687  ;  16 
L.  J.,  Ex.  303. 

Duty  paid  on  filing  Reaolntions— Beftiaal  of 
Registration.] — When  the  registration  of  liqui- 
dation resolutions  is  refused,  the  court  has  no 
power  to  order  repayment  of  the  ad  valorem 
duty  paid  on  the  presentation  of  the  resolutions 
for  registration.  The  only  mode  of  obtaining  a 
return  of  the  duty  is  by  a  memorial  to  the  com- 
missioners of  inkmd  revenue.  Izard,  Ex  parte, 
Moir,  In  re,  51  L.  J.,  Ch.  939  ;  20  Ch.  D.  703  ; 
47  L.  T.  212  ;  30  W.  R.  861~C.  A. 

Removal  of  Proeeedingi.  ] — The  court  has  juris- 
diction to  remove  at  any  stage  of  the  proceedings 
an  action  commenced  in  another  court  against  a 
revenue  officer,  for  an  act  done  in  the  execution 
of  his  duty.  Att.-Qen,  v.  Kingtton,  1  D.  (N.8.) 
358  ;  8  M.  &  W.  163  ;  11  L.  J.,  Ex.  72. 

Where  actions,  brought  against  revenue  officers 
for  acts  done  by  them  in  discharge  of  their  duty, 
are  removed  into  the  exchequer,  they  are  like 
other  causes  on  the  plea  side  of  the  court,  and 
the  proceedings  are  not  conducted  in  the  office 
of  the  queen's  remembrancer.  Smith  v.  Cameron, 
9  Jur.  405. 

A  vessel,  having  a  quantity  of  firearms  on 
^rd,  was  seized  by  the  officers  of  the  board  of 
customs,  and,  after  being  detained  some  time, 
was  delivered  up  unconditionally  to  the  owners. 
An  action  having  been  commenced  in  the  com- 
mon pleas  for  such  seizure  and  detention,  the 


exchequer  made  a  rule  absolute  in  the  first  in- 
stance, on  motion  of  the  attorney-general,  and 
upon  his  statement,  without  affidavit,  for  the 
removal  of  the  cause  into  that  court,  on  the 
ground  that  the  revenue  of  the  crown  might  be 
affected.  Adams  v.  FreemaiUle,  3  Ex.  453  ;  6 
D.  &  L.  10  ;  17  L.  J.,  Ex.  312. 

The  prerogative  of  the  crown  to  remove  into 
the  court  of  exchequer  a  cause  in  another  court 
touching  the  crown  revenue  is  not  affected  by 
the  County  Courts  Act  (9  &  10  Vict.  c.  96),  s.  90. 
MouiUjoy  V.  Wood,  1  H.  &  N.  58  ;  2  Jur.  (N.8.) 
452. 

When  a  cause  is  removed  by  virtue  of  this  pre- 
rogative, it  is  in  the  same  stage  in  the  exchequer 
as  it  was  in  the  other  court.    Ih, 


Affidavit  in  Support  of.] — An  affidavit 


in  support  of  an  application  for  the  removal  of 
proceedings  from  one  court  to  another  is  properly 
entitled,  "The  Attorney-General,  informant,  v, 
A.,  defendant,"  if  some  proceedings  have  been 
commenced,  though  the  information  has  not  been 
filed.    Att.'Oen.  v.  Kingston,  supra. 

V.  PROCEEDINGS. 

Informations.]— By  8  &  9  Vict.  c.  87,  s.  82,  all 
penalties  imposed  by  any  act  relating  to  the  cus- 
toms may  be  sued  for,  prosecuted  and*  recovered 
by  action,  or  by  information  before  two  justices 
of  the  peace.  By  s.  83,  upon  the  exhibiting  any 
information  before  any  justice  for  any  offence 
against  any  act  relating  to  the  customs,  such 
justice  is  required  to  issue  a  summons  for  the 
appearance  of  the  party  before  two  justices  of 
the  peace  : — Held,  that  s.  82  referred  only  to  the 
bearing  of  the  information  ;  and  that  by  s.  83, 
the  information  might  be  exhibited  before  one 
justice.  Reg,  v.  Hanoich  JJ.,  3  New  Sess.  Caa. 
368  ;  13  Q.  B.  237  ;  18  L.  J.,  M.  C.  106  ;  13  Jur. 
259. 

Form  of.] — It  is  no  objection  to  an  in« 


formation  for  penalties  under  the  revenue  laws, 
that  several  offences  are  charged  against  several 
defendants,  some  in  one  count  and  some  in 
another,  nor  that  some  of  the  defendants  jointly 
charged  are  acquitted  and  some  found  guilty,  and 
judgment  for  the  whole  amount  of  penalties  and 
costs  g^ven  only  on  one  count  against  each,  who 
was  convicted  upon  it.  RiLch  v.  AU,'Gen,,  3 
H.  &  N.  208 ;  27  L.  J.,  Ex.  313  ;  4  Jur.  (N.a.) 
167  ;  6  W.  R.  283— Ex.  Ch. 

Misjoinder  of  counts  and  of  offences,  in  an  in- 
formation for  penalties,  is  only  the  subject  of  an 
application  at  the  trial  to  have  the  defendants 
tried  separately.    Ih. 

In  informations  for  acts  done  contrary  to  16  & 
17  Vict.  c.  107  (the  Customs  Consolidation  Act), 
counts  following  literally  the  forms  given  in 
Schedule  B  are  good.  Att.'Gen.  v.  Henley,  8 
Ir.  C.  L.  R.  267. 

These  forms  are  applicable  in  proceedings  be- 
fore all  courts  having  jurisdiction,  as  well  as  in 
proceedings  before  justices.    Ih. 

It  is  not  necessary  in  an  information  to  make 
a  direct  averment  that  the  cause  of  forfeiture 
took  place  before  the  seizure  of  the  goods.  Att." 
Oen.  V.  Clare,  12  M.  &  W.  640  ;  14  L.  J.,  Ex.  82. 

Effect  of  Statute  of  Limitationi.]— The  3  &  4 

Will.  4,  c.  53,  s.  120,  enacted  that  all  suits,  in- 
dictments or  informations  exhibited  for  any 
offence  against  that  or  any  other  act  relating 
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to  the  customs  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  shall  be  brought  within 
three  years  after  the  date  of  the  commission  of 
the  offence : — Held,  that  this  was  confined  to 
indictments  to  be  brought,  under  ss.  75  and  112, 
in  the  name  of  the  attorney-general,  in  one  of 
the  courts  of  record  at  Westminster,  and  did  not 
apply  to  an  indictment  preferred  at  the  assizes 
for  a  conspiracy  to  defraud  the  queen  of  certain 
duties,  which  was  an  offence  at  common  law. 
Beg.  ▼.  TJumpnon,  16  Q.  B.  833  ;  20  L.  J.,  M.  C. 
183  ;  15  Jur.  654. 

Aotioni  for  Fenaltief.]— The  enactment  in  44 
Geo.  3,  c.  98,  s.  10  (prohibiting  the  bringing  of 
actions  for  penalties  "  incurred  by  virtue  of  that 
or  any  other  act  relating  to  the  stamp  duties," 
unless  prosecuted  in  the  name  of  the  attorney- 
general,  or  of  the  solicitor  of  stamps),  applies 
only  to  cases  in  which  the  subject-matter  of  the 
action  relates  to  the  stamp  duties,  and  not  there- 
fore to  an  action  on  38  Geo.  3,  c.  78,  ss.  7  and  10, 
for  publishing  a  newspaper  without  having  de- 
livered a  proper  affidavit  at  the  Stamp  OiSce, 
and  without  stating  in  such  paper  the  true  names 
and  additions  of  the  printer  and  publisher. 
Smith  V.  Gillett  or  GllbeH,  4  N.  &  M.  225 ;  2 
A.  &  E.  361  ;  4  L.  J.,  K.  B.  32. 

Petition — Question  of  Bevenne  taken  by  Con- 
sent.]— ^A  testator  bequeathed  a  legacy  to  C. 
"  for  her  absolute  use  and  benefit,  except  as 
hereinafter  limited,"  and  directed  the  same,  with 
other  legacies  to  females,  to  be  invested,  and  the 
interest  to  be  for  the  legatees'  separate  use  ;  and 
in  case  any  of  the  legatees  should  become  bank- 
rupt, or  assign  the  intei*est  bequeathed  to  her, 
the  same  was  to  fall  into  his  residuary  estate, 
**  except  in  respect  of  C,  whose  legacy  is  to  go 
to  her  children,  according  to  her  appointment, 
and  in  default  to  them  absolutely."  By  C.'s 
marriage  settlement  her  husband  had  covenanted 
to  settle  all  after-acquired  property  of  his  wife. 
C.  died  without  having  become  bankrupt  or 
assigned  her  interest  in  the  legacy,  and  having, 
by  will,  appointed  the  same  to  her  children 
equally.  The  Commissioners  of  Inland  Revenue 
thereupon  insisted  that  C.'s  share  did  not 
go  to  her  children  directly  under  the  will,  but 
that  her  husband  must  take  out  administra- 
tion to  her  estate,  in  order  to  obtain  possession 
of  it.  By  consent  the  question  was  raised  upon 
a  petition  for  the  opinion  of  the  court  under  22 
&  23  Vict.  c.  35,  s.  80  : — Held,  that  by  consent 
the  question,  although  between  the  crown  and  a 
subject,  might  be  decided  on  this  petition  ;  and 
that  under  the  will  the  legacy  upon  C.'s  death 
went  directly  to  her  children.  Ware's  Trvjttg,  In 
re,  41  L.  J.,  Ch.  121  ;  25  L.  T.  727  ;  20  W.  R.  142. 

Defence  in  Fonn4  Pauperis.] — The  defendant, 
in  an  excise  information  will  be  aomitted  to 
defend  in  formft  pauperis  upon  the  common 
affidavit  that  he  is  not  worth  5^.,  over  an«i  above 
his  wearing  apparel.  Att.-Oen.  v.  Dummie,  2 
C.  &  M.  393  ;  4  Tyr.  284  ;  3  L.  J.,  Ex.  86. 

Sight  of  Beginning.] — On  an  executor,  who 
has  been  summoned  by  writ  under  the  Succession 
Duty  Act  (16  &  17  Vict.  c.  51),  ss.  47,  48,  to  de- 
liver accounts  and  pay  duty,  or  show  cause  to 
the  contrary,  appearing  to  show  cause,  the  crown 
has  the  right  to  begin.  Greenitxwd^  In  re,  39 
L.  J.,  Ex.  30  ;  L.  R.  4  Ex.  327  ;  2}  L.  T.  25  ;  17 
W.  R.  861. 


Special  Case  stated  by  Commistionen.] — 

In  a  special  case,  stated  for  the  opinion  of  the 
exchequer  by  the  commissioners  for  the  purpose 
of  deciding  a  question  as  to  the  proper  stajnp 
duty  to  be  paid  upon  a  conveyance : — ^Held,  that 
the  counsel  for  the  appellant  was  entitled  to 
begin.  Chatidos  (^Marquis)  v.  Inland  lUvenwe- 
Commistwnert,  6  Ex.  464  ;  2  L.  M.  &  P.  311  ;  20 
L.  J.,  Ex.  269.  S.  P.,  Eglinton  v.  Inland  Rerenu^ 
Commissioners^  13  W.  R.  902. 

Bight  of  Reply.] — And  the  counsel  has 

the  general  right  to  reply  ;  and  per  Pollock,  C.  B., 
in  the  exchequer,  the  crown  nas  the  right  to 
general  reply  in  all  cases  where  the  crown  has  an 
interest.    lb, 

On  Appeal.] — On  an  appeal  against  the 

decision  of  the  commissioners,  the  appellant  on 
the  argument  of  the  case,  is  entitled  to  be^n* 
Micklethwaite,  In  re,  11  Ex.  452  ;  25  L.  J.,  Ex.  19. 

Number  of  Counsel.] — When  a  writ  of  sum- 
mons  against  executors,  calling  upon  them  to 
pay  legacy  duty  to  the  crown,  has  been  turned 
into  a  special  case,  on  the  argument,  the  court 
will  only  hear  one  counsel  on  each  side.  HaMif^^ 
In  re,  18  W.  R.  72 ;  S.  P.,  Eglinton  v.  Inlund 
Revenue  Commissioners,  13  W.  R.  902. 

Evidence — Examiners  to  take.]— The  equity 
jurisdiction  of  the  court  of  exchequer  in  matters 
of  revenue  still  exists,  notwithstanding  5  Vict, 
c.  5  ;  and  the  court,  on  an  application  on  behalf 
of  the  attorney-general,  apix)inted  clerk  ex- 
aminers to  take  evidence  in  a  revenue  suit  in- 
stituted on  the  equity  side,  although  the  office  of 
clerk  examiner  was  in  terms  abolished  by  s.  15. 
Att.-Gen.  v.  Fcans,  6  L.  T.  760. 

By  Affidavit  or  Orally—Discretion  of  Court 

below.] — An  information  was  filed  on  the  equity 
side  of  the  exchequer  division  to  recover  passen* 
ger  duty  from  a  railway  company,  the  question  in 
dispute  being  whether  certain  trains  run  by  the 
company  were  cheap  trains  within  the  meaning 
of  the  act  exempting  from  passenger  duty  the 
fares  for  the  conveyance  of  passengers  at  fare» 
not  exceeding  one  penny  per  mile  by  cheap  trains. 
The  company  applied  to  have  the  evidence  taken 
orally  : — Held,  that  the  evidence  ought  to  be 
orally,  as  it  was  desirable  that  in  such  a  case 
the  court  should  be  able  to  obtain  immediate  in- 
formation and  explanations  by  putting  questions 
to  the  witnesses.  Att.-Gen.y,  Metropolitan  Ry,, 
5  Ex.  D.  218  ;  42  L.  T.  342  ;  28  W.  R.  376~C.  A. 

Witness — Question  as  to  the  Informer.] 

— The  rule  of  public  policy,  which  prevents  a 
witness  being  asked  such  questions  as  will  dis> 
close  the  informer,  if  he  is  a  third  person,  applies 
equally  to  questions  which  ^ill  disclose  whether 
or  not  the  witness  himself  was  the  informer. 
AU,-Gen,  v.  Briant,  15  M.  &  W.  169 ;  15  L.  J. 
Ex.  265. 

Therefore,  in  an  information  by  the  attorney- 
general  for  a  breach  of  the  revenue  laws,  the 
court  decided  that  a  witness  for  the  crown  could 
not  be  asked  this  question,  "  Did  you  give  the 
information  ? "    lb. 


Defendant  as  a  Witness  for  Himself.] — 

On  the  trial  of  an  information  by  the  attorney- 
general,  for  the  recovery  of  penalties  for  smug- 
gling under  8  &  9  Vict.  c.  87,  the  defendant  was 


877 


BEyEHUE— Commissioners. 


878 


tendered  as  a  witness  on  his  own  behalf  and 
rejected : — Pollock,  C.  B.,  and  Parke,  B.,  held, 
that  he  was  not  rendered  a  competent  witness 
by  14  &  15  Vict.  c.  99,  and  therefore,  that  he 
was  properly  rejected  on  the  ground  that  the 
proceediDgs  by  the  attorney-general  to  recover 
penalties  by  an  information  filed  by  him  on 
behalf  of  the  crown  are  criminal  proceedings. 
Piatt.  B.,  and  Martin,  B.,  contra.  Att.'Gen.  v. 
Radlof,  10  Ex.  84  ;  2  C.  L.  R.  1116  ;  23  L.  J.,  Ex. 
240  ;  18  Jur.  556  ;  2  W.  R.  566. 

On  the  trial  of  an  information  for  penalties 
incurred  under  5  &  6  Vict.  c.  35,  and  16  &  17 
Vict.  c.  34,  against  an  annuitant  for  refusing  to 
allow  the  tenants  of  the  premises,  on  which  the 
annuity  was  charged,  the  property-tax,  to  be 
detlucted  out  of  the  rents,  he  cannot  be  called  as 
a  witness.    Reg,  v.  She'd,  1  F.  &  F.  204. 

Imprened  Stamp. ^—Under  13  &  14  Vict.  c.  97, 
s.  14,  the  commissioners,  by  impressing  the 
stamp  therein  provided,  adjudicate  that  the  proper 
stamp  duty  has  been  paid.  Morgan  v.  Pike^  14 
C.  B.  473  ;  2  C.  L.  R.  696  ;  23  L.  J.,  C.  P.  64  ;  2 
W.  R.  193. 

Convietion  for  Offenees  againat  Polioe  Begnla- 
tion— Bnilieieiicy  of.]— By  4  &  5  Wm.  4,  c.  85, 
«.  2,  every  person  applying  for  a  licence  to  sell 
beer  or  cider  by  retail,  to  be  drunk  on  the  pre- 
mises, must  annually  deposit  with  the  excise  a 
certificate  of  good  character,  signed  by  six  house- 
holders. By  s.  8,  a  penalty  is  imposed  upon 
summary  conviction  on  any  person  who  shall  in 
such  certificate  certify  any  matter  as  true,  know- 
ing the  same  to  be  fidse.  Other  sections  impose 
a  duty  on  excise  licences  for  selling  beer,  &c., 
and  relate  to  the  revenue  of  the  excise.  By 
11  &  12  Vict.  c.  43,  s.  17,  summary  convictions 
may  be  drawn  upon  a  short  form  given  in  the 
schedule.  But,  by  s.  35,  nothing  in  the  act  shall 
extend  to  any  proceedings  under  or  by  virtue  of 
any  of  the  statutes  renting  to  her  majesty's 
revenue  of  excise.  Upon  a  rule  to  quash  a  con- 
viction, under  4  &  5  Will.  4,  c.  85,  s.  8,  for  an 
offence  against  s.  2,  which  was  drawn  up  in  the 
form  given  in  the  schedule,  as  authorised  by 
11  &  12  Vict.  c.  43,  8.  17 :— Held,  that  the  con- 
viction, which  was  for  an  offence  against  a 
police  regulation,  in  s.  2,  was  sufficient,  althou(?h 
there  were  in  the  statute  other  sections  relating 
to  the  revenue  of  excise.  Reg,  v.  Bahewell,  7 
El.  &,  Bl.  848  ;  26  L.  J.,  M.  C.  150  ;  3  Jur.  (N.8.) 
1003  ;  5  W.  R.  655. 

Diitrest — ^Legality  of.] — One  warrant  of  dis- 
tress for  the  amount  of  several  duties  imposed  by 
different  acts  of  parliament,  each  giving  a  power 
of  distress,  is  legal.  Patchett  v.  Bancroft^  7 
Term  Rep.  367  ;  4  R.  R.  465. 

The  judgment  of  the  commissioners  of  land 
tax  on  appeal  is  conclusive  in  trespass,  brought 
against  the  officer  for  levying  under  a  warrant  of 
diistress.    lb. 

A  collector  of  taxes  cannot,  under  a  warrant  of 
the  commissioners,  break  open  the  outer  door  of 
a  bouse,  for  the  purpose  of  taking  a  distress  for 
land  tax,  under  38  Geo.  3,  c.  5,  s.  17,  without 
the  presence  of  a  constable.  Fou  v.  Racine,  4 
M.  k  W.  419  ;  7  D.  P.  C.  63  ;  1  H.  &  H.  403  ;  8 
Car.  &  P.  699  ;  8  L.  J.,  Ex.  38. 

The  necessity  of  such  presence  is  not  confined 
to  the  breaking  open  of  a  box  or  chest  within  the 
house.    Ih. 

A  vicar,  who  was  also  farmer  of  the  rectorial 


tithes,  was  assessed  to  the  land  tax  in  one  gross 
sum  for  the  rectorial  and  vicarial  tithes  ;  he 
paid  the  assessment  on  the  vicarial  tithes,  but 
refused  to  pay  on  the  rectorial  tithes,  the  land  tax 
on  them  having  been  redeemed ;  the  collector 
therefore  distrained  under  the  general  warrant 
of  distress  given  by  38  Geo.  3,  c.  5,  s.  17.  The 
vicar  did  not  appeal  under  that  statute,  but 
brought  trespass  : — Held,  that  the  action  lay,  and 
that  he  was  not  bound  to  appeal.  Charleton  v. 
Alway,  3  P.  &  D.  618  ;  11  A.  &  E.  993  ;  9  L.  J., 
Q.  B.  237. 

The  distress  being  made  for  an  assessment 
alleged  to  be  due  on  a  past  half-year : — Held, 
that  the  collector  could  not  justify  under  a  dis- 
tress for  the  current  half-year,  no  demand  having 
been  made  for  the  sum  due  for  the  latter  period. 
lb. 

Under  38  Geo.  3,  c.  5,  ss.  2,  12,  land  tax  for 
the  quarter  ending  25th  May  is  due,  and  may  be 
demanded,  and  upon  default  in  payment  dis- 
trained for,  at  any  period  during  that  quarter. 
Under  38  Geo.  3,  c.  5,  ss.  9,  17,  and  43  Geo.  3,  c. 
99,  s.  33,  where  payment  of  land  or  assessed  taxes 
is  demanded  upon  the  premises,  in  the  absence  of 
the  owner,  mere  non-payment,  without  notice  of 
the  demand,  is  not  a  neglect  or  refusal  to  pay,  to 
justify  an  immediate  distress;  a  reasonable 
interval  must  be  allowed  between  the  demand 
and  the  seizure.  Qibhs  v.  Stsad,  2  M.  &  Ry.  457  ; 
8  B.  &  C.  528  ;  6  L.  J.  (O.S.)  K.  B.  378. 

A  rate  of  one-tenth  of  a  penny  in  the  pound  dn 
the  rateable  property  in  a  parish  was  sufficient 
to  raise  the  quota  which  the  parish  was  liable  to 
contribute  to  the  land  tax  ;  but  in  order  to  avoid 
the  difficulty  and  inconvenience  of  collecting 
such  small  sums  as  would  under  that  rate  have 
to  be  collected,  amounting  in  many  cases  to  no 
more  or  even  less  than  a  penny,  the  assessors 
assessed  the  parish  at  the  rate  of  one  penny  in  the 
pound,  thereby  realising  an  amount  which,-  after 
deducting  the  quota  payable  by  the  parish  to 
the  tax,  left  a  large  surplus  ;  but  it  was  the 
intention  of  the  commissioners  that  such  surplus 
should  be  collected  yearly  for  four  years,  ana  be 
applied  at  the  end  of  each  year,  under  24  &  25 
Vict.  c.  91,  so  as  in  four  years'  time  wholly  to 
extinguish  the  land  tax  chargeable  on  the  parish. 
Due  notice  of  a  meeting  of  commissioners  to 
hear  appeals  from  persons  aggrieved  was  given, 
but  no  ratepayer  appealed.  Upon  the  plaintiff 
refusing  to  pay  the  penny  rate  assess^  on  a 
leasehold  house  belonging  to  and  occupied  by 
him,  the  collector,  acting  under  a  warrant  of 
distress  signed  by  the  defendant  and  another 
commissioner,  seized  a  piece  of  furniture  of  the 
plaintiff's  on  the  premises ;  whereupon  the 
plaintiff  brought  an  action  in  the  county  court 
against  the  defendant  for  an  illegal  distress,  in 
which  judgment  was  given,  with  damages,  in 
the  plaintiff's  favour;  and  on  appeal  by  the 
defendant,  it  was  held  that,  the  distress  warrant 
and  proceedings  thereunder  being  perfectly 
regular,  the  case  came  within  and  was  con- 
cluded by  Patchett  v.  Bancroft  (7  Term  Rep.  367 ; 
4  R.  R.  465),  and  that  the  plaintiff  could  not  go 
behind  the  warrant  which  justified  the  persons 
executing  it ;  and  that,  the  quota  being  estab- 
lished, the  rate  assessed,  not  being  appealed 
against,  must  be  consideriad  as  the  rate  payable 
under  the  judgment  of  the  conmiissioners,  and  the 
plaintiff,  if  objecting  to  the  amount,  should 
have  appealed  to  them  under  the  provisions  of 
38  Geo.  3,  c.  5,  by  which  their  aecision  was 
made  final  and  conclusive.    Simphin  v.  i2aiij»- 
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son.  45  L.  T.  221 .    Bat  see  Charleton,  v.  Alvoay^ 
supra. 

A  collector  of  the  house  and  window  tax 
under  43  Geo.  3,  c.  161,  might  distrain,  for  arrears 
of  those  taxes,  the  goods  of  a  third  person  found 
on  the  premises  charged,  though  the  goods  were 
only  borrowed,  and  the  person  in  arrear  had 
other  goods  of  his  own  on  the  premises,  sufficient 
to  satisfy  the  arrears.  Jtuan  y.  Dixon,  1  M.  &  S. 
601. 

Capiat — Before  Information.] — A  defendant 
arrested  by  a  capias  under  3  &  4  Will.  4,  c.  53, 
8.  95,  for  an  ofEence  against  the  Customs  Act,  is 
not  entitled  to  be  discharged  out  of  custody  on 
the  ground  that  no  information  was  filed  before 
issuing  the  capias.  Att.-Gen.  v.  Reilly,  12 
M.  &  W.  217  ;  1  D.  &  L.  399  ;  18  L.  J.,  Ex.  82. 

Appeal — Kotice  of.] — ^An  information  under 
7  &  8  Geo.  4,  c.  53,  contained  four  counts.  The 
justices  convicted  on  the  fourth  and  acquitted  on 
the  others.  The  defendant  gave  notice  of  appeal 
from  the  judgment  to  the  sessions ;  but  the  officer 
on  the  part  of  the  crown  gave  no  notice  of 
appeal  against  the  judgment  of  acquittal  on  the 
first  three  counts  : — Held,  that  the  defendant's 
notice  of  appeal  was  limited  to  the  judgment  of 
the  convicting  justices  on  the  fourth  count ;  and 
that  if,  on  the  hearing,  the  court  of  appeal  was 
of  opinion  that  the  count  was  not  sustained  by 
the  eyidence  adduced,  but  that  the  second  count 
was,  the  judgment  must  be  altogether  for  the 
defendant.  Reg,  v.  GamMl,  16  M.  &  W.  384  ; 
2  New  Sess.  Cas.  687  ;  16  L.  J.,  M.  C.  149. 

Where  an  officer  of  excise,  by  whom  an  infor- 
mation of  penalties  is  exhibited,  is  absent  at  the 
time  of  the  hearing,  and  there  is  an  appeal 
against  the  judgment,  on  the  part  of  the  crown, 
to  the  sessions,  under  7  &  8  Geo.  4,  c.  58,  s.  82, 
the  notices  of  appeal  required  by  s.  83  may,  by 
Tirtue  of  4  &  5  WilL  4,  c.  61,  ss.  22  and  23,  be 
given  and  signed  by  an  officer  of  excise  who  is 
present,  conducting  the  proceedings.  Reg.  v. 
Woodrow,  15  M.  &  W.  404 ;  2  New  Sess.  Cas. 
346  ;  16  L.  J.,  M.  C.  122. 

When  an  adjudication  by  justices  on  an  in- 
formation under  the  Excise  Act  (7  &  8  Geo.  4, 
c  53)  is  appealed  against,  notice  of  appeal  must 
be  served  on  the  justices : — Held,  that  service  in 
court  upon  the  clerk  to  the  justices,  in  their 
presence,  was  good  service.  Reg,  v.  Eaves,  39 
L  J.,  M.  C.  70  ;  L.  R.  5  Ex.  75  ;  21  L.  T.  829. 

Notice  of  hearing  of  the  appeal  is  also  by 
4  Vict.  c.  20,  8.  30,  required  to  be  served  on  the 
respondent  at  his  place  of  abode : — Held,  that 
Bucn  notice  must  be  served  on  the  person  laying 
the  information,  and  that  service  at  the  office  of 
excise  was  insufficient,  although  by  7  &  8  Geo.  4, 
c.  53,  8.  61,  no  information  can  be  exhibited 
under  the  act  except  by  the  order  of  the  com- 
missioners of  excise.    Ih, 

Certiorari.] — It  appeared,  on  affidavit,  that 
the  court  of  appeal,  constituted  by  7  &  8 
Geo.  4,  c.  63,  s.  82,  suspended  its  judgment,  and 
stated  a  speciid  case  for  the  opinion  of  the  court 
of  exchequer,  under  s.  84 : — Held,  that  no  cer- 
tiorari was  requisite  to  enable  that  court  to  give 
its  direction  on  the  special  case.  Reg,  v.  Oam- 
heU,  16  M.  &  W.  354  ;  2  New  Sees.  Cas.  687  ;  16 
L.  J.,  M.  C.  149. 

A  licence  for  the  sale  of  beer,  granted  by  an 
officer  of  excise  without  the  production  of  a 
certificate  from  the  oveiaeeri  required  by  3  &  4 


Vict.  c.  61,  s.  2,  is  not  a  judicial  act  removable 
by  certiorari.  Rpg,  v.  Sal  ford  Overseers^  1* 
Q.  B.  687  ;  21  L.  J.,  M.  C.  223  ;  16  Jur.  907. 

Costs  following  the  Event.] — In  revenue  cases 
costs  follow  the  event,  unless  otherwise  ordered. 
Att.'Qen,  v.  Bhicher  de  Wahlstatt  QCountess^, 
3  H.  &  C.  390. 


Quarter  Seuions — Against  the  Ctowil} 


— An  officer  of  excise  having,  on  behalf  of  the 
queen,  sued  before  two  justices  for  a  i>enalty 
imposed  by  one  of  the  excise  acts,  and  the  infor- 
mation being  dismissed,  appealed  on  behalf  of 
the  queen  to  the"  quarter  sessions,  where  the 
sessions  made  an  order  by  which  his  appeal  was 
dismissed  with  costs.  The  court  quashed  the 
order  of  quarter  sessions,  on  the  ground  that  they 
had  no  jurisdiction  to  award  costs  against  the 
crown  in  such  cases.  The  provisions  of  the  18  & 
19  Vict,  c  90,  88.  1,  2,  do  not  apply  to  such  a 
case.  Reg,  v.  Beadle,  7  £1.  &  Bl.  492  ;  26  I>.  J.^ 
M.  C.  Ill ;  3  Jur.  (N.8.)  863. 


On  AppeaL]— When  the  decision  of  the 

commissioners  of  inland  revenue  is  appealed 
against,  and  the  court  decides  in  favour  of  the 
appellant,  he  is  entitled  to  costs  against  the 
crown.  Micklethwaite,  In  re,  11  Ex.  452  ;  25 
L.  J.,  Ex.  19. 

The  20  &  21  Vict.  c.  43,  which  gives  an  appeal 
against  an  order  of  justices,  binds  the  crown. 
Moore  v.  Smith,  1  El.  &  El.  597  ;  28  L.  J.,  M.  C. 
126  ;  5  Jur.  (N.S.)  892  ;  7  W.  R.  206. 

Charge  of  Several  Penalties — Proof  of 

One.] — Where  one  count  of  an  information 
charges  several  penalties,  the  crown  having 
established  a  right  to  one  penalty  alone,  is 
entitled  to  the  costa  of  proving  that  penalty 
only  where  the  statute  gives  costs  to  the  crown. 
Att,'Qen.  v.  ShUlibeer,  4  Ex.  606  ;  19  L.  J.,  Ex. 
115. 

J.  M. 


REVEBSION    AND    BEVEB' 

SIGNER. 

See  ESTATE— CO  VENANT— FRAUD— LAND- 
LORD  AND  TENANT— MERGER— NUI- 
SANCE—VESTED,  CONTINGENT  AND 
FUTURE    INTERESTS. 


REVIEW. 

Bill  of.] — See  Practice  (Review). 


REVISING   BARRISTER. 

See  ELECTION  LAW. 


REVIVOR. 

See  PRACTICE  (PARTIES). 
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REVOCATION. 

Of  Submiinon  to  Arbitration.]— ^to  Arbitra- 
tion. 

Of  Power  of  Attorney.]— iSs^  Principal  and 
Agext. 

Of  Testamentary  Appointment.] — See  Powers. 

Powers  of  Bevoeation  and  Hew  Appointment.] 
^See  Powers. 

Of  Voluntary  Settlement.] — See  Settlement. 

Of  Will.]— &c  Will. 


BEWABD. 

.S^  ADVERTISEMENT. 


RIOT. 

Wliat  IB.]— iS^ff  Criminal  Law. 
Compensation  for.] — See  Hundbbd. 


BIVEB. 

See  WATER. 


BOAD. 

See  WAY. 


» BOBBERY. 

See  CRIMINAL  LAW. 


ROMAN   CATHOLICS. 

See  RELIGION— CHARITY. 


SAILOB  AND   SEAMAN. 

See  SHIPPING. 


SAINT   LUCIA. 

See  COLONY. 


SALE. 

By  Auction.]  —  See  Auction  and  Auc- 
tioneer. 

Bill  ofl—See  Bills  of  Sale. 

By  the  Court.] — See  Bankruptcy — Execu- 
tor AND  Administrator  —  Mortgage  — 
Vendor  and  Purchaser. 

Of  Commission.]— /Se^  Army  and  Navy. 

Of  Food.]  —  See  Local  Government  — 
Metropolis — Weights  and  Measures. 

Of  Goods.]— iS^if  infra. 

Of  Land.]— iSiftf  Vendor  and  Pubchaseb. 

By  Mortgage.] — See  Mobtgage. 

Of  Offices  and  Pensions  and  Pay.]  —  See 
Public  Opficeb. 

Of  Bottled  Estates.]— iSM  Settled  Land. 

Of  Ships.] — See  Shipping. 

Under  Power.] — See  Powebs. 


SALE   OF  GOODS. 

[By   J.    RITCHIE.] 

A.  The  Contbact. 

1.  Omgtruction, 

a.  Generally,  384. 

h.  Particular  TermSi  384. 

o,  Diyisible  or  Entire,  390. 

d.  Evidence  as  to  Meaning,  392. 

2.  The  Coneideration, 

a.  What  is  Sufficient. — See  Contbaot. 
h.  Price,  396. 

c.  Payment,  398. 

d.  Sale  on  Cre<lit,  400. 

B.  Statute  op  Frauds. 

1.  WTuit  within  the  Statute, 

a.  Subject  Matter,  404. 

b.  Executory  Contracts,  406. 

2.  St(fficiency  of  Xote  or  Memorandum, 

a.  General  Requisites,  407. 
J.  Statement  of  Price,  407. 
0.  Names  of  Buyer  and  Seller,  408. 

d,  SigTiature,  409. 

e.  Subsequent  Ratification,  416. 
/.  Connected  Documents,  417. 

3.  Part  PaymeTit,  423. 

4.  Acceptance  and  Receipt, 

a.  Generally,  424. 

h.  Acts   of   Ownership  by   Purchaser, 

432. 
e.  Part  Delivery. 
i.  What  is,  439. 
ii.  Recovery  of  Price  for,  441. 
d.  Refusal  of  Goods,  442. 

C.  Whbn  Property  Passes. 

1.  Oenerally^  443. 

2.  Appropriation  of  Specific  Chode^  452* 

3.  Delivery  to  Carriers^  459. 

4.  Delivery  on  Board  Ship,  460. 
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5.  Delivery  Orders. 

a.  Nature  of,  465. 

b.  To  Wharfingers,  467. 

6.  J)oeli  WarranU,  469. 

7.  Ascertaining  Quantity  or  Quality^  470. 

D.  Wabbanties  and  Sale  by  Sample. 

1.  Warranties. 

a.  Implied. 

i.  Generally,  474. 
ii.  Fitness  for  Purpose,  478. 
iii.  On  Sale  of  Cargo,  487. 
iv.  Sale  of  Ship,  490. 
V.  Sale  of  Provisions,  492. 
vi.  Sale  of  Patented  Articles,  494. 
vii.  Sale  of  Pictures,  496. 
viii.  Sale  of  Seeds,  497. 
ix.  Sale  of  Other  Articles,  498. 
h.  Express. 

i.  On  Sale  of  Horse,  498. 
ii.  In  Other  Cases,  500. 

c.  Authority  to  Warrant,  502. 

2.  Sale  by  Sample,  505. 

3.  Rejection  and  Breach. 

a.  Duration  of  Warranty,  512. 

b.  What  Amounts  to  Breach,  513. 
0.  Rights  on  Breach,  515. 

d.  Pleadings  in  Action. 

i.  Parties,  520. 
ii.  Claims,  520. 
iii.  Defences,  523. 

e.  Evidence,  523. 
/.  Damages,  525. 

£.  Pebfobmance  of  Contbact. 

1.  Time  of  Delivery,  529. 

2.  Quantity  and  Quality  of  Ooods^  539. 

3.  Other  Points  as  to  Delivery,  550. 

F.  DiSCHABGE  AND  BBEACH  OF  COMTBAOT. 

1,  Impossibility  of  Per/ormanoe,  BBS. 

2.  Insolvency,  555. 

8.  Frattd,  557. 

4.  Refusal  to  Perform,  559. 

5.  Agreement  to  Rescind,  564. 

6.  Breach, 

a.  Action  for. 

i.  Generally,  565. 
ii.  For  Goods  Bargained  and  Sold, 

569. 
iii.  For  Goods  Sold  and  Delivered, 

671. 
iv.  Pleadings  and  Evidenoei  674. 

b.  Measure  of  Damages. 

i.  For  Non-Delivery,  678. 
ii.  For  Non-Acceptance,  686. 
iii.  In  Other  Cases,  590. 

O.  Bights  of  Unpaid  Vendob. 

1.  Iden,  692. 

2.  Stoppage  in  Transitu. 

a.  Nature  of  Right,  598. 

b.  Who  Entitled  to  Stop,  600. 

0,  Effect   of    Part    Payment    or    Ac- 
ceptances, 603. 

d.  Notice  or  Claim  to  Stop,  604. 

e.  Determination  of  Transitus. 

i.  Generally,  606. 
ii.  Delivery  to  Carrier,  610. 
iii.  Delivery  to  Wharfingers,  616. 
iv.  Delivery  to  Purchaser's  Packer, 

619. 
V.  Part  Delivery,  619. 


vi.  Effect  of  Delivery  Orders,  620. 
vii.  Taking  Possession  as  Owner,  622. 
/.  Rights  of  Third  Parties,  625. 

A.  THE    CONTRACT. 

1.  Constbuction. 

a.  Generally. 

For  Court  or  Jury.] — The  construction  of  tlie 
contract,  unless  there  is  something  peculiar  to 
the  words,  by  reason  of  the  custom  of  the  trade  to 
which  the  contract  relates,  is  for  the  court. 
Btnves  v.  Shand,  46  L.  J.,  Q.  B.  561  :  2  App.  Cos. 
455  ;  36  L.  T.  857  ;  25  W.  R.  730— H.  L.  (E.) 

In  modem  times  the  judge  leaves  the  con- 
struction to  be  put  u{X)n  mercantile  instruments 
to  the  consideration  of  the  jury,  semble. 
Fruhling  v.  Schroedtr,  4  L.  J.,  C.  P.  169. 

Ai  to  Meaning  Acquired  by  Mercantile  TTsag-e.  ]] 
— If  a  mercantile  document  is  insensible  when 
read  according  to  the  ordinary  sense  of  the  words 
used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  not  acquired  a  definite 
meaning  by  mercantile  usage.  Ashworth  v. 
Bedford,  43  L.  J.,  C.  P.  57  ;  L.  R.  9  C.  P.  20. 

A  plaintiff  sold  to  the  defendants  goods  ;  the 
invoice  was  dated  the  1st  of  May,  and  at  the 
foot  of  it  were  written  the  words  : "  Terms — N"et 
cash,  to  be  paid  within  six  to  eight  week)  from 
date  hereof."  The  goods  not  having  been  paid 
for,  the  plaintiff  issued  a  writ  to  recover  the 
price  on  the  Idth  of  June,  scarcely  seven  weeks 
from  the  1st  of  May.  At  the  trial  the  judge  left 
to  the  jury  the  question  whether  the  credit  had 
expired  on  the  18th  of  June  according  to  mer- 
cantile usage;  the  jury  having  found  that  the 
action  was  not  brought  too  soon : — Held,  that 
the  direction  to  the  jury  was  proper,  and  that 
the  plaintiff  was  entitled  to  the  verdict.    lb. 

The  bought  and  sold  notes  for  the  purchase  of 
palm  oil  differed  in  these  respects  :  the  former 
was  for  "  100  tons  of  oil  at  3U.  \0s.  per  ton,  to 
be  taken  from  the  quay  at  landing  weights,  with 
customary  allowances,  to  be  delivered  from  the 

*  Speedy '  or  *  Charlotte,*  expected  to  arrive 
about  November  or  December  next ;  and  should 
the  said  vessels  be  lost,  this  contract  to  be  void." 
The  latter  omitted  the  mention  of  the  weights 
and    allowances,  and  was    *'  ex  *■  Speedy  *  and 

*  Charlotte '  to  arrive."  Evidence  of  mercantile 
usage  was  received  to  construe  the  notes,  and 
according  to  that  evidence  there  was  no  material 
variance  : — Held,  that  the  evidence  was  properly 
received,  and  the  contract  was  valid.  Bold  v. 
Rayner,  1  M.  &  W.  343  ;  1  T.  &  G.  820  ;  5  L.  J., 
Ex.  172. 

See  further,  Evidence  (Parol  Evidence 
TO  Explain  Documents). 

b.  Particular  Terma. 

Words  of  Estimate  and  Expectation — *<  About 
160  Tons.''] — The  plaintiffs  having  been  informed 
by  S.,  a  commission  agent,  that  the  defendants 
had  a  quantity  of  old  iron  in  their  yard  for  sale, 
"about  150  tons,"  wrote  to  the  defendants,  "  We 
are  buyers  of  g^ood  wrought  scrap  iron  free  of 
light  and  burnt  iron,  for  our  American  house, 
and  understand  from  8.  that  you  have  for  sale 
about  150  tons.  We  can  offer  you  80*.  per  ton." 
There  were  three  intermediate  letters  relating  to 
the  place  of  delivery  and  expense  of  carting, 
and  then  the  defendants  wrote,  *'  We  accept  your 
offers  for  old  iron,  viz.,  80«.  per  ton ;  we  deliver- 
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mg  alongside  yeasel  in  one  of  the  London  docks. 
Please  let  us  know  when  yoii  can  send  a  man 
licre  to  see  it  weighed,  and  also  inform  us  where 
to  send  it."  Before  S.  saw  the  plaintifEs  he  had 
seen  in  the  yard  of  the  defendants,  who  were 
})uildera,  a  heap  of  iron,  and  said,  "  You  seem  to 
iiave  about  150  tons  there."  The  reply  was, "  Yes, 
or  more."  The  defendants  only  delivered  44 
4ons,  that  being  the  quantity  of  the  heap  in  the 
jard.  The  plaintifEs  recovered  oOZ.  damages  in  an 
action  for  short  delivery  : — Held,  that  the  words 
''^  about  150  tons  "  were  merely  words  of  estimate 
And  expectation,  and  there  was  no  warranty  as 
to  quantity,  and,  therefore,  the  defendants  were 
not  bound  to  deliver  150  tons  ;  that  the  subject* 
matter  oC  the  contract  was  not  150  tons  of  iron, 
t>ut  the  iron  which  S.  had  seen  in  the  defen- 
<iants*  yard.    McLay  v.  Perry,  44  L.  T.  152. 


"  Say."] — An  agreement  was  made,  by 


'Which  the  plaintifE  agreed  to  buy,  and  the  de 
f  emlant  to  sell,  all  the  naphtha  he  might  make 
•during  two  years,  say  from  1,000  to  l,2uO  gallons 
per  month.  A  declaration  on  this  agreement 
contained  no  averment  of  any  construction  given 
by  mercantile  usage  to  the  word  "  say  "  : — Held, 
that  it  was  no  breiich  not  to  have  made  any 
naphtha,  there  being  no  allegation  that  the 
neglect  or  refusal  to  do  so  was  in  fraud  of  the 
agreement.  Gioilllm  v.  Daniel,  2  C,  M.  &  K. 
€1  ;  1  Gale,  143  ;  5  Tyr.  644  ;  4  L.  J.,  Ex.  174. 

An  agreement,  dated  the  12th  December,  be- 
tween the  plaintiff « and  the  defendant,  who 
<sirried  on  the  business  of  a  puller  of  wool, 
stipulated  that  the  defendant  should  sell  to  the 
plaintiff  what  he  might  pull  up  to  the  6th 
January,  '*  say  not  less  than  100  sacks  of  wool "  : 
— Held,  that  in  the  absence  of  an  averment  that 
the  word  "  say  "  had  any  particular  meaning, 
the  agreement  imported  that  the  defendant 
should  pull  and  supply  to  the  plaintiff  100  sacks, 
as  a  minimum,  during  the  specified  period,  and 
that  the  plaintiff  should  take  any  further  quan- 
tity which  should  be  pulled  by  the  defendant 
during  the  period.  Leemlng  v.  Stuiith,  16  Q.  B. 
275  ;  20  L.  J.,  Q.  B.  164  ;  15  Jur.  988. 

M.,  on  behalf  of  the  firm  of  M.  &  Co.,  mer- 
•chants  in  Quebec,  of  which  he  was  a  member, 
entered  into  the  following  contract  with  R.  M. : 
*'  K.  M.  sells  and  Messrs.  M.  &  Co.  buy,  all  of  the 
«pars  manufactured  by  R.  M.,  say  about  600 
red  pine  spars,  averaging  by  cutter's  measure- 
ment in  Quebec  16  inches,  at  the  sum  of,  ^., 
delivered  free  of  charge  in  Quebec.    The  above 
spars  will  be  out  of  the  lot  manufactured  by  B., 
the  lengths  of  which,  according  to  his  specifica- 
tion, I  am  satisfied  with."    The  lot  manufactured 
by  B.  was  found  to  consist  of  603  spars,  of  which 
496  averaged  16  inches : — Held,  that  M.  &  Co, 
were  bound  to  accept  the  496  spars  at  the  rate 
agreed  on,  the  words  "say  about  600  red  pine 
spars,"  being  words  of  estimate  only  and  not 
•amounting  to  a  warranty.    M^Connel  v.  Murphy, 
L.  R.  5  P.  C.  203  ;  28  L.  T.  713  ;  21  W.  R.  609. 

A  chartcrparty  provided  that  the  ship  should 
proceed  to  the  port  of  lading,  and  there  load 
a  full  and  complete  cargo  of  iron  ore,  ''say 
about  1,100  tons."  The  charterer  provided  a 
-cargo  of  1,080  tons,  the  actual  capacity  of  the 
«hip  being  1,210  tons: — Held,  that  the  words 
"  say  about  1,100  tons "  were  not  words  of 
expectation  but  words  of  contract,  and  that  the 
charterer's  undertaking  was  not  to  load  the  ship 
Qp  to  her  actual  capacity ;  but  that  three  per 
cent  was  a  fair  amount  of  excess  over  1,100  tons 
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to  allow  in  estimating  what  was  a  fuU  and 
complete  cargo  of  about  1,100  tons,  and  conse- 
quently that  the  cargo  actually  provided  fell 
short  of  the  charterer's  obligation  by  53  tons. 
MitrrU  V.  LecUon,  46  L.  J.,  C.  P.  409  ;  1  C.  P.  D. 
165  ;  34  L.  T.  576  ;  24  W.  R.  617. 

Cargo.] — The  plaintiff  sold  to  the  defendant 
"  a  cargo  of  from  2,500  to  3,000  barrels  (seller's 
option)  American  petroleum."  The  plaintiff 
chartered  a  vessel,  on  which  were  placed  3,000 
barrels  of  petroleum,  and  a  bill  of  lading  was 
signed  making  them  deliverable  to  the  plaintiff  ; 
but  as  this  quantity  did  not  constitute  a  full 
cargo,  300  additional  barrels  were  placed  on 
board,  which  were  marked  with  a  different  mark, 
and  for  which  a  separate  bill  of  lading  was 
signed.  The  plaintiff  gave  notice  to  the  defen- 
dant of  the  shipment  of  the  3,000  barrels,  and  as 
ready  to  order  the  vessel  from  its  port  of  call  to 
any  port  of  delivery  within  the  contract,  and 
there  to  deliver  to  the  defendant  the  3,000  barrels, 
and  to  take  the  300  himself,  or  to  deliver  to  the 
defendant  at  any  such  port  2,750  barrels  as  the 
mean  between  2,500  and  3,000,  but  the  defendant 
refused  to  accept  either  the  3,000  barrels  or  any 
other  quantity.  The  plaintiff  having  brought  an 
action  for  non-acceptance  : — Held,  that,  on  the 
true  construction  of  the  contract,  "  cargo  "  meant 
the  entire  load  of  the  vessel  which  carried  it ; 
that  the  defendant  was  therefore  not  bound  to 
accept  part  of  a  cargo,  and  that  the  action  was 
not  maintainable.  Bnrrowman  v.  Drayton,  46 
L.  J.,  Ex.  278  ;  2  Ex.  D.  15  ;  35  L.  T.  727  ;  24 
W.  R.  194— C.  A. 

**Ai  loon  ai  Poisible.'*] — The  plaintiff  con- 
tracted to  furnish  iron  hoops  to  the  defendant, 
"  as  soon  as  possible  "  : — Held,  that  "  as  soon  as 
possible  "  meant  "  as  soon  as  the  plaintiff  pos- 
sibly could,"  and  that  his  contract  was  so  far 
performed  if  he  furnished  the  hoops  without 
unreasonable  delay,  regard  being  had  to  his 
ability  to  make  them,  and  the  orders  he  had 
already  in  hand.  Attwood  v.  Em4>ry,  1  C.  B. 
(N.S.)  110  ;  26  L.  J.,  C.  P.  73  ;  5  W.  R.  19. 

«  Market  Value."]— The  plaintiff  agreed  with 
the  defendant  to  make  for  him  a  covering  for  a 
tent  of  very  large  dimensions,  the  canvas  used 
to  be  equal  to  pattern,  and  of  the  market  value 
of  11^.  per  yard,  and  the  making  to  be  charged 
at  bd.  per  yard  ;  and  it  was  agi*eed  that,  if  the 
market  value  of  the  canvas  should  be  less  than 
11^.  per  yard,  the  amount  (the  difference) 
should  be  deducted : — Held,  that  *^  market 
value"  meant  the  price  in  the  market  to  an 
ordinary  consumer,  irrespectively  of  the  par- 
ticular contitust.  Orchard  y.  Simpson,  2  C.  B. 
(N.8.)  299. 

Diflcount  leii  Duty.] — Where  goods  were  sold 
under  a  written  contract  at  so  much  per  load, 
"  to  be  taken  by  the  dock  account  and  paid  for 
in  cash,  allowing  2^  per  cent,  discount  within 
fourteen  days  from  the  date ;  the  goods  to  be 
taken  on  board  and  the  duty  deducted "  ;  and 
the  duty  was  payable  by  the  buyer  : — Held,  that 
the  discount  was  to  be  calculated  on  the  sum  to 
be  received  by  the  seller  only,  exclusive  of  the 
duty.    Sviith  v.  Blandy,  R.  &  M.  260. 

<«Oood"  or  "Fine"  Barley.]— The  defendants 
wrote  to  the  plaintiffs,  offering  them  a  certain 
quantity  of  **  good  **  barley,  upon  certain  terms  ; 
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to  which  the  plaintiffs  answered,  after  quoting 
the  defendant's  letter,  as  follows: — "Of  which 
offer  we  accept,  expecting  you  will  pive  us  fine 
barley  and  full  weight."  The  defendants  in 
reply  stated  that  their  letter  contained  no  such 
expression  as  fine  barley,  and  declinetl  to  ship 
the  same.  Evidence  was  given  at  the  trial,  that 
the  terms  "  gocxl "  and  "  fine  "  were  terms  well 
known  in  the  trade ;  and  the  jury  found  that 
there  was  a  distinction  in  the  tmde  between 
"  good  "  and  "  fine  "  barley  : — Held,  that  although 
it  was  a  question  for  the  jury  what  was  the 
meaning  of  those  terms  in  a  mercantile  sense, 
yet  that  they  having  found  what  that  meaning 
was,  it  was  for  the  court  to  determine  the  mean- 
ing of  the  contract  ;  and  the  court  held,  that 
there  was  not  a  sufficient  acceptance.  Hutchin- 
son V.  Botcher,  6  M.  &  W.  535 ;  9  L.  J.,  Ex.  24. 

"Seed  Barley."]— The  plaintiff  having  heard 
that  the  defendant  had  some  barley  to  sell 
went  to  his  counting-house,  when  his  agent 
produced  a  sample  which  he  said  was  '•  seed 
barley,"  offered  to  the  defendant  at  39j».,  and 
said  that  if  the  plaintiff  would  take  it  at  40«.  he 
might  have  it ;  the  plaintiff  approved  of  it  and 
agreed  to  buy  it.  The  plaintiff  afterwards  sold 
it  under  a  warranty  in  writing  as  "  Chevalier 
seed  barley.'*  It  turned  out  that  it  was  "  barley 
bigg,"  a  species  of  barley  unfit  for  malting  pur- 
poses ;  and  the  j)erson  to  whom  the  plaintiff  had 
sold  it  recovered  damages  against  him  for  the 
breach  of  warranty  : — Held,  that  the  contract 
was  satisfied  by  the  delivery  of  barley  fit  for 
sowing  ;  and  that  if  the  term  '*  seed  barley " 
meant  barley  fit  for  malting  purposes,  that 
ought  to  be  shown  by  clear  and  irresistible 
evidence.  Carter  v.  Crick,  4  H.  &  N.  412  ;  28 
L.  J.,  Ex.  238  ;  7  W.  R.  507. 

On  Arrlyal.] — A.,  by  a  bought  and  sold  note, 
agreed  to  sell  to  B.  '*loO  tons  of  nitrate  of  soda, 
at  18*.  per  cwt.,  to  arrive  ex  Daniel  Grant,  to  be 
taken  from  the  quay  at  landing  weights,"  &c. ; 
and  below  the  signature  of  the  brokers  thei-e 
was  the  following  memorandum  :  "  Should  the 
vessel  be  lost,  this  contract  to  be  void  "  : — Held, 
that  the  contract  did  not  amount  to  a  warranty, 
on  the  part  of  the  seller,  that  the  nitrate  of  soda 
should  arrive,  if  the  vessel  arrived,  but  to  a  con- 
tract for  the  sale  of  goods  at  a  future  period, 
subject  to  the  double  condition  of  the  arrival  of 
the  vessel  with  the  specified  cargo  on  board. 
Johnjcon  v.  Macdtmald,  9  M.  &  W.  600  ;  12  L.  J., 
Ex.  99  ;  6  Jur.  264. 

There  is  no  difference,  in  such  cases,  between 
the  legal  effect  of  the  words  "  on  the  arrival " 
and  "  to  arrive."    Ih. 

A  contract  in  London  for  the  sale  of  tallow 
then  at  sea,  in  which  it  was  agreed  that  if  it  did 
not  arrive  at  a  certain  time,  the  bargain  was  to 
be  void,  means  arrival  in  London  and  not  else- 
where. Idle  V.  Thornton,  3  Camp.  274 ;  13 
R.  R.  799. 

If  there  is  a  contract  for  the  sale  of  goods  by 
a  particular  ship  on  arrival,  this  means  on  the 
arrival  of  the  g<xxis  which  the  ship  is  expected 
to  bring,  and  if  the  ship  arrives  empty,  without 
any  default  on  the  part  of  the  vendor,  he  is  not 
liable  to  the  purchaser  for  the  non -delivery  of 
thegootls.  Boyd  v.  Siffki/n,  2  Camp.  326  ;  11 
R.  R.  721.- 

Katore  of  Condition.! — ^Where  there  is 

an  agreement  to  deliver  goods  on  a  condition 


which,  without  any  default  on  the  part  of  the- 
vendor,  never  happens,  he  will  not  be  liable  for 
a  non-delivery ;  but  where  the  agreement  is- 
absolute,  or  conditional  on  an  event  whicb 
happens,  the  vendor  will  be  liable  for  a  breacli^ 
though  without  default  on  his  part ;  for  it  is  his 
own  heedlessness  if  he  runs  the  risk  of  under- 
taking to  perform  an  imjKWsibility,  when  he- 
might  have  provided  against  it  by  his  coDtract. 
Hale  V.  Rawson,  4  C.  B.  (N.8.)  85;  27  L.  J^ 
C.  P.  189  :  4  Jur.  (n.p.)  363  ;  6  W.  R.  339. 

Contract  for  the  sale  of  fifty  cases  of  East  In<Iis. 
taUow,  at  the  price  of  48*.  6<f .  per  cwt.,  to  be  paid 
fourteen  days  after  finishing  the  landing  there- 
of, '*to  be  delivered  by  the  seller  to  the  pur- 
chaser on  safe  arrival  of  *The  Countess  of 
Elgin,'"  at  the  time  of  the  contract  on  hen 
()assage  from  Calcutta  to  London,  the  qnalitj' 
to  be  equal  to  sample  : — Held,  that  no  property 
in  the  tallow  passed  to  the  purchaser  by  the 
sale.    Ih. 

Held,  also,  that  the  contract  was  an  absolute 
contract  to  sell  and  deliver  the  tallow,  provided 
the  vessel  arrived,  and  was  not  subject  to  the 
condition  of  the  tallow  arriving  in  the  vessek 
Ih. 

In  a  contract  to  sell  500  bales  of  cotton,  to 
arrive  in  Liverpool,  per  ship  or  ships,  from 
Calcutta,  there  was  the  following  stipulation  : 
"  The  cotton  to  be  taken  from  the  quay*' : — 
Held,  that  this  stipulation  was  an  independent 
stipulation  for  the  seller's  benefit,  and  not  a 
condition  precedent  which  the  purchaser  had 
a  right  to  insist  on  being  performed.  Xeill  v, 
Whitworth,  1  H.  &  R.  882  ;  35  L.tT.,  C.  P.  304  ; 
L.  R.  1  C.  P.  684  ;  12  Jur.  (N.S.)  761 ;  14  L.  T. 
670  ;  14  W.  R.  844— Ex.  Ch. 

In  an  action  by  a  vendee,  for  non-delivery  of 
goods  : — Held,  that  in  an  agreement  "  for  the 
(ielivery  of  goods  on  arrival,  to  be  delivered  with 
all  convenient  speed,  but  not  to  exceed  a  given 
day,"  the  arrival  in  time  for  delivery  on  that 
day  is  a  condition  precedent ;  and  if  they  do 
not  so  arrive  (without  default  of  the  vendor) 
the  agreement  is  null.  Alewyn  v.  Pryor^  R.  & 
M.  406  ;  27  R.  R.  763. 

For  Delivery.]— Where  a  quantity  of  barley- 
was  sold  upon  a  contract  to  **  deliver  alongside  a 
sloop  or  warehouse  at  G.  or  K.,  at  the  buyer's 
option,  in  all  April,  or  sooner,"  and  the  barley 
was  brought  into  dock  at  G.  on  the  29th  of 
April : — Held,  that  the  contract  was  broken,  in- 
asmuch as  it  would  have  taken  four  days  to 
unload  the  vessel  and  deliver  the  cargo  into  the 
buyer's  possession.  Cox  v.  Todd,  7  D.  &  R.  131  ; 
4  L.  J.  (0.8.)  K.  B.  34. 

Action  on  a  contract  for  the  sale  of  50  tons  of 
bicarbonate  of  soda  at  "  IH.  per  ton,  in  1  cwt. 
kegs  ;  or,  if  taken  in  10  cwt.  casks,  the  price  to 
be  10*.  less  per  ton,  free  on  board,  to  be  delivered 
in  equal  monthly  quantities  during  April,  May, 
and  June,  1865."  Averment,  that  the  defendant 
duly  delivered  diverB  portions  of  the  goods  ac- 
cording to  the  agreement,  and  that  the  plaintiff 
was  not  required  by  the  defendant  to  accept  the 
delivery  of  the  residue.  Breach,  non-delivery  of 
the  residue.  Plea,  that  the  defendant  was  ready 
and  willing  to  deliver  the  residue  according  to 
the  agreement,  whereof  the  plaintiff  had  notice, 
and  that  the  plaintiff  was  not  ready  and  willing 
to  accept,  and  would  not  accept,  and  did  not 
require,  the  delivery  of  the  same : — Held,  that 
before  the  defendant  was  bound  to  deliver  the 
goods,  the  plaintiff  was  bound  to  name  the  ship 
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or  the  place  where  he  desired  the  goods  to  be 
delivered^  and  that  a  tender  of  the  goods  by  the 
defendant  was  not  a  oondition  prec^ent  to  their 
deLiverjr,  or  to  the  ship  or  place  being  named  by 
the  plaintiff.  Sutherland  v.  Allhtutn^  14  L.  T. 
666. 

lee  to  be  taken  *^fcom  the  Deok."] — ^A  cargo 
of  ioe  was  consigned  to  the  plaintiff ,  and  before 
the  ship  came  into  harbour  the  defendants  pur- 
chased the  cargo,  with  a  condition  that  the  ice 
was  to  be  taken  from  the  ship's  deck  by  them  : — 
Held,  that  the  contract  "  from  the  deck  "  meant 
that  the  vendor  should  pay  all  that  was  neces- 
sary in  order  to  enable  the  purchaser  to  remove 
the  cargo  from  the  deck,  and  that  harbour  dues 
charged  to  be  paid  before  goods  could  be  re- 
mov^  were  payable  by  the  vendor.  Playfard 
V.  Mercery  22  L.  T.  41. 

PnrehMer  *<  to  take  upon  himself  all  Siski  and 

Bangen  of  8ea."j — By  an  agreement  in  which 
0.  was  described  as  vendor,  and  P.  as  purchaser, 
C.  agreed  to  ship  a  cargo  of  ice,  and  on  being 
shipped,  to  forward  to  F.  bills  of  lading,  on  re- 
ceipt of  which  he  was  to  '^  take  upon  himself  all 
risks  and  dangers  of  the  sea,"  &c.,  heagrecins^ 
also  to  buy  and  receive  the  ice  on  its  arrival, 
taking  the  ice  from  alongside  the  ship,  and  pay- 
ing for  it  in  cash  on  delivery  at  the  rate  of  '10s, 
per  ton,  weighed  on  board  during  delivery  : — 
Held,  that  the  efEect  of  the  clause  as  to  risks  and 
clangers  of  the  sea  was  not  merely  to  save  C. 
from  liability  for  non-delivery,  but  to  bind  P.  to 
insure  the  cargo  on  receiving  the  bill  of  lading  ; 
and  that  the  ship  and  cargo  having  been  lost  on 
the  voyage  through  perils  of  the  sea,  P.  was 
liable  to  pay  C.  the  price  or  the  value  of  the 
cargo.  Ckutle  v.  Playford^  41  L.  J.,  Ex.  44  ; 
li.  R.  7  Ex.  98 ;  26  L.  T.  315  ;  20  W.  R.  440— 
£x.Ch. 

7or  Shipment.] — A  contract  for  the  sale  of 
flax  exported  from  Petersburg,  contained  a 
stipulation  "  that  the  flax  should  be  dispatched 
from  Petersburg,  not  later  than  31  st  of  July, 
0.  S.,  either  for  Hull  or  London  "  : — Held,  to  be 
enough  that  before  the  day  specified  the  flax  had 
been  sent  down  from  Petersburg  in  lighters, 
and  put  on  board  the  ship  at  Cronstadt,  although 
she  was  not  despatched  on  her  homeward  voyage 
till  after  the  day.  Busk  v.  Spencfj  4  Camp. 
829. 

A  stipulation  in  such  a  contract,  that  '*  as  soon 
as  the  seller  knows  the  name  of  the  vessel  in 
which  the  flax  will  be  shipped,  he  is  to  mention 
it  to  the  buyer,*'  forms  a  condition  precedent 
lb,  8.  P.,  Graves  v.  Ltyg,  9  Ex.  709  ;  2  C,  L.  R. 
1266;  23  L.  J.,  Ex.  228. 

Bill  of  Ladixig^DellTery  of,  to  Pnrohaser.  ] — 

A.,  by  letter,  requested  B.  to  purchase  for  him 
150  bales  of  cotton.  The  letter  contained  the 
following  terms  :  '*  Upon  executing  the  above, 
and  forwarding  a  bill  of  lading,  1  will  accept  your 
draft  at  sixty  days'  sight  after  the  receipt  of  the 
bill  of  lading  "  :— Held,  that  B.  was  bound  to 
deliver  the  bill  of  lading  as  soon  after  its  arrival 
as  he  conveniently  coiHd,  without  reference  to 
the  arrival  or  unloading  of  the  cargo.  Barber 
V.  Taylor,  5  M.  &  W.  527 ;  9  L.  J.,  Ex.  21. 

Time  of  Shipment] — ^A.  contracted  to  sell 

to  B.  a  specific  cargo  of  wheat,  described  in  the 
bought  and  sold  note  as  **  shipped  per  *■  Diletta 


Mimbella,*  as  per  bill  of  lading,  dated  September 
or  October,"  and  which  was  all  on  board  at  the 
date  of  the  contract : — Held,  that  this  did  not 
necessarily  entitle  the  buyer  to  rescind  the  con- 
tract, on  its  turning  out  that  all  the  wheat  was 
not  shipped  before  the  bill  of  lading  was  given. 
Oattorno  v.  Adams,  12  C.  B.  (N.s.)  560. 

Ai  to  Allowanoes.] — In  a  contract  for  the 
sale  of  ten  bales  of  cotton  at  so  much  a  pound, 
the  following  stipulation  was  contained  :  — 
"  Claims  for  damaged  cotton  allowed  at  the 
value  of  the  sound  cotton  at  the  time  of  return, 
if  claim  and  return  made  within  ten  days  and 
three  months."  Of  two  out  of  the  bales  delivered 
respectively,  two -thirds  were  sound  and  one- 
third  was  damaged  : — Held,  that  the  purchaser 
was  not  entitled  to  return  and  to  be  allowed  for 
the  whole  bales,  bat  only  the  one-third  that  waa 
damaged.    MelUrr  v.  Street,  15  L.  T.  223. 

Bought  and  Sold  Kotei  — «*Pat  oif.'']  —  A 
broker,  employed  by  the  plaintiffs  to  sell  200- 
casks  of  tallow,  sold  fifty  to  the  defendant  and 
the  remainder  to  two  other  parties,  to  be  delivered 
some  months  subsequently  to  the  sale.  In  the 
bought  note  he  described  the  transaction  as  a 
purchase  of  fifty  casks  for  his  principals,  i.e.  the 
buyers  ;  nnd  in  the  sold  note,  as  a  sale  of  200 
casks  sold  to  his  principals.  In  his  book  he 
stated  the  defendant  as  the  purchaser  of  fifty 
casks,  and  the  two  other  parties  as  purchasers  of 
the  remainder.  There  was  no  disclosure  of  the 
principals  on  either  side.  About  the  time  ap- 
pointed for  the  delivery,  the  broker  urged  the 
defendant  to  buy  100  other  casks  of  a  third 
person,  and  on  the  latter  objecting  to  do  so,  on 
the  ground  that  the  fifty  casks  already  contracted 
for  by  him  would  soon  be  delivered,  offered  to 
"put  off"  those  casks.  The  fifty  casks  were 
never  actually  delivered  to  the  defendant.  It 
was  objected,  that  the  plaintiffs  ought  to  be 
nonsuited  on  two  grounds :  first,  that  inasmuch 
as  there  was  a  variance  between  the  bought  and 
sold  notes,  the  broker's  book  not  being  evidence 
of  the  contract,  there  was  no  valid  contract ; 
and,  secondly,  that  there  was  nothing  to  show 
any  delivery  of  the  fifty  casks  to  the  defendant. 
The  judge  being  of  that  opinion,  nonsuited  the- 
plaintiffs: — Held,  that  the  nonsuit  was  wrong 
on  the  second  ground,  it  being  a  question  for 
the  jury  whether  the  words  "put  off"  meant 
a  sale  of  the  goods  to  a  third  person  by  the 
broker  on  account  of  the  defendant,  or  a  post- 
ponement of  the  delivery  with  or  without  the 
consent  of  the  plaintiffs.  ThorTiton  v.  CharleSy 
9  M.  &  W.  802  ;  11  L.  J.,  Ex.  302, 

o.  Divisible  or  Entire. 

Sale  of  Certain  Quantity.]  —  The  plaintiffs 
contracted  to  sell  to  the  defendants  twenty-five 

tons  (more  or  less)  Penang  pepper,  October  ^* 

November  shipment,  name  of  vessel  or  vessels, 
marks  and  particulars  to  be  declared  within  sixty 
days  from  date  of  bill  of  lading.  Within  the 
stipulated  time  the  plaintiffs  declared  twenty- 
five  tons  by  a  vessel  called  the  B.,  only  twenty 
tons  of  which  complied  with  the  terms  of  the 
contract  as  to  shipment,  and  made  no  farther 
declaration.  The  defendants  declined  to  accept 
any  portion  of  the  pepper : — Held  (by  Cotton 
and  Thesiger,  L.JJ.,  Brett  L.J.,  dissenting),  that 
the  contract  was  entire,  and  that  the  defendants 
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were  not  bound  to  accept  the  twenty  tons,  bat 
were  entitled  to  insist  npon  the  delivery  of 
twenty -five  tons  according  to  the  contract. 
Revter  y.  Sala,  48  L.  J.,  C.  P.  492  ;  4  C.  P.  D. 
289  ;  40  L.  T.  476  ;  27  W.  R.  631—0.  A. 

Defendant  promised,  in  consideration  of  the 
plaintifE  sappl3ing  A.  with  goods  to  the  Amount 
of  85/..  to  pay  to  plaintiff  that  amount  in  monthly 
instalments  of  25«. ;  in  case  of  default  in  pay- 
ment of  any  one  instalment,  the  whole  balance 
of  85Z.  to  become  due : — Held,  that  the  con- 
sideration was  indivisible,  and  that  the  plaintiff, 
having  supplied  goods  to  the  amount  of  29Z.  4s. 
only,  was  not  entitled  to  recover  anything. 
Johnton  v.  Qandy^  4  W.  R.  22. 

Order  of  Bereral  Artiolei.]  —  If  a  person 
orders  several  articles  from  a  tradesman  at  the 
same  time,  though  at  distinct  prices,  he  may 
consider  the  whole  as  forming  one  order.  Baldey 
V.  ParkffT,  8  D.  &  R.  220  ;  2  B.  &  0.  87  ;  1  L.  J. 
(0.a)  K.  B.  229  ;  26  R.  R.  260. 

And  he  will  not  be  obliged  to  accept  or  pay 
for  any  particular  article,  unless  all  the  rest  are 
fumishea  according  to  the  terms  agreed  on  ;  but 
if  he  accepts  of  any  one  article,  he  is  precluded 
from  saying  that  the  order  was  entire,  and  he 
will  be  obliged  to  accept  and  pay  for  so  many 
as  are  individually  furnished  according  to  con- 
tract. Chaffijfiitn  V.  Shorty  I  Camp.  63 ;  10  R.  R. 
631. 

Sale  by  Auotlon  of  Seyeral  Lots.] — Where 
different  lots  are  sold  at  an  auction  for  different 
sums,  the  contracts  are  separate  both  in  law  and 
fact ;  and  in  an  action  for  refusing  to  adhere  to 
the  conditions  of  sale,  the  plaintiff  cannot  con- 
solidate the  two  contracts.  James  v.  Shore^  1 
Stark.  426  ;  18  R.  R.  798. 

Goods  Belonging  to  Diiferent  Owners.]  — 
Where  a  horse-dealer,  employed  to  sell  the  horses 
of  different  persons,  sold  two  horses  belonging  to 
several  owners  at  an  entire  price,  and  warranted 
both  sound  : — Held,  that,  as  respected  the  war- 
ranty, the  contract  was  several.  Symonds  v.  Carr^ 
1  Camp.  301. 

At  Different  Places. ]— A.  and  B.  went  (in 
one  day)  to  several  pLices  distant  a  few  miles 
from  each  other,  where  they  agreed  for  the 
purchase  and  sale  of  different  lots  of  timber,  and 
at  the  last  place  a  memorandum  of  the  whole 
transaction  was  made  and  signed  by  A.  Part  of 
the  timber  was  accepted  by  B.,  but  he  refused 
to  take  the  rest : — Held,  that  the  whole  formed 
one  joint  contract.  Bigg  v.  WkUking^  14  C.  B. 
196;  2C.  L.  R.  617. 

Plans  of  Goods  to  be  Deliyered.] — The  defen- 
dant agreed  with  the  plaintiff  to  supply  him 
with  150  tons'  weight  of  cast-iron  girders  of 
various  sizes,  to  be  shown  in  drawings  to  be  pro- 
vided by  the  plaintiff's  architect,  at  so  much  per 
ton  ;  drawings  for  a  few  tons'  weight  only  were 
sont  within  a  reasonable  time  from  the  making 
of  the  agreement : — Held,  that  the  contract  was 
not  divisible,  and  that  as  drawings  for  the  whole 
of  the  girders  had  not  been  sent  within  a  reason- 
able time,  the  plaintiff  could  not  recover  for  non- 
delivery of  those  for  which  drawings  had  been 
sent  within  a  reasonable  time.  Kingdom  v.  Cor^ 
5  C.  B.  522  ;   17  L.  J.,  C.  P.  156  ;   12  Jur.  336. 

See  also  post,  cols.  441,  442,  and  cases^  sub. 
Contract,  ante,  vol.  iv.  col.  253. 


d.  Evidence  aa  to  Meaning. 

Mercantile  Usage— When   Admitted.  ]~If 

mercantile  document  is  insensible  when 
according  to  the  ordinary  sense  of  the  words 
used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  acquired  a  definite 
meaning  by  mercantile  usage.  Ashworth  y.  Med- 
ford,  43  L.  J.,  C.  P.  67  ;  L.  R.  9  C.  P.  20. 

Contraet  not  Ambiguous.] — In  an  action  for 
not  accepting  linseed  bought  under  a  contract, 
which  stipulated  that  fourteen  days  were  to  be 
allowed  for  the  delivery  of  the  linseed,  from  the 
time  of  the  ship  being  ready  to  discharge  : — 
Held,  that  the  contract  not  being  ambiguous  in 
its  terms,  the  judge  was  right  in  rejecting  evi- 
dence of  its  meaning.  SidilicJios  v.  Xemp,  3  Ex. 
105 ;  18  L,  J.,  Ex.  36. 

Contract  Insufficient.] — The  defendant  having 
ordered  goods  by  letter,  which  did  not  mention 
any  time  for  payment,  the  plaintiff  sent  the  goods 
and  an  invoice : — Held,  that  evidence  to  show 
that  the  order  was  given  on  the  terms  of  six 
months'  credit  was  admissible,  the  letter  not 
being  a  valid  contract  within  the  statute  of 
frauds.  Lookett  v.  Kicklin,  2  Ex.  93  ;  19  L.  J., 
Ex.  403. 

((Prime  Bacon."] — On  a  contract  of  sale  of 
*'  prime  bacon,"  it  was  held  inadmissible  to  show 
that  by  a  usage  of  the  trade,  bacon  with  an 
"  average  taint "  answered  the  description. 
YaUs  v.  Pym,  6  Taunt,  446  ;  16  R.  R.  653. 

Allowance  of  Credit.] — The  defendant's  tra- 
veller entered  and  signed  in  the  ])laintiff's  order- 
book  a  contract  in  the  following  terms :  *'  Of 
E.  Y.,'  39  pockets  Sussex  hops,  Springett'a,  5 
pockets  Kenward's,  78*. ;  Springett's,  to  wait 
orders."  In  an  action  by  the  purchaser  for  the 
non-delivery  of  the  thirty-nine  pockets  : — Held, 
that  parol  evidence  of  the  course  of  dealing 
between  the  parties  was  not  admissible  to  show 
that  the  sale  was  at  a  credit  of  six  months. 
Ford  v.  Yates,  2  Scott  (n.b.)  645  ;  2  Man.  k  G. 
549  ;  10  L.  J.,  C.  P.  117. 

**Ware  Potatoes."] — In  an  action  on  a  written 
contract  for  the  delivery  of  "  ware  potatoes,"  it 
appearing  that  the  term  "  ware  "  applied  equally 
to  all  kinds  of  potatoes,  and  meant  the  best  or 
largest  of  any  kind : — Held,  that  evidence  to 
show  that  a  particular  sort,  called  '^Regent's 
wares,"  were  intended,  was  inadmissible.  Smith 
V.  Jeffryes,  15  M.  &  W.  661  ;  16  L.  J.,  Ex.  325. 

Firm  Kame.^ — A  contract  was  made  for  the 
sale  of  a  quantity  of  "  Scott  &  Co.*s  mess  pork," 
and  it  appeared  by  the  evidence  of  mercantile 
men  that  Scott  &  Co.  were  accustomed  to  prepare 
and  manufacture  pork  of  a  superior  quality, 
which  insured  it  a  premium  in  the  market : — 
Held,  that  the  warranty  was  not  satisfied  by 
supplying  pork  which  had  merely  passed  through 
the  hands  of  Scott  &  Co.  as  consignors,  and 
which  bore  their  brand-mark,  but  that  it  meant 
pork  of  their  manufacture.  Powell  v.  Borton^ 
2  Hodges,  12  ;  2  Bing.  (N.C)  668 ;  8  Scott,  110 ; 
5  L.  J.,  C.  P.  204. 

Held,  also,  that  the  evidence  of  the  mercantile 
men  was  properly  received.    lb, 

"  Best  Oil."]— A  plaintiff  sold  to  a  defendant 
"  fifty  tons  of  best  palm  oil,  expected  to  arrive 
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per  the  '  Chalco/  at  40Z.  10#.  per  ton  ;  wet,  dirty, 
and  inferior  oil,  if  anj,  at  a  fair  allowance" 
The  oil,  on  arriyal,  contained  one-fifth  onlj  of 
"  best  oil "  : — Held,  that  oral  evidence  was  ad- 
missible to  show  that,  according  to  mercantile 
usage,  the  contract  was  satisfied  if  the  oil  delivered 
contained  a  substantial  portion  of  "  best "  oil. 
Lnetu  V.  Srigtow,  El.  Bl.  &  El.  907 :  27  L.  J., 
Q.  B.  364  ;  5  Jur.  (N.s.)  68  ;  6  W.  R.  685. 

•*  Bales."]— So  on  a  contract  for  1,170  bales  of 
gambier,  "  now  on  passage  from  Singapore,  and 
expected  to  arrive  at  London,  viz.  per  *  R.'  805 
bales,  per  *  L..  A.  D,*  366,"  evidence  is  admissible 
to  show  what  the  word  "  bales  "  meant  by  the 
custom  of  the  trade.  Gorrissen  v.  Perrin^  2 
C.  B.  (N.8.)  681  :  27  L.  J.,  C.  P.  29  ;  3  Jur.  (N.8.) 
867 ;  5  W.  R.  709. 

**YoiiP  Wool,"] — A  wool-buyer  purchased  of 

Eheep-farmers  a  quantity  of  wool,  described  in 

the  written  contract  simply  as  *•  your  wool."    A 

previous  conversation  had  taken  place  between 

the  parties,  in  which  the  farmers  had  stated 

that,  besides  their  own  clip  of  wool,  they  had 

purchased  the  clips  of  four  or  five  neighbouring 

farmers,  whose  names  were  specified,  and  that 

altogether    the   quantity   amounted  to  *'2,H00 

atones ;  100  stones  more  or  less  "  : — Held,  in  an 

action  against  the  buyer  for  not  accepting  the 

wool,  that    evidence  of  this  conversation  was 

admissible  to  explain  what  was  meant  by  the 

term  "your  wool."     APDonafd  v.  Zofighuttomy 

1  BL  &  El.  987  ;  29  L.  J.,  Q.  B.   256 ;  6  Jur. 

(N.8.)  724  ;  2  L.  T.  606  ;  8  W.  R.  614— Ex.  Ch. 

From  partioular  Placo.]— The  plaintiff  sold  to 
the  defendant,  "deliverable  in  Lcmdon,  ex* Ion,* 
from  Savannah,  400  loads  of  pitch  pine  timber, 
the  timber  warranted  of  fair  average  quality ;  to 
be  taken  of  fair  average  of  the  cargo."  Evidence 
was  given  that  pitch  pine  timber  is  an  article 
which  comes  from  several  parts  of  Central 
America,  and  that  pitch  pine  timber  from  Darien 
has  more  heart  in  it,  being  better  butted  and 
with  fewer  holes  than  that  from  Savannah  : — 
Held,  that  the  evidence  was  admissible  to  explain 
the  contract,  and  that  upon  this  evidence  the 
contract  must  be  construed  as  for  timber  of  a 
f&ir  average  of  Savannah  pitch  pine  timber. 
Joneg  V.  (^arke,  2  H.  &  N.  725 ;  27  L.  J.,  Ex. 
166. 

Prieo--Coniideration  for.]— C.  contracted,  in 
writing,  with  B.,  to  make  and  deliver  7,000  knap- 
sack slings,  at  3«.  9d.  a  set,  to  be  delivered  in 
certain  quantities  every  month.  The  agreed 
price  having  been  paid  to  C,  but  the  f^ling8  not 
baving  been  delivered  in  time,  B.  brought  an 
action  for  the  breach  of  contract : — Held,  that 
evidence  for  B.  was  inadmissible  to  show  that 
part  of  the  agreed  price  was  given  in  considera- 
tion of  the  delivery  within  the  specified  times, 
and  that  the  market  price  was  2s.  lOd.  a  set. 
^rady  v.  Oadler,  3  H.  &  C.  112 ;  33  L.  J.,  Ex. 
300;  11  Jnr.  (N.S.)  22  ;  11  L.  T.  681. 

*'  Cwt"] — In  an  action  upon  a  sold  note,  in 
the  following  form  :  "  Sold  to  Mr.  S.,  18  pockets 
Kent  hope,  viz.  10  pockets  Burton  East  Kent, 
8  pockets  Springall,  Goodhurst,  at  100*."— parol 
evidence  is  admissible,  either  to  supply  the  term 
"  cwt."  or  to  show  that  the  term  "  pockets"  meant 
cwt  Smcer  v.  Cooper,  1  Q.  B.  424  ;  1  Q.  &  D. 
*2;  10  L.  J.,  Q.  B.  241  ;  5  Jur.  1036. 


Miitake  in  Kote.] — In  trover  the  following 
plea,  as  an  equitable  defence,  was  allowed  on  an 
afiidavit  of  its  truth  : — **  That  the  plaintiff  was 
owner  of  chemical  works,  that  the  goods  for 
which  the  action  was  brought  were  stock-in- 
trade  and  materials  on  the  premises,  that  the 
defendant  agreed  to  purchase  the  chemical 
works  of  the  plaintiff,  and  that  the  goods  were 
included  in  those  sold ;  that  the  brokers  em- 
ployed by  the  plaintiff  and  defeadant  to  make 
the  contract  made  it  by  bought  and  sold  notes, 
and  by  mistake  they  so  made  the  notes  that  they 
did  not  include  the  goods ;  that  possession  of  the 
chemical  works  with  the  goods  had  been  given 
to  the  defendant,  and  that  the  purchase  had 
been  completed  and  the  purchase-money  paid, 
and  that  the  plaintiff  was  unjustly  availing  him- 
self of  what  was  a  mistake  in  the  drawing  of  the 
bought  and  sold  notes."  Steele  v.  Haddock,  10 
Ex.  643 ;  3  C.  L.  R.  326 ;  24  L.  J.,  Ex.  78  ;  3 
W.  R.  172. 

Effeot  of  Kote.]— The  plaintiff,  professedly  as 
C.'s  agent,  sold  bark  to  the  defendants  at  a  price 
to  be  subsequently  ascertained  by  C.  in  a  manner 
agreed  on,  and  induced  them  to  sign  a  bought 
note,  which  described  the  plaintiff  as  the  seUer 
at  an  ascertained  price  per  ton,  by  representing 
that  this  price  was  nominal,  and  that  as  the 
defendants  were  dealing  with  the  crown,  whose 
otticer  0.  was,  they  would  incur  no  risk.  A  day 
was  fixed  by  the  note,  on  which  a  deposit  of 
twenty  per  cent,  was  to  be  paid.  The  plaintiff 
had,  in  fact,  himself  purchased  the  bark  from  C. 
by  verbal  contract,  but  had  not  paid  for  it. 
Afterwards,  and  before  the  deposit  was  paid,  the 
plaintiff  sent  the  defendants  an  invoice  specify- 
ing the  quantity  of  the  bark,  and  debiting  them, 
as  buyers  from  himself,  with  a  sum  calculated 
at  the  price  per  ton  in  the  bought  and  sold  notes 
(the  real  price  not  having  been  then  ascertained 
by  C),  and  requesting  them  to  pay  the  deposit 
to  C,  as  originally  arranged.  The  deposit  was 
accordingly  paid  to  C.  by  the  defendants,  without 
objection  to  the  basis  on  which  it  was  computed. 
The  plaintiff  subsequently  treated  the  sale  as  a 
sale  by  himself,  as  principal,  at  the  price  in  the 
bought  and  sold  notes.  The  defendants  there- 
upon disclosed  the  whole  transaction  to  C,  paid 
C.  the  price  which  he  had  then  ascertained  in 
the  manner  originally  agreed,  and  took  posses- 
sion of  the  bark  : — Held,  that  parol  evidence 
was  admisslMe  to  show  that  the  bought  and  sold 
notes  did  not  really  contain  the  contract  between 
the  parties.  Rugern  v.  Hadley,  2  H.  &  C.  227  ; 
32  L.  J.,  Ex.  241  ;  9  Jur.  (N.S.)  898  ;  9  L.  T. 
292  ;  11  W.  R.  1074. 

A  contract  made  by  brokers  in  their  own 
names,  for  the  purchase  of  iron  for  the  plaintiffs, 
was  contained  in  bought  aud  sold  notes.  The 
notes  differed  only  in  these  particulars,  that 
while  the  bought  note  delivered  by  the  brokers 
to  the  plainti&  had  the  words  "  Deposit  bs.  per 
ton,  brokerage  0  per  cent.,"  the  sold  note  con- 
tained the  words  "  Deposit  (blank),  brokerage 
half  per  cent "  : — Held,  that  parol  evidence  was 
admissible  to  show  an  arrangement  between  the 
brokers  and  the  plaintiffs,  by  which  they  re- 
quired the  latter  to  pay  a  deposit  of  5#.  per  ton, 
and  that  the  apparent  variances,  so  explained  by 
the  usage  of  the  parties  between  the  notes,  was 
not  material.  Kempston  v.  BoyU,  3  H.  Jc  C.  768  ; 
34  L.  J.,  Ex.  191  ;  11  Jur.  (N.s.)  882 ;  14  W.  R. 
16. 

Where  a  complete  contract  (through  broken) 
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for  the  sale  of  goods  is  to  be  gathered  from  a 
written  ofEer  on  the  one  side  and  a  written 
acceptance  on  the  other,  snch  contract  is  not  the 
less  binding  on  the  buyer  because  bought  and 
sold  notes  are  subsequently  exchanged  between 
the  brokers,  containing  terms  not  warranted  by 
the  authority  given  to  the  buyer's  broker ;  at  all 
events,  in  the  absence  of  evidence  of  a  custom 
in  the  particular  trade  to  contract  by  bought 
and  sold  notes,  or  of  a  distinct  understanding 
between  the  parties  to  that  effect.  Ueyw^orth  v. 
Knight,  17  C.  B.  (N.SO  2S)8  ;  10  Jur.  (N.s.)  866. 

Sale  by  Brokers — Undisoloted  Principal.] — 
The  plaintiff  employed  T.  and  M.,  London 
brokers,  to  sell  oil  for  him,  and  S.  employed  the 
defendants,  who  were  also  London  brokers,  to 
buy  for  him.  The  dealing  was  between  the 
brokers.  The  defendants  sent  to  T.  and  M.  a 
sold  note,  signed  by  them,  as  follows  : — 

**  London,  Aug.  14, 1855. 

"  Sold  this  day,  for  T.  and  M.,  to  our  princi- 
pals, ten  tons  of  linseed  oil,  &c. 

"  D.,  M.  &  Co.,  brokers." 

T.  and  M.  made  the  following  entry  in  their 
books  * 

"  London.  Auor.  14,  1865. 

"  Sold  to  D.,  M.  &  Co.,  per  account  of  C.  H., 
ten  tons  of  linseed  oil,  &c. 

"  T.  and  M.,  brokers." 

The  defendants  did  not  disclose  their  principal 
till  an  unreasonable  time  after  the  contract ; 
and  evidence  was  given  that,  according  to  the 
usage  of  the  trade,  whenever  a  broker  purchased 
without  disclosing  the  name  of  his  principal,  he 
was  liable  to  be  looked  to  as  the  purchaser  : — 
Held,  first,  that  there  was  evidence  of  a  contract 
of  bargain  and  sale,  and  that  evidence  of  the 
usage  was  admissible,  as  it  was  not  repugnant 
to  or  inconsistent  with  the  written  instrument 
Dale  V.  Ifumfrey,  7  El.  &  Bl.  266  ;  26  L.  J., 
Q.  B.  137  ;  3  Jur.  (N.s,)  213.  Affirmed  on  appeal. 
El.  Bl.  &  El.  1004  :  27  L.  J.,  Q.  B.  390  ;  5  Jur. 
(N.S.)  191  ;  6  W.  R.  854— Ex.  Ch. 

Parol  evidence  of  a  broker  may  be  admitted, 
to  show  that  a  sale  of  goods  was  made  to  a  third 
pei-son,  for  whom  the  buyer  acted  as  agent, 
although  the  bought  note  and  invoice  were  made 
out  in  the  name  of  the  buyer.  WiUim  v.  Ilartf 
1  Moore,  45  ;  7  Taunt.  295. 

The  defendant,  a  merchant  residing  at  St. 
Petersburg,  carried  on  business  in  London 
through  H.,  who  had  himself  no  capital  or 
cretlit,  and  was  universally  known  to  represent 
the  defendant,  though  H.'s  name  was  always 
used.  The  defendant  jrave  notice  to  H.  that  he 
purposed  to  cease  employing  him  ;  after  which 
H.  contracted  with  the  plaintiff  to  sell  him 
tallow  (of  more  than  10/.  value),  and  H.'s  name 
was  used  as  before,  H.  intending  to  make  the 
contract  on  his  own  account ;  but  the  plaintiff 
did  not  know  this,  and  believed  that  H.  repre- 
sen  ed  the  defendant  as  usual.  The  contract 
was  made  by  a  broker,  acting  for  both  parties. 
He  signed  the  bought  and  sold  notes ;  the  former 
beginning,  *'  Bought  for  T.,"  and  the  latter, "  Sold 
for  H.  to  my  principals  : "  no  buyer  or  seller 
being  further  named : — Held,  that  the  defen- 
dant was  liable  for  the  non -delivery  of  the 
tallow,  that  the  bought  and  sold  notes  consti- 
tute<l  a  sutticient  no«^e  in  writing  to  charge  the 
defendant,  and  that  no  objection  lay  to  the  ad- 
mission of  parol  evidence  of  these  facts  as  vary- 
ing the  written  instrument.  Tntcman  v,  Loder, 
11  A.  &  E.  589;  8  P.  &  D.  667 ;  9  L,  J.,  Q.  B.  165. 


Evidence  was  offered  by  the  defendant  of  a 
custom  in  the  tallow  trade  that  on  such  contracts 
as  the  above  "  a  party  might  reject  the  undis- 
closed principal  and  look  to  the  broker  for  the 
completion  of  the  contract " : — Held,  inadmissible, 
as  varying  a  written  instrument.    lb. 

Alleged  Custom  that  Buyer  Acts  as  Prmcipal 
— DiscoYery.l — ^A  horsedealer  brought  in  a  claim, 
in  an  action  for  the  administration  of  a  deceased 
customer's    estate,    for   a    balance   of    account 
allegt^  to  l)e  due  in  respect  of  the   sale   and 
purchase  of  horses  for  the  testator.    The    exe- 
cutrix sought  discovery  from  him  of  the  prices 
which  he  had  obtained  for,  and  the  names  o£ 
the  persons  to  whom  he  had  sold,  the   horses. 
He  alleged  that,  according  to  the  custom  of   the 
trade,  he  had  acted  as  a  principal  and  not  as 
agent  in  the  matter,  and  therefore  that    until 
that  issue  was  determined  the  discovery  ong'ht 
not  to  be  allowed.      Evidence  of  the  aUeged 
custom  by  means  of  affidavits  of  other   horse- 
dealers  and  of  owners  of  horses  that  they  had  re- 
spectively bought  and  sold  horses  in  this  "way 
was  tendered  by  him  : — Held,  that  the  evidence 
was  admissible  on  the  issue  that  the  custom  was 
not  unreasonable,  and  that  the  executrix  was 
not  entitled  to  the  discovery  until  the  determina- 
tion of  the  prior  question  whether  such  custom 
existed  or  not.    Leigh,  In,  re,  Rnoclife  v.  Lel^h 
{Shrwarc^«  Claim),  6  Ch.  D.  256  ;  37  L.  T.  557  ; 
25  W.  R.  783— C.  A. 

Broker's  Book  as  Evidence.] — Where  the  notes 
of  a  sale,  delivered  by  a  broker  to  the  parties, 
differ  in  the  terms,  the  broker's  book  is  not  evi- 
dence to  show  which  is  correct.  Hlwrnton  v. 
MeuiP,  M.  &  M.  43  ;  31  R.  R.  711. 

In  an  action  by  the  vendee  on  a  contract  made 
through  a  broker,  it  is  sufficient  for  the  vendee 
to  produce  the  bought  note,  handed  to  him  by 
the  broker,  and  to  show  the  employment  of  the 
latter  by  the  vendor.  If  the  sol  i  note  varies 
from  the  bought  note,  it  lies  on  the  vendee  to 
prove  that  variance  by  producing  the  sold  note. 
Ilfjwfis  V.  ForsttT,  1  M.  &  Rob.  368. 

When  a  contract  is  made  through  a  broker,  the 
bought  and  sold  notes  delivered  to  the  parties 
constitute  the  contract,  not  the  entry  made  by 
the  broker  in  his  book,  especially  when,  by  the 
usage  of  trade,  the  bought  and  sold  notes  are 
looked  upon  as  the  contract.    lb. 

Where  bought  and  sold  notes  are  given,  the 
bought  and  sold  notes  constitute  the  contract 
between  the  parties,  and  not  the  entry  of  the 
contract  made  by  the  broker  in  his  book.  But 
if  there  are  no  bought  and  sold  notes,  the  entry  in 
the  broker's  book  may  be  resorted  to.  Townend 
V.  Drakeford,  1  Car.  &  K.  20. 

See  aUo  eatti'*,  post,  cols.  411,  et  seq. 

Arid  see  Conteact — Evidknce. 

2,  The  Consideration. 

a.  What  is  Sufficient. 

See  Contract. 

b.  Price. 

When  not  Mentioned.] — A  contract  of  sale 
may  be  complete  and  binding,  though  silent  as 
to  the  price  (such  silence  being  equivalent  to  a 
stipulation  for  a  reasonable  price)  and  as  to  the 
time  and  mode  of  payment.      Valjjy  v.  Gibson, 
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4  C.  B.  837.  S.  P.,  Joyce  v.  Swann,  17  C.  B. 
<ii.s.)  84. 

A  memorandam  which  is  silent  as  to  price  will 
not  support  a  count  alleging  a  contract  at  the 
shipping  price.  Acehal  v.  Jjevy,  10  Bing.  376 ;  4 
M.  &  Scott,  217  ;  3  L.  J.,  C.  P.  US. 

Nor  where  the  parol  evidence  discloses  a  con- 
tract at  the  shipping  price,  will  it,  under  a  count 
for  goods  bargained  and  sold,  prove  a  contmct  at 
A  reasonable  price.    lb. 

When  a  contract,  that  is  silent  as  to  price,  is 
executed  by  the  acceptance  of  the  goods  by  the 
Tendee,  the  law  will  supply  the  want  of  an  agree- 
ment as  to  price,  by  inferring  that  the  parties 
must  have  intended  a  reasonable  price.    Ih, 

A  contract  to  furnish  goods,  with  a  certain 
latitude  as  to  the  price,  as  saddles  at  24«.  or  26jr., 
may  be  described  as  a  contract  to  furnish  them 
at  a  reasonable  price.  Laing  v.  FidgtoUy  6 
Taunt.  108  ;  4  Camp.  169  ;  16  K.  R.  589. 

ITiieartaiii.]  —  Where  the  contract  declared 
upon  was,  that  the  defendant  should  deliver  to 
the  plaintiff  all  his  tallow  at  4«.  per  stone,  and 
the  contract  proved  was,  that  the  defendant 
should  deliver  it  at  4«.  per  stone,  and  so  much 
more  as  the  plaintiff  paid  to  any  other  person, 
this  was: — Held,  a  'variance.  Churchill  v. 
WilhiTi9,  1  Term  Rep.  447. 

A  declaration  averred  the  consideration  for  the 
purchase  of  a  horse  to  be,  "  that  the  buyer  should 
give  a  large  price,  to  wit,  100  guineas."  Proof 
that  the  buyer  was  to  give  "  100  guineas  and  10/. 
more,  if  the  horse  suited  him  "  : — Held,  no  vari- 
ance. Care  v.  Coleman^  3  M.  &  Ry.  2  ;  7  L.  J. 
<0.8.)  K.  B.  25. 

8es  further  as  to  Vabiancb,  post,  col.  522. 

Xiftake.] — On  the  sale  of  a  specific  article  for 
a  certain  price,  a  dispute  afterwards  arising  as 
to  the  amount,  if  the  parties  never  were  ad  idem 
as  to  the  price,  by  reason  of  mutual  mistake, 
there  would  be  an  implied  contract  (the  article 
having  been  retained  so  long  that  it  could  not 
be  returned  in  the  same  condition)  to  pay  its 
real  value.     We^tt  v.  De  Wezele,  4  F.  &  F.  696, 

"Pair  Value  thereof."]— Tn  March,  1853,  H., 
by  parol,  sold   goods   to  the  defendant,  at  an 
agreed  price,  and  the  defendant  then  took  pos- 
session.    In  the  following   May,  by  articles   of 
agreement,  it  was  agreed  between  them  as  fol- 
lows :  "  That   H.  shall  sell  and   the  defendant 
shall  purchase  the  same  goods,  and  that  the  price 
to  be  paid  for  the  same  shall  be  the  fair  amount 
of  the  value  thereof,  such  amount  to  be  settled, 
in  case  the  parties  differ  as  to  the  same,  by  arbi- 
tration, in  manner  hereinafter  mentioned ;  and 
that  the  defendant  shall  pay  to  H.  the  amount 
of  such  price  within  two  calendar  months  after 
such  price  shall  have  been  fixed."    The  defen- 
dant continued  in  possession  of  the  goods,  and 
never  objected  to  the  price  originally  fixed.     H. 
baring  become  bankrupt  in  August,  his  assignees 
sued  the  defendant  for  the  amount,  as  for  goods 
sold  and  delivered  : — Held,  that  in  the  absence 
of  evidence  that  the  parties  had  differed  since 
Mnrch  as  to  the  amount  then  fixed,  it  was  not 
shown  that  the  event  upon  which  the  arbitra- 
tion clause  wa^  to  apply  had  ever  arisen,  and 
that  the  fair  value  mentioned  in  the  agreement 
must  he  taken  to  be  the  value  previously  ascer- 
tained and  agreed  to.     Cannan  v.  Fowler ^  14 
C.  B.  181  ;   2  0.  L.  R.  43  ;   23  L.  J.,  C.  P.  48  ;    2 
W.  B.  101. 


Contract  for — ^When  Implied — ^Wrongful  Sale 
by  Co-owner  of  Shares  in  a  Ship.] — The  plaintiff 
was  the  owner  of  certain  ^^hares  in  a  ship.  The 
defen«lant,  who  was  the  managing  owner  of  the 
ship,  being  desirous  of  selling  the  ship,  wrote  to 
the  f)laintiff  and  asked  her  for  a  bill  of  sale  of 
her  shares.  This  she  refused  to  give,  but  subse- 
quently she  offered  to  ^ell  her  shares  for  100/. 
The  defendant,  without  further  communication 
with  her.  sold  the  ship,  with  the  cous-ent  of  all 
the  other  o-owners,  at  a  price  which  would  have 
vieLletl  to  the  plaintiff  in  respect  of  her  shares  a 
less  sum  than  100/.  : — Held,  that  there  was  an 
implie<l  contract  by  the  defendant  to  pay  for 
the  shares  as  upon  a  contract  of  sale,  and  that, 
though  there  was  no  presumption  of  law  that  the 
defendant  agree<l  to  pay  any  price  asked,  yet,  it 
being  found  that  the  price  asked  was  a  reason- 
able one,  a  presumption  arose  from  the  facts  of 
the  case  that  the  defendant  agreed  to  pay  that 
price,    ^"tcol  v.  IlniiWiHey^  44  W.  R.  684. 

0.  Payment. 

After  Delivery.] — Where  an  agreement,  as 
dcscribctl  in  a  declaration,  was  *'  to  deliver  fifty 
tons  of  iron,  for  the  price  of  9/.  per  ton,  the 
goods  to  be  delivered  forthwith  to  the  defendant, 
at  his  works,  and  the  price  to  be  paid  in  cash  in 
fourteen  days  from  the  time  of  the  making  the 
contract : " — Held,  that  it  sufficiently  appeared 
ui)on  the  face  of  the  conti-act,  as  stated,  that 
the  delivery  was  intended  to  be  a  condition  pre- 
ceilent  to  the  payment.  Staunton  v.  Woody  16 
Q.  B.  638;  16  Jur.  1123. 

Where  the  words  "terms  cash"  are  inserted 
in  a  contract,  payment  on  delivery  is  not  a 
condition  precedent.  JVelson  v.  Putrioky  2  Car. 
&  K.  641. 

A  contract  for  the  sale  of  thirty  bales  of  goats' 
wool,  at  a  certain  price  per  pound,  contained  the 
following  stipulation  : — **  Customary  allowance 
for  tare  and  draft,  and  to  be  paid  for  by  cash  in 
one  month,  less  five  per  cent,  discount"  : — Held, 
that  the  vendee  was  ent  itled  to  have  the  goods 
delivere  I  to  him  immediately,  or  within  a  reason- 
able time,  but  was  not  bound  to  pay  for  them 
until  the  expiration  of  the  month.  Spartali  v. 
Benecke.y  10  C.  B.  212  ;  19  L.  J.,  C.  P.  293. 

After  Action  brougM;.] — A.  contracted  to  buy 
of  B.  cement,  in  casks  and  bags,  at  a  given  price, 
for  cash,  B.  agreeing  to  allow  A.  3*.  i\d.  for  each 
cask,  and  2n,  ^d.  for  each  bag  that  should  be  re- 
turne<l  perfect.  In  an  action  by  A.  against  B., 
for  not  accepting  and  paying  for  the  casks  and 
bags,  the  declaration  averreti,  that  A.  duly  paid 
B.  for  the  cement,  and  for  the  casks  and  bags, 
and  that  although  A.  was  ready  and  willing  and 
offered  to  return  the  casks  and  bags,  B.  refused 
to  accept  or  pay  for  them.  B.  ple»de<l  that  A. 
did  not  duly  pay  B.  for  the  cement,  casks  and 
bags,  and  that  A.  was  not  ready  and  williu-^  to 
return  the  casks  and  bags  to  B.  within  a  reason- 
able time : — Held,  that  a  payment  of  the  price 
of  the  cement  by  A.,  after  an  action  brought 
against  him,  was  a  payment  according  to  the 
contract,  so  as  to  entitle  him  to  complain  of  a 
breach  of  the  contract  on  the  part  of  B.  Xelwn 
V.  Pattricky  3  C.  B.  772  ;  16  L.  J.,  C.  P.  98. 

Beinming  Poisetiion  in  BefSaolt.] — An  agree- 
ment between  vendor  and  vendee  of  a  chattel, 
that  the  former  may  resume  the  possession  if  the 
price  is  not  duly  paid,  is  a  personal  contract,  not 
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binding  on  an  alienee,  or  the  personal  represen- 
tative of  the  vendee.  ILtwet  v.  Ball^  1  M.  &  Ky. 
288  ;  7  B.  &  C.  481  ;  6  L.  J.  (o.s.)  K.  B.  106  ; 
m  R.  R.  256. 

By  Bills  -Dishonour — Productioii.] — A  pur- 
chaser having  given  the  seller  in  payment  for 
g>ods  bills  of  exchange,  which  were  afterwards 
dishonoured,  the  latter  sued  him  for  the  price  of 
the  goods  : — Held,  that  the  seller  was  not  bound 
to  produce  the  bills  at  the  trial,  and  that  the 
fact  of  their  being  in  the  possession  of  his  agent 
at  the  time  did  not  bar  his  right  to  recover. 
Jladwea  v.  Menflizahel,  2  Car.  &  P.  20 ;  10  Moore, 
477;  3  L.J.  (o.s.)  C.  1M9.K. 

A  purchaser,  in  payment  of  goods,  accepted 
two  bills  drawn  on  him  bv  the  vendor,  an(l  re- 
turned  them  to  him  by  f)ost.  The  vendor  in  a 
letter,  to  which  a  receipt  stamp  was  affixed, 
acknowledged  the  receipt  of  the  bills,  and  that 
they  had  been  placed  to  the  purcha-ser's  credit. 
He  afterwanis  sent  the  same  bills  by  po«t  to  the 
purchaser,  in  a  letter,  requesting  him  to  accept 
the  bills,  payable  at  a  banker's,  and  then  to 
return  them.  The  bills  never  were  returned  ; 
the  purchaser  denied  having  received  them  back, 
but  there  was  other  evidence  that  he  had  so 
received  them.  It  was  found  as  a  fact,  that  the 
vendor  had  not  accepted  the  bills  as  payment: — 
Held,  that  he  might  recover  the  price  of  the 
goodn  without  proclucing  the  bills.  Widflert  v. 
Gorton,  1  C.  B.  (N.8.)  576 ;  26  L.  J.,  C.  ?.  166. 

Renewal — Discharge.] — The  purchaser  of 

goods  to  be  paid  for  by  a  bill  upon  an  agent,  who 
has  no  funds  in  hand  when  it  becomes  (iue,  is  not 
discharged  by  the  renewal  of  the  bill  without 
notice.  Clarke  v.  iVW,  3  Camp.  411  ;  14  R.  R. 
768. 

Castom  in  London — Time  for  Besoission.] 

— If  goods  in  the  city  of  London  are  sold  by  a 
broker  to  be  paid  for  by  a  bill,  the  vendor  has  a 
right  within  a  reasonable  time,  if  he  is  not  satis- 
fied with  the  sufficiency  of  the  purchaser,  to 
annul  the  contract ;  but  the  vendor  must  inti- 
mate his  dissent  as  soon  as  he  has  an  opportunity 
to  inquire  into  the  solvency  of  the  purchaser. 
Hodgson  v.  Darie^,  2  Camp.  530  ;  11  R.  R.  789. 

Five  days  considered  too  long  a  period  for  this 
purpose.    Ih, 

For  more  than  Price.  1 — A  vendor   of 

goods  being  paid  for  them  by  a  bill  at  one  month 
after  sight,  given  by  the  purchaser's  banker  for 
a  larger  sum  than  the  price,  the  vendor  paying 
the  difEerence,  is  not,  upon  the  bills  being  dis- 
honoured, preclude<l  from  recovering  against  the 
buyer  the  pi  ice  of  the  goods.  Fry  v.  Hill, 
7  Taunt.  897  ;  18  R.  R.  512. 

By  Approved  Bill.] — If  it  is  stated  gene- 
rally on  a  bought  and  sold  note  that  the  goods 
are  lo  be  paid  "  by  bill,"  evidence  cannot  be  re- 
ceived to  show,  that  by  bill  is  meant  an  approved 
bill;  and,  semble,  that  an  approved  bill  is  a  bill 
to  which  there  is  no  reasonable  objection,  and 
that  ought  to  be  approved.  Hodgan  v.  Da  vies, 
supra. 

The  plaintiffs  sold  to  the  defendants  goods  to 
be  \md  for  according  to  the  contract  Letween 
the  parties  by  cash  or  "  approved  banker's  bills." 
The  defendants  psiid  for  them  by  an  approved 
banker's  hill,  which  was  dishonoured  on  present- 
ment for  acceptance.    They  were  not  parties  to 


the  bill,  and  received  no  notice  of  dishonour^ 
In  an  action  against  them  by  the  plaintiffs  for 
the  price  of  the  goods : — Held,  that  their  liability 
was  not  more  extensive  thnn  it  would  have  been. 
if  they  had  indorsed  the  bill,  and  that  tbey  were 
therefore  discharged,  not  having  received  due- 
notice  of  dishonour.  Smith  v.  Mtrrer,  37  L.  J., 
Ex.  24  ;  L.  R,  3  Ex.  51 ;  17  L.  T.  317. 

By  Cheque — ^Ko  Fnnds  to  Xeet] — Od  a  sale  of 
goods  for  ready  money,  if  the  purchaser  gives  in 
payment  his  cheque,  which  he  then  knows  he  has- 
not  funds  in  the  bank  to  meet,  this  amounts  to  a. 
false  representation  of  a  material  fact,  whicb 
vitiates  the  sale  and  entitles  the  s^dler  to  rescind 
tne  contract,  even  though  the  purchaser  at  the 
time  belie veid,  and  had  reaK>nable  grounds  for 
believing,  that  the  cheque  would  be  paid« 
Limghnan  v.  Barry,  Ir.  R.  6  C.  L.  457. 

See  further  Paymbnt. 

d.  Sale  on  Credit. 

Nature  of  Contract.]  —On  a  contract  for  credit^ 
a  promise  to  pay  before  the  time  is  nudum 
pactum,  but  it  may  be  material  as  to  whether 
the  contract  was  for  credit.  Heritage  v.  Law^ 
rencf,  2  F.  &  F.  582. 

Credit— To  whom  giyen.]— Where  a  tradesman 
makes  out  an  account  for  goods  in  the  name  of  a 
particular  person,  it  must  be  taken  that  they" 
were  furnished  on  the  credit  of  such  person^ 
unles  it  is  shown  by  unequivocal  evidenoe  that 
the  credit  was  in  fact  given  to  another.  Storr- 
V.  Scott,  6  Car.  k  P.  241.  See  Leggat  v.  Reed,  I 
Car.  &  P.  17  ;  Thompson  v.  Davenport^  9  B.  &  C. 
86;  4M.&Ry.  110. 

Evidenoe  as  to  Person  to  whom  Credit  given.} 
— In  an  action  for  goods  sold  and  delivered  upon 
the  credit  of  the  defendant,  a  question  as  to  the 
amount  of  ids  income  cannot  be  put.  if  the 
evidence  is  tendered  with  a  view  to  show  the 
improbability  of  the  authority  hnving  been  given 
to  purchase  the  goods.  B^we  v.  Polhingh^mCy. 
1  Car.  &  K.  61K. 

Where,  however,  an  action  was  brought  against 
a  widow  for  dresses  ordered  and  worn  bv  her 
daughter,  who  was  about  to  be  married  : — Held, 
that  evidence  of  the  amount  of  her  income 
was  admissible,  as  tending  to  show  that  the 
dresses  were  not  supplied  upon  her  credit,  but 
upon  the  credit  of  her  daughter's  future  husband. 
Ih. 

Where  a  plaintiff,  through  his  agent,  con- 
tracted with  K.  for  the  sale  of  goods,  and  the 
question  was,  whether  they  were  sold  on  the 
credit  of  K.  or  of  the  defendant  (whose  agent 
K.  was  for  the  purchase  of  such  goods) : — Held, 
that  a  letter  of  instruc lions  from  the  plaintiff  to 
his  agent  on  the  subject,  not  communicated  to 
K.,  or  to  the  defendant,  was  not  admissible  for 
the  plaintiff.  Stnethurst  v.  Taylor,  12  M.  &  W. 
545  ;  14  L.  J.,  Ex.  86. 

In  an  action  for  goods  supplied  for  building- 
cottages,  the  question  W!w,  whether  the  goods- 
were  supplied  to  a  builder  afterwards  a  bank- 
rupt, or  to  the  defendant  who  had  employed  the 
builder.  The  defendant  called  the  builder,  whO" 
stated  that  the  plaintiff's  contract  wns  ma<ie 
with  himself,  and  that  he  hod  received  moneys^ 
from  the  defendant  in  respect  of  the  cottages: — 
Held,  that  he  might  also  be  asked  by  the  defen- 
dant which  way  the  balance  was  between  him 
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and  the  defendant  at  the  time  of  the  bonkruptcy. 
GerUh  V.  ChaHier,  1  C.  B.  13 ;  14  L.  J.,  C.  P. 
84  ;  9  Jur.  69. 

A  bill  of  parcels,  delivered  by  the  plaintiff, 
haying  at  the  foot  of  it  a  receipt  written  at  the 
same  time  with  the  bill,  is  nevertheless  admis- 
sible without  a  receipt  stamp  for  the  purpose  of 
proving  that  the  goods  were  sold  to  a  third  per- 
son, and  not  to  the  defendant.  MiUen  v.  iJent^ 
10  Q.  B.  846  ;  16  L.  J.,  Q.  H.  374. 

Xanied  Woman.]— Where  the  husband  neither 
does,  nor  assents  to,  any  act  to  show  that  he  has 
held  out  his  wife  as  his  agent,  to  pledge  his 
credit  for  goods  supplied  on  her  order,  the  ques- 
tion whether  she  bears  that  character  must  be 
examined  upon  the  circumstances  of  the  case. 
ThHt  question  is  one  of  fact.  The  management 
of  the  husband's  house  would  raise  a  presump- 
tion of  agency  as  to  matters  necessarily  con- 
nected with  that  management,  which  might  not 
be  got  rid  of  by  a  mere  private  arrangement 
between  husband  and  wife.  Otherwise,  where 
such  management  did  not  exist.  A.  was  the 
manager  of  a  limited  company's  hotel  at  Brad- 
ford— where  his  wife  acted  as  manageress — they 
cohabited — he  made  his  wife  an  allowance  for* 
clothes,  but  forbade  her  to  pledge  his  credit  for 
them.  She  purchased  clothes  in  London,  the 
bills  for  which  were  at  first  made  out  in  her 
name  and  were  paid  by  her.  She  afterwards 
incurred,  with  the  same  tradesmen,  a  debt  for 
clothes,  payment  for  which  was  demanded  from 
the  husband,  with  w)  om,  previously,  they  had 
had  no  communication : — Held,  that  the  husband 
was  not  liable — that  under  the  circumstances 
here  the  mere  fact  of  cohabitation  dfd  not  raise 
a  presumption  of  agency,  nor  require  a  proof  of 
notice  not  to  trust  the  wife.  Dthenham  v. 
Mellon,  50  L.  J..  Q.  B.  155  ;  6  App.  Cas.  24  ;  43 
L.  T.  673  ;  29  W.  R.  141 ;  45  J.  P.  252— H.  L. 
(E.) 

If  the  wife,  with  the  concurrence  of  her 
husband,  carries  on  a  separate  trade,  she  has 
au  implied  authority  to  order  goods  for  the 
purposes  of  that  trade.  Petty  v.  Anderson,  8 
Bing.  170;  10  Moore,  677  ;  3  L.  J.  (o.S.)  C.  P. 
223. 

The  presumption  that  a  wife  has  authority  to 
order  all  the  requisites  of  a  household  on  her 
husband's  credit  may  be  rebutted  by  proving 
that  she  had  no  such  authority.  Jolly  v.  Ilees, 
15  C.  B.  (N.S.)  628  ;  3H  L.  J.,  C.  P.  177 ;  10  Jur. 
(5.8.)  319 ;  10  L.  T.  299  ;  12  W.  R.  473. 

And  see  Husband  and  Wife. 

Ho  Proceeding  before  Credit  Expired.!  — 
Goods  sold  on  a  credit  unexpired,  is  a  denial  of 
any  right  of  action  by  the  vendor  for  the  price. 
BroomfeU  v.  Smith,  2  Gale,  114  ;  1  M.  &  W. 
642  ;  1  Tyr.  &  G.  929  ;  6  L.  J.,  Ex.  156. 

If  goods  are  sold  on  a  credit,  the  vendor  can- 
not before  the  credit  has  expired  maintain  an 
action  for  goods  sold,  even  though  he  can  prove 
that  the  goods  were  not  bought  in  the  fair  way 
of  trade,  but  for  the  fraudulent  purpose  of  being 
immediately  resold  at  an  under  price.  Fergvsim 
V.  CarHn4tton,  9  B.  &  C.  59 ;  3  Car.  &  P.  457  ; 
7  L.  J.  (0.8.)  K.  B.  139.  8.  P.,  StruU  v.  Smith, 
1  C.  M.  &  R.  312  ;  4  Tyr.  1019  ;  8  L.  J.,  Ex.  357. 

On  a  sale  of  goods,  the  invoice  expressed  that 
they  should  be  paid  for  in  ''from  six  to  eight 
weeks."  The  sale  took  place  on  the  1st  of  May, 
and  the  action  for  the  price  was  commenced  on 
the  18th  of  June.    At  the  trial  the  judge  left  it 


to  the  jury  to  say  what  was  the  mercantile 
meaning  of  the  expression  "from  six  to  eight 
weeks  "  ;  and  the  jury  found  that  the  action  had 
not  been  brought  prematurely.  The  judge,, 
being  of  the  same  opinion,  directed  a  verdict  for 
the  plaintiff :— Held,  that  the  question  wa» 
properly  left  to  the  jury,  and  the  verdict  right. 
Ashworth  v.  Bedford,  43  L.  J.,  C.  P.  57  ;  L.  R.  » 
C.  P.  20. 

On  Vendfe'i  xefasal  to  give  Bill.1 — Where 
goods  were  Fold  upon  a  contract,  that  the  vendee 
was  to  pay  for  them  in  three  months  by  a  bill 
at  two  months : — Held,  that  the  contract  was  for 
a  credit  of  five  months,  and  therefore  that  an 
action  for  goods  sold  and  delivered  could  not  be 
brought  at  the  end  of  three  months,  upon  the 
neglect  of  the  vendee  to  give  his  bill  at  two 
months ;  the  remedy  being  by  a  special  action 
for  damages  for  not  giving  such  bill.  Mussen  v. 
PHre,  4  East,  147. 

Goods  Were  sold,  and  work  was  done,  the 
price  of  which  amounted  to  244Z.,  upon  an  agree- 
ment that  sol.  should  be  paid  in  i*eady  money^ 
and  the  residue  by  bills  of  302.  each,  payable  in 
succession  every  three  months : — Held,  that, 
until  the  expiration  of  the  period  at  which  the 
last  bill  would  become  due,  the  vendor  could  not 
recover  in  an  action  for  goods  sold  and  delivered 
and  work  done,  although  the  defendant  had 
omitted  to  pay  the  302.  or  to  give  the  bills,  and 
that  the  proper  remedy  was  by  a  special  count 
for  not  paying  that  sum  and  giving  the  bills. 
Paul  V.  Uod  or  Dodd,  2  C.  B.  8u0  ;  15  L.  J.,  C.  P. 
177  ;  10  Jur.  335. 

Where  goods  are  sold  and  delivered  upon  an 
agreement  to  be  paid  for  by  a  present  bill  pay> 
able  at  a  future  day,  it  does  not  create  a  present 
debt,  on  which  an  action  for  goods  sold  and  de- 
livered is  maintainable  by  the  vendor,  before  the 
time  when  the  bill  agreed  to  be  given  becomes 
due,  and  when  the  contract  is  no  longer  execu- 
toiy.  Hoskins  v.  Dupervy,  9  East,  498  ;  6  Esp. 
58. 

The  plaintiffs  contracted  to  deliver  iron  of  a 
certain  quality  to  the  defendants,  and  agreed  to 
receive  payment  for  each  delivery,  either  in  cash 
for  discount  within  a  month,  or  by  bills  at  four 
months,  according  to  the  defendants'  option. 
Upon  application  by  the  plaintiffis  in  July  for 
payment  for  iron  delivered  in  June  the  defen* 
daiits  elected  to  pay  by  bill.  Before,  however, 
the  bill  was  given,  the  defendants  discovered 
that  the  iron  which  had  been  worked  up  into 
plates  was  of  inferior  (quality  to  the  sample,  and 
useless  to  them.  They  therefore  refused  to  ac- 
cept any  more  bills,  and  the  plaintifb  imme- 
diately, in  August,  brought  an  action  to  recover 
the  contract  price  of  the  June  delivery  : — Held, 
that  the  contract  having  been  broken  by  the 
plaintiffs  delivering  iron  of  inferior  quality,  and 
It  being  consequently  their  fault  that  the  bill  for 
the  invoiced  price  was  not  given,  and  yet  both 
parties  having  at  the  time,  and  up  to  the  dis- 
covery of  the  quality  of  the  iron,  treated  the 
delivery  as  made  under  the  contract,  and  to  be 
paid  for  under  it,  the  period  of  credit  had  not 
expired,  and  the  plaintiffs  were  not  entitled  to 
sue  either  for  the  contract  price  or  on  a  quantum 
valebant  for  the  reduced  value  of  the  goods. 
Wayne's  Mfrthyr  Steam  Coal  and  Iron  Co.  v. 
Mornwod,  46  L.  J.,  Q.  B.  746. 

If  the  agreed  terms  of  payment  for  goods  sold 
are  by  a  three  months'  bill,  the  buyer  to  have 
the  option  of  paying  cash  at  2^  diacoont,  the 
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buyer  is  not  bound  to  accept  a  bill  for  a  larger 
amount  than  his  debt,  and  even  if  he  refuses  to 
accept  a  bill  correctly  drawn  the  seller  cannot 
sue  for  goods  sold  and  delivered  before  the  end 
of  three  months  from  the  date  of  the  bill  drawn 
by  him.  Anderson  v.  Carliglft  Ilortte  Clothing 
€o,,  21  L.  T.  760. 

If,  however,  the  agreed  terms  are  cash,  with 
buyer's  option  of  a  bill,  the  seller  can  sue 
immediately  upon  the  buyefs  refusal  to  accept. 
Ih, 

When  goods  were  sold  under  the  following 
terms, "  2}  percent.,  or  three  months'  bill,"  which 
was  explained  to  mean  cash  at  the  expiration  of 
the  month  succeeding  the  current  month,  deduct- 
ing a  discount  of  2}  per  cent.,  or,  at  the  buyer's 
option,  a  bill  at  three  months  from  the  same 
period  ;  the  buyer  having  refused  to  accept  a  bill 
at  the  end  of  the  second  month  : — Held,  that  the 
seller  might  at  once  sue  him  for  the  price  of  the 
goods,  and  was  not  bound  to  wait  the  additional 
three  months.  Rugg  v.  H'JfJir,  16  C.  B.  (N.S.) 
471. 

B.  agreed  to  furnish  goods  to  C,  to  the  amount 
of  600/.,  on  the  terms  of  half  cash,  and  half  by 
bill  at  six  months  ;  goods  to  the  amount  of  88/. 
having  been  delivered  without  either  cash  or  bill 
from  C,  and  an  application  having  been  made 
by  him  for  payment,  he  replied  by  letter,  that 
**  the  demand  was  opposed  to  treaty,"  that  he 
•**  closed  all  further  orders,"  and  desired  that 
what  he  had  "  not  purchased  might  be  taken  off 
the  premises"  : — Held,  that  his  letter  was  a 
rescission  of  the  contract,  and  that  B.  was  not 
bound  to  bring  his  action  on  the  special  con- 
tract, but  might  sue  at  once  for  the  goods  ac- 
tually delivered.  Bartholomew  v.  Markwickj 
16  C.  B.  (N.8.)  711  ;  33  L.  J.,  C.  P.  145  ;  10  Jur. 
<N.8.)  615  ;  9  L.  T.  661  ;  12  W.  R.  .S14. 

Where  goods  are  sold  at  three  months'  credit, 
the  vendor  agreeing,  if  the  vendee  should  want 
further  time,  to  take  his  bill  at  three  months' 
date  at  the  end  of  the  first  three  months ;  un- 
less the  vendee  gives  such  a  bill,  although 
before  the  end  of  the  firet  three  months  the 
vendor  may  bring  his  action  immediately.  .Xick- 
^on  V.  Jepgon,  2  Stark.  227. 

Where  a  bill  of  exchange  given  in  payment 
for  goods  sold  is,  upon  presentment  to  the 
drawee,  refused  acceptance  : — Held,  that  the 
holder  having  declared  against  the  drawer  on 
the  bill,  and  joined  counts  for  goods  sold,  may 
treat  such  a  bill  as  a  nullity,  and  recover  his  de- 
mand on  the  latter  counts,  although  the  credit 
on  the  bill  is  not  expired.  Jlickling  v.  Hardy^ 
1  Moore,  61  ;  7  Taunt.  312. 

Goods  sold  at  six  months'  credit,  payment  to 
be  then  made  by  a  bill  at  two  or  three  months, 
at  the  purchaser's  option,  is  in  effect  a  nine 
months'  credit.  Hvlp9  v.  Winterhottom,  2  B.  & 
Ad.  431  ;  9  L.  J.  (0.8.)  K.  B.  258. 

Option  to  give  Bill— Part  Payment.]— A  per- 
son bought  goods  upon  the  following  terms  of 
payment :  "  four  months'  bill  on  the  10th  of  the 
month  following  delivery,  or  20*.  for  cash," 
After  the  delivery  of  the  goods  he  paid  part  of 
the  price  in  cash  : — Held,  that  he  had  exercised 
his  option  of  paying  reatly  money,  and  there- 
fore that  the  seller  might  sue  him  for  gcnxis  sold 
and  delivered,  without  waiting  for  the  expiration 
of  the  four  months.  Schiundcr  v.  Foster^  2  H.  & 
M.4. 

Six  or  Kine  Montha.] — Upon  a  sale  of 

goods  at  six  or  nine  months'  credit,  the  pur- 


chaser, by  not  paying  at  the  end  of  six  months, 
makes  his  election  to  take  credit  for  the  nine 
months,  and  there  is  no  debt  till  they  are  ex- 
pired. Price  V.  Xixjn^  2  Kose,  438 ;  5  Taunt- 
338. 

After  Ezpiiatioii  of  Credit.]— After  the  time 
of  credit  expired,  the  action  will  lie.  Miller  v. 
Sluiwe,  4  East,  149. 

If  goods  are  sold  at  two  months'  credit  to  be 
paid  for  by  a  bill  at  twelve  months,  and  the 
goods  are  not  paid  for  after  the  expiration  of 
the  fourteen  months,  the  vendor  may  sue  for 
?oods  sold  and  delivered.  Brooke  v.  White ^  1 
Bos.  &  P.  (N.R.)  330.  S.  P.,  Manhall  v.  Poole, 
13  East,  98  ;  12  R.  R.  310. 

So,  if  the  time  given  was  after  the  sale,  or  if 
the  sale  was  not  bon  i  tide,  the  party  may  sue 
for  his  debt  immediately.  Be  Sijiitims  v.  Minck^ 
wich,  1  Esp.  430. 

From  what  Date  Credit  begini  to  Bun.] — In 

computing  the  time  of  credit  on  a  mercantile 
contract,  the  day  on  which  the  contract  was  maile 
is  to  be  excludwl  from  the  reckoning.  Webb  v. 
Fairmmter,  6  D.  P.  C.  549  ;  3  M.  &  W.  473  ;  7 
L.  J.,  Ex.  140. 

Von-BellTery  of  Ooods    Sold   on   Credit.] — 

A.,  having  bought  some  sheep  on  ciedit,  left 
them  in  the  custotly  of  the  vendor.  Without 
any  default  on  the  }>art  of  A.,  the  vendor  resold 
the  sheep  : — Held,  that  though  the  price  had  not 
been  paid  or  tendered  by  A.,  the  resale  was  a 
conversion  of  the  sheep  by  the  vendor  in  respect 
of  which  A.  was  entitled  to  maintain  trover. 
Chimru  v.  FiV///,  5  H.  &  N.  288  ;  29  L.  J.,  Ex. 
180  ;  2'L.  T.  466  ;  8  W.  R.  629. 


B.  STATUTE  OF  FRAUDS. 
See  Contract. 

1.  What  within  the  Statute, 
a.  Subjeot-Matter. 

Mixed.] — A  contract  for  the  sale  of  goods,  of 
the  value  of  10/.  or  upwards,  is  not  the  less 
within  s.  17  of  the  Statute  of  Frauds,  be- 
cause it  also  embraces  some  other  matter  to 
which  the  statute  docs  not  extend.  Uarwan  v. 
Reevr,  18  C.  B.  687  ;  25  L.  J.,  C.  P.  257 ;  4 
W.  R.  599. 

A  promise  to  accept  a  bill  of  exchange  at  three 
months  for  a  given  amount,  the  aggregate  of  a 
previous  debt,  and  the  price  of  certain  goods  of 
above  10/.  value,  agreed  to  be  bought  and  sold, 
is  invalid,  unless  there  be  a  note  in  writing 
acconiing  to  29  Car.  2,  c.  3,  s.  17.  He^d  v. 
Baldrey,  6  Ad.  &  E.  459  ;  2  N.  &  P.  217  ;  7  L.  J., 
Q.  B.  94. 

Anetion.] — Sales  by  auction  are  within  the 
17th  section.  Kenworthy  v.  Sch4)Jield,  4  D.  &  R. 
556  ;  2  B.  &  C.  945  ;  2  L.  J.  (o.S.)  K.  B.  175  ; 
26  R.  R.  600. 

Bondi,  Shares  and  Stock.] — A  contract  for  the 
sale  of  railway  shares,  or  shares  in  a  banking 
company,  of  the  value  of  10/.,  is  not  a  contract 
for  the  sale  of  goo<ls,  wares  or  merchandise, 
within  the  17th  section.  Bowlby  v.  Bell^  3 
C.  B.  284  ;  16  L.  J.,  C.  P.  18  ;  Humble  v. 
Mitchell,  3  P.  &  D.  141;  11  A.  &  E.  205;  2 
Railw.  Cas.  70  ;  9  L.  J.,  Q.  B.  29. 

Nor    is    a    contract    to   buy,  sell  or  deliyer 
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Spanish  bonds.  HeseUine  y.  Siggers^  1  Ex. 
856  ;  18  L.  J.,  Ex.  166. 

Nor  is  a  sale  of  a  share  in  a  mining  company. 
Watton  V.  Spratleit,  10  Ex.  222  ;  2  C.  L.  11.  1434  ; 
24   L.  J.,  Ex.  63  ;  2  W.  R.  627. 

Qusere,  whether  a  contract  made  by  a  stock- 
broker for  foreign  stock  is  a  contract  for  goods, 
wares,  and  merchandise  within  s.  17  of  the 
Statute  of  Frauds,  and  consequently  requires  a 
note  in  writing  of  the  bargain  thereunder. 
Paicle  V.  Gumm  or  Ovuh,  4  Bing.  (N.C.)  445  ; 
6  Scott,  286  ;  7  L.  J.,  C.  P.  206. 

Artiilcial  Teeth.] — But  a  contract  to  make  a 
set  of  artificial  teeth  to  fit  the  mouth  of  the  em- 
ployer is  a  contract  for  the  sale  of  a  chattel, 
and  a  count  for  work,  labour  and  materials  is 
not  sustainable.  Lte  v.  Griffin^  1  B.  &  S.  272  ; 
30  L.  J.,  Q.  B.  252  ;  7  Jur.  (N.8.)  1302  ;  4  L.  T. 
646  ;  9  W.  R.  702. 

To  Paint  Piotore.] — A  contract  by  an  artist 
with  a  picture  dealer  to  paint  a  picture  of  a 
^ven  subject  at  an  agreed  price,  is  a  contract 
for  the  sale  of  a  chatteL  liaacs  y.  Hardy ^  1 
Cab.  &  E.  287. 

Carriage.] — Where  the  plaintiff  agreed  by 
parol,  that,  if  the  defendant  would  employ  his 
ship  to  carry  com,  he  would  procure  him  coals  at 
A.,  and  conyey  them  to  B.  at  a  stipulated  price  : 
— Held,  that  this  was  not  a  contract  nor  an 
agreement  within  the  provisions  of  the  statute, 
so  as  to  be  required  to  be  in  writing ;  nor  was 
part  deliyery  or  part  payment  necessary  to  make 
it  binding  on  the  pUrtics.  Cohhold  v.  CastoHy  1 
Bing.  399  ;  1  Car.&  P.  51  ;  8  Moore,  456  ;  2  L.  J. 
<0.80  C.  P.  38. 

L.,  a  oomfactor  at  N.,  agreed  to  sell  barley  of 
the  plaintiff  to  the  defendant,  to  be  delivered  at 
L.'8  warehouse  at  D.,  to  go  by  the  first  boat  of 
L.,  which  went  from  N.  to  D.,  at  38*.  per  quarter, 
which  was  a  higher  price  on  account  of  its  being 
to  be  delivered  at  I-..'s  expense  ;  and  the  barley 
being  then  in  the  hands  of  T.  the  defendant  de- 
sired him  to  see  it  delivered  and  measured,  and 
put  up  properly,  and  the  barley  was  sent  by  L.'s 
first  boat,  and  the  invoice  delivered  to  the  de- 
fendant, who  requested  time  to  pay,  but  after- 
wards refused  to  accept  the  barley  : — Held,  that 
this  was  a  contract  for  the  sale  of  goods,  and  not 
a  mixed  contract  for  the  carriage  as  well  as  sale, 
though  the  price  was  enhanced  by  the  caniage  ; 
and  that  the  defendant's  having  appointed  the 
particular  boat,  and  having  desired  T.  to  inspect 
the  loading,  did  not  amount  to  an  acceptance  on 
his  part.  Astey  v.  Emery ^  4  M.  &  8.  262 ;  16 
R.  K.460. 

To  Grow  Cropi.] — ^Where  A.  agreed  to  supply 
B.  with  a  quantity  of  turnip  seed,  and  B.  agreed 
to  sow  it  on  his  own  land,  and  sell  the  crop  of 
seed  produced  therefrom  to  A.  at  \l.  It.  the 
Winchester  bushel,  and  the  seed  so  produced  at 
the  price  agreed  upon  exceeded  in  value  the  sum 
of  10/.  : — Held,  that  this  .contract  was  within 
the  statute,  and  void  for  want  of  a  memorandum 
in  writing.  WatU  y.  Friend,  10  B.  &  C.  446  ;  8 
L.  J.  (o.s.)  K.  B.  181. 

Sale  fbr  Deliyery  Eliewhere.] — A  sale  of  goods 
for  more  than  10/.  by  sample  in  one  place,  to  be 
afterwards  delivered  at  another,  is  within  the 
statute.     Cooper  v.  EUton,  7  Term  Rep.  14. 

Trees  to  be  Felled.]  —  The  phiintiff  verbally 


agreed  to  sell  to  the  defendant  trees  growing 
upon  the  plaintiff's  land,  "  to  be  got  away  as 
soon  as  possib'e."  The  defendant  thereupon  cut 
down  some  of  the  trees,  and  lopped  off  the 
stumps  and  branches.  The  plaintiff  afterwards 
coimtermanded  the  sale,  but  the  defendant  cut 
down  the  remaining  trees  and  carried  them 
away  :  —  Held,  that,  as  the  trees  were  to  be 
felled  forthwith  after  the  agreement  to  buy 
them,  the  contract  did  not  relate  to  an  interest 
in  land  within  s.  4  of  the  Statute  of  Frauds  ; 
that  the  contract  was  for  the  sale  of  goods,  and 
that  there  had  been  a  sufficient  acceptance  and 
actual  receipt  to  satisfy  s.  17.  Marshall  y. 
Oreen,  45  L.  J.,  C.  P.  153  ;  1  C.  P.  D.  35  ;  33 
L.  T.  404  ;  24  W.  R.  175. 

Writing  difforing  from  Contraot.]  —  A  parol 
agreement  was  for  the  sale  of  a  quantity  of 
whiskey  to  be  ascertained  by  a  redip : — Held, 
that  a  memorandum  in  writing,  representing  the 
sale  of  an  ascertained  quantity,  was  not  sufficient 
to  satisfy  the  Statute  of  Frauds.  Mahalen  v. 
Dublin  and  CIuq)elizod  Distillery  Co.,  Ir.  R.  11 
L>.  Li.  8q. 

b.  Executory  Oontracts. 

Constmction  of  Statutes.]— Section  17  of  the 
29  Car.  2,  c.  3,  and  s.  7  of  the  9  Geo.  4,  c.  14,  are 
to  be  read  together.  Barman  v.  Reeve,  18  0.  B. 
587  ;  25  L.  J.,  C.  P.  257  ;  4  W.  R.  699. 

The  effect  of  s.  7  of  the  9  Geo.  4,  c.  14,  is 
to  substitute  for  the  words  "  for  the  price  of 
10/."  in  8.  17  of  the  29  Car.  2,  c.  3,  the  words  "  of 
the  value  of  10/.*'    lb. 

Goods  Made,  and  to  be  Made.] — Where  an 
order  is  given  for  goods,  some  of  which  are  ready- 
made  at  the  time  of  the  contract,  and  the  rest  are 
to  be  manufactured  according  to  order,  and  the 
goods  which  are  ready  -  made  are  afterwards 
delivered  and  paid  for,  the  acceptance  of  them  is 
a  part  acceptance  of  the  whole,  to  satisfy 
s.  17  of  the  Statute  of  Frauds,  and  the  9  Geo.  4, 
c.  14,  s.  7,  as  the  whole  forms  but  one  entire 
contract.  Scott  v.  Eastern  Qmnties  My.,  12  M. 
&  VV.  33  ;  13  L.  J.,  Ex.  14 ;  7  Jur.  996. 

Where  Materials  Found.] — ^A  printer  verbally 
agreed  to  print  for  the  defendant  500  copies  of  a 
treatise,  to  which  a  dedication  was  to  be  prefixed, 
at  a  certain  price  per  sheet,  including  paper. 
The  treatise  was  printed,  and  after  the  proof- 
sheet  of  the  dedication  was  revised  by  the  de- 
fendant, and  returned  to  the  printer,  he,  for  the 
first  time,  discovered  that  it  was  libellous  matter, 
and  refused  to  complete  the  printing  of  it: — 
Held,  that  this  was  not  a  contract  for  the  sale  of 
goods,  within  s.  17  of  the  Statute  of  Frauds, 
as  extended  by  9  Geo.  4,  c.  14,  s.  7.  Clay  v. 
Yates,  1  H.  &  N.  73  ;  25  L.  J.,  Ex.  237  ;  2  Jur. 
(N.S.)  908  ;  4  W.  R.  657. 

The  9  Geo.  4,  c.  14,  s.  7,  only  applies  to  cases 
where  the  bargain  is  for  goods  afterwards  to  be 
made,  and  not  for  goods  for  which  the  material 
is  found.    lb. 

Materials  to  be  Proenred.] — ^A  contract  for  the 
sale  of  goods,  to  be  delivered  at  a  future  day,  is 
not  invalidated  by  the  circumstance,  that,  at  the 
time  of  the  contract,  the  vendor  neither  has  the 
goods  in  his  possession,  nor  has  entered  into  any 
contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them  by 
the  time  appointed  for  delivering  tbem,  otherwise 
than  by  purchasing  them  after  making  the  con 
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tract.    HibhUwhUe  v.  M'Morine,  5  M.  &  W.  462  ;  i 
8  L.  J.,  Ex,  271  ;  13  Jur.  609. 

2.  SUFFIGIENOT  OF  NOTE  OB  MEMORANDUM. 

See  cases,  sub  tit.  Contract,  ante,  vol.  iv. 
cols.  32  et  seq. 

a.  General  Bequlsites. 

Contents.] — The  memorandum  of  a  contract 
for  the  sale  of  goods  required  by  the  Statute  of 
Frauds  must  express  every  essential  element  of 
the  contract.  McLean  v.  Nwoll,  7  Jur.  (N.8.) 
999;  4L.T.  863;  9  W.  R.  811. 

When  made.] — ^The  memorandum  of  a  contract 
for  the  sale  of  goods  must  have  been  made 
before  the  commencement  of  the  action.  Hill  v. 
Bawent,  9  M.  &  W.  36  ;  11  L.  J.,  Ex.  81.  S.  P., 
Lttoas  v.  Dixim,  58  L.  J.,  Q.  B.  161 ;  22  Q.  B.  D. 
357  ;  37  W.  R.  370. 

The  memorandum  or  note  of  an  agreement 
must  be  a  memorandum  of  an  agreement  com- 
plete at  the  time  the  memorandum  is  made. 
Mufidtj  V.  Ajtprey,  49  L.  J.,  Ch.  216 ;  13  Ch.  D. 
855;  28  W.R.347. 

Attempted  Bepndiation.] — A.  upon  one  and 
the  same  occasion  bought  several  parcels  of 
goods  of  B.,  one  parcel  (consisting  of  chimney- 
glasses  amounting  to  SSI,  lOir.  (ad.)  for  ready 
money,  the  rest  (^some  of  which  had  to  be  manu- 
factured) on  credit.  The  goods  were  sent  to  the 
purchaser  at  different  times.  The  chimney- 
glasses  being  damaged  in  the  carriage,  he 
declined  to  receive  them.  A.  afterwards,  in 
answer  to  an  application  by  B.  for  payment  for 
the  whole  of  the  goods,  wrote  to  him  in  sub- 
stance as  follows-:  ''The  only  parcel  of  goods 
selected  for  ready  money  was  the  chimney- 
glacees,  amounting  to  38^  lOs.  6(2.,  which  goods 
I  have  never  received,  and  have  long  since  declined 
to  have,  for  reasons  made  known  to  you  at  the 
time  ;  with  regard  to  the  rest  I  am  ready  to  pay." 
An  action  having  been  brought  to  recover  the 
value  of  the  whole  of  the  goods,  A.  paid  into 
court  sufficient  to  cover  all  but  the  price  of  the 
chimney-glasses,  and  the  jury  foand  that  the 
chimney-glasses  wei-e  sold  under  a  separate  con- 
tract from  the  rest  of  the  goods  : — Held,  that  the 
letter,  inasmuch  as  it  contained  an  admission  of 
the  bargain  and  of  all  the  substantial  terms  of 
it,  was  a  sufficient  note  or  memorandum  of 
the  contract,  notwithstanding  the  subsequent 
attempted  repudiation  of  liability.  Bailey  v. 
Sweeting,  9  C.  B.  (N.S.)  843  ;  30  L.  J.,  C.  P.  150  ; 
9  W.  R.  273. 

b.  Statement  of  Price. 

Whether  Keoeisary.] — Where  an  executory 
contract  is  entered  into  for  the  fabrication  of 
goods,  without  any  agreement  as  to  price,  the 
memorandum  of  the  contract  required  by  the 
statute  is  sufficient  without  the  specification  of 
price.  Hoadlcy  v.  M^Laine,  10  Bing.  482  ;  4  M. 
&  Scott,  340  ;  3  L.  J.,  C.  P.  162. 

The  defendant  agreed  to  purchase  the  plaintiffs 
goods  at  a  discount  of  twenty-five  per  cent., 
from  a  list  of  goods  with  prices  annexed,  and  he 
signed  an  order  for  the  goods,  referring  to  the 
list.  The  terms  as  to  discount  were  not  men- 
tioned in  the  order  : — Held,  that  the  order  was 
not  a  sufficient  memorandum  of  the  bargain,  as 
it  did  not  contain  the  price.  Qondman  v. 
Orifitha,  1  H.  &  N.  674  ;  26  L.  J.,  Ex.  145  ;  5 
W.  R.  369. 


A  sold  note  expressed  "eighteen  pockets  of 
hops  at  100*."  : — Held,  that  parol  evidence  was 
admissible  to  show  that  the  100*.  meant  the  price 
per  cwt.  Sjjict^  v.  Ciwper,  1  Q.  &  D.  52  ;  1  Q.  B. 
424  ;  5  Jur.  1036  ;  10  L.  J.,  Q.  B.  241. 

The  defendants,  merchants  at  St.  Vincent^ 
sent  the  plaintiffs  an  order  to  ship  goods  therein 
specified,  by  the  **  Emerald."  The  order  directed 
that  the  terms  were  to  be  "moderate."  The 
plaintiffs  accepted  the  order,  and  shipped  the 
goods  accordingly.  They  were  lost  in  the  passag*^ 
out : — Held,  first,  that  there  was  a  sufficient 
contract  within  the  Statute  of  Frauds.  Ashcroft 
V.  Morrin,  4  Man.  &.  G.  450  ;  6  Jur.  783. 

Held,  secondly,  that  it  was  not  necessary  for 
the  completion  of  the  contract  that  the  price  of 
the  goods  should  be  specified  ;  it  was  enough  to 
say  that  the  price  should  be  moderate,  and  the 
goods  being  named,  that  price  might  be  ascer- 
tained with  sufficient  certainty  to  satisfy  the 
statute.    lb, 

A  contract  of  sale  may  be  complete  and  bind- 
ing, though  silent  as  to  price  (such  silence  being 
equivalent  to  a  stipulation  for  a  reasonable  price) 
and  as  to  the  time  and  mode  of  payment.  Valpy 
V.  Gibson,  4  C.  B.  837. 

There  may  be  a  complete  contract,  so  as  to 
pass  the  property  in  goods  from  the  seller  to  the 
buyer,  although  the  price  has  not  been  definitely 
agre^  on  between  them.  Joyce  v.  Swann,  17 
C.  B.  (N.B.)  84. 

A  note  of  a  bargain  for  the  purchase  and  sale 
or  goods  must  state  the  price  of  the  goods,  or  it 
will  not  satisfy  the  requisites  of  the  statute. 
Elmore  v.  Kitigscote,  8  D.  &  R.  343  ;  5  B.  &  C. 
583;  29R.  R.  341. 

Part  Performanee— Parol  Eridenee.] — 

After  a  parol  agreement  for  the  sale  of  goods, 
to  be  delivered  by  successive  consignments  at  a 
specified  price,  had  been  entered  into,  a  memo- 
randum in  writing  of  the  bargain,  but  omitting 
the  price,  was  made  and  signed  by  the  agent  of 
the  sellers ;  and  several  of  the  consignments  were 
delivered,  accepted  and  paid  for  at  the  price 
agreed  on  ; — Held,  in  an  action  for  non-delivery 
of  the  remaining  consignments,  that  the  memo- 
randum was  merely  an  admission  of  a  contract 
of  which  there  had  been  part  performance,  and 
that  parol  evidence  was  admissible  to  prove  the 
price.  Jeffcott  v.  North  British  Oil  Co,,  Ir.  R. 
8  C.  L.  17. 

Method  of  Payment.]  —At  the  time  of  entering 
into  a  contract  for  the  sale  of  goods  it  was  agrecil 
that  payment  should  be  made  by  a  cheque 
on  the  defendant's  brother : — Held,  that  the 
omission  of  that  stipulation  did  not  vitiate  the 
memorandum.  Sari  v.  Bourdillon,  1  C.  B.  (N.3.) 
188  ;  26  L.  J.,  C.  P.  78  ;  2  Jur.  (N.S.)  1208;  5 
W.  R.  196. 

nf)on  a  sale  of  whiskey,  the  parol  agreement 
was  that  the  price  should  be  paid  in  cash  within 
a  month  after  delivery,  or  by  a  bill  at  four 
months  with  bank  rate  of  interest  added  : — 
Held,  in  an  action  for  non-delivery  of  the  whiskey, 
that  a  memorandum  in  writing,  representing  the 
sale  as  for  "net  cash,"  was  not  sufficient  to 
satisfy  the  Stat'ite  of  Frauds.  Mahalen  v. 
Dublin  and  Chapelizod  Distillery  Co,,  Ir.  R.  11 
\j,  li.  o«5. 

o.  Names  of  Buyer  and  Seller. 

Certainty  as  to.]— A  contract  in  writing  to 
satisfy  the  Statute  of  Frauds  must  contain  the 
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name  of  the  Beller,  qud  seller,  as  well  as  the 
signature  of  the  person  to  be  charged.  Vanden- 
herg  v.  Spooner,  4  H*&  C.  519  ;  35  L.  J.,  Ex.  201 ; 
L.  k  1  Ex.  816  ;  14  L.  T.  701  ;  14  W.  R.  843. 

The  following  bought  note :  "  D.  S.  agrees  to 
bay  the  whole  of  the  lots  of  marble  purchased 
by  v.,  now  laying  at  Lyme,  at  1*.  per  foot,"  is 
not  a  sufficient  memorandum,  inasmuch  as  it 
does  not  appear  by  reasonable  construction  or 
necessary  intendment  that  V.  is  the  vendor.    Ih, 

It  is  not  necessary  that  the  parties  should  be 
described  as  buyer  and  seller,  provided  it  is  clear 
from  the  surrounding  circumstances  which  posi- 
tion they  respectively  occupy.  Nevoell  v.  ttad- 
^ord,  37  L.  J.,  C.  P.  1 ;  L.  R.  3  C.  P.  52  ;  17  L.  T. 
lis;  16  W.  R.  97. 

A  baker  bought  of  a  flour  dealer  a  quantity  of 
flour.  At  the  time  of  the  sale  Williams,  the 
dealer's  agent,  by  whom  the  sale  was  effected, 
wrote  and  signed  the  following  entry  in  the 
baker's  book  :  "  Mr.  Newell,  82  sacks  culasses, 
at  39«.  280.  To  wait  orders.  Johu  Williams. 
June  8th  "  : — Held,  that  the  surrounding  cir- 
camstances  of  the  contract  might  be  looked  at 
in  ascertaining  the  meaning  of  the  document, 
and  that  it  was  a  sufficient  note  or  memorandum 
of  the  contract  within  the  statute.    Ih, 

Section  17  of  the  Statute  of  Frauds  cannot  be 
satisfied  unless  the  existence  of  a  bargain  or 
contract  appear  evidenced  in  writing,  and  a  bar- 
gain or  contract  cannot  so  appear  unless  the 
parties  to  it  are  specified  either  nominally  or  by 
description  or  reference.  It  must  state  the  name 
of  the  seller  as  well  as  the  buyer ;  the  party 
supplying  as  well  as  the  party  supplied  with 
goods.  Therefore,  where  J.  signed  the  following? 
paper,  addressed  to  no  one  in  particular,  but 
given  to  H.,  "  I  will  furnish  H.  with  funds  to 
purchase  a  steam-engine  on  his  suiting  himself  and 
notifying  the  purchase  to  me,"  and  H.  showed 
this  to  B.,  who  supplied  the  engine  to  J.,  it  was 
held,  that  the  contract  was  void  for  not  stating 
the  name  of  the  party  supplying  the  goods. 
Williams  v.  Byrne^y  1  Moore,  P.  C.  (N.S.)  164  ; 
2  N.  B.  47  ;  9  Jur.  (N.8.)  363  ;  8  L.  T.  69  ;  11 
W.  R.  487. 

How  Imerted.] — It  is  immaterial  when  the 
name  of  the  party  sought  to  be  charged  is  added 
by  the  party  nimself ,  on  what  part  of  the  paper 
it  appears — whether  at  the  head,  in  the  middle, 
or  at  the  end  ;  and  it  is  the  same  thing,  in  that 
respect,  when  it  is  put  there  by  the  party's 
authorised  agent.  Durrell  v.  IksanSj  1  H.  &  C. 
174  ;  31  L.  J.,  Ex.  337  ;  9  Jur.  (N.S.)  104  ;  7  L.  T. 
S7  ;  10  W.  R.  665— Ex.  Ch. 

d.  Signatxire. 

See  ctues,  sub  tit.  Contract,  ante,  vol.  iv.  col.  51. 

Of  Party  to  be  Charged.]— It  is  no  objection 
to  the  validity  of  a  contract  for  the  sale  of  goods, 
signed  by  the  seller,  that  the  seller  cannot  en- 
force the  same  contract  against  the  buyer,  be- 
cause the  buyer  has  never  signed  it.  AlUn  v. 
Btnvnrt,  3  Taunt.  169  ;  12  R.  R,  683, 

A  party  cannot  sue  another  for  not  accepting 
goods,  if  the  contract  note  was  only  signed  by 
himself ;  for  if  he  acted  as  a  broker,  he  cannot 
sue  as  a  principal ;  and  if  he  was  a  principal, 
his  signing  would  not  bind  the  vendee.  Rayner 
V.  LifUhame,  2  Car.  k  P.  124  ;  R.  &  M.  326. 

A  memorandum  signed  by  parties,  whereby 
they  agreed  to  give  so  much  for  goods,  takes  the 
case  out  of  the  statute,  though  not  signed  by  the 


seller,  nor  expressing  any  consideration  for  their 
promise,  otherwise  than  by  inference  from  their 
own  obligation.  EgerUm  v.  MaUhew$y  6  East, 
307  ;  2  Smith,  389  ;  8  R.  R.  489. 

A  note  or  a  memorandum  of  a  contract  for 
the  sale  of  goods,  signed  by  the  seller  only,  is 
not  sufficient.  Champion  v.  Plummer^  I  Bos.  & 
P.  (N.R.)  252  ;  5  Esp.  240  ;  8  R.  R.  796. 

Entry  in  Parties'  Books.] — A  memorandum  of 
sale  of  goods  in  the  vendor's  books,  signed  by 
the  vendee  in  initials,  the  vendor's  name  not 
appearing  in  the  book,  is  not  a  sufficient  note  in 
writing  ;  nor  wiU  the  defect  be  cured  by  a  letter 
from  the  vendee,  in  which  the  vendor's  name 
does  appear,  unless  the  letter  clearly  refers  to 
the  memorandum.  Jacob  v.  Kirk,  2  M.  &  Rob. 
221. 

The  traveller  of  hop  merchants  in  London 
agreed  with  the  defendant,  at  Leeds,  for  the  sale 
to  him,  by  sample,  of  a  quantity  of  hops.  The 
defendant  wrote  in  his  own  book,  which  he  kept, 
the  following  memorandum  :  "  Leeds,  19th  Oc- 
tober, 1836,  sold  John  Dodgson,  27  pockets  Play- 
sted,  1836,  Sussex,  at  lO'Ss, ;  4  pockets  Selme 
Beekley  at  95«.  The  bulk  to  answer  sample. 
Samples  and  invoice  to  be  sent  per  Rockingham 
coach.  Payment  in  bankers'  bills  at  two 
months."  This  was  signed  by  the  traveller  on 
behalf  of  the  sellers  :—  Held,  a  sufficient  memo- 
randum of  the  contract.  JohTUon  v.  Dodgson, 
2  M.  &  W.  653  ;  6  L.  J.,  Ex.  185. 

The  defendant  went  into  the  plaintiffs  shop, 
and  agreed  to  purchase  goods  in  the  aggregate 
exceeding  the  value  of  lOZ.  The  several  articles, 
with  their  respective  prices,  were  entered  in  the 
plaintiff's  order-book,  on  the  fly-leaf,  at  the  be- 
ginning of  which  was  written  the  name  of  the 
plaintiff  ;  and  the  defendant  wrote  his  name  at 
the  foot  of  the  entry,  for  the  purpose  of  verifying 
the  bargain  : — Held,  a  sufficient  signature  of  the 
contract  by  both  parties.  Sari  v.  Bourdillon, 
I  C.  B.  (N.8.)  188 ;  26  L.  J.,  C.  P.  78  ;  2  Jur. 
(N.S.)  1208 ;  5  W.  R.  196. 

Open  Proposal  Signed  by  Writer.]  —A  promise 
in  writing,  signed,  to  pay  any  one  unnamed,  who 
shall  furnish  goods  to  the  writer,  or  to  a  third 
person  making  default,  will  become  a  binding 
contract  with  any  one,  whosoever  he  may  be, 
who  shall  accept  the  promise  in  writing  and 
furnish  the  goods.  Williams  v.  Byrnes, 
supra. 

Kame  Printed.] — ^A  letter  containing  pro* 
posed  terms  of  a  contract  between  A.  B.,  the 
sender,  and  the  sendee,  written  out  by  the  sender 
upon  paper  bearing  a  printed  heading,  "  Memo- 
randum from  A.  B.,"  was  held  to  be  a  sufficient 
note  in  writing  to  charge  A.  B.  A  memorandum 
of  a  contract  is  sufficiently  signed  within  s.  4  of 
the  Statute  of  Frauds  if  it  contains  the  terms  of 
the  contract  and  the  name  of  the  party  charged, 
and  is  given  by  him  to  the  other  party  under 
circumstances  which  show  a  recognition  of  the 
name  as  it  stands  for  his  own.  Tourret  v. 
Oripps,  48  L.  J.,  Ch.  667  ;  27  W.  R.  706. 

A  bill  of  parcels,  in  which  the  vendor's  name 
is  printed,  ddivered  to  the  vendee  at  the  time  of 
an  order  given  for  the  future  delivery  of  goods, 
seems  to  be  a  sufficient  memorandum  of  the  con- 
tract. Saunderson  v.  Jackson,  2  Bos.  ft  P.  238  ; 
8  Esp.  180;  5R.  R.  882. 

A  bill  of  parcels,  in  which  tiie  name  of  the 
vendor  is  printed,  and  that  of  the  vendee  written 
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by  the  vendor,  is  sufficient  to  charge  the  vendor. 
Schneider  v.  ^'orrU^,  2  M.  &  S.  286 ;  15  R.  R, 
826. 

**  Approved  by  me  J.  8."] — QuaBre,  whether 
the  words  "approved  by  me  J.  S.,"  affixed  to 
certain  memoranda  by  way  of  approval  of  an 
arrangement  in  which  the  party  is  interested,  is 
a  signing  within  the  Statute  of  Frauds.  Parker 
V.  Smith,  1  Coll.  C.  C.  608. 

Who  can  Sign  as  Agent.] — One  of  the  parties 
to  a  contract  cannot  sign  the  name  of  the  other 
as  his  agent,  so  as  to  bind  him  under  the  Statute 
of  Frauds.  The  signature  as  agent  must  be  by 
some  third  person.  Sh<irman  v.  Brandt^  40  L.  J., 
Q.  B.  312  ;  L.  R,  6  Q,  B.  720  ;  19  W.  R.  956. 

A  broker,  carrying  on  business  as  "W.  S.  & 
Co.,"  was  authorized  by  Messrs.  B.  &  H.  to  buy 
for  them  in  the  market  200  tons  of  hemp.  He 
drew  up  and  forwaided  to  them  a  contract- 
note  :  "  Bought  for  Messrs.  B.  &  H.  of  our 
principals  200  tons  of  hemp — W.  S.  &  Co., 
brokers."  He  had,  in  fact,  no  principals  as 
sellers  in  the  transaction  ;  but  B.  &  H.  had 
no  notice  of  this.  They  having  refuse<l  to  accent 
hemp  under  the  contract : — Held,  that  he  could 
not  maintain  an  action  on  the  contract,  on  the 
grounds  that  the  contract  in  writing  was  with  an 
undisclosed  principal  as  seller,  and  not  with  him- 
self as  seller ;  and  also,  that  he,  if  a  party  to  the 
contract;  could  not  sign  as  agent  for  Messrs.  B.  6c 
H.,  so  as  to  bind  them  within  s.  17  of  the  Statute 
of  Frauds.    Ih, 

The  agent  contemplated  by  s.  17  of  the 
Statute  of  Frauds,  who  may  bind  a  person  by 
his  signature  to  the  memorandum  of  a  bargain, 
must  be  a  third  person,  and  not  the  other  con- 
tracting party.  Where,  therefore,  an  auctioneer 
wrote  the  name  of  the  defendant  in  his  book 
opposite  to  a  lot  purchased : — Held,  in  an  action 
brought  in  the  name  of  the  auctioneer,  that  such 
entry  was  not  sufficient  to  take  the  case  out  of 
the  statute.  Farehrotlver  v.  Simmons,  5  B.&  Aid. 
333  ;  24  R.  R.  399. 

The  vendor  is  not  an  agent  of  the  vendee  suffi- 
cient to  satisfy  the  statute,  though  he  wrote  the 
note  by  the  direction  and  at  the  dictation  of  the 
vendee ;  an  agent  must  be  some  third  _pei'son. 
Wright  V.  Dannah,  2  Camp.  203  ;  11  R.  R.  693. 

In  an  action  to  recover  tne  price  of  clocks  sold 
by  the  plaintiff  to  the  defendt^ut,  it  appeared 
that  the  plaintiff's  traveller,  when  he  took  the 
order  for  the  goods,  wrot«  out  in  the  presence  of 
,  the  defendant,  upon  printed  forms,  two  memo- 
randa of  it,  putting  the  defendant's  name  upon 
them,  and  handing  one  of  the  papers  to  the  de- 
fendant, who  kept  it : — Held,  that  there  was  no 
evidence  that  the  traveller  signed  the  memo- 
randa as  agent  of  the  defendant,  so  as  to  bind 
him  within  the  Statute  of  Frauds,  s.  17.  Murphy 
V.  Boese,  44  L.  J.,  Ex.  40  ;  L.  R.  10  Ex.  126  ;  32 
L.  T.  122  ;  23  W.  R.  474. 

The  signature  of  a  contract  by  an  agent  autho- 
rised to  make  a  binding  contract  is  sufficient,  and 
it  is  not  necessary  that,  at  the  time  of  signing, 
there  should  be  any  intention  that  such  signature 
should  be  binding  within  the  Statute  of  Frauds. 
Durrell  v.  Etans,  1  H.  &  C.  174  ;  31  L.  J.,  Ex. 
837  ;  9  Jur.  (N.8.)  104  ;  7  L.  T.  97  ;  10  W.  R.  665 
—Ex.  Ch. 

D.,  a  hop-grower,  having  sent  samples  of  his 
hops  to  his  factor,  £.,  went  to  the  factor  and 
offered  to  buy  some  at  162.  16s.  a  cwt.  After 
some  negotiation  between  E.,  the  factor,  and  D., 


the  latter  agreed  to  sell  the  hops  at  that  price, 
and  the  factor  wrot^;  in  his  book,  in  the  presence 
of  D.  and  E..  a  memorandtim  of  the  bargain  in 
duplicate,  one  part  of  which  he  headed  with  the 
name  of  E.  and  the  other  part  with  the  name  of^ 
D.  £.  requested  that  the  date  might  be  altered  y 
so  that  by  the  custom  of  the  hop  trade  he  would 
have  a  week's  more  time  for  payment.  D.  con  - 
rented,  and  the  alteration  was  maile  by  the  factor, 
who  tore  from  his  book  the  part  of  the  memo- 
randum headed  with  the  name  of  £.,  and  de- 
livered it  to  him,  and  kept  the  counterfoil  in  his 
possession  : — Held,  that  there  was  evidence  that 
the  factor  was  the  agent  of  both  parties  for  the 
purpose  of  drawing  the  record  of  the  contract 
binding  on  them  ;  and  that,  if  he  was,  the  name 
of  E.,  at  the  head  of  that  part  of  the  memoran- 
dum delivered  to  him,  was  a  sufficient  signature 
by  his  agent.    lb. 

A  contract  for  the  sale  of  goods  was,  in  the 
presence  and  at  the  desire  of  the  buyer,  writtea 
and  signed  by  the  seller's  traveller  in  a  book  be- 
longing to  the  former,  as  follows  :  "  Of  North  & 
C,  30  mats.  Maurs.  Cash,  two  months.  Joseph 
Dyson  :" — Held,  that  this  was  not  a  sufficient 
note  or  memorandum  of  the  bargain,  Dyson  not 
appearing  to  be  authorised  to  sign  it  as  agent  for 
the  buver.  Graham  v.  Mtiwon,  7  Scott,  769  ;  5 
Bing.  (N.c.)  603  ;  8  L.  J.,  C.  P.  324.  S.  P., 
Graham  v.  FretweU,  4  Scott  (N.K.)  25  ;  8  Man. 
&G.  368;  11  L.  J.,  C.  P.  41. 

The  authority  of  an  agent  to  sign  such  a  con- 
tract need  not  be  in  writing.    Ih, 

Bought  and  Bold  Kotei.] — The  sold  note,  bear- 
ing the  signature  of  the  broker,  who  acts  for 
both  buyer  and  seller,  is  a  note  or  memorandum 
in  writing  of  the  bargain  signed  by  a  lawfully 
authorized  agent  of  the  buyer,  to  satisfy  s.  17  of 
the  Statute  of  Frauds.  Part  on  v.  CroftSy  16  C.  B. 
(N.8.)  11  ;  33  L.  J.,  C.  P.  189  ;  10  L.  T.  34  ;  12 
W.  R.  553. 

A  broker,  signing  a  contract-note  as  selling  as 
broker  for  undisclosed  principals,  cannot  sue  aa 
principal  on  the  contract.  Sharman  v.  Brandt^ 
40  L.  J.,  Q.  B.  312  ;  L.  R.  6  Q.  B.  720 ;  19  W.  R. 
956. 

Where  the  vendor  countermanded  the  autho- 
rity of  the  broker  after  he  had  agreed  to  sell,  but 
before  the  sale  note  was  made  out : — Held,  that 
the  contract  could  not  be  enforced.  Farmer  v. 
Robitutim^  2  Camp.  339,  n. 

A  broker  acting  for  the  plaintiff  made  a  con- 
tract for  the  sale  of  goods  to  the  defendant,  send- 
ing a  note  to  each  party,  but  signing  only  that 
which  was  sent  to  the  seller ;  he,  however, 
entered  the  contract  in  his  book,  in  which  he 
signed  both  the  bought  and  sold  notes.  The 
defendant  kept  the  note  which  was  sent  to  him 
without  objection  until  called  upon  to  accept  the 
goods,  when  he  repudiated  the  contract,  assign- 
ing for  reason  that  the  note  sent  to  him  was  not 
signed  : — Held,  that  his  conduct  amounted  to  an 
admission  that  the  broker  had  authority  to  make 
the  contract  for  him,  and  consequently  that  his 
signature  to  the  sold  note  bound  him.  Thompson 
V.  Gardiner,  1  C.  P.  D.  777. 

Held,  also,  that  the  signed  entry  in  the  broker's 
book  was  a  sufficient  memorandum  of  the  bar- 
gain to  satisfy  the  Statute  of  Frauds.    Ih, 

A  broker  having  a  general  authority  to  pur- 
chase spices  for  one  person,  having  purchased 
some  for  that  person  on  Saturday,  went  to 
another  person  on  the  Sunday,  and  offered  them 
to  him  for  sale,  saying  that  he  would  deliver  the 
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contract  on  the  Monday.  The  person  to  whom 
they  were  offered  Raid,  that  he  roust  have  the 
contract  on  that  day  (Sunday).  A  bought  note 
was  accordingly  delivered  to  him  on  the  Sunday. 
The  broker  could  not  say  when  he  made  out  a 
sold  note  for  the  vendor,  whether  it  was  within 
a  week  or  more  from  the  Sunday ;  but  stated 
that  he  informed  him  of  the  sale  on  the  Monday 
or  Tuesday.  The  entry  in  the  broker's  book  was 
not  signed  : — Held,  that  the  contract  was  not 
sufficient  under  the  statute.  Smith  v.  Sparrow^ 
2  Car.  &  P.  644  ;  4  Bing.  84  ;  6  L.  J.  (O.S.)  C.  P. 
80  ;  29  R.  B.  514. 

A  broker,  employed  to  effect  a  sale  of  goods 
for  his  princii:^,  made  a  verbal  contract  with 
the  yendee,  and  after  entering  it  into  his  own 
book  without  signing  it,  delivered  a  bought  and 
sold  note  to  the  vendor  and  vendee  respectively, 
each  paper  differing  in  its  items : — Held,  that 
there  was  no  memorandum  in  writing  of  the 
contract  to  bind  either  under  the  statute. 
GraiU  v.  Fletcher,  8  D.  &  R.  69  ;  6  B.  &  C.  486  ; 
29  R.  R.  286. 

Where  a  broker  is  authorised  by  one  man  to 
sell  goods,  and  by  another  to  buy  sach  goods, 
an  entry  in  his  book  of  a  sale  of  those  goods 
from  the  one  to  the  other,  signed  by  him,  is  a 
binding  contract  between  the  parties.  Heyman 
Y.  Neale,  2  Camp.  837. 

If  a  broker  makes  a  contract  with  the  defen- 
dant for  the  purchase  of  goods,  and  delivers  by 
mistake  a  bought  note  to  each  party,  and  docs 
not  mention  his  principal's  (ihe  buyer's)  name, 
but  makes  a  proper  entry  of  it  in  his  book  : — 
— Held,  that  the  buyer  may  maintain  an  action 
for  the  breach  of  this  contract.  Oale  y.  Wells^ 
1  Car.  &  P.  388. 

Where  there  is  an  entry  of  the  contract  be- 
tween buyer  and  seller,  by  a  broker  acting  for 
both  parties,  in  his  book,  signed  by  him,  that 
entry  is  the  binding  contract  between  the 
parties,  and  a  mistake  made  by  him  when  send- 
ing them  a  copy  of  it  in  the  shape  of  a  bought 
or  sold  note  will  not  affect  its  validity.  Sieve- 
Wright  y.  Archibald,  17  Q.  B.  103  ;  20  L.  J., 
Q,  B.  529  ;  15  Jur.  947. 

Where  a  broker  omits  to  enter  and  sign  any 
contract  in  his  book,  and  sends  bought  and  sold 
notes  to  the  buyer  and  seller,  if  these  agree  they 
constitute  a  binding  contract ;  but  if  there  is 
any  material  yariance  between  them,  they  are 
both  nullities,  and  there  is  no  binding  contract. 
Ih. 

Where,  in  a  sale  between  brokers,  the  bought 
and  sold  notes  were  not  exchanged,  and  there 
was  no  evidence  that  the  seller  had  notice  of 
the  contract,  but  the  contract  was  in  part  per- 
formed : — ^Held,  that  there  was  a  binding  memo- 
randum. Thovuu,  Ex  parte,  Thorp,  In  re,  11 
Jur.  (N.fl.)  49  ;  11  L,  T.  686— L.  C. 

If  a  broker,  employed  both  by  seller  and 
buyer,  negotiates  a  sale,  but  by  mistake  delivers 
to  the  several  parties  sale  notes  differently  de- 
scribing the  goods,  no  contract  arises.  Thorn- 
ton y.  Kempgter,  5  Taunt.  786  ;  1  Marsh.  365  ; 
15  R.  R.  668. 

The  signed  entry  of  a  contract  in  a  broker's 
book  is  not  of  necessity  the  only  evidence  to 
render  the  contract  binding  withhi  the  statute. 
Owm  y.  Aflalo,  9  D.  &  R.  148 ;  6  B.  &  C.  117  ; 
SO  R.  R.  262  ;  5  L.  J.  (O.S.)  K.  B.  31. 

Where  a  broker  entered  in  his  book  the  terms 
of  a  contract,  but  did  not  sign  it,  and  delivered 
to  the  parties  bought  and  sold  notes  copied  from 
his  book,  and  which  he  did  not  sign : — Held, 


that  these  constituted  a  sufficient  note  or  memo- 
randum of  the  bargain,  and  rendered  it  binding 
upon  the  parties.    lb. 

A  broker  who  is  employed  to  sell  goods  for 
any  person,  and  who  agrees  for  the  sale  of  them^ 
and  gives  to  the  purchaser  and  his  employer  a 
sold  note,  is  to  be  considered  as  an  agent  for 
both  parties ;  and  such  note  is  a  sufficient  note 
within  the  Statute  of  Frauds.  Rucker  v.  Cam- 
meyer,  1  Esp.  105. 

Where  a  person  is  told  by  two  parties  that  he 
is  to  be  the  broker,  to  make  a  contract  between 
them  for  the  sale  of  goods,  and  he  in  conse- 
quence reduces  it  into  writing,  and  sends  a  sale 
note  on  the  terms  to  each  party,  this  is  a  valid 
contract  within  the  statute.  Ckapmnn  y.  Part'- 
rid^e,  5  Esp.  256  ;  8  R.  R.  852. 

The  defendants  bought  of  the  plaintiff  a  quan- 
tity of  wool,  it  being  agreed  between  them,  in 
the  presence  of  a  broker,  that  the  wool  was  to 
be  delivered  in  good  dry  condition.  On  the 
same  day  the  broker  sent  a  sold  note  signed  by 
him  to  the  plaintiff,  no  copy  of  which  was  com- 
municated to  the  defendants,  but  in  which  he 
omitted  the  stipulation  as  to  the  condition  of 
the  wool.  The  wool  delivered  to  the  defendants 
was  not  in  good  dry  condition  : — Held,  in  an 
action  against  them  for  the  price  of  the  wool,  that 
they  were  not  liable,  there  being  no  note  in 
writing  within  the  Statute  of  Frauds,  as  the 
broker  was  not  their  agent  to  make  the  contract, 
but  merely  to  sell  them  wool  in  a  good  dry 
condition.  Pitti  v.  Beckett,  13  M.  &  W.  743  ; 
14  L.  J.,  Ex.  358. 

The  defendant,  a  merchant  residing  at  St» 
Petersburg,  carried  on  business  in  London 
through  H.,  who  had  himself  no  capital  or 
credit,  and  was  universally  known  to  represent 
the  defendant,  though  H.'s  name  was  always 
used.  The  defendant  gave  notice  to  H.  that  he 
purposed  to  cease  employing  him  ;  after  which 
H.  contracted  with  the  plaintiff  to  sell  him 
tallow  (of  more  than  10/.  value),  and  H's  name 
was  used  as  before,  H.  intending  to  make  the 
contract  on  his  own  account ;  but  the  plain- 
tiff did  not  know  this,  and  believed  that  H. 
represented  the  defendant  as  usual.  The  con- 
tract was  made  by  a  broker  acting  for  both 
parties.  He  signed  the  bought  and  sold  notes ; 
the  former  be^ning,  "  Bought  for  T.,"  and  the 
latter,  "  Sold  for  H.  to  my  principals  : " — Held, 
that  the  bought  and  sold  notes  constituted  a 
sufficient  note  in  writing  to  charge  the  defen- 
dant, and  that  he  was  liable.  Tnisman  v.  Loder, 
11  A.  &  E.  589  ;  3  P.  &  D.  567  ;  9  L.  J.,  Q.  B.  165. 

D.  M.  &  Co.,  brokers   in  London,  being  em- 

Eloyed  by  S.  to  purchase  oil,  dealt  with  T.  &  M.,. 
rokers,  who  were  employed  by  the  plaintiff  to 
sell  oil,  without  either  broker  disclosing  the 
names  of  their  principals.  D.  M.  k.  Co.  delivered 
to  T.  &  M.  a  note  as  follows : — **  Sold  this  day 
for  T.  &  M.  to  our  principal,  ten  tons  of  oil," 
specifying  the  terms  and  price,  which  was  above 
lOZ.  This  note  was  signed  "D.  M.  &  Co., 
brokers,  quarter  per  cent,  brokerage  to  D.  M.  & 
Co."  D.  M.  &  Co.  did  not  disclose  the  name  of 
their  principal,  S.,  till  after  the  lapse  of  an  un- 
reasonable time,  when  S.  had  become  insolvent. 
The  plaintiff  sued  D.  M.  &  Co.  for  not  accepting 
the  oil,  laying  the  sale  as  by  himself  to  D.  M» 
&  Co.  D.  M.  &  Co.  denied  the  contract.  On 
the  trial,  ithe  plaintiff  proved  a  custom  in  the 
trade,  that,  when  a  broker  purchased  without 
disclosing  the  name  of  his  principal,  he  was. 
liable  to  be  looked  to  as  principal : — Held,  that 
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evidence  of  this  custom  was  admissible  as  ex- 
plaining the  terms  of  the  instrament,  and  that 
as  thus  explained  it  was  a  sufficient  memoran- 
dum of  the  contract  to  satisfy  the  Statute  of 
Frauds.  Bale  v.  Humfrey,  El.  Bl.  &  EL  1004  ; 
27  L.  J.,  Q.  B.  890 ;  5  Jur.  (N.S.)  191  ;  6  W.  R. 
«54— Ex.  Ch. 

Where  A.,  having  goods  to  sell,  employed  a 
broker  for  the  purpose,  and  B.,  being  desirous  of 
purchasing  them^  authorised  the  broker's  sales- 
man to  offer  a  certain  price,  who  in  consequence 
brought  the  parties  together,  and  who  having 
concluded  the  contract  in  the  absence  of  the 
salesman,  dictated  to  him  the  terms  of  it ;  of 
which  he  made  an  entry  in  his  master's  book, 
but  did  not  sign  it,  and  afterwards  communi- 
cated the  circumstances  to  the  broker,  who 
directed  a  clerk  to  enter  and  sign  the  contract 
in  his  book,  and  sent  a  sale  note,  signed  by  him- 
self, to  A.,  but  no  bought  note  was  sent  to  B.: — 
Held,  that  there  was  no  note  or  memorandum  in 
writing,  signed  by  an  agent  duly  authorised,  to 
satisfy  the  statute.  Henderson  v.  Barnewall^ 
1  Y.  &  J.  887  ;  30  R.  R.  799. 

Auotiozieers.] — It  seems  that  taking  sales  of 
^oods  by  auction  to  be  within  s.  17,  the 
AQctioneer  or  broker,  who  is  a  middleman, 
must  be  taken  to  be  the  agent  of  both  parties, 
so  as  to  bind  the  purchaser  by  his  sigiiaturc, 
Jlinde  v.  WhUehouse,  7  East,  558  ;  3  Smith,  528  ; 
S  R.  R.  676. 

An  auctioneer  is  an  agent  lawfully  authorised 
by  the  buyer  to  sign  a  contract  for  him,  whether 
it  is  for  the  purchase  of  an  interest  in  land  or 
t<oods,  and  his  authority  is  given  by  the  buyer 
bi(iding  aloud ;  and  the  name  of  the  purchaser 
of  divers  lots  at  an  auction  being  written  down 
on  the  sale  bill  opposite  to  such  lots,  for  which 
the  purchaser  was  declared  to  be  the  highest 
bidder,  is  a  note  or  memorandum  in  writing 
sufficient  to  satisfy  the  intent  of  the  statute. 
JSmmerson,  v.  MeelU,  2  Taunt.  38  ;  11  R.  R.  620. 


Entry  in  Sale  Book.]  —The  highest  bidder 


is  bound  by  the  entry  in  the  sale  book  of  the 
auctioneer's  clerk  made  in  his  presence,  upon  his 
name  being  called  out  as  the  purchaser,  even  in 
an  action  brought  by  the  auctioneer.  Bird  v. 
Boulter,  1  N.  &  M.  313 ;  4  B.  &  Ad.  443. 

In  an  action  by  an  auctioneer  against  a  pur- 
chaser for  goods  sold,  on  entry  in  the  sale  book 
hy  the  auctioneer's  clerk,  who  attended  the  sale, 
•and,  as  each  lot  was  knocked  down,  named  the 
purchaser  aloud,  and  on  a  sign  of  assent  from 
blm,  made  a  note  accordingly  in  the  book,  is  a 
memorandum  in  writing  by  an  agent  lawfully 
authorised ;  for  the  clerk  is  not  identified  with 
the  auctioneer,  and  in  the  business  which  he 
performs  of  entering  names,  &c.,  he  is  impliedly 
authorised  by  the  persons  attending  the  sale  to 
be  their  agent.    2b, 

Upon  a  sale  by  auction,  subject  to  conditions 
of  sale,  the  auctioneer's  entry  in  his  book  is  void 
under  the  Statute  of  Frauds,  unless  the  entry 
contains  such  reference  to  the  conditions  as 
to  identify  them  upon  production  as  being  the 
conditions  mentioned  therein.  JRishton  v. 
Whatmore,  47  L.  J.,  Ch.  629 ;  8  Ch.  D.  467 ; 
26  W.  R.  827.  See  Pierce  v.  Chrf,  43  L.  J.,  Q.  B. 
52;  L.  R.  9  Q.  B.  210;  29  L.  T.  219;  22 
W.  R.  299. 

After  Anotlon.] — The  plaintiff  put  up 


for  sale  by  public  auction  a  quantity  of  timber, 


several  lots  of  which  were  unsold.  A  few  days 
afterwards  the  defendant  called  on  the  auctioneer, 
and  selected  from  the  catalogae  two  of  the 
unsold  lots,  which  he  agreed  to  purchase.  The 
auctioneer  then  wrote,  in  the  defendant's  pre- 
sence, his  name  in  the  catalogue  opposite  these 
lots : — Held,  that  the  auctioneer  was  not  the 
agent  of  the  defendant,  so  as  to  bind  him  by 
signing  his  name,  and  consequently  there  was 
no  sufficient  note  or  memorandum  of  the 
bargain.  Mews  v.  Carr,  1  H.  &  N.  484 ;  26 
L.  J.,  Ex.  39. 

So  a  receipt  given  hy  an  auctioneer's  clerk 
three  days  after  the  sale,  and  signed  by  the 
clerk,  acknowledging  payment  of  part  of  the 
purchase-money  for"  Lot  4,  Mr.  J.  S.'s  property." 
is  not  such  a  memorandum  in  writing  as  would 
bind  the  vendor.  Semble,  that  the  name  of  the 
auctioneer  printed  on  the  back  of  the  particulars 
and  conditions  of  sale,  is  sufficient  to  bind  the 
vendor.    Byas  v.  Stafford,  7  L.  R.,  Ir.  590. 

e.  Subsequent  Batiftcatlon. 

Alteration — Connected  Documents.]— A  verbal 
order  for  goods  was  given  with  a  direction  that 
they  should  be  sent  by  a  particular  route.  The 
goods  were  afterwards  sent  by  another  route, 
and  a  letter  written  to  the  purchaser  by  the 
vendors  stating  the  original  order  and  the  altera- 
tion in  the  mode  of  transit,  and  inclosing  an 
invoice  which  contained  the  particulars  of  the 
goods  and  the  price.  The  goods  did  not  reach 
the  purchaser,  who,  on  being  applied  to  after- 
wards for  payment,  wrote  a  letter  in  which  he 
acknowledged  the  original  order,  but  declined 
to  pay  on  the  ground  that  the  goods  were  not 
sent  by  the  route  directed.  In  an  action  for  the 
price  of  the  goods,  the  jury  found  that  the 
purchaser,  by  his  conduct,  had  ratified  the 
alteration  in  the  route  ; — Held,  that  the  letters 
and  invoice  constituted  a  memorandum  in 
writingjof  the  original  contract  within  the  Statute 
of  BVands,  and  the  alteration  of  the  route  having 
been  ratified  by  the  purchaser,  the  vendors  were 
entitled  to  recover,  although  the  ratification  was 
not  in  writing.  Leather  Cloth  Co.  v.  Hleronimus, 
44  L.  J.,  Q.  B.  54  ;  L,  R.  10  Q.  B.  140 ;  32  L.  T. 
307  ;  23  W.  R.  593. 

Admission  of  Parol  Eyidence  to  Prove  Assent 
or  Terms.] — A  memorandum  containing  proposed 
terms  for  the  sale  of  a  ship  having  been  drawn 
up  by  the  vendors*  broker,  but  not  signed,  was 
sent  to  the  purchaser.  He  made  interlineations 
in  red  ink  altering  the  terms,  and  having  signed 
the  document,  returned  it  to  the  vendors'  broker. 
The  alterations  were  subsequently  not  acquiesced 
in  by  the  vendors,  and  were  struck  out,  and 
further  interlineations  were  made  by  the  ven- 
dors. The  vendors'  broker  then  signed  the 
document  and  submitted  it  to  the  purchaser, 
who  assented  to  the  terms  of  it  as  it  then  stood  : 
— Held,  in  an  action  on  a  contract  in  the  last- 
mentioned  terms  against  the  purchaser,  that, 
notwithstanding  the  provisions  of  the  Statute  of 
Frauds,  parol  evidence  was  admissible  to  show 
that  the  purchaser  had  so  assented,  inasmuch  as 
there  had  never  been  a  contract  between  the 
parties  until  such  assent  on  his  part ;  and 
the  effect  of  the  parol  evidence  was,  therefore, 
not  to  vary  a  written  contract,  but  merely 
to  show  what  was  the  condition  of  the  docu- 
ment when  it  became  a  contract  between  the 
parties.     Steioart  v.  Mdowes,  43   L.  J.,  C.  P. 
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204  ;  L.  R.  9  C.  P.  311  ;  30  L.  T.  333 ;  22  W.  R. 
534. 

A.  and  B.  being  jointly  interested  in  a  quantity 
of  oil,  A.  entered  into  a  contract  for  the  sale  of 
it  without  the  authority  or  knowledge  of  B.,  who, 
on  receiving  information  of  the  ciicumstance, 
refnsetl  to  be  bound  by  it,  but  afterwards 
assented  by  parol,  and  samples  were  delivered  by 
the  vendees : —Held,  that  B.'s  subsequent  ratifi- 
cation of  the  contract  rendered  it  binding ;  and 
that  it  was  to  be  considered  as  a  contitict  in 
writiDgr  within  the  statute.    Soamett  v.  Spencer^ 

I  D.  &  R.  32  ;  24  R.  R.  631. 

Authoilty  of  A^ent.]— If  an  agent,  without 
authority,  makes  a  contract  in  writing  for  the 
purchase  of  goods  by  his  principal,  who  sub- 
sequently ratifies  the  contract,  such  ratification 
will  render  a  note  or  memorandum  of  the  sale, 
signed  by  the  agent,  sufficient  under  the  statute. 
Jtiacleati  v.  I>unn,  4  Bing.  722  ;  1  M.  &  P.  761  ; 
6  L.  J,  (o.s.)  C.  P.  184  ;  29  R.  R.  714. 

See  also  PRINCIPAL  AND  AOENT. 

Admbiion  to  Agent.] — Where  the  defendant 
having  commissioned  R.  to  buy  for  him  a  mare 
belonging  to  the  plaintiff,  and  R.  on  the  15th 
May  wrote  to  the  defendant  that  he  had  bought 
the  plaintiff*8  mare  for  i2l.,  and  asked  for  a 
cheque  ;  and  on  the  25th  the  defendant  wrote  to  R. 
that  he  only  retamed  home  the  day  before,  or 
he  would  have  at  once  answered  his  letter  and 
sent  a  cheque  for  the  mare  which  he  had  bought 
for  bini,  and  promised  to  send  a  cheque  : — Held, 
that  the  written  admission  by  the  purchaser  to 
his  agent,  that  he  had  bought  certain  goods  for 
him,  was  a  sufficient  note  or  memorandum  of 
the  bar^in  between  him  and  the  vendor.  Gibson 
V.  Holland,  I  H.  &  R.  1  ;  35  L.  J.,  C.  P.  5  ; 
L.  R.  1  C.  P.  1  ;  II  Jur.  (^.8.)  1022 ;  13  L.  T. 
293  ;  14  W.  R.  86. 

£.  Conneoted  Dooiunents. 

Bonght  and  Sold  Notes — Kateiial  AlterationB 
and  Variations.] — A  material  alteration  in  a  sale 
note  by  the  broker,  after  the  bargain  made,  at 
the  instance  of  the  seller,  without  the  consent 
of  the  purchaser,  annuls  the  instrument,  so  as  to 
preclude  the  seller  from  recovering  upon  the 
contract,  evidenced  by  the  instrument  so  altered 
by  him.  Powell  v.  Dlrett,  15  East,  29  ;  13  R. 
R.  358. 

A  material  alteration  in  a  sold  note  made  by 
the  buyer,  without  the  knowledge  or  consent  of 
the  seUer,  prevents  the  former  suing  on  the 
contract,  notwithstanding  the  duty  of  the  latter 
may  not  be  varied  by  the  alteration.  Mollett  v. 
WackerhaHh,  5  C.  B.  181  ;  17  L.  J.,  C.  P.  47 ; 

II  Jur.  1065. 

If  there  is  a  material  discrepancy  between  the 
bought  and  sold  notes  there  is  no  contract. 
Totonend  v.  Brdkeford,  1  Car.  &  K.  20.  S.  P., 
Fiieiiden  v.  Lery,  11  W.  R.  258 ;  Qregson  v. 
Ruok,  4  Q.  B.  737. 

A  broker  delivered  to  the  vendor  bought  and 
sold  notes  written  on  one  sheet  of  paper,  and  the 
day  for  payment  was  inserted  at  the  end  of  the 
bought  note  only,  but  in  those  made  out  for  the 
purchasers  the  day  was  inserted  at  the  end  of  the 
Wght  as  well  as  of  the  sold  note  : — Held,  that 
KB  the  bought  and  sold  notes  delivered  to  the 
vendor  were  both  written  on  one  sheet  of  paper, 
the  whole  must  be  considered  as  forming  one 
contract ;  and  consequently  that  there  was  no 
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variance.  Maclean  v.  Dunn,  4  Bing.  722  ;  1  M. 
&  P.  761  ;  6  L.  J.  (O.S.)  C.  P.  184  ;  29  R.  R.  714. 
C.  &  Co.  and  H.  k  Co.  were  merchants  st  Cal- 
cutta. H.  k.  Co.  sold  to  C.  &  Co.  indigo,  through 
the  medium  of  a  broker,  who  drew  up  a  sold 
note  addressed  to  H.  &  Co.,  and  submitted  it  to 
H.  for  his  approval ;  when.  H.  having  objected 
to  a  particular  word  remaining,  the  broker  took 
the  note  to  C,  and  informed  him  of  H.*s  objec- 
tion, C.  sti-uck  his  pen  through  the  word  objected 
to  by  H.,  placing  his  initials  over  that  erasure, 
and  returned  it  to  the  broker,  who  thei*eupon 
delivered  it,  so  altered,  to  H.  &  Co.  The  broker 
delivered  to  C.  &  Co.,  on  the  following  day,  a 
bought  note,  which  differed  in  material  terms 
from  the  sold  note  : — Held,  that  the  transaction 
was  one  of  bought  and  sold  notes,  and  that 
the  circumstances  attending  C.'s  alteration  of 
the  sold  note,  and  affixing  his  initials,  were  not 
sufficient  to  make  that  note  alone  a  binding 
contract ;  and  that  there  being  a  material 
variation  in  the  terms  of  the  bought  note  with 
the  sold  note,  they  together  did  not  constitute 
a  binding  contract.  Cmoie  v.  Remfnj^  5  Moore, 
P.  C.  232  ;  3  Moore,  Ind.  App.  448  ;  10  Jur.  789. 

Intention  to  Bind.] — ^A   broker,  acting 


for  the  plaintiff,  verbally  contracted  to  buy  hemp 
of  the  defendant,  and  sent  him  a  note,  stating 
the  terms,  commencing  thus  :  "  Sold  for  Mr.  C. 
to  Mr.  M."  The  defendant  sent  back  another 
note,  commencing :  "  I  have  this  day  sold, 
through  you,  to  Mr.  M.,"  Ac.  The  time  of  the 
sale,  as  stated  in  the  two  notes,  varied  materially. 
In  an  action  against  the  defendant  for  non- 
delivery, treating  the  note  signed  by  him  as  the 
contract : — Held,  that  his  liability  depended 
upon  the  question  of  fact,  whether  the  note 
signed  by  him  was  intended  by  both  parties 
to  be  the  contract,  in  which  case  he  would  be 
liable,  or  whether  the  defendant  only  intended 
to  be  bound  as  the  seller,  provided  the  plaintiff 
should  also  sign  a  note  to  bind  himself  as  buyer. 
Moore  Y.  Campbell,  10  Ex.  323 ;  2  C.  L.  R.  1084  ; 
23  L.  J.,  Ex.  310. 

See  also  cases  ante,  cols.  394,  412. 

Letters — ^Aoeeptanee  in  Terms.] — Letters  do 
not  constitute  a  note  in  writing  of  the  contract 
if  they  vary  in  their  description  of  the  terms  of 
the  contract.  Smith  v.  Surman,  4  M.  &  Rv.  455  ; 
9  B.  &  C.  561  ;  7  L.  J.  (O.S.)  K.  B.  296. 

A  letter  written  by  a  defendant,  in  answer  to 
letters  of  the  plaintiff  containing  the  terms  of  a 
bargain  for  the  sale  of  cotton, does  not  amount  to  a 
sufficient  memorandum,  because  it  does  not 
amount  to  an  absolute  admission  of  the  existence 
of  a  contract  in  the  terms  alleged  by  the  plain- 
tiff, being  equally  consistent  with  the  existence 
of  a  different  contract.  Caregan  v.  Jticliurds,  15 
L.  T.  252. 

On  the  11th  of  January,  B.  verbally  agreed 
with  R.  to  buy  his  wool  for  a  price  exceeding 
10/.,  and  wrote  the  terms  in  a  letter,  which  R. 
took  away.  One  of  those  terms  was, "  the  whole 
to  be  cleared  in  about  twenty-one  days."  In 
a  letter  sent  to  B.  on  the  8th  of  February,  and 
signed  by  R.,  he  said,  "  It  is  now  twenty-eight 
days  since  you  and  I  had  a  deal  for  my  wool 
which  was  for  yon  to  have  taken  all  away  in 
twenty-one  days  from  the  time  you  bought  it. 
I  do  not  consider  it  business  to  put  it  off  like 
this,  therefore  I  shall  consider  the  deal  off,  as 
you  have  not  completed  your  part  of  the  con- 
tract  "    On  the  9th  of  February,  B.  ver- 
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bally  asked  R.  for  a  copy  of  the  contract  which 
he  had  given  him  on  the  1 1th  of  February,  and 
later  on  the  same  day  K.  wrote  and  signed  a 
letter  to  B.  :  "I  beg  to  inclose  a  copy  of  your 
letter  of  the  11th  of  January,  1871/'  On  the 
same  paper  and  underneath,  there  was  in  R.'s 
writing,  a  copy  of  the  letter  of  the  1 1  th  of  January . 
B.  having  sued  R.  for  not  delivering  the  wool : — 
Held,  that,  rightly  interpreted,  R.'8  two  letters 
admitted  the  contract,  but  alleged  that  his  con- 
struction of  the  contract  was  5ie  correct  one  ; 
and  that  taking  the  three  letters  together  there 
was  a  sufficient  memorandum  in  writing  to 
charge  R.  within  s.  17  of  the  Statute  of  Frauds. 
Buxton  V.  Rust,  41  L.  J.,  Ex.  1  ;  L.  R.  7  Ex.  1 ; 
2r>  L.  T.  602  ;  20  W.  R.  100.  Affirmed  41  L.  J., 
Ex.  173  ;  L.  R.  7  Ex.  279  ;  27  L.  T.  210  ;  20  W. 
R.  101 4 -Ex.  Ch. 

The  defendant  agreed  to  purchase  of  the  plain- 
tiff goods,  at  a  discount  of  twenty-five  per  cent., 
from  a  list  of  goods  with  prices  annexed,  and  he 
signed  an  order  for  the  goods  referring  to  the 
list.  The  terms  as  to  discount  were  not 
mentioned  in  the  order.  The  defendant  after- 
wards wrote  to  the  plaintiff,  requesting  him  to 
send  the  invoice,  which  he  did.  The  defendant 
wrote  in  reply  a  letter,  signed  by  him,  returning 
the  invoice,  and  declining  to  take  the  goods  : — 
Held,  that  the  order  was  not  a  sufficient 
memorandum  of  the  bargain,  as  it  did  not  con- 
tain the  price.  And  that  the  letter  returning  the 
invoice  was  not  a  sufficient  admission  of  the  con- 
tract as  stated  in  the  invoice,  so  as  to  satisfy  the 
statute.  Ooodman  v.  Griffiths^  1  H.  &  N.  574  ; 
•26  L.  J.,  Ex.  145  ;  5  W.  R.  369. 

A  nephew  of  the  plaintiff  having  a  horse  to 
sell,  some  negotiations  took  place  between  them  ; 
but  as  they  could  not  agree  as  to  the  price,  the 
horse  was  not  sold ;  sul^equently,  however,  the 
plaintiff  wrote  to  his  nephew,  making  an  offer 
for  the  horse,  stating  in  his  letter  that  he  should 
consider  it  a  bargain  if  he  did  not  hear  to  the 
contrary.  His  nephew  did  not  reply,  and  having 
a  sale  shortly  afterwards  of  some  of  his  effect^), 
the  horse  was  sold  by  mistake,  the  auctioneer 
having  had  instructions  from  his  nephew  not  to 
sell  it.  Two  days  after  the  sale,  the  nephew 
wrote  to  the  plaintiff,  the  contents  of  which 
letter  showed  that  he  intended  to  accept  his 
uncle's  offer  : — Held,  in  an  action  by  the  plaintiff 
against  the  auctioneer  for  the  conversion  of  the 
horse,  that  as  there  was  no  memorandum  in 
writing  binding  the  nephew  at  the  time  of  the 
sale,  and  no  evidence  that  he  had  at  that  time 
accepted  the  offer,  the  property  in  the  horse  had 
not  vested  in  the  plaintiff,  and  that  he  could  not 
rely  on  the  subsequent  letter  of  the  nephew,  as 
that  would  not  relate  back  so  as  to  complete  the 
plaintiff's  title  at  the  time  in  question.  FcltJumse 
V.  Bindley,  7  L.  T.  835  ;  11  W.  R.  429— Ex.  Ch. 
Affirming  11  C.  B.  (n.s.)869  ;  31  L.  J.,  C.  P.  204. 

A  defendant  authorised  his  brokers  by  letter  to 
buy  for  him  a  cargo  of  bone-ash  at  a  certain  price 
))er  ton,  "  on  a  basis  of  70  jwr  cent,  mean  of  two 
London  chemists ;  usual  London  terms,  viz.  c&sh 
in  twenty-eight  days,  less  2^  per  cent."  This 
offer  was  communicated  by  the  defendant's 
brokers  to  the  seller's  brokers,  by  letter,  as 
follows : — '*  We  can  take  the  cargo,  cash  in 
twenty-eight  days  from  last  day  of  landing,  less 
2J  per  cent. ;  to  be  analysed  by  two  London 
chemists."  The  sellers  accepted  the  offer,  and 
sent  a  bought-note  to  the  buyer's  brokers,  de- 
scribing the  terms  of  payment  thus  :  "  Payment, 
cash  before  delivery,  allowing  a  discount  of  2 J 


per  cent,  equal  to  cash  in  Liverpool  within 
twenty-eight  days  from  last  day  of  landing  : — 
Held,  that  there  was  no  substantial  difference 
between  the  offer  and  the  acceptance,  and  con- 
sequently there  was  a  binding  contract  between 
the  parties.  Heytcarth  v.  Knight^  17  C.  B.  (N.8.) 
298  ;  10  Jur.  (N.8.)  866. 

In  an  action  for  a  mare  sold  and  delivered,  it 
appeared  that  the  defendant  having  seen  and 
ridden  the  mare,  i^Tote  to  the  plaintiff,  '*  I  will 
take  the  mare  at  twenty  guineas,  of  course 
warranted,  and  as  she  lays  out,  turn  her  out 
my  mare."  The  plaintiff  agreed  to  sell  her  for 
the  twenty  guineas.  The  defendant  subsequently 
wrote  again  to  him :  "  My  son  will  be  at  the 
World's  End  (a  public  house)  on  Monday,  when 
he  will  take  the  mare,  and  pay  you  ;  send  any- 
body with  a  receipt  and  the  money  shall  be  i)aid  ; 
only  say  in  the  receipt  "sound  and  quiet  in 
harness."  The  pkiintiff  wrote  in  reply,  "  She  is 
warranted  sound  and  quiet  in  double  harness  ;  I 
never  put  her  in  single  harness."  The  mare  was 
brought  to  the  World's  End  on  the  Monday,  and 
the  defendant's  son  took  her  away  without  pay- 
ing the  price,  and  without  any  receipt  or  war- 
ranty. The  defendant  kept  her  two  days  and 
then  returned  her  as  being  unsound.  The  judge 
stated  to  the  jury  that  the  question  was  whether 
the  defendant  had  accepted  the  mare ;  and 
directed  them  to  find  for  the  defendant,  if  they 
thought  he  had  returned  her  within  a  reason- 
able time  ;  and  desired  them  also  to  say  whether 
the  son  had  authority  to  take  her  away  without 
the  warranty.  The  jury  found  that  the  defen- 
dant did  not  accept  the  mare  ;  and  that  the  son 
had  not  authority  to  take  her  away  : — Held,  that 
there  was  no  complete  contract  in  writing  be- 
tween the  parties  ;  that,  therefore,  the  direction 
of  the  judge  was  right ;  that  the  defendant  was 
not  bound  by  the  act  of  the  son  in  bringing  home 
the  mare,  inasmuch  as  he  had  thereby  exceeded 
his  authority  as  agent,  and,  consequently,  that 
the  plaintiff  was  not  entitled  to  i^ecover.  Jordan 
V.  AoHon,  4  M.  &  W.  155  ;  1  H.  &  H.  234 ;  7  L.  J., 
Ex.  281. 

A.  having  applied  to  B.,  a  coachmaker,  to 
build  for  him  a  carnage  of  a  particular  descrip- 
tion, the  latter,  at  his  request,  sent  him  a  draw- 
ing, which  A.  returned  with  objections ;  B. 
thereupon  wrote  to  A.  expressing  his  regret  that 
the  drawing  sent  did  not  meet  his  approval, 
adding,  "  If  you  order,  every  attention  shall  be 
paid  to  any  particulars  you  may  think  proper." 
A.,  in  answer,  wrote,  "  I  have  duly  received  your 
reply  to  my  last,  and  can  only  continue  to 
wonder  at  your  disinclination  to  furnish  me  with 
so  simple  a  drawing  as  I  then  requested,  with 
the  view  of  obviating,  as  far  as  possible,  the 
chance  of  any  misconception  which  might  other- 
wise arise  in  respect  to  my  order,  which  I  can 
now,  of  course,  give  in  general  terms  only,  and 
on  the  assumption  that  you  undertake  to  execute 
it  in  a  manner  which  will  meet  my  approval, 
not  only  on  the  score  of  workmanship,  but  also 
that  of  convenience  and  taste."  The  carriage 
was  thereupon  built,  and  forwarded  to  A.,  who 
found  many  faults  in  it  and  rejected  it : — Held, 
that  the  order  having  been  given  and  accepted 
on  the  express  condition  that  the  carriage  should 
meet  the  apijroval  of  A.,  on  the  score  of  con- 
venience and  taste,  the  latter  was  entitled 
(acting  bon&  fide,  and  not  from  mere  caprice) 
to  reject  it.  Andrews  v.  Beljield,  2  C.  B.  (N.B.) 
779. 

The  plaintiff  wrote  to  the  defendants,  offering 
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to  ^11  them  seed  of  growinp^  turnips,  to  which 
the  defendants  replied  asking  what  tuniips  he 
liad  in  (rrowth,  their  quantities  and  prices.  The 
plaintiff  answered  that  all  he  conld  offer  them 
at  present  was  the  produce  of  five  acres  of  white 
globe  seed  at  \%n,  per  bushel  The  defendants 
•offered  to  take  two  or  three  acres  at  16*.  6rf.  per 
bnsheL  The  plaintiff  replied  that  he  could  not 
nccept  less  than  18#.  The  defendants  then  wrote 
to  him  as  follows  :  '*  In  reply  to  your  favour  of 
-this  momingf  we  beg  to  say  as  our  neighbours 
Are  giving  you  18*.  per  bushel  for  white  globe 
turnips,  we,  as  a  beginning  with  you,  will  take 
the  produce  of  thi^ee  acres  at  that  price,  to  be 
delivered  as  soon  as  harvested,  1861,  free  of 
•carriage  to  London  station.  Let  us  know  what 
•other  sorts  you  may  have  to  offer,  and  also 
w^urzell  seeds  of  sorts  .for  1861  harvest :  waiting 
your  reply."  The  plaintiff  wrote  no  answer  to 
this  letter,  but  subsequently  saw  one  of  the  de- 
fendants at  their  warehouse,  on  which  occasion 
it  was  found  by  the  jury  that  the  plaintiff  ver- 
bally assented  to  the  terms  contained  in  that 
letter  : — Held,  that  there  was  a  suflBcient  memo- 
trandum  or  note  in  writing  of  the  contract. 
Wattg  V.  AimwoHh,  1  H.  &  C.  83  ;  31  L.  J.,  Ex. 
448  ;  6  L.  T.  252. 

The  defendant  verbally  agreed  to  purchase  of 
the  plaintiff  barrels  of  flour.  Tne  defendant 
afterwards  wrote  to  the  plaintiff,  stating  that  he 
"had  received  some  barrels  which  were  not  so  fine 
as  tiie  sample,  and  were  not  the  barrek  he  had 
'bought,  and  that  he  would  not  have  them.  In 
rfinswer  the  plaintiff  wrote  as  follows  :  "  Annexed 
Tou  have  invoice  of  the  flour  sold  you  last 
Friday.  I  am  very  much  astonished  at  your 
finding  fault  with  the  flour ;  it  was  sold  to  you 
subject  to  your  examining  the  bulk,  and  it  was 
-not  until  after  you  had  examined  it,  and  satisfied 
yourself  both  of  quality  and  condition,  that  you 
•confirmed  the  purchase.  What  was  forwai^ded 
you  was  the  same  3'ou  saw.  Under  these  cir- 
•cumstances  you  cannot  therefore  object  to  fulfil 
your  agreement"  The  defendant  replied  as 
follows  :  "  I  beg  to  say  the  barrels  I  have  re- 
•ceived  are  not  the  same  I  saw.  I  took  a  sample 
with  me  from  the  sample  I  have,  and  the  barrels 
I  saw  were  quite  as  fine  as  I  compared  them 
with  ;  nor  were  they  lumpy.  Now  the  barrels 
I  have  received  are  all  very  lumpy,  and  none  of 
them  so  fine  as  the  same.  If  you  will  take  them 
Ixkck,  and  pay  charges,  I  will  with  pleasure  send 
-them  "  : — Held,  that  the  letters  did  not  con- 
stitute a  su^^cient  note  or  memorandum  of  the 
•contract.  Archer  v.  Bayiws,  5  Ex.  625  ;  20 
L.  J..  Ex.  54. 

In  an  action  for  non-dellvery  of  oil-cake  upon 
a  contract  of  sale  of  100  tons  at  92.  per  ton,  to  be 
>of  the  same  quality  as  the  Lost  100  tons  before 
sold  by  defendant  to  plaintiff : — Held,  that  from 
the  letters  of  plaintiff,  to  defendant,  in  which 
this  contract  was  truly  stated  by  plaintiff,  and 
in  reply  to  which  defendant  said  that  he  would 
fulfil  all  contracts  literally  and  in  the  spirit  in 
which  they  were  made  and  which  letters  were 
duly  signeid,  there  was  a  sufficient  memorandum 
of  the  contract  in  writing  to  satisfy  the  Statute 
of  Frauds.  Flton  v.  Kitton,  3  C.  L.  R.  705  ;  3 
W.  R.  233. 

InYoieei.] — An  invoice  of  hops  described  the 
names  of  the  seller  and  buyer  ;  the  latter,  after 
the  receipt  of  the  invoice,  wrote  to  say  the  hops 
had  not  as  yet  been  received,  and  that  if  they  did 
3iot  arrive  soon  he  must  buy  some  elsewhere : — 


Held,  that  the  invoice  and  the  letter  taken  to- 
gether did  not  constitute  a  suflScient  memoran- 
dum. Itichardsofi  v.  Porter^  6  B.  &  C.  437  ;  9 
D.  &  R.  497  ;  5  L.  J.  (o.s.)  K.  B.  175. 

A.  ordered  of  B.  two  looking-glass  frames,  to 
be  filled  with  the  best  plate-glass.  He  sent  to 
A.  an  invoice  enumerating  the  articles,  without 
mention  of  the  glass  to  be  supplied,  of  which 
invoice  A.  acknowledged  the  receipt,  without 
taking  exception  thereto  in  respect  of  any  of  the 
articles  to  be  sold  : — Held,  that  the  invoice  and 
answer  together  did  not  constitute  a  memoran- 
dum to  satisfy  the  statute.  M''Lean  v.  Nicoll,  7 
Jur.  (N.S.)  999  ;  4  L.  T.  863  ;  9  W.  R.  811. 

The  plaintiff  sent  to  the  defendant,  with  cer- 
tain cheese  and  candles,  an  invoice,  specifying 
the  names  of  the  plaintiff  and  of  the  defendant 
as  seller  and  buyer  respectively,  the  quantity  of 
the  goods  and  their  price.  The  defendant  re- 
turned the  invoice  with  a  signed  memorandum 
on  the  back,  saying  that  the  cheese  had  arrived 
badly  crushed,  and  therefore  both  the  cheese  and 
candles  were  returnetl : — Held,  a  sufficient  memo- 
randum of  the  bargain.  Wilkijuton  v.  Mvam^ 
1  H.  &  R.  552  ;  35  L.  J.,  C.  P.  224  ;  L.  R.  1 
C.  P.  407  ;  12  Jur.  (N.S.)  600  ;  14  W.  R.  963. 

Catalogue.]  —  Where  goods  were  sold  by 
auction  to  an  agent,  and  the  auctioneer  wrote 
the  initials  of  the  agent's  name,  together  with 
the  prices,  opposite  the  lots  purchased  by  him, 
oil  the  printed  catalogue ;  and  the  principal 
afterwards  in  a  letter  to  the  agent  recognised 
the  purchase  : — Held,  that  the  entry  in  the 
catalogue  and  the  letter  coupled  together,  were 
a  sufficient  memorandum  of  the  conti*act  within 
the  statute.  P/UlUtfwre  v.  Barry ^  1  Camp.  513  ; 
10  R.  R,  742. 


Conditioiui  of  Sale.] — The  plaintiff  sent 


a  mare  to  be  sold  by  auction  at  the  defendant's 
repository.  The  defendant  advertised  the  mare 
for  sale  by  auction  on  the  28th  of  March,  1872, 
and  circulated  a  printed  catalogue  of  the  horses 
to  be  sold  at  his  sale,  with  conditions  of  sale 
annexed,  in  which  the  plaintiff's  mare  was  de- 
scribed as  Lot  49.  The  defendant  had  a  sales 
letlger,  which  was  headed  **  Sales  by  auction 
28th  March,  18V2,"  in  which  the  plaintiff's  mare 
was  also  numbered  49  :  but  neither  was  the 
catalogue  nor  were  the  conditions  of  sale  an- 
nexed to  the  sales  ledger,  nor  were  they  referred 
to  therein.  On  the  28th  of  March,  1872,  the 
lots  described  in  the  catalogue  were  put  up  by 
the  defendant  for  sale  under  the  conditions.  The 
plaintiff's  mare  was  put  up  for  sale  and  knocked 
down  to  M.  for  332.,  and  thereupon  the  defen- 
dant's clerk  wrote  in  the  columns  of  the  sales 
leilger  left  blank  for  this  purpose  the  name  of 
M.  as  purchaser  and  the  price.  M.  afterwards 
refused  to  take  the  marc  : — Held,  that  the  cata- 
logue and  the  conditions  of  sale  were  not  suffi- 
ciently connected  with  the  entries  in  the  sales 
leilger  to  make  a  note  or  memorandum  in  writ- 
ing of  a  contract  by  M.  to  satisfy  s.  17  of  the 
Statute  of  Frauds.  Peirce  v.  Corf^  43  L.  J., 
Q.  B.  52  ;  L.  R.  9  Q.  B.  210  ;  29  L.  T.  919  ;  22 
W.  R.  299. 

Where,  at  a  public  sale  of  goods  by  auction, 
the  conditions  of  sale  were  reatl  by  the  auctioneer 
before  the  biddings  commenced,  but  the  printeil 
catalogue  did  not  refer  to  the  conditions,  nor 
were  they  attached  to  it,  and  the  agent  of  the 
defendant  was  declared  the  highest  bidder  for  a 
lot,  and  the  auctioneer  put  down  the  price  (103 
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^ineas)  and  the  name  of  the  agent  opposite  the  |  offered  the  plaintiff's  servant  a  shilling  to  bin<l 
lot  in  the  sale  catalogue  : — Held,  that  this  was    the  bargain,  which  was  returned  : — Held,  that 


not  a  sufficient  memorandum  in  writing  of  the 
bargain  to  satisfy  the  statute  ;  but  if  the  condi- 
tions of  sale  had  been  annexed  to  the  catalogue, 
the  putting  down  the  agent's  name  would  have 
been  sufficient  to  bind  his  princhial.  K&nuHtrthy 
V.  Solwfield,  4  D.  &  K.  556  :  2  B.  &  C.  945  ;  2 
L.  J.  (0.8.)  K.  B.  175  :  26  R.  R.  600. 

Upon  a  sale  by  auction  subject  to  conditions 
of  sale,  the  auctioneer's  entry  in  his  book  is  void 
under  the  Statute  of  Frauds,  unless  the  entry 
contains  such  reference  to  the  conditions  as  to 
Identify  them  upon  pi-oduction  as  being  the 
conditions  mentioned  therein.  Rishtim  v.  What- 
nufre,  47  L.  J.,  Ch.  629  ;  8  Ch.  D.  467  ;  26  W.  R. 
827. 


Other  Doeuments.] — Two  distinct  \^Titten  in- 
struments may  be  coupled  together,  so  as  to  con- 
stitute a  memorandum  of  a  contract,  to  satisfy 
the  statute.  Jackson  v.  Loice^  7  Moore,  219  ; 
1  Ring.  9  ;  25  R.  R.  667. 

An  order  for  goods,  written  and  signed  by  the 
seller  in  a  book  of  the  buyer's  but  not  naming 
the  buyer,  may  be  connecte<l  with  a  letter  of  the 
seller  to  his  agent  mentioning  the  name  of  the 
buyer,  and  with  a  letter  of  the  buyer  to  the 
seller,  claiming  the  performance  of  the  order,  to 
constitute  a  complete  contract.  Allen  v.  Bennet^ 
3  Taunt,  169  ;  12  R.  R.  633. 

A  memorandum  of  a  contract  for  the  purchase 
of  flour  by  the  defendant  of  the  plaintiff,  a  miller, 
taken  by  his  rider  in  his  common  order-book  in 
these  terms: — "19th  February,  1811,  of  John 
Smith,  64Z."  (which  was  explained  by  the  witness 
to  mean,  so  much  received  by  the  defendant  in 
satisfaction  of  a  former  ortler),  "  do  40  of  3 — 58  *' 
(which  was  explained  to  mean  a  new  order  for  40 
sacks  of  flour,  called  thirds,  at  58«.  a  sack),  and 
this,  without  any  signature,  is  not  a  sufficient 
memorandum  within  the  statute  to  bind  the 
defendant,  though  it  was  read  over  to  him  by  his 
desire  at  the  time  it  was  written.  And  such 
defective  memorandum  cannot  <be  supplied  by  a 
letter  written  af terwanls  by  the  defendant,  in 
which,  though  he  recognized  the  order,  yet  he 
insisted  that  the  flour  had  not  been  delivered  in 
time,  and  therefore  he  was  not  bound  to  take  it. 
And  it  was  not  competent  for  the  plaintiff  to 
prove,  by  the  parol  testimony  of  the  person  who 
took  the  order,  that  there  was  no  such  term  in 
the  contract  as  to  deliver  the  flour  within  a  given 
time.  Cooper  v.  Smith,  15  East,  103  ;  13  R.  R.  397. 
A  subsequent  letter,  written  and  signed  by  the 
vendor,  referring  to  the  oixier,  may  be  connected 
with  a  bill  of  i>arcels  having  the  vendor's  name 
printed.  Saund(^r»on  v.  Jaclison^  2  Bos.  &  P.  238  ; 
3  Esp.  180  ;  5  R.  R.  580. 

3.  Part  Payment. 

A.  being  indebted  to  B.  in  4Z.  14*.  6^.,  a  parol 
bargain  was  made  between  them  for  the  sale, 
by  sample,  from  A.  to  B.  of  goods  above  the 
value  of  10/. ;  and  it  was  at  the  same  time  agreed, 
that  the  4Z.  14j?.  6i.  should  be  taken  in  part  pay- 
ment. The  goods  were  accordingly  afterwartls 
delivered  but  were  returned  by  the  buyer,  as  not 
accoixling  with  the  sample : — Held,  that  these 
facts  did  not  amount  either  to  a  part  payment 
or  a  payment  by  way  of  earnest.  Walker  v. 
Xus*ey,  16  M.  &  VV.  302  ;  16  L.  J.,  Ex.  120 ;  11 
Jur.  23. 

The  defendant,  on  the   purchase  of  a  horse, 


this  contract  was  not  a  sufficient  compliance  with 
the  statute.  Blenkinnop  v.  Clayton,  1  Moore. 
328  ;  7  Taunt.  597  ;  18  R.  R.  602. 

The  Statute  of  Frautls  will  prevent  a  pai*oI 
agreement  to  buy  goods,  without  either  earnest 
or  delivery,  from  giving  the  buyer  any  pro- 
perty in  them.    Alexander  v.  Comber,  1  H.  Bl.  20. 

4.  ACCEPTANCE  AND  RECEIPT. 

a.  Oenarally. 

The  acceptance  and  actual  receipt  of  goods,, 
which  made  a  written  agi-eement  unnecessary, 
are  not  such  an  acceptance  and  a  receipt  as  will 
preclude  the  purchaser  from  questioning  the 
quantity  or  quality  of  the  goods,  or  in  any  way 
disputing  the  fact  of  the  performance  of  the- 
contract  by  the  vendor.  Mnrtim  v.  Tibbeft, 
15  Q.  B.  428  ;  19  L.  J.,  Q.  B.  382  ;  14  Jur.  669. 

The  effect  of  such  statutory  acceptances  and 
receipt  is  merely  to  dispense  with  the  necessity 
of  a  written  memorandum  of  the  contract.    lb. 

But  there  can  be  no  acceptance  and  actual' 
receipt  of  goods  within  the  statute,  unless  the 
vendee  has  had  an  opportunity  of  judging 
whether  the  goods  sent  correspond  with  the- 
order.  HufU  v.  Hechty  8  Ex.  814  ;  22  L.  J.,  Ex. 
293. 

SuiBoienoy  of.] — ^The  defendant  verbally  agreed 
to  purchase  a  specific  quantity  of  barley  from 
the  plaintiff,  on  the  terms  that  the  bulk  should 
be  well  dressed  and  equal  to  sample.  The  plain- 
tiff accordingly  delivered  an  instalment  of  the 
barley  to  the  defendant,  whose  foreman  received 
it  and  gave  a  receipt  marked  "Not  equal  to 
sample.'*  Next  moniing  the  defendant  himself 
inspected  the  bulk,  and  wrote  immetliately  to- 
the  plaintiff  refusing  to  accept  on  the  ground 
that  the  barley  was  not  well  dressed  nor  equal  to- 
sample  : — Hel<l,  in  an  action  by  the  plaintiff  for 
goods  sold  and  delivered  to  the  defendant,  that 
there  was  evidence  of  an  acceptance  sufficient  to- 
satisfy  s.  17  of  the  Statute  of  Frauds.  Kibble  v. 
(/ovgh,  38  L.  T.  204— C.  A. 

The  plaintiff  verbally  sold  to  the  defendant 
six  bales  of  wool.  On  the  31st  July  the  goods 
were  sent  off  by  the  plaintiff,  and  delivei-etl  at  a 
railway  station,  and  were  received  there  and 
taken  to  his  own  premises  by  the  defendant,  who- 
then  unpacked  the  wool,  and  wrote  the  same 
day  to  the  plaintiff  stating  that  two  o^  the  bales 
were  inferior  to  sample,  and  adding,  "  Please  say 
what  is  to  be  done  in  the  matter."  The  plaintiff 
replied  by  a  letter  of  1st  August  denying  that 
the  bales  were  not  equal  to  sample.  On  4th. 
August  the  defendant,  who  had  been  from  home 
since  1st  August,  returnetl,  and  having  seen  the 
plaintiffs  letter,  sent  the  goods  back  to  the 
railway  station,  and  telegraphed  to  the  plaintiff 
refusing  to  accept  them.  Between  31st  July  and 
4th  August  the  defendant  offered  the  goods  for 
sale  in  the  market,  stating,  however  (according 
to  his  own  evidence),  that  he  had  not  accepted 
the  goods,  and  that  he  would  have  to  make  other 
arrangements  before  he  could  sell.  The  plaintiff 
having  brought  an  action  to  recover  the  price  of 
the  goods  from  the  defendant,  the  jury  at  the 
trial  found  that  two  of  the  bales  were  not  equal 
to  sample ;  and  tlie  judge  thereupon  directed  a 
verdict,  and  gave  judgment  for  the  defendant : — 
Held,  that  judgment  was  rightly  entered  for  the 
defendant,  as  there  was  no  evidence  of  a  sufficient 


425 


SALE    OF    GOODS^Statute  of  Frauds. 


426 


acceptance  and  receipt  of  the  gootls  within  s.  17  I  wards  rejects  the  gocxls  on  the  ground  that  they 


of  the  Statute  of  Frauds  to  take  the  case  out  of 
the  statute ;  and  the  defendant's  conduct  had 
prechuled  him  from  rejecting  the  gootls  as  not 
equal  to  sample.  Richard  v.  Moore,,  38  L.  T.  841 — 
€.  A. 

The  plaintiff  verbally  agreed  to  sell  to  the 
<lefendant  trees  growing  upon  the  plaintiffs 
land,  **  to  be  got  away  as  soon  as  possible."  The 
defendant  thereupon  cut  down  some  of  the  trees, 
and  lopped  off  the  stumps  and  branches.  The 
plaintiff  afterwards  countermanded  the  sale,  but 
the  tlefendant  cut  <lown  the  remaining  trees  and 
carried  them  away  : — Held,  that  as  the  trees  were 


are  not  equal  to  sample,  and  if  the  goods  prove 
equal  to  sample  the  purchaser  is  liable.  Peufe  v. 
Morgan,  U  L.  J.,  Q.  B.  434  ;  15  Q.  B.  D.  228  ; 
53  L.  T.  126  ;  33  W.  R.  793— C.  A. 

Beeognition  of  Pre-existing  Contract.] 

—The  defendant  agreed  to  pm'chase  from  the 

Slaiiitiffa  goods  exceeding  102.  in  value  to  be 
elivei-ed  on  July  21,  or  the  order  to  be  can- 
celled. The  goods  were  not  delivei-ed  on 
July  21,  and  it  was  orally  agreed  that  the 
defendant  should  take  delivery  on  August  8. 
On  that  day  the  goods  were  sent,  and  a  receiving 
to  be  felled  forthwith  after  the  agreement  to  buy  '  note  was  handed  to  the  buyer.  The  latter  looked 
them,  tae  contract  did  not  relate  to  an  interest ,  at  the  goods  and  drew  out  a  sample,  and  de- 
in  land  within  s.  4  of  the  statute  of  frauds  ;  that  daring  that  it  was  not  up  to  his  sample  refused 
the  contract  was  for  the  sale  of  goo<U.  and  that  i  to  take  delivery  : — Held,  that  there  was  evidence 
there  liad  been  a  suiflcient  acceptance  and  actual  upon  which  it  could  be  found  that  there  was  an 
receipt  to  satisfy  s.  1 7  of  the  statute  of  frauds,  i  acceptance  within  the  meaning  of  sub-s.  3  of  s.  4 
Mar»haU  v.  frreen,  45  L.  J.,  C.  P.  153  ;  1  C.  P.  D. '  of  the  Sale  of  Goods  Act,  1893.  Ahhott  y,WoUey, 
35  ;  33  L.  T.  404  ;  24  W.  R.  175.  64  L.  J.,  Q.  B.  587  ;    [1895J  2  Q.  B.  97  ;    14  R. 

In  order  to  satisfy  the  statnte.  there  must  be   455  ;   72  L.  T.  581  ;  43  W.  R.  513  ;  59  J.  P.  500 


both  an  acceptance  of  the  goods,  or  part  of  them, 
and  an  actual  receipt  of  them.  Cttsark  v. 
JhtbiHMH,  1  B.  &  S.  299  ;  30  L.  J.,  Q.  B.  261  ;  7 
Jur.  (N.8.)  542  ;  4  L.  T.  506  ;  9  W.  R.  735. 

But  it  is  not  necessary  that  the  acceptance  of 
(he  goods  should  follow  or  be  contemporaneous 
■with  the  receipt  of  them  ;  an  Jicceptance  prior  to 
the  receipt  will  suffice.    Jh, 

In  order  to  satisfy  the  statute  of  frauds  there 
must  be  an  acceptance  and  actual  receipt  of  the 
goods,  or  part  of  them,  with  the  consent  of  the 
vendor  ;  and  if  before  s  ich  acceptance  the  vendor 
i-esciuds  the  contract,  the  assignees  of  the  buyer, 
in  the  case  of  his  bankruptcv,  cannot  claim  them. 
Swith  V.  Hudiion,  6  B.  &  Sl  431  :  34  L.  J..  Q.  B. 
145  ;  11  Jur.  Gv.s.)  622  ;  12  L.  T.  377  ;  13  \V.  R. 
<>83. 

There  must  be  such  an  acceptance  of  goods  as 
to  show  that  the  person  to  whom  they  have 
Ixien  delivei-ed  has  receival  them  under  a 
4jon tract  of  sale.  Banu'tt  v.  Farley,  11  L.  T. 
107  ;  12  W.  R.  748. 

It  is  not  necessary  that  the  acceptance  should 
l>e  on  all  the  terms  of  the  contiact  of  sale.  Tom- 
kinttm  V.  Staight,  17  C.  B.  698 ;  25  L.  J.,  C.  P. 
«5  ;  2  Jur.  (N.S.)  354  ;  4  W.  R.  299. 

The  laare  acceptance  of  the  goods  by  the  vendee 
as  owner  is  sufficient,  although  the  vendee,  imme- 
<liately  after  accepting  them,  states  that  he  does 
so  on  terms  different  from  those  on  which  the 
vendor  delivered  them.    Ih, 

The  acceptance  must  be  by  some  act  or  conduct 
on  the  part  of  the  buyer  indicating  an  intention 
to  retain  the  goods ;  or  such  as  reasonably  would 
lead  the  seller  to  think  they  are  accepted,  and 
this  may  be  by  retention  of  them  for  such  a 
time  as  reasonably  might  lead  to  that  conclusion. 
Jiowen  V.  Pontifex,  3  F.  &  F.  739. 

The  acceptance  of  goods  by  the  buyer,  if  they 
are  above  the  value  of  10/.,  and  there  has  been 
no  written  memoramlum  of  the  contract,  must 
be  clear  and  unequivocal ;  and  the  court  will 
not  allow  a  constructive  acceptance  to  be  suffi- 
cient.   Mclnflle  V.  Pivnir,  1  Car.  &  P.  272. 

Where  goods  of  the  value  of  10/.  or  upwai-ds 
are  sold  by  a  verbal  contract  and  deliveretl,  and 
the  purohaser  retains  them,  and  deals  with  them 
in  such  a  way  as  to  prove  that  he  admits  the 
existence  of  a  contract,  and  admits  that  the 
goods  were  delivered  under  the  contract,  this  is 
a  sufficient  acceptance  to  satisfy  s.  17  of  the 


statute  of  frauds,  although  the  purchaser  after- 1  been  taken  away  in  the  meantime  by  a  creditor 


— C.A. 

Goods  already  Deliyered.] —Under  a  parol 
contract  for  the  sale  of  goods,  within  the  statute 
of  frauds,  made  with  a  i)arty  already  in  posses- 
sion of  the  goods,  there  may  be  a  sufficient 
acceptance  to  satisfy  the  statute  without  a  re- 
deliverv  to  the  buyer.  Edan  v.  Dudjudd,  1  Q.  B. 
302  ;  4*  P.  &  D.  656  ;  5  Jur.  317. 

Where  D.  had  been  employed  by  E.  to  enter 
the  goods  at  the  custom-house,  and  sell  them 
for  him,  and  agreed  by  parol  to  buy  ceitain 
portions  of  them  from  E.,  and  afterwards  sold 
them,  and  sent  in  an  account  of  them  to  £. : — 
Held,  that  it  was  a  question  for  the  jury,  whether 
D.  had  accepted  and  I'esold  the  goocls  as  pur- 
chaser, and  that  parol  evidence  of  such  accept- 
ance was  admissible.    Jb. 

Intention  in  Aeoepting.] — Where,  by  one  of 
the  printed  conditions  in  a  catalogue  of  a  sale 
by  auction,  the  purcliaser  was  to  pay  30/.  per 
cent,  upon  being  declared  the  highest  bidder, 
and  the  residue  before  the  goods  were  removed  ; 
and  a  person  attending  such  sale  bid  for  a  lot, 
and,  having  been  declared  the  highest  bidder, 
the  article  w.os  immediately  delivered  to  him  ; 
but  in  a  few  minutes  afterwanls  he  returned  it, 
stating  that  he  had  been  mistaken  in  the  price, 
and  refused  to  take  it,  and  no  part  of  the  price 
for  which  it  was  knocked  down  having  been 
paid  : — Held,  that  it  was  a  question  of  fact  for 
the  jury,  whether  there  had  been  such  a  delivery 
by  the  seller  and  acceptance  of  the  article  by  the 
buyer,  as  would  take  the  case  out  of  the  statute, 
so  as  to  show  that  it  was  the  intention  of  both 
parties  to  be  bound  by  the  sale,  no  deposit  upon 
the  ))rice  having  been  made  by  the  vendee, 
agi'eeably  to  one  of  the  printed  conditions  in  the 
catalogue.  Phniivi  v.  BUtoUi,  3  D.  &  R.  822  ; 
2  B.  A:  C.  511  ;  2  L.  J.  (0.8.)  K.  B.  116  ;  26  R.R. 
433. 

Vendor  Agent  for  Vendee.]  —  The  plaintiff 
bought  of  the  defendant  and  pai<l  ^ov  hops, 
which  lay  at  the  warehouse  of  F.,  having  been 
placed  there  by  a  party  who  had  sold  them  to 
the  defendant.  After  the  sale,  the  plaintiff  was 
informed  that  the  hops  were  at  F.  s,  had  them 
weighed  there,  and  took  away  part.  Some  days 
after  he  applied  for  the  residue,  but  they  had 
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of  the  first  seller.  The  defendant  had  not  given 
the  plaintiff  a  delivery  order,  nor  had  he  de- 
manded one  : — Held,  that  F.  had  the  residue  of 
the  hops  in  his  possession  as  agent  to  the  plain- 
tiff, and  that  the  defendant  was  not  liable  to  the 
plaintiff  for  the  non-<lelivery  of  them.  Wiwd  v. 
Tas9ell,  6  Q.  B.  284. 

Ooodf  left  with  Vendor  m  Pledge  for  Priee.] — 
Teas  are  sold,  to  be  paid  for  at  appointed  days, 
the  sales  being  made  according  to  the  custom  of 
the  trade,  whereby  the  goocls,  when  sold,  are 
left  as  pledge  for  full  payment  with  the  vendor, ; 
who  in  case  of  non-payment  is  at  liberty  to  re- 
sell, and  charge  the  loss  to  the  original  purchaser. ' 
The  purchase-money  is  not  paid  at  the  appointed  ' 
time  ;  the  purchaser  becomes  bankrupt,  and  the 
vendor,  having  sold  part  of  the  teas  before  the 
fiat  and  the  rest  aft^rwanls,  gives  the  estate 
credit  for  the  clear  proceeds  of  the  sales  : — Held, 
that  although  there  was  no  delivery  of  the  goods, 
the  original  sale  was  a  binding  contract  within 
the  Statute  of  Frauds,  and  that  the  vendors  were 
entitled  to  prove  for  the  residue  of  the  purchase- 
money  unsatisfied  bv  the  sale.  Moffat^  Ex  parte, 
Tate,  In  re,  2  Mont.  D.  &  D.  170.  And  see  1 
Mont.  D.  6i  D.  282. 

On  the  question  whether  there  has  been  a 
delivery  and  an  acceptance  of  goods,  the  existence 
of  a  lien  is  a  circumstance  to  be  considered  by 
the  jury,  but  is  not  a  perfect  test  of  acceptance. 
Wright  v.  Percival,  8  L.  J.,  Q.  B.  258. 

User  by  Vendee.] — ^A.  agreed  to  purchase  of 
B.  a  carriage,  then  standing  in  the  shop  of  B., 
A.  at  the  same  time  desiring  that  certain  altera- 
tions might  be  made  in  it.  The  alterations 
having  been  made,  the  carriage  was,  at  A.'8  re- 
quest, placed  in  the  back  shop.  On  Saturday, 
tbe  14th  November,  A.  called  at  the  shop,  and 
requested  B.  to  hire  a  horse  and  a  man  for 
him,  and  to  send  the  carriage  to  his  house  on  the 
following  day,  in  onler  that  he  might  take  a 
drive  in  it,  A.  having  previously  intimated  his 
intention  to  take  'the  carriage  out  a  few  times, 
in  order  that,  as  he  wai^  going  to  take  it  abroad, 
it  might  pass  the  custom-house  as  a  second-hand 
carriage.  The  carriage  was  accordingly  sent  to 
and  used  by  A.  on  the  Saturday,  A.  paying  for 
the  hire  of  the  horse  and  man.  A.  afterwards 
refused  to  take  or  pay  for  the  carriage  : — Held, 
that  there  was  a  sufficient  acceptance  of  the 
carriage  by  A.  before  Sunday,  the  loth  Novem- 
ber, to  entitle  B.  to  recover  upon  a  count  for 
goods  bargained  and  sold.  Beaumont  v.  Brtngeri, 
5  C.  B.  301. 

Defendant  having  agreed  to  buy  a  carriage  of 
plaintiffs,  came  after  it  was  finished  to  the 
plaintiffs'  manufactory,  bringing  with  her  a 
cover  for  the  hind  sent,  and  a  set  of  traces, 
which  the  carriage  had  been  previously  made  to 
fit.  One  of  the  plaintiffs  said  the  carriage  wa^; 
complete.  Defendant  got  into  it  and  said  it  was 
a  very  nice  one.  She  then  desired  plaintiffs  to 
order  jxjst-horses  to  take  it  home,  stating  that 
she  woultl  call  at  half -past  four  in  the  afternoon  ; 
she  added  that  she  had  brought  a  cover  to  put 
over  the  hind  seat  and  directed  it  should  be  put 
over  twice  doubled.  The  cover  was  accordingly 
put  over  the  seat  in  her  presence  and  agreeably 
to  her  directions.  The  afternoon  being  wet,  at 
five  o'clock  the  defendant  came  to  the  plaintiffs 
and  said  that  she  would  not  take  the  carriage 
home  that  evening.  Defendant  afterwards  re- 
fused to  pay  the  price  asked  by  plaintiffs,  and 


did  not  take  the  carriage  awaj- : — Held,  a  suffi- 
cient acceptance  to  satis? v  the  Statute  of  FraucU*^ 
Wright  V.  Percival,  8  1,,^^.,  Q.  B.  258. 

Sale  of  Pnmitnre  to  Tenant.] — ^A.,  being- 


himself  yearly  tenant  of  a  house  to"B.,  underlet 
the  house  and  furniture  at  a  weekly  rent  to  C^ 
A.  being  desirous  of  getting  rid  of  bis  tenancy  at 
the  end  of  the  current  year,  offered  to  sell  the 
furniture  to  C.  for  60/.,  which  C.  thought  tot» 
much,  but  verbally  agreed   to  have  it  valued,, 
and  to  pay  so  much  as  it  should  be  found  worth, 
on  B.'s  agreeing  to  accept  him  as  his  tenant,  in- 
stead of  A.    The  furniture  was  valued  at  80^., 
which  C.  refused  to  give,  but  offered  the  50/. 
Before  the  expiration  of  the  year,  an  agent  of  A, 
took  the  key  out  of  the  door  and  gave  it  to  C, 
telling  him  that  he  must  settle  with  A.  himself 
about  the  furniture ;  B.  refused  to  accept  C.  a.s 
his  tenant,  and  he    continued   to  occupy  the 
house  and  use  the  furniture  as  before,  but  con- 
tinually giving  notice  to  A.  to  take  away  the 
furniture,  which  he  refused  to  do ;  and  after  the 
lapse  of  three  months,  C.  sent  it  to  a  broker's  : — 
Held,  that  there  was  no  evidence  of  an  accept- 
ance by  C.  of  the  furniture  under  a  contract  of 
sale,  to  satisfy  the  Statute  of  Frauds.    Lilly  wh  ite 
V.  Deverevx,  15  M.  &  W.  285. 
And  tee  casem,  infra,  col.  432. 

Agiitment.] — The  defendant  verbally  agreed 
to  buy  of  the  plaintiff  some  cattle  then  in  hi* 
field.  After  the  bargain  was  concluded,  the  de- 
fendant felt  in  his  pocket  for  his  cheque-lxx>k^ 
in  order  to  pay  for  the  cattle,  but  finding  that  he 
had  not  got  it,  he  told  the  plaintiff  to  come  to- 
his  house  in  the  evening  for  the  money.  It  was 
agreed  that  the  cattle  should  remain  in  the 
plaintiff's  field  for  a  few  days,  and  that  the  de- 
fendant should  feed  them  with  the  plaintiffs 
hay,  which  was  accordingly  done : — Held,  that 
there  was  no  evidence  of  an  acceptance  of  the 
cattle.  Holmes  v.  IIosktHn,  9  Ex.  753  ;  2  W.  R, 
376. 

Where  it  was  agreed,  by  parol,  between  A.  and 
B.,  that  A.  should  sell  B.  a  mare  and  a  foal,  and 
should,  at  his  own  ex|>ense,  keep  them  until  a 
certain  day,  and  that  A.  should  also,  for  a  given 
time,  keep  and  feed  a  mare  and  a  foal  belonginic 
to  B.,  and  that  in  consideration  of  all  this,  B. 
should  fetch  away  A.'s  mare  and  foal  on  the  day 
named,  and  pay  him  8U/. : — Held,  that  this,  ho 
far  as  it  related  to  the  sale  of  A.*s  mare  and  foal, 
was  a  contract  within  the  17th  section  of  the 
Statute  of  Frauds,  and  void  for  want  of  being  in 
writing,  no  point  having  been  made  at  the  trial 
as  to  the  value.  Harmon  v.  Beeve,  18  C.  B.  587; 
,  25  L.  J.,  C.  P.  257 ;  4  W.  R.  599. 

Betting  apart  fbr  Vendee.]— A  vendee  agreed 
verbally  at  a  public  market  with  the  agent  of 
the  vendor  to  purchase  twelve  bushels  of  tares, 
constituting  part  of  a  larger  quantity  in  bulk, 
then  in  the  possession  of  the  vendor,  and  they 
were  to  remain  with  him  till  called  for.  The 
agent  afterwards  measured  the  quantity  of 
twelve  bushels,  and  set  them  apart  for  the 
vendee,  but  no  nuemocandam  in  writing  was^ 
made,  nor  was  anything  jmid  by  way  of  earnest, 
or  sample  given : — Held,  that  this  did  not 
amount  to  an  acceptance  by  the  vendee,  so  as  ii> 
take  the  agreement  out  of  the  statute.  Howe  v. 
Palmer,  Z  B.  &Ald.  821. 

Goods  on  Land  of  Tliird  Party.] — ^A.  sold  to  B. 
a  rick  of  hay,  standing  on  land  in  the  occupation 
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cl  C,  at  an  entire  price,  undertaking  to  deliver 
it  to  B.  before  a  certain  day,  upon  request,  B. 
engaging  to  take  it  away  on  or  before  that  day  ; 
C.  having  previously  acknowledged  the  hay  to 
be  the  property  of  A.,  and  consented  that  it 
should  remain  on  the  premises  until  that  day. 
A.  gave  an  order  to  C.  to  permit  B.  to  remove 
the  hay,  which  C.  refused  to  do  : — Held,  a  suflS- 
cient  delivery  of  the  hay  as  between  A.  and  B. 
Salter  v.  Wtwllams,  2  Man.  &  G.  6o() ;  3  Scott, 
(S.K.)  59  ;  10  L.  J.,  C.  P.  146. 

On  Agr«ement  to  Beturn.]— The  plaintiff  en- 
tered into  a  parol  agreement  to  sell  to  the  de- 
fendant a  mare  for  20^.,  subject  to  the  condition, 
that,  if  it  should  prove  to  be  in  foal,  he  should, 
on  receiving  12/.  from  the  plaintiff,  return  it  on 
request.  1'he  plaintiff  delivered  the  mare  and 
received  20/.  On  its  proving  to  be  in  foal,  he 
tendered  the  defendant  12/.,  and  requested  him 
to  return  the  mare,  which  he  refused  to  do : — 
Held,  that  the  contract  to  return  it  on  payment 
of  12/.  was  not  a  distinct  contract  of  sale,  but 
one  of  the  conditions  of  the  original  sale  to  the 
defendant,  and  that  the  deliverv  of  the  mare  to 
the  <lefendant  took  the  whole  agreement  out  of 
the  statute,  so  as  to  enable  the  plaintiff  to  sue 
for  the  refusal  to  return  it.  Willmvig  v.  Bur- 
goat.  10  A.  &  E.  499  ;  2  P.  &  D.  422 ;  8  L.  J., 
Q.  B.  286. 

Order  to  Whaxflnger.] — A  written  order  given 
by  the  seller  of  goods  to  the  buyer,  directing  the 
person  in  whose  care  the  goocJs  are  to  deliver 
them,  is  a  sufficient  delivery  within  the  Statute 
of  Frauds.    Searle  v.  Xeere^i,  2  Esp.  598. 

Where  goods  above  the  value  of  10/.,  lying  in 
the  London  Docks,  were  sold  without  any 
written  contract,  and  a  delivery  order  given  to 
the  buyer : — Held,  that  the  buyer's  acceptance 
of  the  delivery  order  was  not  an  actual  accept- 
ance of  the  goods,  so  as  to  take  the  case  out  of 
the  Statute  of  Frautls.  Bentall  v.  Bvrn^  5  D.  &R. 
284  ;  3  B.  &  C.  423  ;  R.  &  M.  107  ;  3  L.  J.,  (o.s.) 
K.  B.  42  ;  27  R.  R.  391. 

Aeeeptanoe  of  Warrant.] — The  defendant  ver- 
bally ordered  goods  of  the  plaintiff's  agent  in 
London,  the  price  of  which  was  15/.  The  goods 
were  accordingly  sent  from  abi*oad  to  the  agent, 
who  warehoused  them  with  a  wharfinger,  ami 
received  from  him  a  warrant,  by  which  the 
goods  were  made  deliverable  to  the  agent  or  his 
asBignees  by  endorsement,  on  payment  of  rent 
and  charges  from  a  certain  day.  This  warrant 
the  agent  indorsed  to  and  sent  to  the  defendant ; 
the  defendant  kept  the  warrant  for  ten  months, 
and  was  re[)eatedly  applied  to  for  the  charges 
and  the  price  of  the  goods,  which  he  did  not 
pay,  nor  did  he  return  the  warrant,  but  said  he 
bad  sent  it  to  his  solicitor,  and  meant  to  defend 
the  action  as  he  had  not  ordered  the  goods,  and 
the  goods  would  remain  at  present  in  bond  : — 
Held,  that  although  there  was  sufficient  evi- 
dence of  the  acceptance  of  the  goods,  if  they 
had  been  delivered  to  the  defendant,  there  was 
no  evidence  of  the  receipt  ot  the  goods,  sufficient 
to  satisfy  the  Statute  of  Frauds.  Farina  v. 
Home,  16  M.  &  W.  119  ;  16  L.  J.,  Ex.  73. 

l^eliYorj  to  Warehouse  of  Third  Party.] — On 
the  19th  March,  1842.  W.,  a  miller,  residing  near 
Hereford,  gave  a  parol  ortler  to  A.,  a  manufac- 
turer of  iron  goods  at  Bristol,  for  some  mill 
machinery  to  be  forwarded  by  the  Hereford 
sloop,  commanded  by  B.,  the  usual  mode  of  con- 


veying goods  by  water  from  Bristol  to  Hereford. 
On  the  23rd  April  the  machinery  t^tis  so  for- 
warded, and  on  the  25th  an  invoice  was  sent, 
with  a  letter  of  advice,  by  the  poet,  and  a  printed 
notice  that  the  goods  were  supplied  at  three 
months*  credit.  On  the  arrival  of  the  machiner}" 
at  Hereford,  it  was  put  into  a  warehouse  of  bI, 
and  W.  was  informed  of  that  fact.  Six  or  seven 
months  after,  W.  told  the  warehouseman  that  he 
did  not  intend  to  take  the  machinery,  and  it  was 
taken  back  to  Bristol : — Held,  that  there  was 
evidence  of  an  acceptance  sufficient  to  satisfy 
the  statute.  Bnslwl  v.  Wheeler,  15  Q.  B.  443.  n."^; 
8  Jur.  532.  S.  P.,  Morton  v.  Tibhett,  15  Q.  B. 
428  ;  19  L.  J.,  Q.  B.  382  ;  14  Jur.  669. 

PaeUng  by  Vendee.]— The  defendant, 


having  bargained  with  the  plaintiff  for  the  pur- 
chase of  wool  from  the  plaintiff  at  a  certain  price, 
removed  it  to  a  warehouse  used  by  the  defendant 
for  that  purpose,  but  belonging  to  a  third  party  ; 
there  the  wool  was  weighed  and  packed  in 
sheeting  of  the  defendant's.  The  course  of 
dealing  was,  that  the  wool  remained  on  these 
premises  till  paid  for.  The  wool  was  not  re- 
moved or  paid  for : — Held,  that  there  was  not  a 
sufficient  delivery  and  acceptance  of  the  goods  to 
ground  an  action  for  goods  sold  and  delivered, 
though  the  seller  retained  a  special  interest  in 
them  (not  properly  a  lien)  in  respect  of  the 
understood  engagement  not  to  remove  them  till 
paid  for.  Doddey  v.  VarUy,  12  A.  &  E.  632 ;  4 
P.  &  D.  448. 

DellYory  to  Carriers.] — Goods  were  delivered 
by  the  vendor,  in  Cornwall,  on  board  a  ship  not 
named  by  the  purcliaser,  and  a  bill  of  lading  was 
signed  by  the  captain,  making  them  deliverable 
to  carriers  at  Liverpool,  named  b}'  the  pur- 
chaser, for  the  purpose  of  receiving  and  for- 
warding the  goods  to  him  in  Staffordshire.  A 
copy  of  the  bill  of  lading  was  sent  to  the  carriers 
at  Liverpool,  and  on  the  25th  April  the  pur- 
chaser received  notice  of  the  shipment  of  the 
goods,  and  did  not  repudiate  the  contract  before 
the  6th  May,  when  he  received  information  from 
the  vendor  that  the  ship  and  the  goods  were  lost 
before  they  reached  Liverpool : — Held,  that  there 
was  no  evidence  of  an  acceptance  and  actual  re- 
ceipt of  the  goods  by  the  purchaser.  Alfred ith 
V.  Mrigh,  2  EL  &  Bl.  364  ;  22  L.  J.,  Q.  B.  401  ; 
17  Jur.  649  ;  1  W.  B.  368. 

The  defendant,  a  builder  at  Wallingford,  gave 
the  plaintiff,  a  timber  merchant  in  London,  a 
verbal  onler  for  timber,  directing  it  to  be  sent  to 
the  Paildiogton  Station  of  the  Great  Western 
Railway,  to  be  forw^ai-ded  to  him  at  Wallingforrl, 
as  had  been  the  practice  between  the  parties  on 
previous  dealings  between  them.  The  timber 
was  accordingly  sent,  and  arrived  at  the  Wal- 
lingford station  on  the  19th  April,  and  the 
defendant  was  informed  by  the  railway  clerk  of 
its  arrival,  uix>n  which  he  said  he  would  not 
take  it.  An  invoice  was  sent  a  few  days  after, 
which  the  defendant  received  and  kept,  without 
making  any  communication  to  the  plaintiff  him- 
self until  the  28th  May,  when  he  informed  the 
plaintiff  that  he  declined  taking  the  timber  : — 
Held,  that  although  there  might  be  a  scintilla 
of  evidence  for  the  jury  of  an  acceptance  of  the 
timber,  yet  that  there  was  not  sufficient  to  war- 
rant them  in  finding  that  there  was  such  an 
acceptance,  and  the  court  set  aside  a  verdict 
found  for  the  plaintiff,  as  not  warranted  by  the 
evidence.  Norman,  v.  Phifltffg,  14  M.  &  W.  277  ; 
14  L.  J.,  Ex.  306  ;  9  Jur.  832. 
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Where  a  party  in  England  refuses  to  accept 
goods  which  he  has  agreed  to  buy  abroad,  the 
delivery  of  them  abroad,  on  board  a  ship  char- 
tered by  him,  is  not  a  sufficient  delivery  to 
render  a  memorandum  of  the  bargain  in  writing 
unnecessary.  Arcbal  v.  X^'try,  10  Bing.  376 ;  4 
M.  k  Sc.  217  ;  3  L.  J.,  C.  P.  US. 

The  defendant,  an  Irish  tradesman,  gave  a 
verbal  order  for  goods  to  the  plaintiff,  who  car- 
ried on  business  in  England,  and  the  goods  were 
sent  by  the  route  agreed  upon  by  the  parties. 
The  invoice  was  forw'arded  at  the  same  time,  but 
was  immediately  returned  by  the  defendant, 
with  a  letter  stating  that  it  did  not  correspond 
with  the  agreement,  and  notifying  his  refusal  to 
take  the  goods  : — Held,  that  there  was  no  evi- 
<]ence  of  any  receipt  and  acceptance  of  the  goods 
by  the  defendant,  and  that  an  action  against 
him  for  the  price  could  not  be  maintained. 
HoptoH  V.  N'Carthy,  10  L.  R.,  Ir.  266. 

Where  goods  were  ordered  by  {)arol  by  a 
country  dealer  of  a  London  wholesale  bouse, 
and  the  latter  delivered  them  at  a  wharf  to  be 
forwarded  to  their  place  of  destination  by  sea, 
and  the  ship  in  which  they  were  sent  was  lost, 
and  the  goods  were  never  received  in  the 
countiy : — Held,  that  the  acceptance  of  the 
goods  by  the  wharfinger  was  not  such  an  accept- 
ance as  would  satisfy  the  words  of  the  17th 
section  of  the  statute,  which,  to  make  him 
liable  in  the  absence  of  a  written  contract,  re- 
quires an  acceptance  by  the  i>arty  himself. 
Ilaiimn  v.  Aniiitagey  1  D.  &  R.  128  ;  5  B.  &  Aid. 
657  ;  24  R.  R.  478. 

The  defendant  verbally  ordered  goods  of  the 
value  of  more  than  10/.  to  be  sent  to  him  at 
I^ancaster  from  London  by  the  plaintiff,  and 
directed  that  the  goods  should  be  sent  by  sea 
from  G.*s  wharf.  The  plaintiff  sent  the  goods  to 
G.'s  wharf ;  whence  the  wharfinger  sent  them 
by  a  ship  selected  by  himself  for  Liveipool ;  but 
the  cargo  was  lost  by  the  ship  being  wrecked ; 
an  invoice  was  sent  by  the  plaintiff  to  the 
defendant,  which  he  never  received : — Held, 
that  the  defendant  did  not  accept,  and  actually 
i*eceive,  the  goods  within  the  meaning  of  the 
statute.  Hart  v.  Bttsh,  El.  Bl.  k  El.  494 ;  27 
L.  J.,  Q.  B.  271 ;  4  Jur.  (N.s.)  633. 

Conduct  of  Coniignee — Eridenee  of  AMont.]— 
A  written  contract  was  entered  into  for  the 
purchase  of  200  or  300  tons  of  coals,  to  be  sent 
by  the  Navigation  or  other  vessel.  The  vendor 
residing  at  Stockton-on-Tees,  on  the  31st  De- 
cember, 1838,  Rhippcd  127  tons  of  coaLs  by  the 
(reorge  and  Heniy,  and  on  that  day  wrote  to 
the  vendee  at  Southampton  to  state  what  he  hftd 
<lone,  and  that  he  should  draw  on  him  for  the 
amoimt.  The  George  and  Henry  was  sunk  at 
sea  on  the  6th  January,  1839,  which  fact  the 
vendor,  on  the  10th  January,  communicated  to 
the  vendee.  The  vendor's  bill  was  not  presented 
to  the  vendee  until  after  he  knew  of  the  loss, 
and  he  then  refused  to  accept  it,  but  he  did  not 
by  any  other  act  repudiate  the  contract  as  per- 
formed by  the  vendor : — Held,  that  this  his 
silence,  after  receiving  the  vendor's  statement 
of  the  mode  in  which  he  had  performed  the  con- 1 
tract,  operated  either  as  an  admission  by  him 
that  the  contract  was  duly  performed,  or  as  , 
evidence  of  acceptance  of  the  substituted  per- ' 
formance  for  that  originally  contracted  for. 
Ric1uir€Uon  v.  Dnnn,  1  G.  &  D.  417 ;  2  Q.  B.  218  ; 
10  L.  J.,  Q.  B.  282. 

Goods  were  purchased  of  plaintiffs  by  defen-  \ 


dant,  and  were,  by  defendant's  order,  delivered 
on  a  certain  ship,  together  with  other  goods  of 
the  defendant,  which  had  been  forwarded  by 
defendant  to  plaintiff.  The  biU  of  lading  was 
made  out  accoiding  to  defendant's  directions,  and 
deiivered  to  him.  After  more  than  a  year  defen- 
dant returned  the  bill  of  lading  to  plaintiffs,  and 
informed  them  that  the  goods  were  lost,  request- 
ing them  at  the  same  time  to  see  after  them, 
and  stating  his  opinion  that  the  master  was 
liable  : — Held,  in  an  action  to  recover  the  price 
of  the  goods  that  there  was  here  sufficient  evi- 
dence to  warrant  the  jury  in  finding  that  there 
had  been  an  actual  receipt  and  acceptance  with- 
in 8.  17,  of  the  Statute  of  Frauds.  Curric  v. 
Andermn,  2  Kl.  k  El.  592  ;  29  L.  J.,  Q.  B.  87  ;  6 
Jur.  (N.a)  442  ;  8  W\  R.  274. 

To  Artiiioer.] — ^A.  agi'eed  to  buy  some  articles 
of  plate  of  B.,  who  was  to  get  A.'8  arms  engraved 
on  them,  and  to  i>ay  for  the  engraving : — Held, 
that  a  delivery  to  the  engraver  for  that  purpose 
was  not  a  delivery  to  A.,  so  as  to  defeat  B.'s 
right  of  stopping  the  goods  in  transitu,  the  price 
of  the  goods  not  being  paid  by  A.  OtvenwH  v. 
Moi'se^  7  Term  Rep.  64. 

Dolivery  at  Inn  named  by  Buyer.]  —A.  bought 
of  B.  6  cwt.  of  clover  see<l,  to  be  delivered  at 
the  Plough  Inn,  Banbury,  on  the  27th  April. 
The  seed  was  delivered  on  the  27th  to  one  of  the 
servants  of  the  Plough  Inn.  at  which  A.  was  in 
the  habit  of  putting  up,  and  there  remained  till 
the  13th  May,  when  he  refused  to  take  it : — Held, 
that  as  the  place  where  the  seed  was  delivered 
was  a  place  apix)inted  by  the  buyer,  and  was 
moreover  the  inn  at  which  he  generally  put  up, 
this  was  such  an  acceptance  as  would  sati>fy 
the  words  of  the  statute.  Ilarr'm  v.  Mattheicg, 
3  Jur.  1192. 

Aiient  to  Appropriation.] — The  defendant, 
who  had  ordered  a  machine  to  be  made,  without 
any  agreement  as  to  price,  paid  money  on  account 
when  he  saw  it  was  complete ;  admitted  it  was 
made  to  older  ;  and  requested  the  maker  to  send 
it  home,  but  refused  to  pay  the  price  demanded 
by  him.  The  maker  refused  to  deliver  the 
machine  without  receiving  the  full  amount ;  for 
which  he  oidei-ed  his  attorney  to  pioceed,  when 
the  defendant  said  he  would  endeavour  to  arrange, 
if  they  would  give  him  time : — Held,  a  sufficient 
acceptance  to  entitle  the  maker  to  sue  for  goods 
bargaine<l  and  sold.  Elliott  v.  Pyhun^  10  Bing. 
512 ;  4  M.  &  Sc.  389  ;  3  L.  J.,  C.  P.  182. 

b.   Aota  of  Ownersliip  by  Purchaser. 

Be-Mle — When  Snffloient.]— After  a  bargain 
and  sale  of  a  stack  of  hay  between  the  psrties  on 
the  spot,  evidence  that  the  vendee  actually  sold 
pai-t  of  it  to  another  i^erson,  by  whom,  though 
against  the  vendee's  approbation,  it  was  taken 
away,  is  sufficient  to  warrant  the  jury  in  finding 
a  delivery  to  and  acceptance  by  the  vendee. 
ataplin  V.  Boffer*,  1  East,  192  ;  6  R.  R.  249. 

A.,  by  parol,  sold  to  B.  the  timber  of  certain 
growing  trees  at  a  price  exceeding  10/. ;  B.  gave 
directions  for  cutting  the  trees,  and  offeretl  to 
sell  the  butts  to  C.  A.,  by  letter,  required  B.  to 
pay  for  the  timber.  B.,  by  letter,  answered  that 
he  had  bought  the  timber,  but  that  it  was  con- 
ditioned to  be  sound,  and  was  not  so : — Held, 
that  there  had  been  no  part  acceptance  or  actual 
receipt  of  the  good-*  to  satisfy  the  statute,  inas- 
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much  as  there  was  nothing  to  show  that  the  them  weighed,  compared  each  pocket  with  the 
purchaser  had  divested  himself  of  his  right  to  |  sample,  and  adjusted  allowances  on  some  which 
-object  to  the  quality  of  the  goods,  or  that  the  he  objected  to : — Held,  that  this  was  a  sufticient 
MjUer  had  lost  his  lien  for  the  price.  Smith  v.  '  acceptance.  Siunmwdit  v.  Humhlty  IS  C.  B.  (N.S.) 
JSttrtuan,  9  B.  &  C.  661 ;  4  M.  &  lly.  456 ;  7  L.  J.  258  ;  1  N.  R.  27  ;  9  L.  T.  168. 
(CS.)  K.  B.  296. 

The  plaintiffs,  merchants  at  Dieppe,  sold  to  the  KarUng  the  Artiole.] — If  the  purchaser  of 
<lefendant,  a  merchant  at  Wisbeach,  a  quantity  ;  goods  at.  the  time  of  the  sale  writes  his  name 
•rf>f  oil-cake,  which  was  delivered  to  him  there  in  u)x>n  a  ])articular  article,  with  the  intent  of 
December,  1841.    The  defendant  conceiving  that '  showing  that  he  has  purchased  it,  and  appro- 


the  cargo  did  not  answer  the  sample,  landed  a 
|iortion  of  it  for  the  purpose  of  examination,  and 
i^nbeequently  landed  the  whole,  stored  it  in  a 
public  warehouse,  ami  wrote  to  the  plaintiffs,  in- 
forming them  that  it  lay  there  at  their  risk  and 
•costs ;  and  requiring  them  to  take  it  back,  which 
they  refused  to  do.  After  some  con-e»pondence, 
the' defendant,  in  May,  1842,  gave  the  plaintiffs 
notice  that  the  cargo  was  lying  at  the  warehouse 
at  their  disposal ;  and  that,  if  no  directions  were 


priated  it  to  his  own  use,  it  is  enough  to  take  the 
sale,  as  to  the  article  writteil  upon,  out  of  the 
Statute  of  Frauds,  but  not  as  to  other  articles 
bought  at  the  same  time.  Hodgson  v.  Le  Bret, 
1  Camp.  233. 

Where  a  person  selected  various  articles  in  a 
tradesman's  shop,  some  of  which  he  marked 
with  a  pencil,  and  others  were  cut  from  piece 
goods,  and  laid  aside  for  him  (the  whole  amount- 
ing to  more  than  lOZ.),  and  he  desired  them  to 


given  by  them,  it  would  be  sold,  and  the  pro- !  be  sent  to  his  house ;  and  when  sent  he  refused 
oeetls  applied  in  part  payment  of  the  defendant's  |  to  take  them  : — Held,  that  there  was  no  accept- 
«lamage8.     The  plaintiffs  answeretl,  that  they    ance.    Baldey  v.  Parker^  3  D.  &  It.  220 ;  2  B. 


•cniisidcred  the  transaction  at  an  end,  and  de 
manded  payment  of  the  price.    The  defendant 
tbereui)on  offered  the  cargo  for  sale  in  his  own 


&  C.  37  ;  1  L.  J.  (0.8.)  K.  B.  229  ;  26  R.  R.  260. 
Where  a  person  agreed  by  parol  to  pay  a  cer- 
tain price  for  several  pipes  of   wine,  and  the 


name  ;  and,  in  July,  sold  it,  in  his  own  name,  to  seller's  clerk  cut  off  the  spills  and  marked  the 
athirtl  jiaity : — Held,  that  these  facts  sufficiently  '  purchaser's  initials  on  the  casks  in  the  presence 
showed  an  acceptance  of  the  goods  by  the  defen-   of  both  parties  : — Held,  to  amount  to  a  delivery. 


4lant,  after  which  he  could  not  treat  the  contract 
as  rescinded,  and  that  he  was  not  to  be  con- 


Anderton  v.  iicot^  1  Camp.  235,  n. 
The  marking  by  the  vendor  of  casks  of  wine, 


■sidered  an  agent  of  the  plaintiffs  from  necessity,  ,  lying  in  the  docks,  with  the  initials  of  the  pur- 
to  dispose  of  the  goods.  Chapman  v.  Morton^  ,  cliaser  at  his  request,  and  in  his  presence,  the 
11  M.  &  W.  534  ;  12  L.  J.,  Kx.  292.  i  terms  of  payment  not  having  been  settled  at  the 

I  time,  and  consequently  the  contract  not  being 

Without  Inipectiiig.]  — The  defendant  i  complete,  is  not  an  acceptance.  Proctor  v.  Jonaty 

purchased  wheat  of  the  plaintiff  by  sample,  and  I  2  Car.  &  P.  632  ;  31  R.  K.  693. 
4lirected  that  the  bulk  should  be  delivered  on  ' 

the  next  morning  by  a  carrier  named  by  himself,  I  Paekage  by  Pnrclutier.] — Goods  were  sold  for 
who  was  to  convey  it  to  the  market  town  of  W.,  I  ready  mone}',  and  packed  up  at  the  seller's  house 
Jind  the  defendant  himself  took  the  sample  away  in  boxes  fumishea  by  the  purchaser,  who  saw 
with  him.  On  the  following  morning  the  bulk  the  packing,  and  re  guested  the  seller  to  keep 
was  delivered  to  the  carrier,  and  the  tlefendant  them  for  him  till  he  could  call,  pay  for,  and 
resold  it  at  W.  on  that  day  by  the  same  sample,  take  them  away  : — Held,  that,  on  a  count  for 
The  carrier  conveyecl  the  wheat  by  order  of  the  goods  sold  and  delivered,  the  plaintiff  was 
4lefendant,  who  had  never  seen  it,  to  the  sub-  rightly  non-suited.  Boultrr  v.  Arnott^  3  Tyr. 
vendee,  who  rejected  it  as  not  corresponding  '  267  ;  1  C.  jc  M.  833  ;  2  L.  J.,  Ex.  97. 
with  the  sample,  and  the  defendant,  on  notice  of  I  If  A.  agrees  to  sell  goods  to  B.,  who  pays  a 
this,  repudiate<l  his  contract  with  the  plaintiff  ;  certain  sum  of  money  as  earnest,  and  the  goods 
on  the  same  ground : — Held,  that  there  was  evi-  i  are  packed  in  cloths  furnished  by  B.,  and  de- 
•dence  to  warrant  a  jury  in  finding  an  acceptance  [  posited  in  a  building  belonging  to  A.  till  B. 
and  actual  receipt  by  the  defendant.     A/orton  v.    shall    send   for  them  ;    but  A.  declares  at  the 


nbbett,  15  Q.  B.  428 ;  19  L.  J.,  Q.  B.  382  ;  14  Jur. 
«69. 

AboYO  £l(^yerbal  Agreement  —  Bubtequent 
Xoan  to  Seller.  1 — The  plaintiff  sold  a  horse  to 
the  defendant,  oy  verbal  agreement,  for  a  sum 
above  IH/.    The  bargain  was  for  immediate  deli- 


same  time  that  they  shall  not  be  carried  away 
till  he  is  \md :  this  is  not  a  delivery  to  B. 
Goodwill  V,  ,SMton,  2  H.  Bl.  316  ;  3  R.  R.  379. 

Deliyerjto  Paeker.] — Where  goods  are 

dclivere<l    to   the  vendee's    packer,  to  be  for- 


warded to  any  part  the  latter  may  appoint,  and 
very,  but  the  plaintiff  requested  the  defendant  I  they  are  opened  and  examined  by  his 
to  lend  the  horse  to  him,  and,  by  the  defendant's    agent,  the  delivery  is  complete.  Lfifd«  v.  Wright, 


•consent,  the  plaintiff  kept  the  horse.  After- 
wanls  the  defendant  refused  to  take  the  horse. 
Tlie  jury,  on  the  question  being  put  to  them, 


3  Bos.  k  P.  320  ;  4  Esp.  243  ;  7  R.  R.  779. 

The  defendant    having  bargained  with   the 
plaintiff  for  the  purchase  of    wool  from   the 


found  that  the  bargain  was  complete  before  the  '  plaintiff  at  a  certain  price,  removed  it  to  a 
arrangement  as  to  the  loan  took  place  : — Held,  warehouse  used  by  the  clefendant  for  that  pur- 
that  there  was  an  acceptance  of  the  horse  by  the  i  pose,  but  belonging  to  a  third  party  ;  there  the 


-tlefendant  within  the  exception  of  s.  17  of  the 
Statute  of  Frauds.  Marvin,  v.  Wallace,  6  El. 
k  Bl.  726 ;  25  L.  J.,  Q.  B.  369  ;  2  Jur.  (N.8.)  689 ; 
4W.  R.  611. 


wool  was  weighed  and  packed  in  sheeting  of 
the  defendant's.  The  course  of  dealing  was 
that  the  wool  remained  on  their  premises  till 
paid  for.  The  wool  was  not  removed  nor  paid 
for  :  —  Held,  that  there  was  not  a  sufficient 
Weighing.] — Hops  were  sold  by  sample,  and  j  delivery  and  acceptance  of  the  goods  to  satisfy 
hstare  prompt-day  the  buyer's  foreman  attended  .  the  statute,  though  the  seller  rctainetl  a  special 
At  the  warehouse  of  the  seller's  factors   to  see  '  inteiest  in  them  (not  properly  a  lien)  in  respect 
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of  the  understood  engafiement 
them  till  paid  for.  l)od»ley 
A.  k  £.  632  ;  4  P.  &  D.  448. 


not  to  remove 
V.     Varley,   12 


sent.''  In  the  afternoon  P.  found  himself  in 
difficulties,  and  on  Monday  morning  stopped 
payment.  On  Monday  P.  gave  the  vendor  an 
'  order  for  the  wheat,  which  he  took  to  the  rail- 
The  property  of  goods  bought  by  an  agent  for  '  way  station.  On  an  issue  to  try  whether  the- 
the  vendee,  deliveretl  by  him  to  the  vendee's  wheat  was  the  property  of  the  assignees  of  P.  or 
packer,  in  whone  hands  they  are  attached  by  the  '  of  the  vendor  : — Held,  that  there  was  no  accept - 
vendee's  cretlitors,  revests  in  the  vendor,  so  as  i  ance  of  the  wheat  by  P.  XiekoUton  v.  Bower,  1 
to  avoid  the  attachment,  by  the  vendee  having  El.  &  El.  172 ;  28  L.  J.,  Q.  B.  97  ;  5  Jur.  (N.8.)  24G. 
countermanded  the  purchase  by  letter  to  his  If  a  purchaser,  receiving  goods  in  his  ware- 
agent  dated  before  such  delivery,  though  not  re-    house,  and  intending  to   examine    into    their 


ceivetl  till  after wurtls  ;  the  vendor  assenting  to 
take  back  the  goods.  iSttltfi  v.  FieUiy  o  Term 
Bep.  211  ;  2  R.  K.  568. 

B.  &  Co.  verbally  agreed  to  purchase  of  A. 
four  sacks  of  cotton  waste,  then  in  his  ware- 
house, at  U.  9il.  per  pound.  B.  &  Co.  sent  their 
packer  and  sacks,  and  their  cart,  to  remove  it. 
The  packer  packed  the  waste  into  eighty-one 
sacks,  twenty-one  of  which  were  weighed,  and 
taken  in  B.  &  Co.'s  cart  to  their  premises,  with  a 
delivery  oixler,  stating  the  weight ;  tlie  remainder 
was  not  weighed.  On  the  same  day  they  re- 
turned the  twenty-one  sacks  to  A.,  alleging  that 
the  waste  was  of  inferior  quality,  and  he  re- 
placed them  in  his  warehouse  : — Held,  that  there 
was  evidence  of  an  acceptance  and  actual  re- 
ceipt of  part  of  the  goods.  Xershaw  v.  Ogden^ 
3  H.  &  C.  717  ;  34  L.  J.,  Ex.  169  ;  11  Jur.  (N.8.) 
642  ;  12  L.  T.  573  ;  13  W.  R.  755. 

Beoeiving  Warehouse  Eent.] — If  after  goods 
are  sold  they  remain  in  the  warehouse  of  the 


quality,  treats  them  in  a  manner  which  mate- 
rially alters  their  condition  (as  by  removing  glue- 
from  hogsheads  into  bags),  it  is  not  necessarily 
to  be  inferred  from  that  fact  alone  that  he  finally 
accepts  the  goods.  CurtU  v.  Piigk,  10  Q.  B. 
in  ;  16  L.  J.,  Q.  B.  199. 

The  plaintiffs,  wine  and  spirit  merchants,  kept 
a  boncled  warehouse,  where  they  took  in  other 
persons'    goods   as   well   their   own,    charging 
warehouse  rent.    Of  this  warehouse  the  plaintiffs- 
had  one  key  and  the  custom -house  officer  another. 
The  defendant  agreed  to  buy  of  the  plaintiffs 
two  puncheons  of  rum,  which  were  to  remain  in 
bond  till  wanted,  the    defendant  to  liavc  six 
months'  further  credit.    The  plaintiffs  sent  to- 
the  defendant  an  invoice  describing  the  pun- 
cheons by  nuirks  and  numbers  with  the  words- 
"  free  six  months,"  which  was  explained  to  mean 
that  they  might  remain  in  the  warehouse  with- 
out charge  for  six  months.    The  plain  tiffs  entered 
in  the  rum  book  of  their  warehouse  the  pun- 
cheons of  rum  as  sold  to  the  del'endant,  and 
vendor,  and  he  receives  warehouse  rent  for  them,  |  proved  that  after  this  entry  they  had  no  pow^er 
it  amounts  to  a  delivery  of  the  goods  to  the  |  to  get  the  goods  out.    The  rum  remained  in  the- 
vendee,  so  as  to  put  an  end  to  the  vendor's  right  |  warehouse  for  two  years,  during  which  time  the- 
of  stopping  them  in  transitu.  Hurrtj  v.  Mangles^   defendant  on  several  occasions  asked  the  plain- 
1  Camp.  452  ;  10  R.  R.  727.  tiffs  to  take  back  the  goods  or  buy  them  of  him  : 

iSo,  where  they  are  deixDsitetl  in  a  warehouse   — Hekl,  that  there  was  evidence  that  the  cha- 


for  which  the  vendee  pays  warehouse  rent,  even 
though  they  may  not  have  reached  their  ultimate 
destination.     M'right  v.  LaweJi,  4  Esp.  82. 

But  it  is  otherwise  if  anything  remains  to  be 


racter  in  which  the  plaintiff)  held  the  goods  wa* 
changed  :  aud  that,  if  they  held  as  warehouse- 
men for  the  defendant,  there  was  evidence  of  ai» 
acceptance  an<l  receipt  of  the  goods  by  the  de- 


done  to  the  goods  (for  example,  weighing,  &c.),   fendant  so  as  to  satisfy  the  statute  of  frauds, 
before  the  delivery  can  be  perfected.     ]yitherjtv,      ■    -•        '-       '      -,»-*»  ,.^..     ^..  -r    r    ^^ 

Zy*,  Holt,  N.  P.  18  ;  4  Camp.  237 :  16  R.  R.  781. 


L.  J..  Ex. 
9  W.  R. 


Depositiag  in  Warehome.] — In  trover  the  de- 
fendant pleaded  that  the  assignees  of   a  bank- 


Caiitfr  V.  Smrrder,  6  H.  &  N.  828  ;  30 
310  ;  8  Jur.  (N.S.)  233  ;  4  L.  T.  865 
697— Ex.  Ch. 

In  an  action  to  recover  the  price  of  ten  hogs- 
heads of  claret,  it  appeared  that  the  defendants 


rupt  were  jointly  interested  with  the  plaintiff,  having  verbally  oidered  certain  hogsheads  of  the- 

and  tliat  the  defendant  convertetl  by  their  li-  plaintiff,  the  latter  in  October  sent  them  fifteen, 

cence.      It    api^earcd    that    the    contract    was  whereupon  the  defendants  by  letter  informed  the- 

between  the  plaintiff  nnd  the  defendant,  and  that  plaintiff  that  they  bad  ordered  only  ten,  and 

under  this  contract  the  goods,  by  the  defendant's  that  they  could  take  that  immber  only  on  their 

direction,  were  transferretl  from  his  name  to  the  |  proving  satisfactory,  and  that  they  would  hold 

plaintiff    in  the  warehouse    where   they    were  the  other  five  on  the  plaintiff's  account.    The- 


dei)osite<l :  —  Held,  that  the  property  in  the 
goods  passed  to  the  plaintiff  by  the  transfer, 
and  that  it  was  not  competent  to  the  defend- 
ant to  prove  that  other  parties  were  jointly  in- 
terested with  the  plaintiff.  Kierun  v.  Saundertt, 
1  N.  &  P.  625 ;  6  A.  &  E.  515 ;  6  L.  J.,  K.  B.  145. 


plaintiff  replied  describing  the  character  of  the 
wine,  and  concluding  thus,  "  You  will  ascertain 
in  ihe  spring  whether  you  have  room  for  it,  and 
you  have  seen  that  we  are  not  stringent  with  old 
customers  as  to  credit."  The  defendants  placed 
the  wine  in  a  bonde<l  warehouse  in  their  own 


Wheat    purchased   by   sample  was  consigned  '  names,  and  shortly  aften^-ards  tasted  the  wine, 
from  Peterborough  to  P.,  at  a  railway  station  in  j  disapproved  of  it,  and  gave  the  plaintiff  notice 

in  the  early  part  of  April  that  they  would  not 
take  any  i>art  of  it : — Held,  that  there  had  been 


London.  On  the  arrival  of  the  wheat  at  the 
station  on  the  4th  May,  P.  received  notice  from 
the  ^railway  comi)any  that  it  had  been  ware- 
housed at  the  coniiiany's  warehouse,  ami  entere<l 
in  their  books  in  the  name  of  P.  The  company 
allowed  consignees  to  use  their  warehouse  for 
fourteen  days  without  charge.  On  the  morning 
of  Satunlay,  the  9th  May,  the  carman  of  P. 
brought  a  bulk  sample  from  the  station,  and  P. 


no    accqrtance,    inasmuch    as    the  defendants^ 
under  the  contract,  had  the  option  of  rejecting- 
the  wine  in  the  spring,  and  they  had  availed 
themselves  of  that  option.    Cunliffe  v.  JlarnsoH,. 
6  Ex.  903  ;  20  L.  J.,  Ex.  325. 

User  of  Hone.] — The  plaintiff  sold  a  horse  to- 


having  examined  it,  and  found  it  equal  to  sample, '  the  defendant  for  30/.  by  parol  agreement ;  and 
said,  '•  Don't  cart  the  wheat  to  the  mill  at  pre- 1  the  horse  was  to  Ije  firetl  and  remain  in  the- 
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plaintiffs  pofisession  until  he  was  fit  to  be  sent 
to  grass.  At  the  end  of  twenty-two  tlays  the 
horse  was,  by  the  defendant's  directions^  nent  to 
grase  at  Kimpton  Park,  and  there  entered  in  the 
plaintiffs  name  : — Held,  that  there  was  no  de- 
liT-eiy  to  or  acceptance  of  the  horse  by  the  defen- 
dant. Carter  v.  ToHSMlnty  1  D.  &  B.  515 ;  5 
B.  k.  Aid.  855  ;  24  R.  B.  589. 

The  defendant  verbally  agreed  to  purchase  of 
the  plaintiff  a  horse.  Before  there  had  been  an 
actiial  deliveiy,  the  plaintiff  requested  the  de- 
fendant to  lend  it  to  him  for  a  short  time^  as 
he  had  to  take  two  or  three  journeys  ;  the  defen- 
dant aaeented,  and  the  horse  remained  with  the 
plaintiff  for  a  fortnight,  during  which  time  he 
'went  three  jonmeys,  and  was  then  sent  to  the 
defendant,  who  refused  to  receive  it.  The  jury 
fonnd  that  the  defendant,  as  owner  of  the  horse, 
gave  the  plaintiff  permission  to  keep  it : — Held, 
that  there  was  evidence  of  an  acceptance  an<l 
receipt  of  the  horse  to  satisfy  the  Statute  of 
Frauds.  Martin  v.  Wallace,  6  El.  &  Bl.  726 ; 
25  L.  J.,  Q.  B.  369  ;  2  Jur.  (N.8.)  689. 

A.  agreed  to  purchase  a  horse  from  B.  for  ready 
money,  and  to  fetch  him  away  on  a  given  day. 
Two  clays  before  that  day  A.  rode  the  horse, 
and  gave  directions  as  to  his  exercise  and  future 
treatment,  &c.,  but  requested  that  he  might  re- 
main in  B.*8  possession  for  a  further  time,  at  the 
expiration  of  which  he  promised  to  fetch  him 
away  and  pay  the  price ;  to  which  B.  assented. 
The  horse  died  before  A.  paid  the  price,  or  took 
him  away  :~Held,  that  there  was  no  acceptance 
of  the  horse,  so  as  to  make  the  bargain  executed 
within  the  statute.  Trmjtetit  v.  Fitzgerald^  3 
B.  &  Aid.  680  ;  22  R.  R.  526. 

ITidr  of  Carriage.] — ^A  chariot  was  built  to  the 
plaintiff's  order,  and  paid  for  by  him ;  when 
linished  in  other  respects  the  plaintiff  ordered  a 
front  seat  to  be  added ;  but  the  builder  being 
slow  in  making  this  addition,  the  plaintiff  sent 
for  the  chariot  repeatedly,  and  the  builder  pro- 
mised to  deliver  it.  The  plaintiff  being  after- 
wards dissatisfied,  onlered  the  chariot- to  be  sokl, 
aii<l  while  it  was,  according  to  the  custom  of  the 
trade,  standing  in  the  builder's  warehouse  for 
that  purpose,  the  front  seat  not  having  been 
added,  the  builder  became  a  bankrupt,  and  his 
aA8ignee  seized  the  chariot : — Hekl,  that  the 
plaintiff  had  sufficient  property  to  maintain 
trover.  Camttliert  v.  Payiw,  6  Bing.  270  ;  2  M. 
&  P.  429 ;  7  L.  J.  (0.8.)  C.  P.  84  ;  30  R.  R.  592. 

The  plaintiff  built  a  waggon  for  the  defendant. 
The  latter  employed  a  smith  to  aftix  thereon  the 
iron  work,  and  a  tilt-maker  to  put  on  a  tilt. 
The  waggon  remained  in  the  possession  of  the 
plaintiff  : — Held,  that  the  affixing  of  these  articles 
^nras  not  a  sufficient  acceptance  of  the  waggon 
by  the  defendant  to  satisfy  the  statute.  Maherly 
▼.  Slurppard,  3  M.  &  Scott,  486 ;  10  Bing.  99 ; 
2  L.  J,,  C.  P.  181.  See  also  Beaunumt  v.  Bren- 
ger'i,  ante,  coL  427. 

Inspection  and  Aeknowledgment  of  Owner- 
sliip.] — In  an  action  for  the  price  of  a  fire-engine, 
defendant  pleaded  the  Statute  of  Frauds,  ami 
plaintiff  replied  an  acceptance.  It  appeared 
tliat  defendant,  after  the  sale  of  the  fiie-engine 
to  him,  had  taken  a  person  to  look  at  it,  and  liacl 
mentioned  parties  who  were  likely  to  want  to 
bay  it,  and  that  to  another  person  defendant 
said :  '*  I  know  that  I  am  going  to  do  it,"  and 
that  to  a  third  he  said,  "  I  have  a  concern  in  the 
engine  "  : — HeUV  that  it  was  for  the  jury  to  con- 


sider on  this  evidence  whether  defendant  had 
treated  the  engine  as  his,  and  dealt  with  it  an 
such.    Baines  v.  Jevotut,  7  Car.  k.  P.  288. 


ktion.] — The  defendant  verbally  agreed 
to  buy  some  sheep,  which  he  selected  from  the 
plaintiff's  flock,  and  directed  them  to  be  sent  tr^ 
a  field  of  his,  which  was  accordingly  done.  Two 
days  afterwards  he  sent  his  man  to  remove  the 
sheep  from  the  field  to  his  farm,  which  was  some 
miles  distant,  and,  on  their  arrival,  he  counted 
them  over,  and  said,  '•  It  is  all  right  : " — Held,, 
that  this  was  evidence  of  his  acceptance  of  t he- 
sheep,  so  as  to  satisfy  the  statute,  notwithstand- 
ing he  afterwards  repudiateil  the  purchase,  and 
sent  the  sheep  back  to  the  plaintiff.  Saunderit  v, 
Tbpp,  4  Ex.  390  ;  18  L.  J.,  Ex.  374. 

UnpaoUng.] — ^Where  goods  have  been  sent  on 
a  contract  for  sale,  and  the  jury  finds  they  did 
not  correspond  with  the  sample  contracted  for  : 
— Semble,  that  the  mere  unpacking  of  tbem  by 
the  vendee  will  not,  under  any  circumstances, 
amount  to  an  acceptance.  Curtis  v.  Pngh,  10* 
Q.  B.  Ill;  16L.  J.,  Q.  B.  199. 

Aliter,  if  the  goods  are  kept  by  the  vendee  an 
unreasonable  time.    Ih, 

The  plaintiff  sent  twenty  sacks  of  seed  to  the 
defendants  in  part  performance  of  a  verbal  con- 
tract for  the  sale  of  seetl  to  the  value  of  more 
than  10/.    On  the  same  day,  one  of  the  defen- 
.  dants  informed  the  plaintiff  that  he  had  heard 
the  seed  had  arrived  out  of  condition.    The  plain- 
,  tiff  asserted  it  was  in  condition.    Immediately 
afterwards,  the  defemlants  wrote  to  the  plnintitf.. 
I  rejecting  the  seed,  and  in  one  of  the  letters,  in- 
formed him  that  '*  the  twenty  sacks  which  you 
authorized  us  to  receive  for  you,  and  to  lay  out 
I  thin,  in  consequence  of  its  being  hot  and  mouldy,*' 
'  would  be  returned.    On  the  trial,  the  facts  being 
proved  by  the  plaintiff,  who  gave  evidence  that 
he  gave  no  authority  to  spread  it  out,  and  that 
the  seed  was  not  hot  ana  mouldy,  the  judge 
:  directed  a  nonsuit,  with  leave  to  enter  a  verdict 
if  there  was  any  evidence  of  an  acceptance  and 
actual  i-eceipt  of  part  of  the  goods : — Held,  by 
Lord  Campbell,  C.J.,  Erie  and  Crompton,  JJ.  :. 
dissentlente,  Wightman,  J.  ;   that  there  being 
evidence  to  go  to  the  jury  that  the  seetl  was 
spread  out  thin  neither  because  it  was  out  of 
condition,  nor  by  the  plaintiffs  authority,  there 
was  evidence  that  it  was  spread  out  thin  as  an 
act  of  acceptance ;   and,  therefore,  the  nonsuit 
was  wrong.     But  the  court  thought  the  evidence 
too  slight  to  justify  them  in  entering  a  verdict 
for  the  plaintiff,  and    directed    a    new    triaL 
Parker  v.  Wallit,  5  EL  &  BL  21  ;  3  W.  R.  417. 

Taking  to  OoodB  after  Eepndiation.] — It  was 

verbally  agreed,  between  the  owner  of  goods  and 
a  person  who  was  in  possession  of  those  goods  as 
his  tenant,  that  the  tenant  might,  if  he  pleased, 
at  the  termination  of  his  tenancy,  purchase  the 
goods  for  a  sum  exceeding  lOZ.,  but  was  not  to- 
take  them  till  the  money  was  paid.  At  the  ex- 
piration of  the  tenancy  the  buyer  tendered  the 
Srice,  but  it  was  refused  by  the  vendor,  who- 
enied  the  validity  of  the  bargain.  After  this 
the  buyer  proceedetl  to  take  away  the  goods  ;  the 
vendor  prevented  him,  and  took  possession  of 
them.  In  trover  by  the  buyer  against  the  vendor : 
— Held,  that  there  was  no  evidence  of  an  accept- 
ance and  actual  receipt  to  bind  the  bargain,  a» 
at  the  time  when  the  buyer  took  to  the  goods  the 
parol  contract  had  been  already  disaffirmed  by 
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the  rendor.     Taiflor  v.  WakeJUtld,  6  El.  ft  Bl. 
765  ;  2  Jur.  (N.s.)  1086. 

Sequesting  Betention  for  Speoial  Pnrpoit.] — 
If  a  man  bargains  for  the  purchase  of  goods,  and 
desires  the  vendor  to  keep  them  in  his  po:»ession 
for  an  especial  purpose  for  the  vendee,  and  the 
vendor  accepts  the  order,  this  \h  a  sufficient 
delivery  of  the  goois.  Elmore  v.  Stons^  1  Taunt. 
458  ;  10  R.  R.  578. 

Oiving  Beourity.] — Giving  a  promissory 


note,  together  with  an  i^reement  by  the  seller, 
to  let  the  goods  stay  for  a  certain  time  on  his 
premises,  and  an  affirmation  of  the  sale  after- 
wards : — Held,  to  be  a  complete  sale  and  delivery 
to  the  purchaser,  so  as  to  enable  him  to  maintain 
trover  agaim^t  the  seller.  Atkinson  v.  Barnes, 
J^offt,  325. 

o.  Part  Delivery. 

i.   What  is. 

Of  Sample.] — If  a  sample  is  taken  as  a  part  of 
the  bulk  sold,  it  is  a  delivery  within  the  statute. 
Talcer  v.  West,  Holt,  N.  P.  178. 

Even  if  done  by  the  agent  of  the  purchaser. 
KUnitz  V.  Surry,  5  Esp.  267  ;  8  R.  R.  853. 

Where  samples  of  sugar  were  produced  at  a 
sale  by  auction,  and,  after  the  biddings  had 
closed,  the  samples  were  deliveretl  to  and  ac- 
cepted by  the  purchaser  as  part  of  the  purchase, 
and  a  fire  consumed  the  bulk  before  the  delivery 
thereof  to  the  purchaser : — Held,  that  the  de- 
livery to  and  acceptance  by  the  buyer  of  the 
samples,  as  part  of  the  sugare  purchased,  took 
the  case  out  of  the  statute.  Hhidf  v.  White- 
house,  7  East,  558  ;  3  Smith,  528  ;  8  R.  R.  676. 

So,  where  wool  was  sold  for  a  bill  at  nine 
months,  and  weighed  and  sample  taken,  and 
several  bags  delivered,  but  no  bill  wa<»  drawn  : — 
Held,  that  the  delivery  was  complete.  Oreen,  v. 
Haytkorne,  1  Stark.  447  ;  18  R.  R.  805. 

A.  gave  B.  a  written  order  for  ten  firkins  of 
butter,  which  were  to  be  sent  to  A.  by  a  par- 
ticular carrier ;  B.  sent  by  that  caiTier  twelve 
iirkins  insteatlof  ten  ;  A.  refused  to  i*eceive  moi-e 
than  ten  firkins,  and  as  the  carrier  would  not 
deliver  less  than  the  whole  he  refused  to  take  the 
butter  at  all  :  he,  however,  drew  a  sample  from 
one  of  the  firkins  : — Held,  that  there  hatl  been 
neither  an  actual  nor  a  constructive  delivery  of 
the  butter  lo  A.,  and  consequently  no  accept- 
ance by  him,  so  as  to  satisfy  the  statute  of 
frauds.     Gorman  v.  Bodily,  2  Car.  &  K.  145. 

Where  g<x)ds  are  sold  by  sample,  the  lianding 
■over  the  samples  to  the  buyer  does  not,  in  the 
absence  of  evidence  of  a  usage  or  a  custom  to 
the  contrary,  amount  to  a  delivery  and  accept- 
iince  of  a  part  of  the  thing  sold,  so  as  to 
take  the  case  out  of  s.  17  of  the  statute  of 
frauds  ;  but  it  is  otherwise  where  the  buyer 
ilraws  samples  from  the  bulk  after  he  has  pur- 
chased the  goods.  Gardner  v.  Grout,  2  C.  B. 
(N.B.)  340. 

ClasB.] — Where  a  joint  order  is  given  for 
several  classes  of  goods,  the  acceptance  of  one 
class  is  a  i)art  acceptance  of  the  whole.  Elliott 
V.  Thotnas,  3  M.  &  W.  170  ;  7  L.  J.,  Ex.  129. 

Appropriation.] — A.  agreed  by  parol  to  sell  to 
B.  twenty  hogsheads  of  sugar  out  of  a  larger 
<}uantity  which  he  had  in  bulk.  A.  filled 
four  hogsheads,  and  delivered  them  to  B..  who 
Accepted  them.     A.  afterwards    filled    sixteen 


other  hogsheads,  and  requested  B.  to  fetcli  them 
away,  who  promised  to  do  so  : — Held,  that  the 
property  in  the  sixteen  hogsheads  thereby  passed 
to  B.,  that  his  acceptance  of  the  four  was  an 
acceptance  of  part  of  the  twenty  within  the 
exception  of  the  Staute  of  Frauds,  and  that  A. 
might  recover  the  value  of  the  whole  from  B.  in 
an  action  for  goods  bargained  and  sold.  Rhode 
V.  Thwaites,  9  D.  &  R.  293  ;  6  B.  &  C.  388  ;  5 
L.  J.  (O.8.)  K.  B.  163 ;  30  R.  R.  363. 

Where  goods  to  the  value  of  144^  were  made 
pursuant  to  order,  but  continued,  by  desire  of  the 
vendee,  upon  the  premises  of  the  vendor,  except- 
ing a  part  to  the  value  of  21.  10*.  which  the 
former  took  away ; — Held,  that  there  was  no 
delivery  and  acceptance  of  the  goods  within  the 
meaning  of  the  statute.  T^ftvoipson  v.  Marironi, 
4  D.  &  R.  619  ;  3  B.  &  C.  1 ;  2  L.  J.  (o.s.)  K,  B. 
208. 

Wliere  Vendor*!  duties  not  Determined.] — A. 
contracted  with  B.  to  purchase  of  him  the  trunks 
of  oak  trees,  then  felled  and  lying  at  Hadnock, 
about  twenty  miles  from  Chepstow.  The  course 
was,  for  A.'s  agent  to  select  and  mark  those  por- 
tions which  he  intended  to  purchase,  and  for  B. 
to  sever  the  tops  and  sidings,  and  fioat  the  trunks 
down  the  river  Wye  to  A.'s  wharf  at  Chepstow, 
and  there  deliver  them.  After  a  portion  of  the 
timbei'  had  been  delivered,  and  the  whole  paid 
for,  B.  became  bankrupt,  whereupon  A,  sent  his 
men  to  B.'s  premises  at  Hadnock,  and  severed 
and  carried  away  the  marked  portions  of  certain 
trees : — Hekl,  that  no  proi)erty  in  the  trees,  or 
any  portion  of  the  trees,  which  had  not  been 
delivered  by  B.,  passed  to  A.  by  the  contract  ; 
and  that  there  was  no  delivery  or  acceptance  ; 
and,  consequently,  that  the  assignees  of  B.  were 
entitled  to  i-ecover  the  value  in  trover.  Acrawa n 
V.  Sloi-riee,  8  C.  B.  449  ;  19  L.  J.,  C.  P.  67  ;  14 
Jur.  69. 

Coitom  to  Detain.]— Where  it  is  the  custom  to 
detain  until  certain  disbursements  are  paid,  a 
delivery  of  part  is  not  a  deliverv  of  the  whole. 
Hdderne^s  v.  Shm hells  8  B.  &  C.  618  ;  3  M.  A: 
Ry.  25  ;  7  L.  J.  (O.s.)  K.  B.  80. 

Not  Equal  to  Contract.  1 — A.  bought  wheat  in 
value  above  107.,  which  wheat  was  to  be  reduceil 
to  a  certain  standard  by  dressing.  After  the 
making  of  the  contract,  A.  sent  for  a  portion  of 
the  wheat,  which  was  sent  to  him,  but  not 
dressed,  whereby  it  fell  short  of  the  stanrlard 
agreed  upon,  but  he  retained  it  without  objec- 
tion : — Held,  a  part  acceptance,  and  the  retention 
of  the  portion  sent  amounted  to  a  waiver  of  the 
full  performance  of  the  contract  by  the  plaintiff 
as  to  such  jwrtion.  Gilliat  v.  Bvbtrts,  19  L.  J., 
Ex.  410. 

Goods  of  the  value  of  more  than  \i)I.  were  in 
the  hands  of  a  warehouseman ;  the  purchnser 
having  a  delivery  order,  sent  for  a  portion  of 
them,  which  were  duly  removed  to  his  premises, 
but,  on  examining  them,  he  sent  them  back,  as 
not  being  such  as  he  had  agi-ecd  for  : — Held,  a 
sufficient  acceptance.  Baylis  v.  Lvndy,  4  L.  T. 
176  ;  9  W.  R.  556. 

Consnmption  of  Part.] — A.,  by  parol  agreed  to 
buy  of  B.  all  the  potatoes  in  a  field  of  his,  at  so 
much  a  ton,  and  to  dig  and  remove  them  at  his 
own  ex})en8e.  He  employed  and  paid  labourers 
to  dig  them,  and  sent  his  own  sacks  to  the  field, 
in  which  sacks  the  potatoes,  as  they  were  dug, 
were  placed  by  his  men,  and  the  sacks  were  then 
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carried  to  another  part  of  the  field,  and  the 
potatoes  there  emptied  out  of  them  in  heaps,  or 
clampcsl  on  the  ground.  During  the  digging  one 
sackful  of  the  potatoes  was,  by  the  buyer's  au- 
thority, taken  by  one  of  Ihe  men  employed,  and 
oonsnmed  by  him  for  food.  Before  the  whole 
was  dug,  the  seller  refused  to  complete  his  con- 
tract, or  to  permit  the  residue  of  the  potatoes  to 
be  dug-,  or  those  which  had  been  dug  to  be  re- 
moved from  his  field : — Held,  that  there  was 
e*Tdenee  of  a  part  delivery  and  acceptance. 
Smith  V.  Hudwn,  8  L.  T.  25i$. 

The  plaintiff  s^old  a  hogshead  of  cider  to  the 
defeiuUint  by  sample  as  being  good  draught 
cider.  -After  the  arrival  of  the  cask  the  defendant, 
on  the  21st  May,  wrote  to  the  plaintiff  :  *'  The 
cider  differs  from  the  sample,  and  the  little  1 
haTe  sold  has  been  complained  of  in  every  in- 
stance :  should  this  continue  I  shall  be  obliged 
to  return  it."  The  plaintiff  iu  trying  to  sell  it 
used  20  gallons,  but  finding  it  unserviceable,  re- 
fused to  pay  for  the  rest,  which  he  returned  to 
the  plaintiff.  The  20  gallons  were  more  than 
hufiScient  to  enable  the  defendant  to  test  the 
quality  of  the  bulk  :— Held,  that  the  defendant 
had  not  so  accented  the  bulk  ns  to  be  bound  to 
paT  for  the  whole.  lAicy  v.  Movflet^  5  H.  &  N. 
229  ;   29  L.  J.,  Ex.  110. 

To  Snb-Vendeei.]— A.,  at  Bristol,  sold  goods  to 
B.,  to  be  paid  for  by  B.'s  acceptance  of  a  bill  to 
be  drawn  by  A. ;  the  goods  were  weighed,  but 
remained  in  A.'s  warehouse,  who  omitteci  to  draw 
the  bilL     B.  sold  a  specific  and  ascertained  por- 
tion of  these  goods  to  C.  in  London,  who  paid 
for  them,  and  transmitted  B.*8  order  to  A.  for 
the  delivery  of  them.    On  the  fourth  day  after 
A/s  receipt  of  theoixler  B.  became  bankrupt,  and 
then,  and  not  before,  A.  refused  to  deliver  the 
gnod^  to  C,  insisting  that  he  had  a  lien  upon 
thein  for  the  price  : — Held,  that  C.  might  main- 
tain trover  against  A.,  for  he  was  bound,  at  all 
CTents,   to  notify  his  refusal  immediately :  and 
eemble,  that  having  neglected  to  draw  the  bill, 
and  having  furnished  B.  with  samples  to  go  into 
the   market  with,    and  having  obeyed  several 
orders  of  B.*s  for  the  deliveiT"  of  portions  of  the 
goods  to  different  sub-vendees,  he  could  not  have 
insisted  upon  any  lien  even  if  he  had  given  im- 
mediate notice.     Grten  v.  Uaythorne^  1  Stark. 
447  ;  18  R.  R.  805. 

ii.  Reootery  of  Price  fm\ 

In  what  Caies.] — One  who  has  agreed  for  one 
hunrlred  sacks  of  flour,  cannot,  after  the  delivery 
of  part,  recx)ver  for  that  part,  the  defendant  being 
viilling  to  receive  and  pay  for  the  whole.  Walker 
V.  Dixon,  2  Stark.  281.  But  this  ruling  was  set 
aside  by  the  court.    See  9  B.  &  C.  387. 

A  contract  to  deliver  one  hundred  bags  of 
hemp  at  a  certain  price  by  a  certain  time  is  en- 
tire and  cannot  be  split.  Waddingtony,  Oliver^ 
2  Bos.  iL  P.  (N.R.)  61  ;  9  R.  R.  614. 

The  seller  of  two  hundred  and  fifty  bushels  of 
wheat,  to  be  delivered  within  a  certain  time,  de- 
hvering  one  hundred  and  thirty  bushels  only, 
which  the  purchaser  accepts  and  retains  after 
the  expiration  of  the  stipulated  time  of  delivery, 
may  recover  the  price  of  the  part  delivered. 
Oxendale  v.  Wetherell,  4  M.  &  Ry.  429  ;  9  B.  &  C. 
386  :  7  L.  J.  (O.S.)  K.  B.  264. 

Where  the  defendant  agreed  to  purchase  a  lot 
of  trees,  and  pay  for  the  same  according  to  the 
conditions  of  scde,  and  he  afterwards  felled  and 


carried  away  part  of  them  without  making  such 
payment,  and  refused  to  do  so  until  the  re- 
mainder had  been  delivered  : — Held,  that  1  he- 
executors  of  the  vendor,  having  failed  to  establish 
a  count  on  the  special  contract,  might  recover 
the  value  of  the  trees  taken  by  the  defendant 
under  a  count  for  goods  sold  and  delivered,  as 
the  latter  by  such  taking  had  di<«affirmed  the 
entirety  of  the  contract.  Bragg  v.  CoU?^  6  Moore 
114. 

R.  agreed  to  supply  W.  with  straw,  to  be  de- 
livered at  his  premises,  at  the  mte  of  three  loads- 
in  a  fortnight,  during  a  specified  time  ;  and  W. 
agreed  "  to  pay  R.  38*.  per  load  for  each  load  of 
straw  po  delivered  on  his  premises"  during  the 
above  period.  After  the  straw  had  been  supplied 
for  some  time,  W.  refused  to  pay  for  the  last 
load  delivered,  and  insisted  on  always  keeping 
one  payment  in  arrear  : — Held,  that,  according 
to  the  true  effect  of  the  agi'ecment,  each  load  was- 
to  be  paid  for  on  delivery,  and  that  on  W.'s. 
refusal  so  to  pay  for  them,  R.  was  not  bound  to- 
send  any  more.  Withers  v.  livynolds^  2  B.  &  Ad, 
882  ;  1  L.  J..  K.  B.  30. 

If  a  person  ordei  s  several  articles  from  a  trades- 
man at  the  same  time,  though  at  distinct  prices, 
he  will  not  be  obliged  to  accept  or  pay  for  any 
particular  article, unless  all  the  restate  furnished 
according  to  the  terms  agreed  on  ;  but  if  he 
accepts  of  any  one  article,  he  is  precluded  from 
sayinpr  that  the  contract  was  entire,  and  he  will 
be  obliged  to  accept  and  pay  for  so  many  as  are 
individually  furnished  according  to  the  contract.. 
Clmmpiim  v.  Shtfrt,  1  Camp.  53  *,  10  R.  R.  631. 

See  aUo  cases,  ante,  col.  391. 

d.  Beftisal  of  Oood«. 

Of  Part.] — ^Where  the  traveller  of  a  mercantile 
house  in  London  received  an  order  from  a  country 
manufacturer  for  a  cask  of  cream  of  tartar,  and 
also  an  offer  to  purchase  two  chests  of  lac  dye  at 
a  given  price ;  and  the  traveller  undertook  to- 
send  both  articles,  but  stipulated  on  the  part  of 
his  principals  that  they  should  be  at  liberty  to- 
refuse  to  fulfil  the  contract  as  to  the  lac  dye,  on 
the  terms  proposed,  by  writing  to  the  vendee  to 
that  effect  by  return  of  post,  or  the  post  follow- 
ing ;  and  no  answer  was  sent  back,  but  shortly 
after  the  goods  were  delivered  ;  and  the  vendee 
accepted  the  cream  of  tartar,  but  refused  to  take 
the  lac  dye  : — Held',  that  this  was  not  an  accept- 
ance to  take  the  case  out  of  the  statute,  and 
render  the  vendee  liable  for  the  latter  article : 
the  contract  not  being  entire.  Price  v.  Lea,  2" 
D.  &  R.  295  ;  1  B.  &  C.  156. 

A.,  upon  one  and  the  same  occasion,  bought 
several  parcels  of  goods  from  B.,  one  parcel 
consisting  of  chimney-glasses,  amounting  to 
38/.  10*.  6<f.,  for  ready  money,  the  rest  on  credit. 
The  goods  were  sent  to  the  purchaser  at  different 
times.  The  chimney-glasses  being  damaged  in 
the  carriage,  he  declined  so  receive  them.  A. 
afterwards,  on  an  application  by  B.  for  payment 
of  all  the  goods,  wrote  to  him  in  substance  as 
follows  :  "  The  only  parcel  of  goods  selected  for 
rea<ly-money  was  the  chimney-glasses,  which 
goods  1  have  never  received,  and  have  long  since 
declined  to  have,  for  reasons  made  known  to  you 
at  the  time  ;  with  regard  to  the  rest  I  am  ready 
to  pay"  : — Held,  that  the  letter,  inasmuch  as  it 
contained  an  admission  of  the  bargain  and  of  all 
the  substantial  terms  of  it,  was  a  sufficient  note 
or  memorandum  of  the  contract,  notwithstand- 
ing the  subsequent  attempted  repudiation    of 
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liability.  Bailey  v.  Siceeting,  9  C.  B.  (N.8.) 
Ji43  ;  30  L.  J.,  C.  P.  150  ;  9  W.  R.  273. 

Of  Wliole.] — ^A.  having  sent  to  B.  a  bag  of 
•sponge  (under  a  verbal  order  from  the  latter), 
for  which  he  charged  1  \».  per  pound,  B.  returned 
it,  and  at  the  same  time  wrote  a  letter  to  A. 
stating  that  he  had  examined  the  sponge,  and 
finding  that  it  was  not  worth  more  than  6«.  i)er 
pound,  he  had  sent  it  back : — Held,  that  this 
letter  did  not  amount  to  such  an  acceptance  of 
the  goods  as  would  take  the  case  out  of  the 
statute.  Ketit  v.  ffuskinmm,  3  Bos.  &  P.  233;  6 
R.  R.  777. 

Bulk  samples,  and  invoice  of  some  hopff,  were 
sent  to  a  vemlee  by  coach,  pursuant  to  contract, 
Jsut  he  returned  them,  as  not  answering  to  the 
-samples  by  which  he  bought.  The  jury,  in  an 
action  for  the  price  of  the  hops,  found  that  the 
samples  did  not  answer  the  contract  : — Held, 
that  there  was  no  acceptance  af  the  goods  within 
the  Statute  of  Frauds.  Johnson  v.  Dodgton^  2 
31.  &  W.  653  ;  6  L.  J.,  Ex.  185. 

Time  for.] — A  party  to  whom  goods  to  the 
amount  of  10/.  and  upwards  are  delivered,  sub- 
ject to  approval  under  a  parol  order,  must  refuse 
to  accept  them  within  a  reasonable  time ;  if  he 
4loes  not,  he  is  to  be  treated  as  having  accepted 
them.     Coletuan  v.  Gibto^fi^  1  M.  &  Rob.  168. 

There  may  be  actual  receipt  by  acquiescence  ; 
.and  whenever  such  a  case  is  set  up,  it  is  a  ques- 
tion for  the  jurv.  BusftH  v.  Wfieeler,  15  Q.  B. 
442.  n  ;  8  Jur.  532.  S.  P.,  .Vorton  v.  nbbett,  15 
Q.  B.  428  ;  19  h,  J.,  Q.  B.  382. 

Lapse  of  time  before  refusal  or  rejection  is 
some  evidence  of  acceptance.  Smith  v.  Hudson^ 
6  B.  &  S.  481 ;  34  L.  J.,  Q.  B.  145  ;  11  Jur.  (N.S.) 
^23 ;  12  L.  T.  377  ;  13  W.  R.  683. 

C.  WHEN  PROPERTY  PASSES. 

1.  Generally. 

SUtute.]— r;/<?  Stile  of  Goods  Act,  1893  (66  ^^-57 
Vitt.  c.  71)  M.  16 — 26,   contains  prorisionM  as  to 
.the  transfer  of  property  in  goods  sold. 

Faeton*   Act.] — Se€  Principal   and 

Agent. 

Completion  of  Sale.] — Where  the  sale  has  been 

completed  within  the  statute  the  proj^erty  vests 

in  the  purchaser  immediately,  and  is  at  his  risk. 

I'hilllmore  v.  Barry,  1  Camp.  513  ;  10  R.  R.  742. 

There  may  be  a  complete  contract,  so  as  to 
i>a»8  the  property  in  gtxxis  from  the  seller  to  the 
buyer,  although  the  price  has  not  been  definitely 
agreed  upon  between  them.  Joyce  v.  Swann, 
8  D.  &  R.  343  ;  5  B.  &  C.  583. 

Sobseqaent   Letter   of    Aoknowledgment.] — 

A.  and  B.  verbally  treated  for  the  purchase  of 
a  hoi-se  by  the  former  of  the  latter.  A  few  days 
afterwanls  B.  wrote  to  A.  that  he  had  been  in- 
formed that  there  was  a  misunderstanding  as  to 
the  price,  A.  having  imagined  that  he  had  bought 
the  horse  for  30/.,  B.  that  he  had  sold  it  for  30 
^lineas.  A.  thereui)on  wrote  to  B.,  proposing  to 
split  the  difference,  adding,  "  If  I  hear  no  more 

.  about  him  I  consider  the  horse  is  mine  at  30/.  Ins,'" 
No  reply  was  sent ;  no  money  was  imid,  and  the 
horse  remained  in  B.^s  ixMsession.  Six  weeks 
afterwards  an  auctioneer  who  was  employed  by 

B.  to  sell  his  farming  stock,  and  who  had  been 
•  directed  by  B.  to  reiserve   the  hoi-se,  as  it  had 


already  been  sold,  by  mistake  put  it  up  with  the 
rest  and  sold  it.    After  the  sale  B.  wrote  to  A.  a. 
letter,    which    substantially    amounted   to     an 
acknowledgment  that  the  horse  had  been  sold  to 
him : — Held,   that  A.  could  not  maintain    an 
action  against  the  auctioneer  for  the  conversion 
of  the  horse,  he  having  no  property  in  it  at  the 
time  the   auctioneer  sold   it, — B.*s  subsequent 
letter  not  having  (as  between  A.  and  a  stranger^ 
any  relation  back  to  A.'s  proposal.    FeltJt4mse  v. 
Bindlry,  11  C.  B.  (N.S.)  869  ;  31  L.  J.,  C.  P.  204  ; 
6  L.  T.  167  ;  10  W.  R.  423.    Affirmed  7  L.  T. 
835  ;  11  W.  R.  429— Ex.  Ch. 

Validity  of  Title.]— The  purchaser  of  a  chattel 
takes  it,  as  a  genem  rule,  subject  to  what  may 
turn  out  to  be  informalities  in  the  title.  Candy 
V.  Lindsay,  47  L.  J.,  Q.  B.  481  ;  3  App.  Cas. 
459  ;  38  L.  T.  573  ;  26  W.  R.  406  ;  14  Cox,  C.  C. 
93— H.  L. 

When  the  original  owner  has  parted  with  the 
chattel  to  A.  uix)n  a  de  facto  contract,  though 
there  may  be  circumstances  which  enable  that 
owner  to  set  aside  tliat  contract,  the  bonft  fide 
purchaser  from  A.  will  obtain  an  indefeasible 
title.    Ih. 

The  question,  therefore,  in  many  such  cases 
will  be.  Was  there  a  contract  between  the  original 
owner  and  the  intermediate  person .'    Ih, 

Sale  in  Xarket  Orert.] — By  a  purchase  in 

market  overt  the  title  obtained  is  good  against 
all  the  world,    lb. 

If  not  so  purchased,  though  purchased  bon4 
fide,  the  title  obtained  may  not  be  good  against 
the  real  owner,    lb. 

The  real  owner  of  goods  does  not  lose  his  pro- 
perty, though  the  possessor  makes  a  sale  of  them, 
unless  it  fa^  in  market  overt ;  but  there  is  no 
instance  where  a  sale,  made  by  the  mere  jios- 
sessor,  has  been  held  to  change  the  property, 
where  it  has  marks  by  which  it  may  be  known. 
Hartop  V.  lioare,  3  Atk.  49. 

Jewellery,  stolen  from  the  plaintiff,  was  sold 
to  the  defendants,  jewellers  in  the  City  of  London. 
The  sale  took  place  in  a  showroom  above  the 
defendants^  shop,  to  which  access  could  only  be 
obtained  by  their  si)ecial  permission : — Held, 
that  the  sale  was  not  a  sale  in  market  overt, 
and  that  the  plaintiff  was  therefore  entitled  to 
recover  back  the  jewellery  from  the  defendants. 
Semble,  that  the  doctrine  as  to  sales  in  market 
overt  in  the  City  of  London  does  not  apply  to 
a  sale  by  a  customer  to  a  shopkeeper.  JBargreoTe 
v.  Spink,  61  L.  J.,  Q.  B.  818  ;  [1892]  1  Q.  B.  25  ; 
65  L.  T.  650 ;  40  W.  R.  254. 

A  sale  of  goods  (being  those  in  which  he 
usually  deals)  made  to  a  tradesman  in  his  ware- 
house or  shop,  in  the  City  of  London,  is  a  sale  in 
market  overt,  notwithstanding  the  construction 
of  the  premises  be  such  that  a  person  from  the 
outside  cannot  see  what  is  going  on  within. 
Lyons  v.  Be  Pass,  9  Car.  &  P.  68. 

A  sale  by  public  auction  at  a  horse  repository, 
out  of  the  city  of  London,  is  not  a  sale  in  market 
overt.  Lee  v.  Bayes  or  BoHnson,  18  C.  B.  699  ; 
25  L.  J.,  C.  P.  249  ;  2  Jur.  (N.s.)  1093. 

A  ship  is  not  like  an  ordinary  chattel,  which 
passes  by  delivery,  and  there  is  no  market  overt 
for  shi))s.  Umper  v.  Gnmm,  36  L.  J.,  Ch.  605  ; 
L.  R.  2  Ch.  282  ;  16  L.  T.  107 ;  16  W.  R.  464. 

See  further  Markets  and  Fairs. 

Xiitake  as  to  Partiei — ^Fraud.l — L.   was  a 

manufacturer  in  Ireland.    Alfred  Blenkam,  who 
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4iccupied  a  room  in  a  house  looking  into  Woocl- 
^treet,  Cheapside,  wrote  to  L.,  proposing  a  con- 
siderable purchase  of  L/s  gootls,  and  in  his  letter 
used  this  address — **37,  Wood-street,  Cheap- 
•side."  and  signed  the  letters  (without  any  initial 
for  a  christian  name)  with  a  name  so  written 
;tbat  it  appeared  to  be  *'  Blenkiron  &  Co."  There 
WAS  a  respectable  firm  of  that  name,  "  W. 
Blenkiron  &  Co.,"  carrying  on  business  at  128, 
Wood-street.  L.  sent  letters,  and  afterwards 
•.«applied  goods,  the  letters,  the  goods,  and  the 
inToices  accompanying  the  goods,  being  all  ad- 
4be8sed  to  "  Messrs.  Blenkiron  &  Co.,  37,  Wood- 
street."  The  goods  were  received  by  Blenkarn 
£X  that  place,  and  disposetl  of  to  a  purchaser, 
who  was  entirely  ignorant  of  the  fraud  : — Held, 
that  no  contract  was  made  with  lUenkam  ;  that 
"even  a  temporary  property  in  the  goods  never 
passed  to  him,  so  that  he  never  had  a  possessory 
title  which  he  could  transfer  to  this  purchaser, 
who  was  consequently  liable  to  L.  for  the  value 
of  the  goods.     Candy  v.  Lhidnay,  supra. 

Merchants  in  London  were  in  the  habit  of 
dealing  with  Reed  Brothers,  of  Old  Town-street, 
Plymouth.  On  receipt  of  an  order  from  Joseph  ' 
Recti  is.  Sons,  of  Mincing-lane,  Plymouth,  they ' 
forwanled  the  goods  asked  for,  under  the  mis- 
taken belief  that  they  were  dealing  with  their 
*M  customers.  The  person  trading  as  Joseph 
Keed  &  Sons  was  an  uncertificateil  bankrupt, 
and  his  trustee  at  once  seized  the  goods  : — Held, 
that  the  trustee  was  bound  to  restore  the  goods, 
or  to  pay  the  amount  due  for  them.  Burnett^ 
Ex  pirte,  It^ed,  In  re,  45  L.  J.,  Bk.  120 ;  3 
Ch.  D.  123 ;  34  L.  T.  664  ;  24  W.  R.  904. 

H.,  believing  he  was  dealing  witli  a  fiim  cann- 
ing on  business  as  O.  &  Co.,  agreed  to  sell  goods  to 
a  person  of  the  same  name  as  one  of  the  firm  of  6. 
«^:  Ca  The  goods  were  deposited  with  an  auctioneer, 
whoadvanced  money  on  them.Inan  action  of  trover 
by  the  plaintiff  to  recover  the  goods  from  the 
aactioneer,  the  court  held  that  there  was  no 
contract  with  the  pei-son  who  was  of  the  same 
name  as  the  firm,  and  consequently  that  trover 
woukl  not  lie  at  the  suit  of  the  plaintiff,  to 
recover  his  goods.  Hardnian  v.  Booth,  1  H.  &  C. 
803  ;  32  L.  J.,  Ex.  105  ;  9  Jur.  (N.S.)  81 ;  7  L.  T. 
^38;  11  W.  R.239. 

Sale  of  Stolen  Beaiti  in  Market  overt — Gon- 
Tietioa— Claim  for  Keep.] — The  bond,  fide  pur- 
chaser of  stolen  beasts  sold  in  market  overt 
cannot,  in  answer  to  a  claim  for  them  by  the 
original  owner  after  the  conviction  of  the  thief, 
coDnterclaim  for  the  cost  of  their  keep  while  the 
beasts  were  in  the  )x)Ssession  of  the  purchaser, 
for  they  were  his  own  property  until,  on  the 
conviction,  the  property  revested  in  the  original 
owner.  Walker  v.  Mattliews,  51  L.  J.,  Q.  B.  243  ; 
8  Q.  B.  D.  109  ;  46  L.  T.  915  ;  30  W.  R.  338. 

Sffiset  of  GonTiction  of  Vendor — For  Palee 
fretenoet.] — The  owner  of  goods,  induced  by 
fraud,  parted  with  them  under  a  voluntary  con- 
tract of  sale,  which  vested  the  property  in  the 
fraudulent  purchasers.  The  goods  were  then 
Kold  in  market  overt  to  a  purchaser  without 
notice  of  the  fraud.  The  fraudulent  purchasers 
were  afterwards,  upon  the  prosecution  of  the 
original  owner,  convicted  of  obtaining  the  goods 
by  false  pretences.  The  judge  before  whom  the 
prisoners  were  tried  refused  to  make  an  order  of 
restitution :— Held,  that  under  24  &  25  Vict, 
c.  96,  8.  100,  the  property  in  the  goods  revested 
in  the  original  owner  upon  conviction,  and  that 


he  was  entitled  to  i-ecover  them  from  the 
innocent  purchaser.  Moyce  v.  yewingtmi  (48 
L.  J.,  Q.  B.  125  ;  4  Q.  B.  D.  32  ;  39  L.  T.  535  ; 
27  W.  R.  319)  overruled.  Btfntley  v.  VUnwnt, 
57  L.  J.,  Q.  B.  18  ;  12  App.  Cas.  471  ;  57  L.  T. 
854  ;  36  W.  R.  481  ;  52  J.  P.  68— H.  L.  (E.) 

For  Laroeny.] — ^Where  a  hirer  in  posses- 
sion of  goods  under  a  hire-and-purchase  agree- 
ment sells  them  to  a  bonA  fide  purchaser  with- 
out notice  before  all  instalments  agreed  upon 
are  paid,  and  is  pi*osecuted  to  conviction  for 
larceny  as  a  bailee,  the  owner  can  maintain 
an  action  for  conversion  against  the  purchaser. 
Payne  y.  M'Hwn,  65  L.  J.,  Q.  B.  150;  [1895J  2 
Q.  B.  637 ;  15  R.  239,  n. ;  78  L.  T.  12  ;  48  W.  R. 
657— C.  A. 

Stipulation  that  Property  Bemain  in  Vendor.] 
— ^A.  sold  iron  to  B.,  and  in  the  contract  stipu- 
lated that  it  should  remain  his  property  until 
paid  for.  The  iron  was  shipped,  and  by  the  bill 
of  lading  was  consigned  to  (i.,  and  made  deliver- 
able to  his  order,  G.  apparently  being  the  common 
agent  of  A.  and  B.  The  iron  being  still  unpaid 
for,  A.  consental  that  it  should  be  delivcreil  to 
the  L.  Railway  Company  to  be  used  on  their  line, 
provided  his  rights  of  property  were  preserved. 
G.  indorsed  the  bills  of  lading  to  the  railway 
company,  and  the  gootls  were  delivered  to  them, 
the  company  having  notice  of  the  terms  of  the 
original  agreement  with  A.,  and  of  the  condition 
on  which  he  had  con*sentetl  to  the  delivery  of  the 
iron.  On  the  trial  of  an  interpleader  issue  which 
arose  between  A.  and  an  execution  creditor  of  the 
railway  company,  the  judge  told  the  jury  that  if 
they  believed  that  A.  never  jmrted  with  the  pro- 
I^erty,  and  that  the  railway  company,  at  the  time 
of  the  delivery  to  them  of  the  goods  and  the 
indorsement  of  the  bill  of  lading,  had  notice  of 
the  rights  of  A.  under  his  contract  with  B.,  they 
should  find  for  him.  The  jury  found  for  A.  The 
judge  was  not  asked  to  leave  any  question  of 
fraud  in  A.  to  the  jury.  On  motion  for  a  new 
trial : — Held,  that  the  direction  was  right,  and 
that  the  vei-dict  should  not  be  disturbed.  Bate^ 
man  v.  Oreen,  Ir.  R.  2  C.  L.  166. 

Ooodi  Pledged  by  Buyer.]  — Where  goods 
delivered  "  on  sale  or  return  "  are  pledged  by  the 
buyer,  the  pledging  of  the  goods  by  him  is  "  an 
act  a<.lopting  the  transaction  "  within  the  mean- 
ing of  s.  18,  r.  4  (tf)  of  the  Sale  of  Goods  Act, 
1893,  so  as  to  pass  the  property  in  the  goods  to 
him,  and  consequently  the  pledgee  obtains  a  good 
title  to  the  goods  as  against  the  seller.  Klrkham 
V,  Attenbimtvgh,  66  L.  J.,  Q.  B.  149  ;  [1897]  1 
Q.  B.  201 ;  75  L.  T.  543  ;  45  W.  R.  213— C.  A. 

Property  revested  by  Pledgee  in  Pledgor 
through  Praud  of  the  Latter.]— The  plaintiffs 
made  advances  to  D.  k.  Sons  on  the  security 
of  certain  flour,  which  was  warehoused  by  D. 
&  Sons  in  the  plaintiffs'  name.  D.  &  Sons 
undertaking,  in  consideration  of  the  plaintiffs* 
delivering  to  their  onler  the  flour  as  sold,  to 
s()ecifically  pay  plaintiffs  the  proceeds  of  all 
sales  immediately  on  their  receipt.  The  defen- 
dants subsequently  made  advances  to  D.  & 
Sons  on  the  security  of  a  pledge  of  the  flour,  in 
ignoitince  of  the  prior  transaction  with  the 
plaintiffs  ;  and  D.  &  Sons,  by  a  fraudulent 
representation  that  they  had  sold  the  flour  to  the 
defendants,  procured  from  the  plaintiff  a  de- 
livery order  for  the  flour,  which  they  gave  to  the 
defendants.     The  defendants,  in  pursuance  of 
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the  delivery  order,  obtained  ixissession  of  the 
flour,  and,  the  advances  made  by  them  not  being 
repaid,  sold  it.  The  plaintiffs  sued  the  defen- 
dants for  the  conversion  of  the  flour  : — Held, 
that  (assuming  that  the  ])lainti£b  had  ori^nally 
a  special  property  in  the  flour),  the  intention  of 
the  plaintif&t  must  be  taken  to  have  been  to 
revest  the  whole  property  in  the  flour  in  D.  6i 
Sons,  in  order  that  they  might  transfer  it  to  the 
defenclants  as  purchasers :  and  that,  though  the 
plaintiffs  might  have  revoked  the  delivery  order 
us  being  procured  by  fraud,  as  long  as  the  ilour 
remainctl  in  the  hands  of  D.  &  Sons,  yet  when 
the  property  in  the  flour  had  been  transferred 
by  D.  4c  Sons  to  bonA  fide  transferees  for  good 
consideration,  the  title  of  the  latter  was  inde- 
feasible. Babock  V.  Lnirsim^  48  L.  J.,  Q.  B.  524  ; 
4  Q.  B.  D.  394  :  27  W.  R.  8n6.  Affirmed  49 
L.  J.,  Q.  B.  408  :  5  Q.  B.  D.  284  ;  42  L.  T.  289  ; 
27  W.  R.  691— C.  A. 

Xiftake  ai  to  Price.] — Commission  agents, 
having  a  chattel  to  sell  at  a  fixed  price,  and 
their  salesman  having  by  mistake  agreed  to  sell 
it  at  one-third  of  that  price,  and  the  mistake 
having  been  explained,  and  the  contract  repu- 
diated, before  tne  chattel  was  delivered  : — Held, 
that  the  purchaser  could  not  enforce  its  delivery. 
Isaac  V.  BoulnoU,  II  W.  R.  341. 

Mittake  in  Telegram.] — ^A.  wrote  to  B.  asking 
on  what  terms  he  could  execute  an  order  for 
fifty  rifles.  B.  answered,  stating  terms.  B. 
snbsequently  received  a  telegram  from  A.  direct- 
ing him  to  send  "the"  rifles.  He  accordingly 
forwarded  fifty  rifles.  By  a  mistake  of  the  tele- 
graph clerk  the  word  "  the  "  was  inserted  instead 
of  "  three,"  which  was  the  word  used  by  A.  in 
filling  up  the  telegraph  form.  A.  refused  to 
accept  moi*e  than  three  rifles  : — Held,  that  he 
was  not  bound  by  the  mistake  of  the  clerk,  and 
consequently  an  action  was  not  maintainable 
against  him  for  the  price  of  the  remainder. 
Jlenh'l  V.  PajJf,  40  L.  J.,  Ex.  15  ;  L.  R.  6  Ex.  7  ; 
23  L.  T.  419  ;  19  W.  R.  106. 

Goodi  paid  for  by  Cheque,  which  ii  inbie- 
quenUy  Biihononred.] — The  right  of  property 
does  not  pass  upon  a  sale  of  goods  paid  for 
by  the  pui-chaser's  cheque,  subsequently  dis- 
honoured, if  the  purchaser  had  not,  at  the  time 
of  drawing  and  giving  the  cheque,  reasonable 
gi'ounds  for  believing  that  there  were  funds  to 
meet  it  as  an  instrument  payable  the  instant 
after  it  was  drawn.  Lovghnan  v.  Barry^  Jr. 
R.  5  C.  L.  538.  See  also  6'.  C,  Ir.  R.  6  C.  L. 
457. 

When  cattle  were  sold  and  paid  for  by  the 
purchaser's  cheque,  which  was  subsequently 
dishonoured  : — Held,  in  an  action  by  the  vendor 
for  conversion,  and  for  money  had  and  received, 
that  the  proper  question  for  the  jury  was — not 
whether  the  purchaser  had  reasonable  grounds 
for  believing,  and  did  in  fact  believe,  that  the 
cheque  would  be  dishonoured — but  whether,  at 
the  time  the  cheque  was  drawn,  he  had  reason- 
able ground  for  believing  that  there  were  funds 
to  meet  it.    lb. 

If  a  vendee  under  terms  to  pay  for  goods  on 
delivery,  obtains  possession  of  them  by  giving  a 
cheque,  which  is  afterwards  dishonoured,  he 
gains  no  property  in  the  goods,  if  at  the  time  of 
giving  the  cheque  he  ha<l  no  reasonable  ground 
to  expect  that  it  would  be  paid.  Hawse  v. 
Croice,  R.  &  M.  414. 


Payment  by  WorthleH  or  Fietltloiu  BUli.] — 
If  go(Hls  are  obtained  b}'  a  party  who  kiiowH- 
himself  to  bo  insolvent,  upon  bills  drawn  uport 
others  in  the  same  circumstances,  it  will  not 
render  the  contract  of  sale  void,  unless  the  bilLs^ 
are  contrived  for  the  express  purpose  of  gettinsr 
possession  of  the  goods.  J\oblfi  v.  Adam/t,  2 
Mai-sh.  366  ;  7  Taunt.  59  ;  Holt,  K.  P.  248  :  17 
R.  R.  445. 

Where  goods  were  sold  on  the  terms  "  to  be 
paid  for  by  E.*s  bill  on  P.,  without  recourse  to 
the  buyer  in  case  of  its  not  being  paid/' 
although  the  vendee  knew  the  bill  to  be  wortli 
nothing,  he  is  not  liable  to  an  action  for  the 
price  of  the  goods  ;  the  action  should  be  trover 
or  deceit.    Mead  v.  HtUohinton^  3  Camp.  352. 

Sham  Sale.]— The  plaintiff,  being  in  diffi- 
culties, and  fearing  that  some  of  his  creditoi*s^ 
would  issue  execution  against  his  goods,  agreeil 
with  the  defendant,  who  was  also  a  creditor,  that 
there  should  be  a  pretended  sale  of  them  to  him. 
For  this  purpose  an  invoice  was  ma<le  out,  and  a 
\  receipt  given  to  the  defendant  for  a  sum  therein 
stilted  to  be  the  purchase-money,  and  ixtssessioii 
of  the  goods  whs  delivered  to  the  defendant. 
Afterwards  the  defendant  sold  the  goods  as  his- 
own  ;  whereupon  the  plaintiff  brought  trover :— .- 
Held,  that  no  property  in  the  goods  passed  to  the 
defendant,  and  that  the  plaintiff  was  not  pre- 
cluded from  showing  that  no  payment  was  in 
fact  made,  and  that  the  transaction  was  not  a 
real,  but  a  pretended  sale.  Bowes  v.  Foster.  2 
H.  &  N.  779  ;  27  L.  J.,  Ex.  262  ;  4  Jur.  {N.8.)  95  ; 
6  W.  R.  257. 

Billi  of  Lading  aoeompanyiiig  Bllli  of  Sx- 
ohange.] — P.  shipped  a  cargo  of  umber  on  board 
a  ship  chartered  for  the  plaintiff.    The  bills  of 
lading  stated  that  the  cargo  was  shipped  by  P., 
to  be  delivered  "  to  order  or  assigns."    P.  drew  a 
bill  of  exchange  on  the  plaintiff,  and  handed  it  to 
the  vendor  of  the  umber,  who  discounted  it  with 
the  defendants,  and  handed  them  the  bills  of 
lading,  to  be  given  up  to  the  plaintiff  on  pay- 
ment by  him  of  the  bill  of  exchange  at  maturity. 
The  plaintiff  refused  to  accept  the  bill  of  ex- 
change without  receiving  the  oills  of  lading.    A 
new  bill  of  exchange  was  substituted  for  the 
former  bill,  and  forwarded  to  the  defendants' 
agents  with  directions  to  give  up  the  bills  of 
lading  when  it  was  paid.    The  ship  and  the  bill 
of  exchange  arrived  on  the  same  day.  The  plain- 
tiff did  not  then  accept  the  bill ;  and  the  cargo 
was  entered  at  the  custom-house  in  the  defen* 
dants'  name.     The  plaintiff  afterwards  offered 
to  pay  the  bill  of  exchange,  and  receive  the  bills 
of  lading,  and  give  a  guarantee  for  the  freight, 
but  the  defendants  refused,  and  sold  the  cargo : 
— Held,  that  the  property  in  the  cargo   had 
passed  to  the  plaintiff,  and  he  was  entitled  to 
recover.     JItrabiia  v.  Imjicrial  Ottoman  Bank, 
47  L.  J.,  Ex.  418  ;  3  Ex.  D.  164  ;  38  L.  T.  597— 
G.  A. 

When  a  bill  of  lading,  and  a  bill  of  exchange 
to  cover  the  goods  included  in  the  bill  of  lading, 
are  sent  in  a  letter  to  a  vendee  of  the  goods,  it 
is  a  well  -  understood  rule  that  the  bill  of 
exchange  must  be  accepteil,  or  the  bill  of  lading 
cannot  be  retained.  Shepherd  v.  Harrison,  40 
L.  J.,  Q.  B.  148  ;  L.  R.  6  H.  L.  116 ;  24  L.  T. 
857;  20W.  R.  1. 

Tranifer  of  Bill  of  Lading.]— When  goods  are 
at  sea  the  parting  with  the  bill  of  lading,  which 
is  the  s^'mbol  of  the  goods,  is  parting  wutb  the 
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ownership  of  the  goods  themselyes.  Barber  v. 
MeyersUin,  89  L.  J.,  C.  P.  187  ;  L.  R.  4  H.  L. 
317;  22  L.  T.  808  ;  18  W.  R.  1041. 

A  bill  of  lading  is  not  a  necessary  instrument 
of  the  transfer  of  property  in  goods  consigned  to 
the  owner.  Meyer  v.  Sharve,  6  Taunt.  74 ;  2 
Rose,  124. 

Where  from  all  the  facts  it  may  fairly  be  in- 
ferred that  it  was  the  intention  of  the  seller  to 
pass  the  property  in  goods  shipped  to  order,  the 
mere  circumstance  of  the  bill  of  lading  being 
taken  in  the  name  of  the  seller,  and  remaining 
unindorsed,  will  not  prevent  its  passing.  Jmjce 
V.  Swann,  17  C.  B.  (N.8.)  84. 

A  bill  of  lading  for  the  delivery  of  goods  to 
order  and  assigns  is  a  negotiable  instrument, 
which  by  indorsement  and  delivery  passes  the 
property  in  the  goods  to  the  indorsee,  subject 
only  to  the  right  of  the  unpaid  vendor  to  stop 
them  in  transitu.  Pease  v.  Oloahee^  35  L.  J., 
P.  C.  66;  L.R.  1  P.  C.  219  ;  15  L.T.6;  15  W.  R. 
201. 

Where  the  plaintiff,  having  received  an  order 
from  the  defendant  for  goods,  shipped  them,  and 
tranimiitted  to  him  the  bill  of  laaing  indorsed, 
making  the  goods  deliverable  to  order  or  assigns  ; 
and  on  their  arrival  the  captain  withheld  the 
floods,  in  consequence  of  the  defendant  having 
refused  to  accept  a  bill  drawn  on  him  for  the 
price,  and  thereupon  the  defendant  recovered  in 
trover  against  the  captain : — Held,  that  the 
plaintiffs  might  maintain  an  action  for  goods 
sold  and  delivered,  for  the  delivery  of  the  goods 
was  complete  as  between  them  and  the  defen- 
dant, by  the  delivery  on  board  the  ship.  Oraning 
V.  Mendham,  5  M.  &  S.  189. 

The  mere  indorsement  and  delivery  of  a  bill  of 
bkding  by  way  of  pledge  for  a  loan  does  not  pass 
"  the  property  in  the  goods  "  to  the  indorsee,  so 
as  to  transfer  to  him  all  liabilities  in  respect  of 
the  goods  within  the  meaning  of  the  Bills  of 
Lading  Act  (18  &  19  Vict.  c.  Ill),  s.  1.  Sewell 
V.  Burdick,  64  L.  J.,  Q.  B.  126  ;  10  App.  Cas.  74  ; 
52  L.  T.  445  ;  33  W.  R.  461  ;  5  Asp.  M.  C.  376— 
H.  L.  (E.) 

Payment  against  Billi  of  Lading.]  —  Coals 
were  sold  at  Hull,  and  shipped  on  boara  a  vessel 
chartered  by  the  buyer,  to  be' paid  for  in  cash 
against  bill  of  lading  in  the  hands  of  the  seller's 
agent,  in  London  : — Held,  that  no  property  passed 
to  the  buyer  until  the  condition  was  fulfilled, 
and  that,  the  price  being  unpaid,  the  seller  was 
entitled  to  intercept  the  delivery.  Mtnthes  v, 
NU*ol»m,  19  C.  B.  (N.8.)  290  ;  34  L.  J.,  C.  P.  273  ; 
12  L.  T.  673. 

Held,  also,  that  a  third  pei'son,  who  had 
agreed  with  the  vendee  to  purchase  the  coals  of 
him,  by  a  verbal  contract  entered  into  before 
the  quantity  was  ascertained  and  shipped,  could 
be  in  no  better  position  than  the  original  vendee. 
Ih. 

A.  sold  goods  to  B.,  to  be  delivered  free  on 
board  at  Liverpool  for  Trieste.  The  goods  were 
placed  by  A.  on  board  a  steamer,  to  be  delivered 
to  the  Older  of  B.  By  the  custom  of  the  trade, 
where  goods  are  sold,  to  be  delivered  free  on 
board,  the  price  is  not  payable  until  production 
of  a  bill  of  lading,  or  some  other  document, 
giving  evidence  of  their  being  on  board.  The 
owners  of  the  steamer  refusing  to  give  out  the 
bill  of  lading  until  a  greatly-increased  amount  of 
freight  was  paid,  and  B.,  when  informed  of  that 
fact,  declining  to  have  anything  to  do  with  the 
matter,  A.  was   unable   to   comply  with    the 
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custom  by  producing  the  bill  of  lading : — Held, 
that  B.,  by  his  conduct,  dispensed  with  the  strict 
compliance  with  the  custom,  and  that  conse- 
quently A.  was  entitled  to  maintain  an  action 
for  the  price  of  the  iron  without  producing  a 
bill  of  lading.  Q^reen  v.  ShM,  7  C.  B.  (N.S.) 
747 ;  29  L.  J.,  C.  P.  213  ;  6  Jur.  (N.S.)  827 ;  2 
L.  T.  745  :  8  W.  R.  663. 

8iib*Contraet— Work  not  Completed — Lien  on 
I  Pnrckaie-inoney.] — Contractors  for  the  erection 
I  of  steel  tanks  to  be  erected  on  the  purchasers* 
premises,  and  to  be  paid  for  after  completion, 
employed  the  plaintiff  as  a  sub-contractor  to 
erect  and  fix  the  tanks,  he  also  to  be  paid  a 
smaller  price  after  completion.    The  plaintiff 
j  had  nearly  finished  the  eretion  of  one  tank  when 
'  the  contractors  became  insolvent.     The  tanks 
when  completed  would  not  be  fixtures  : — Held, 
that  no  property  in  the  tanks  so  far  as  erected 
had  passed  to  the  contractors  or  the  purchasers, 
and  that  on  completion  the  plaintiff  would  not 
be  bound  to  hand  over  the  tanks,  except  on 
having  his  purchase-money  paid  or  secured  by  a 
first  charge  on  the  price  to  be  paid  to  the  con- 
tractors.   Bellamy  v.  Bavey,  60  L.  J.,  Ch.  778  ; 
[1891]  3  Ch.  540  :  65  L.  T.  308  :  40  W.  R.  118. 
Appeal  dismissed  by  consent,  W.  N.  (1891)  192. 

Betention  of  Inferior  Artiole.]  —  The 


plaintiffs,  being  under  contract  to  sell  waggons, 
employed  L.  to  make  them  according  to  sample 
at  a  certain  price.  L.  then  employed  a  waggon 
company  to  make  them  according  to  sample 
at  a  lower  price.  The  company  afterwards 
propose*!  to  receive  payment  direct  from  the 
plaintiffis,  who  consented,  and  were  authorised  by 
L.  to  pay  them.  Some  waggons  were  delivered 
by  the  waggon  company  to  a  railway  company 
to  the  order  of  the  plaintiffs.  The  plaintiffs  sent 
a  complaint  to  the  waggon  company  that  the 
waggons  were  unequal  to  sample,  but  did  not 
reject  them  ;  and  they  informed  L.,  and  also  the 
waggon  company,  that  they  would  dispose  of  the 
waggons  at  the  best  price  obtainable,  and  hold 
L.  responsible  for  loss.  L.  rejected  the  waggons. 
The  plaintiffs  gave  notice  to  the  railway  com- 
pany not  to  deliver  the  waggons  without  their 
oi-der,  but  the  railway  company  nevertheless 
delivered  them  to  the  waggon  company,  who 
refused  to  give  them  up.  In  an  action  against 
both  companies  : — Held,  that  the  property  in 
the  goods  and  the  right  to  possession  of  them 
having  passed  to  the  plaintiffis,  both  parties  were 
liable.  Johruton  v.  Lancashire  ana  Yorkshire 
By.,  3  C.  P.  D.  499  ;  89  L.  T.  448  ;  27  W.  R.  459. 

Sale  of  Illegal  Xannfactnre.]— The  plaintiff, 
having  a  quantity  of  apples,  by  contract  in  writ- 
ing agreed  with  the  defendant  to  sell  him  his 
cider  at  35#.  per  hogshead,  to  be  delivered  at  T. 
at  a  future  time,  and  to  lend  what  casks  he  had 
empty  for  the  cider,  to  be  manufactured  on  the 
plaintiffs  premises,  to  be  paid  for  before  it  was 
taken  away.  The  plaintiff  pounded  his  apples, 
and  delivered  the  juice  to  the  defendant  s  ser- 
vant, who  proceeded  to  manufacture  the  cider. 
Before  the  manufacture  was  complete,  the  cider 
and  the  casks,  some  of  which  belonged  to  the 

f>laintiff,  were  seized  by  the  excise  officers  for 
)eing  in  an  unentered  place,  and  condemned  in 
the  exchequer  as  the  defendant's  property.  In 
Devonshire,  where  the  parties  lived,  cider  means 
the  juice  as  expressctl  from  the  apples : — Held, 
that  the  contract  was  for  the  sale  of  juice,  not 
manuftictured  cider ;  that  the  delivery  of  the 
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juice  to  the  defendant's  servant  vested  the  pro- 
perty in  the  defendant ;  that  it  was  his  duty  to 
have  entered  the  premises ;  that  his  neglecting 
to  do  so  rendered  the  plaintiffs  delivering  the 
cider  at  T.  impossible,  and  therefore  unnecessary ; 
and  that  the  plaintiff,  therefore,  was  entitled  to 
recover  the  price,  both  of  the  cider  and  of  the 
casks.  Studdi/  v.  Saunders^  8  D.  &  R.  403 ;  5 
6.  &  C.  628. 

Immediate  or  Future  Sale.]-- A.  on  the  4th 
of  January  agreed  to  sell  to  JB.  a  stack  of  hay 
for  145/.,  to  be  paid  on  the  4th  of  February, 
the  same  to  be  allowed  to  stand  on  A.*s  premises 
until  the  1st  of  May.  B.  stipulated  that  the 
hay  should  not  be  cut  until  it  was  paid  for  : — 
Held,  that  this  was  a  contract  for  an  immediate 
and  not  for  a  future  sale,  and  that  the  property 
in  the  hay  passed  by  it  immediately  to  the 
vendee,  and  that  the  same  having  been  subse- 
quently destroyed  by  fire,  the  loss  fell  upon  him. 
Tarling  v.  Baxter,  6  B.  &  C.  360 ;  9  D.  &  R.  272  ; 
5  L.  J.  (O.&.)  K.  B.  164 ;  30  R.  R.  355. 

Payment  of  Initalmeiiti — Agreement  to  Bxiild 
Organ.] — A.  agreed  to  build  an  organ  for  B.,and 
to  fix  it  in  the  parish  church  for  768/.,  to  be  paid 
by  yearly  instalments.  The  agreement  provided, 
that, "  in  the  event  of  the  organ  being  completed 
and  erected,  and  the  sum  of  7682.  or  any  part 
thereof  not  being  paid  at  the  time  or  times 
thereinbefore  mentioned,  it  was  declared  and 
agreed  that  the  whole  sum  or  balance,  with  the 
interest  thereon,  should  become  due  and  payable 
to  A.,  and  might  be  sued  for  and  recovered 
accordingly ;  and  in  the  meantime,  and  until 
the  balance  and  interest  should  be  paid  and  dis- 
charged, A.  should  have  a  lien  on  the  organ ; 
and,  in  default  of  any  or  either  of  such  payments 
at  the  time  or  times  thereinbefore  mentioned,  A. 
might  either  dispose  of  or  remove  the  organ  as 
he  might  think  proper  "  : — Held,  that  the  pro- 
perty in  the  organ  remained  in  A.  until  the 
instalments  were  paid.  Walker  v.  Clyde,  10 
C.  B.  (N.8.)  381. 

Agreement  for  Hiring.] — By  a  written 

agreement,  R.  hired  furniture  of  the  value  of  63Z. 
from  L.  &  Co.  R.  was  to  pay  for  it  by  monthly 
instalments.  In  the  event  of  non-payment 
of  any  instalment,  L.  &  Co.  might  seize  and 
remove  the  furniture  and  retake  possession 
of  it.  On  payment  of  all  the  instalments, 
the  furniture  was  to  become  his  property,  but 
until  such  payment  it  was  to  remain  the  sole 
property  of  L.  &  Co.  This  agreement  was  not 
registered  as  a  bill  of  sale.  The  furniture  com- 
prised in  the  agreement  was  in  the  possession  of 
R.  at  the  commencement  of  his  bankruptcy  : — 
Held,  that  the  property  in  the  furniture  did  not 
pass  to  him  uutil  all  the  instalments  had  been 
paid  ;  that  neither  the  agreement  nor  the  licence 
to  seize  the  furniture  amounted  to  a  bill  of  sale 
by  R.,  and  therefore  registration  was  unneces- 
sary. RoherUim,  In  re,  Lewin,  £x  partfi,  47 
L.  J.,  Bk.  94  ;  9  Ch.  D.  419 ;  39  L.  T.  12  ;  26 
W.  R.  733--C.  A. 

Payment  down  of  all  Future  Initalmenti — 
Eight  to  demand  Tranifer.] — The  defendants 
agreed  to  hire  forty-four  waggons  from  the  plain- 
tiffs, paying  in  respect  of  twenty  specified 
waggons  an  annual  rent  of  285Z.  for  five  years, 
and  in  respect  to  the  other  twenty-four  an 
annual  rent  of  249Z.  for  thi-ee  years.    It  was 


agreed  that  the  said  waggons  should,  at  the 
piration  of  the  respective  terms  of  the  demise, 
and  after  payment  of  the  i*ents  reserved  during^ 
the  said  terms  respectively,  become  the  absolute 
property  of  the  lessees  without  any  further  pay- 
ment whatsoever  ;  and  that,  until  full  payment 
of  the  several  rents  respectively  reserved  should 
be  actually  made,  the  ownenship  of  the  said 
waggons  respectively  should  remain  and  continue 
in  the  lessors.  The  defendants  having  paid  the 
first  two  years*  rent  in  respect  of  the  twenty- 
four  waggons,  sent  to  the  plaintiffs  the  whole  of 
the  remaining  one  year's  rent  with  a  letter  stating 
that  this  sum  was  paid  in  discharge  of  all  rent  or 
other  pajrment  due  in  respect  of  the  twenty-four 
waggons.  The  rent  in  respect  of  the  other  twenty 
waggons  was  then  in  arrear.  The  plaintifb* 
agent  declined  to  receive  the  payment  upon  the 
terms  of  the  letter,  and  entered  it  in  the  plain- 
tiffs* ledger  as  a  payment  in  respect  of  the  entire 
number  of  waggons : — Held,  that  the  contracts 
in  respect  of  the  twenty-four  waggons  and  the 
twenty  were  several,  an<i  the  hirers  were  entitled 
to  the  property  in  the  twenty-four  waggons 
upon  payment  of  all  the  instalments  that  re- 
mained to  be  paid  in  respect  of  them,  not'with- 
standing  that  there  were  unpaid  instalments  in 
respect  of  the  twenty,  and  that  the  contract, 
being  in  effect  one  of  sale,  and  the  provision  for 
payment  by  instalments  a  provision  solely  in 
favour  of  the  purchaser,  he  was  entitled  to  an- 
ticipate the  time  fixed  for  the  transfer  of  the 
property  in  the  waggons  by  anticipating  the  time 
for  payment.  Lafwa^hirf  Waggon  Co,  v.  Xuttall, 
42  L.  T.  465  ;  44  J.  P.  536— G.  A. 

Conditional  Sale  of  Horse — Death  of  the  Horse 
before  Sale  abiolute.l— A  horse  was  sold  by  the 
plaintiff  to  the  defendant  upon  condition  that  it 
should  be  taken  away  by  the  defendant  and  tried 
by  him  for  eight  days,  and  returned  at  the  end 
of  eight  days  if  the  defendant  did  not  think  it 
suitable  for  his  purposes.  The  horse  died  on  the 
third  day  after  it  was  placed  in  the  defendant's 
stable,  without  fault  of  either  party  :— Held, 
that  the  plaintiff  could  not  maintain  an  action 
for  the  price,  as  for  goods  sold  and  delivered. 
Elphirk  v.  Barnes,  49  L.  J.,  C.  P.  698  ;  5  C.  P.  D. 
821 ;  29  W.  R.  139  ;  44  J.  P.  651. 

Xateriali  need  in  Construotion  of  Bailway — 
CN>od8  Delivered  but  not  Fixed.] — By  an  agree- 
ment made  between  the  plaintiff  company  and 
the  defendant,  a  contractor,  for  the  construction 
of  a  railway,  it  was  provided  that,  once  a  month, 
the  company's  engineer  should  certify  the  amount 
l)ayable  to  the  contractor  in  respect  of  the  value 
of  the  materials  delivered,  and  that  such  certifi- 
cates should  be  paid  by  the  company  seven  days 
after  pi^esentation  : — Held,  that  the  property  in 
"  materials  delivered,"  upon  their  beiug  certified 
for  by  the  engineer,  passed  to  the  company, 
though  the  materials  were  not  fixed.  Banbvry 
and  Chdtenhani  Ry.  v.  Daniel,  54  L.  J.,  Gh.  265  ; 
33  W.  R.  321. 

2.  Appropeiation  op  Specific  Goods. 

Intention  of  Partlei.] — By  the  law  of  Eng- 
land, under  a  contract  of  sale  of  specific  ascer- 
tained goods,  the  property  immediately  vests  in 
the  buyer,  and  a  right  to  the  price  in  the  seller, 
unless  it  can  be  shown  that  such  was  not  the 
intention  of  the  parties.  If  the  seller  is  to  do 
something  to  the  goods  sold,  the  property  will 
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not  be  changed  until  he  has  done  it,  or  waived 
his  right  to  do  it.  GUmour  v.  Supple y  11  Moore, 
P.  C.  351  ;  6  W.  R.  445. 

The  plaintiff,  a  salt  merchant  at  Liverpool, 
was  in  the  habit  of  shipping  cargoes  of  salt  there 
for    De  M.,  a  merchant,  in  London,  on    board 
vessels  chairtcred    by   De  M.,  charging  him  a 
commission  in  addition  to  the  price,  and  getting 
bills  of  lading  making  the  salt  deliverable  to  his 
order,  which  bills   of  lading  he  sent,  with  the 
invoice  and  a  draft  at  four  months,  to  De  M.    In 
November,  1863,  De  M.  chartered  the  ship  8.  F., 
belonging  to  the  defendants,  to  carry  a  cargo  of 
salt  from  Liverpool  to  Calcutta ;   freight  to  be 
paid  one- third  by  freighter's  acceptance,  at  four 
months  from  the  sailing  of   the  vessel,  the  re- 
mainder on  delivery  of   the  cargo  at  Calcutta. 
Pursuant  to  instructions  from  De  M.,  the  plain- 
tiff proceeded  to  load  the  S.  F.,  and  had  shipped 
1,007  tons  (for  which  he  took  the  mate's  receipts 
in  his  name),  when  he  learned  that  De  M.  had 
stopped  payment.    He  thereupon  refused  to  load 
any  more,  and  the  defendants  filled  up  the  load- 
ing themselves.    The  plaintiff  then  produced  to 
the  defendants  the  mate's  receipts  for  the  1,007 
tons,  and  demanded   a  bill  of   lading  for  that 
quantity,  making   it  deliverable   to  his   order. 
This  the  defendants  refused,  and  the  vessel  sailed 
with   the   salt   on  board : — Held,  that  it    was 
properly  left  to  the  jury  to  say  whether  or  not 
the  plaintiff  put  the  salt  on  board  the  S.  F.  with 
the  intention  of  passing  the  property  therein  to 
De  M. ;  and  that  (the  jury  having  found  that  the 
plaintiff  did  not  intend  to  pass  the  property  to 
De   M.)   the    sailing  from    Liverpool    without 
giving  the  plaintiff  a  bill  of  lading  in  exchange 
for  the  mate's  receipts,  as  demanded,  was  a  con- 
version ;  and  that  the  proper  measure  of  damages 
was,  the  value  of  the  salt  at  Liverpool  at  the 
time  of  sailing.    Falke  v.  Fletcher^  18  C.  B.  (N.8.) 
403  ;  34  L.  J.,  C.  P.  146  ;  11  Jur.  (N.8.)  176  ;  13 
W.  R.  346. 

If,  upon  a  contract  for  the  sale  of  goods,  any- 
thing remains  to  be  done  by  the  buyer,  such  as 
weighing,  measuring,  or  testing  the  goods,  if  it 
appears  by  the  teiins  of  the  contract  that  it  was 
the  intention  of  the  parties  that  the  property 
should  pass  to  the  buyer,  it  will  pass  though  he 
has  not  done  the  act.  Furley  v.  Batata  2  H.  &  C. 
200  ;  33  L.  J.,  Ex.  43  ;  10  Jur.  (N.8.)  368  ;  10 
L.  T.  35;  12W.  R.  438. 

Appropriation  by  Vendor.] — If  a  man  bargain 
for  the  purchase  of  a  given  quantity  out  of  a  heap, 
when  the  vendor  sets  out  that  quantity,  and  gives 
notice  to  the  vendee  that  he  has  done  so,  the  pro- 
perty at  common  law  would  pass  from  the  vendor 
to  the  vendee,  Rhode  v.  Thwaites,  6  B.  &  C.  388  ; 
9D.&R.293;  oL.  J.(O.S.)K.B.163  ;  30R.R.363. 

Where,  after  a  sale  of  60,000  bricks,  part  of  a 
bulk  of  117,000,  the  seller  had  applied  all  but 
62,000  for  other  purposes,  and  was  still  using 
them,  when  seized  in  execution  : — Held,  there 
was  no  appropriation  of  any  part  of  the  60,000 
to  the  sale.    Snell  v.  Ileiffhton,  1  Cab.  k.  E.  95. 

It  depends  on  the  intention  of  the  parties 
whether  the  property  in  goods,  to  which  some- 
thing remains  to  be  done  before  they  are  ready 
to  be  delivered,  passes  to  a  buyer  at  the  time  of 
the  sale  or  on  the  completion  of  the  goods. 
Young  v.  Mattliewjf,  36  L.  J.,  C.  P.  61  ;  L.  R.  2 
C.  P.  127  ;  16  L.  T.  182. 

A.,  a  brickmaker,  who  was  in  embarrassed  cir- 
cumstances, sold  to  B.,  to  whom  he  was  largely 
indebted,  a  large  quantity  of  bricks.    B.  sent  an 


agent  to  the  brickfield   with   an  order  for  the 
delivery  of  the  bricks,  and  A.'s  foreman  told  him 
he  was  i*eady  to  commence  delivering  them  if  a 
man,  who  was  in  possession  under  a  distress  put 
in  by  the  landlonl,  was  paid  out,  and  he  pointed 
out   three   clamps-— one   consisting  of   finished 
bricks,  a  second  of  bricks  still  burning,  and  a 
third  of  bricks  moulded  but  not  burnt — as  those 
from  which  he  should  make  the  delivery.      A. 
having  become  bankrupt,  the  landlord  sold  some 
of  the  bricks,  and  B.  sold  the  remainder  to  C, 
who  removed  them.    In  an  action  of  trover  by 
the  assignees  of  A.  against  C.  for  the  bricks  : — 
Held,  that  the  conduct  of  A.'s  foreman  was  a 
sufficient  appropriation  of  the  bricks,  and  that 
the  property  in  the  whole  of  them,  though  un- 
finished, passed  to  B.  at  the  time,  such  having 
been  apparently  the  intention  of  the  parties,  lb. 
The  plaintiff  hatl  effected  a  "  fioating  "  policy 
of  marine  insurance  on  "  goods,"  upon  which  he 
sued  an  underwriter  under  the  following  circum- 
stances : — By  contract  of  the  7th  of  January, 
D.  jb  C,  sugar  merchants  in  London,  agreed  to 
sell  to  B.  £  Co.  200  tons  of  sugar  of  a  certain 
description,  to  be  shipped  from  Hamburg   to 
Bristol  at  the  price  or  II.  Is.  9d.  per  cv«rt.  net 
f.  o.  b.  at  Hamburg  ;  payment  to  be  by  cash,  in 
London,  in   exchange   for  bill   of   lading.    By 
contract  of  the  12th  of  January,  D.  k.  Co.  agreed 
to  sell  a  similar  quantity  of  sugar  to  the  plaintiff 
upon  the  same  terms.    B.  &.  Co.  entered  into  the 
contract  of  the  7th  of  January  in  order  to  enable 
themselves  to  execute  a  contract  previously  made 
by  them  with  the  plaintiff  for  the  sale  of  the 
same  quantity  of  sugar.     Until   after  the  loss 
hereinafter  mentioned  D.  &  Co.  were  not  aware 
of  B.  &  Co.'s  contract  with  the  plaintiff,  nor  was 
the   plaintiff  aware   that  D.  &    Co.   were   the 
shippers  of  the  200  tons  contracted  to  be  sold  to 
him  by   B.   k   Co.    The   requirements  of   the 
statute  of  frauds   had    been   complied   with  in 
the  case  of  the  above-mentioned  contracts  of  the 
7th  and  12th  of  January,  but  not  in  the  case  of 
the  contract  between  B.  k  Co.  and  the  plaintiff, 
there  being  no  sufficient  memorandum  of  that 
contract  within  the  statute.     D.  k  Co.  advised 
their  forwarding  agents  at  Hamburg  that  they 
had  sold  400  tons  of   sugar  for  Bristol,  and,  in 
pursuance  of  such  advice,  3,900  bags  of  sugar 
were  shipped  at  Hamburg,  consigned  to  "  order, 
Bristol,"  by  such  agents,  who  forwarded  the  bills 
of  lading  for   the   sugar   indorsed   in  blank  to 
bankers  in  London,  with  instructions  to  deliver 
them  to  D.  &  Co.  against  payment  of  amounts 
advanced  in  respect  of  the  price  of  the  sugar 
paid  to  the   manufacturer  in  Germany.      The 
sugar  so  shipped  was  of  the  description  specified 
by  the  above-mentioned  contracts,  but  was  in- 
sufficient in  quantity  by  100  bags  to  satisfy  the 
two  contracts  of  the  7th  and  12th  of  January. 
No  appropriation  of  specific  bags  to  each  of  the 
two  contracts  respectively  was  made  by  D.  k  Co. 
or  their  agents  at  the  time  of  shipment.    The 
ship  on  which  such  shipment  was  made  was  lost 
with  her  cargo  on  the  voyage.    Before  the  news 
of  the  loss  reached  them,  D.  k  Co.  took  up  the 
bills  of   lading  in   due  course,  and  they  then 
apportioned  the  bags  of  sugar  shipped  between 
the  contracts  of  the  7th  and  12th  of  January, 
appropriating  certain  specific  bags  to  the  number 
of  2,000  to  the  former  and  the  remainder  to  the 
latter,  and  made  out  separate  invoices  in  respect 
of  each  contract  to  B.  k  Co.  and  the  plaintiff 
respectively,  setting  out  the  marks  and  numbers 
of  the  bags.    The  invoices  were  then  posted  by 
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D.  k,  Go.  to  B.  &  Co.  and  the  plaintiff  respect- 
ively, but  before  they  were  so  posted  the  news 
of  the  loss  of  the  ship  had  reached  D.  &  Co.  and 
the  plaintiff.  The  plaintiff,  on  learning  of  the 
loss,  anticipating  that  sugar  destined  for  him 
might  have  been  shipped  on  board  the  ship,  al- 
though without  speciiic  advice  of  any  such  ship- 
ment, declared  on  the  ship  in  respect  of  200  tons 
of  sugar  under  the  floating  policy  before  men- 
tioned. The  plaintiff  and  B.  k  Co.  subsequent!}', 
on  receipt  of  the  invoices,  respectively  paid  the 
contract  price  of  and  obtained  the  bills  of  lading 
for  the  sugars  specified  in  their  respective  in- 
voices. B.  k  Co.  then  forwarded  tne  invoice 
received  by  them  to  the  plaintiff,  who  thereupon 
paid  them  for  the  sugar  included  in  that  invoice 
and  received  the  bills  of  lading  in  respect  there- 
of. The  plaintiff  then  further  declared  under 
the  floating  policy  in  respect  of  this  last-men- 
tioned sugar  : — Held,  that  there  was  no  appro- 
priation of  goods  so  as  to  pass  the  property  from 
D.  k  Co.  to  the  plaintiff.  Stork  v.  Ingli*,  52 
L.  J.,  Q.  B.  30  ;  9  Q.  B.  D.  708  ;  47  L.  T.  416  ; 
81  W.  R.  455  :  4  Anp.  M.  C.  696.  Reversed,  but 
not  on  this  point,  12  Q.  B.  D.  564— C.  A. 

Aisent  of  Vendee.] — ^A  sale  of  a  given  number 
of  bales  out  of  a  larger  number  does  not  vest 
the  property  in  the  vendee  until  there  has  been 
a  specific  appropriation  by  the  vendor,  assented 
to  by  the  vendee  or  by  his  agent.  Qimpbell  v. 
Mersey  DocItJt  and  Harbour  Board,  14  C.  B. 
(N.S.)  412  :  8  L.  T.  245  ;  11  W.  R.  596. 

A  person  at  a  fair  orally  contracted  to  sell  at 
a  given  price  per  cwt.  two  pockets  of  hops  which 
were  on  the  spot,  and  which  were  there  inspected 
and  approved  of  by  the  intended  buyer,  and  also 
two  other  pockets,  of  which  samples  were  shown, 
but  which  were  lying  in  a  warehouse  in  London. 
The  buyer  took  away  with  him.  and  afterwards 
paid  for,  the  first  two  pockets,  but  the  last  two 
were  to  be  forwarded  to  him  at  a  future  time. 
On  his  return  to  London  the  seller  went  to  the 
warehouse  and  selected  two  out  of  three  pockets 
which  he  had  there,  and  directed  the  warehouse- 
keeper  to  mark  them  "to  wait  the  buyer's 
order ; "  but  no  alteration  was  made  in  the 
warehousekeeper's  books,  and  he  continued  to 
hold  the  seller  liable  for  the  rent.  He  in  a  few 
days  aften\'ards  sent  the  buyer  an  invoice  de- 
scribing the  numbers,  the  weight  and  the  prices 
of  the  two  pockets  delivered  at  the  fair,  and 
also  of  the  two  which  had  been  set  apart  at  the 
warehouse,  and  at  the  same  time  enclosed  a  draft 
for  acceptance.  The  buyer  sent  back  the  draft 
unaccepted,  and  refused  to  receive  the  last  two 
pockets : — Held,  that  there  was  no  evidence  of 
the  appropriation  of  the  two  pockets  in  the 
London  warehouse  being  either  originally  autho- 
rised or  subsequently  assented  to  by  the  buyer, 
and  that  consequently  the  property  in  them  did 
not  pass  by  the  contract.  Jenner  v.  Smith,  L.  R. 
4  C.  P.  270. 

Tea  in  Speeifled  Cheiti — ^Warrants  itill  in 
Yendor'i  Poueiiion.] — A  policy  expi-essed  the 
insurance  to  be  on  "  merchandise  the  assured's 
own,  in  trust,  or  on  commission  for  which 
they  are  responsible,"  in  or  on  certain  specified 
warehouses,  vaults,  cellars,  wharves,  yards,  or 
quays.  Whilst  the  policy  was  in  force  certain 
chests  of  tea,  on  a  wharf  included  in  the  policy, 
were  destroyed  by  fire.  These  teas  had  been 
deposited  in  bond  by  the  importer  with  the 
wharfinger ;    the  assured  had  purchased  them 


from  the  importer,  and  the  warrants  had  been 
endorsed  in  blank  by  him  to  the  assured.  Before 
the  fii'e  occurred  the  assured  had  resold  the  teas 
in  specified  chests  to  customers,  and  had  been 
paid  for  them  ;  they  held,  however,  the  warrants 
on  behalf  of  the  customers,  but  merely  for  the 
convenience  of  paying,  if  required,  the  charges 
necessary  for  clearing  the  teas  payable  by  such 
customers  : — Held,  that  the  jwlicy  applied  only 
to  goods  belonging  to  the  assured,  or  for  which 
they  were  responsible,  and  the  property  in  the 
teas  having,  at  the  time  of  the  fire,  passed  to  the 
purchasers,  they  were  then  at  the  purchasers' 
risk,  and  were  consequently  not  covered  by  the 
policy.  Ntyrth  British  akd  Merrantile  Intur- 
ance  Co.  v.  Mofatt,  41  L.  J.,  C.  P.  1 ;  L.  R.  7 
C.  P.  25  ;  25  L.  T.  662  ;  20  W.  R.  114. 

Timber — AdTtnoe  in  respeet  of  eertain  Be- 
liTories.] — ^A.  k  Co.  contracted  with  B.  k  Co. 
for  the  purchase  of  a  large  quantity  of  railway 
sleepers,  to  be  delivered  at  intervals  at  the  wharf 
of  A.  &  Co.,  and  to  be  paid  for  on  delivery.    The 
sleepers  arrived  at  the  wharf  of  B.  k  Co.  in  tim- 
bers of  length  sufficient,  when  sawn  asunder,  to 
make  each  two  sleepers.    After  several  deliveries 
had  taken  place,  one  of  the  firm  of  B.  k  Co. 
called  at  the  office  of  A.  k  Co.  and  obtained 
from  A.  an  advance  of  600L  on  account  of  the 
last  cargo  of  timber,  which  he  represented  to  be, 
and  which  then  was,  at  the  wharf  of  B.  k  Co., 
and  a  ix>rtion  of  which  had  already  been  sawn 
into  sleepers  : — Held,  that  this  was  such  a  spe- 
cific appropriation  of  the  timber  and  sleepers  to 
A.  k  Co.  (who   had   possessed    themselves   of 
them),  as  to  entitle  tnem  to  retain  them  as 
against  the  assignees  of  B.  k  C,  who  had  be- 
come bankrupt  after  the  advance.    Langton,  v. 
Waring,  18  C.  B.  (NJ.)  315  ;   11  L.  T.  6S3  ;   la 
W.  R.  347. 

Advaaoe  by  Warehoiueiiian  on  Seonrity  of  Ooods 
■old  —  **  Delivery  "  —  **  Tranafer  of  Doonmonti 
of  Title."] — ^Where  a  vendor  sells  goods  whidi 
are  warehoused,  and  agrees  with  the  purchasers 
to  retain  the  goods  until  demanded,  and  after  the 
sale  writes  letters  to  the  warehouseman,  appro- 
priating the  goods  as  security  for  money  advanced 
by  the  warehouseman,  these  letters  do  not 
amount  to  "  a  delivery  of  the  goods "  or  "  a 
transfer  of  the  documents  of  title  "  within  s.  25 
of  the  Sale  of  Goods  Act,  1893.  Nicholson  v. 
Harjier,  64  L.  J.,  Ch.  672  ;  [1895]  2  Ch.  416  ; 
13  R.  567  ;  73  L.  T.  19;  43  W.  R.  650  ;  59  J.  P. 
727. 

More  Goods  Bent  than  Ordered — ^Ko  Appro* 
priation.] — In  an  action  to  recover  the  price 
of  ten  hogsheads  of  claret,  it  appeared  that  the 
defendants  having  verbally  ordered  certain  hogs- 
heads of  the  plaintiff,  the  latter,  in  October,  sent 
them  fifteen,  whereupon  the  defendants,  by  letter, 
informed  the  plaintiff  that  they  had  requested  ten 
only  should  be  shipped,  and  that  they  could  take 
that  number  only  on  their  proving  satisfactory, 
and  that  they  would  hold  the  other  five  on  the 
plaintiff*B  account.  In  answer  to  this  the  plain- 
tiff  replied  by  letter,  which,  after  stating  that  he 
regretted  that  any  misunderstanding  as  to  the 
dSendants'  order  should  have  taken  place,  and 
after  stating  that  other  vintages  were  inferior, 
and  that  the  wine  sent  was  of  superior  character, 
concluded  thus :  "  You  will  ascertain  in  the 
spring  whether  you  have  room  for  it,  and  you 
have  seen  that  we  are  not  stringent  with  old  cub- 
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tomers  as  to  crerlit."  The  defendants  placed  the 
wme  in  a  bonded  warehouse  in  their  own  names, 
and  shortly  afterwards  tasted  the  wine,  and  dis- 
approved of  it,  and  gave  the  plaintiff  notice  in 
tne  early  part  of  April  that  they  would  not 
take  any  part  of  it : — Held,  that,  supposing 
there  was  a  written  contract  by  which  the  de- 
fendants were  bound  to  take  ten  hogsheads  of 
claret,  that  contract  was  not  executed,  as  fifteen 
and  not  ten  hogsheads  had  been  delivered,  and 
no  particular  ten  had  been  selected  out  of  the 
fifteen.  Onnliffc  v.  Harrisi>n,  6  Ex.  903 ;  20 
L.  J.,  Ex.  325. 

Appropriation  to  Buyer— Approximate  Price 
Paid — ^Weighing.] — In  a  contract  of  sale  where 
the  goods  have  been  ascertained  and  appropriated 
to  the  buyer,  and  an  approximate  price  has  been 
paid  in  respect  of  them,  although  they  have  not 
been  weighed,  it  is  a  question  of  intention 
whether  the  property  or  the  risk  in  the  goods 
passes  to  the  buyer.  Marthwau  v.  Kitchhig^ 
41  L.  J.,  Q.  B.  227  ;  L.  R.  7  Q.  B.  436  ;  26  L.  T. 
336  ;  20  W.  R.  769. 

The  plaintiffs,  sugar  refiners,  were  in  the  habit 
of  selling  to  brokers  the  w^hole  of  each  filling  of 
sugar,  consisting  of  from  200  to  300  loaves  or 
tiUers  each,  the  terms  always  being  "  prompt  at 
one  month;  goods  at  seller's  risk  for  two 
months,"  the  '*  prompt "  day  being  the  Saturday 
next  after  the  expiration  of  one  month  from  the 
sale.  The  titlers  in  each  filling  were  stored  on 
the  plaintiff's  premises,  and  were  from  time 
to  time  fetched  away  by  the  purchasers  or 
their  sub-vendees,  being  weighed  on  their  re- 
moval, each  titler  weighing  fi*om  thirty-eight  to 
forty-two  pounds.  If  the  whole  of  the  lots  con- 
tained in  one  sale-note  had  not  (which  was 
frequently  the  case)  been  taken  away  on  the 
prompt  day  payment  was  made  by  the  purchaser 
by  bill  or  cash  at  an  approximate  sum  calculated 
on  the  probable  weight,  the  actual  price  being 
afterwards  adjusted  on  the  whole  filling  being 
cleared.  The  defendant,  who ,  was  an  old 
customer  of  the  plaintiffs',  had  bought  four  fill- 
ings, consisting  of  specific  titlers,  each  marked, 
on  the  above  terms,  and  had  paid  the  approxi- 
mate price  of  the  four  lots,  antl  had  fetched  some 
of  each  lot  away.  A  fire  occurred  on  the  plain- 
tifb'  premises  after  the  expiration  of  two  months 
from  the  dates  of  sale  to  the  defendant,  destroy- 
ing the  whole  contents  of  the  warehouses.  At 
the  time  of  the  fire  the  plaintiffs  had  floating 
policies  of  insurance  which  covered  goods  on  the 
premises  "  sold  and  paid  for,  but  not  removetl ;  " 
but  they  had  no  agreement  or  understanding 
with  their  customers  as  to  any  insurance  :  and 
the  amount  insured,  which  the  plaintiff  received 
from  the  undei-writers,  was  not  sufficient  to 
cover  the  loss  of  their  own  goods,  exclusive  of 
the  titlers  undelivered  which  they  had  sold  to 
the  defendant : — Held  (by  Cockburn,  C.J.,  on 
the  ground  that  the  property  in  the  titlers  un- 
delivered had  passed  to  the  defendant ;  by 
Blackburn,  Lush,  and  Quain,  J  J.,  whether  it  had 
passed  or  not),  that,  by  the  terms  of  the  contract 
of  sale,  the  risk,  after  the  lapse  of  the  two 
months,  was  in  the  buyer,  ami  the  loss  was, 
therefore,  his.    Ih. 

See  aUv  ca*es  post  7  (coLs.  470,  et  seq.). 

Goods  Kixed  with  Vendor's  after  Appropria- 
tion.]— Agreement  between  the  plaintiff  and  K. 
for  the  exchange  of  part  of  a  quantity  of  barley, 
which  the  plaintiff  had  seen  in  K.'s  granary,  for 


a  number  of  bullocks  ;  the  plaintiff  to  send  his 
own  sacks,  and  K.  to  fill  them  with  the  barley, 
take  them  to  a  railway,  and  place  them  upon 
trucks.  The  plaintiff  delivered  the  bullocks  to 
E.,  and  sent  200  sacks,  and  a  few  days  after  K. 
filled  155  of  them  with  the  barley  from  his 
granary.  A  delay  occurrec I  in  sending  the  barley , 
and  the  plaintiff  demanded  it.  K.  becoming 
embarrassed,  the  barley  was  by  his  orders  turned 
out  of  the  sacks  on  to  the  heap  from  which  it 
had  been  taken.  Soon  after  K.  was  adjudicated 
bankrupt,  anil  the  assignees  took  possession  of 
the  barley  and  removed  it :  —  Held,  that  the 
property  in  the  barley  put  into  the  sacks  passed 
to  the  plaintiff  by  reason  of  the  authority  of 
appropriation  conferred  on  K.  by  the  agree- 
ment, as  well  as  by  the  subsequent  assent  of 
the  plaintiff.  Aldridge  v.  JohHson^  7  El.  &  Bl. 
885 ;  26  L.  J.,  Q.  B.  296 ;  3  Jur.  (N.8.)  913  ;  5 
W.  R.  703. 

Held,  also,  that  the  property  in  the  barley  was 
not  divested  by  the  act  of  K.  in  mixing  it  again 
with  the  bulk ;  and  that  there  was  evidence  of 
a  conversion  by  the  assignees,  notwithstanding 
the  prior  conversion  by  K.    lb. 

Sale  of  Crop  of  Oil — ^Bottling.]— In  January, 
1858,  C.  agreed  to  seU  to  the  plaintiff  all  the 
crop  of  oil  of  peppermint  grown  on  his  farm  in 
the  year  at  21*.  per  pound.  In  September  0. 
wrote  to  the  plaintiff  for  bottles  to  put  the 
oil  in.  The  plaintiff  sent  the  bottles,  and  C, 
having  weighed  the  oil,  put  it  in  those  bottles, 
labelled  them  with  the  weight,  and  made  out 
invoices.  Before,  however,  he  had  completed 
the  tilling  of  the  bottles,  he  sold  and  delivered 
several  of  them  to  the  defendant.  The  plain- 
tiff had  for  many  years  past  bought  of  C.  his 
crop  of  oil  of  peppermint,  and  it  was  usual  for 
C.  when  the  bottles  were  filled  to  deliver  them 
to  a  earner  to  take  to  a  railway  station.  In 
detinue  by  the  plaintiff  against  the  defendant 
for  the  bottles  of  oil  of  peppermint  delivered  to 
him : — Held,  that  the  putting  the  oil  in  the 
bottles  was  an  act  of  a})propriation  which 
vested  the  propertv  in  the  ))laintiff.  jAington  v. 
Jfiffffins,  4  H.  A:  N.  402 ;  28  L.  J.,  Ex.  252 ;  7 
W.  R.  489. 

Sale  of  Ooodi  *'  on  Arrival.'']— On  a  contract 
for  the  sale  of  goods  to  be  paid  for  after  con- 
clusion of  the  lailding,  "  to  be  delivered  by  the 
seller  to  the  purchaser  on  safe  arrival"  of  the 
ship,  at  the  time  of  the  contract  on  her  passage 
from  Calcutta  to  London : — Held,  that  no  pro- 
perty in  the  goods  passed  to  the  purchaser  by 
the  sale.  Hale  v.  IlaxDson^  4  C.  B.  (N.8.)  85  ; 
27  L.  J.,  C.  P.  189 ;  4  Jur.  (N.8.)  363  ;  6  W.  R. 
339. 

Vendor  oannot  dispute  Sub-vendee'i  Title 
after  Beoognition.] — Where  on  a  contract  of  sale 
of  a  portion  of  a  large  quantity  of  goods  in  a 
warehouse  of  the  vendor,  the  vendee  has  resold 
the  goods  to  a  third  person,  whose  title  to  them 
the  vendor  has  recognised,  he  cannot  afterwards 
dispute  the  title  of  such  third  person,  although 
the  specific  gootls  have  never  b^n  appropriated 
to  him.  Woodley  v.  Coventry,  2  H.  &  C.  164  ;  33 
L.  J.,  Ex.  185 ;  9  Jur.  (N.s.)  548  ;  8  L.  T.  249  ; 
11  W.  R.  599. 

Implied  Condition  ai  to  Befaialof  BeliTeriei.] 
— In  an  action  on  a  contract  by  the  defendant 
to  deliver  goods  at  the  wharf  of  third  parties 
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in  eqaal  portions,  in  four  months,  to  be  made  to 
the  satisfaction  of  an  inspector  of  such  parties, 
and  if  not  so  made  to  be  removed  by  the  defen- 
dant, and  others  substituted  in  the  time  named  ; 
averments  of  performance  on  the  plaintiffs  part 
and  breach  that  the  goods  delivered  were  not 
made  to  the  satisfaction  of  the  inspector,  whereby 
they  were  rejected  and  the  plaintiff  lost  the 
benefit  of  a  contract  with  the  third  parties 
mentioned.  Picas,  denying  the  contract,  and 
the  breach,  and  alleging  that  the  contract  was 
subject  to  a  condition  that  the  disapproval  of 
each  portion  should  be  notified  in  a  reasonable 
time  after  delivery.  The  contract  as  stated 
being  proved  in  fact,  and  it  not  appearing  that 
there  was  any  such  condition  in  fact  : — Held, 
that  there  was  no  such  condition  implied  in  law 
from  the  contract  as  stated  or  proved  ;  nor  that 
the  disapproval  should  be  notified  within  the 
time  named,  or  the  four  months.  Conlwn  v. 
Attwood,  26  L.  J.,  Ex.  244. 

3.  Delivery  to  Carbiers. 

Kamed  or  not  Named  by  Vendee.] — Where  a 
vendee  of  goods  orders  a  particular  mode  of 
conveyance,  he  must  stand  to  the  loss  if  any 
happens.     Vale  v.  Baylf,  Cowp.  294. 

A  delivery  of  goods  by  the  vendor  on  behalf 
of  the  vendee,  to  a  carrier  not  named  by  the 
vendee,  is  a  delivery  to  the  vendee.  Dutton  v. 
Solommuon,  3  Bos.  &  P.  582  ;  7  R.  R.  883. 

A  tradesman  of  London,  by  order  of  a  trades- 
man in  the  country,  sends  goods  to  the  latter, 
who  does  not  appoint  or  name  the  carrier ; 
afterwards  the  carrier  embezzles  the  goods  ;  the 
trader  in  the  countrv  must  stand  the  loss. 
Godfrey  v.  Furzo,  3  P.  Wms.  185. 

If  gCHods  are  delivered  to  a  carrier  to  be  de- 
livered to  A.,  and  are  lost  by  the  carrier,  the 
consignee  only  can  bring  the  action.  Snee  v. 
Pretcott,  1  Atk.  248. 

A,,  in  London,  received  an  order  from  B.,  living 
in  Bristol,  to  send  goods  to  him  by  any  convey- 
ance which  would  reach  Bristol  (as  B.  lived  only 
six  miles  from  thence),  informing  B.  when  he 
eent  them,  that  B.  miglit  know  when  to  expect 
them.  A.  sent  the  goods  to  a  wharf,  whence 
vessels  for  Bristol  sailed,  and  informed  B.,  as  he 
was  told  at  the  wliarf,  that  the  goods  would 
come  by  the  ship  Commerce ;  in  fact  the  goods 
were  not  sent  on  board  the  Commerce,  which 
happened  to  be  fully  laden,  but  some  time 
afterwards  were  sent  by  another  vessel.  B., 
after  the  arrival  of  the  Commerce  at  Bristol 
without  the  goods,  made  no  further  inquiry  for 
the  goods,  and  A.  did  not  know  till  after  he  had 
required  payment  of  the  goods  that  they  had 
been  sent  by  another  ship,  which  he  then  com- 
mnnicated  to  B. : — Held,  that  B.  was  liable  for 
any  loss  of  the  goods.  Coolto  v.  Ludlow ^  2  Bos.  & 
P.  (N.R.)  119. 

The  plaintiff,  residing  at  Naple?,  ordered  goods 
of  M.  at  Birmingham, ''  to  be  despatched  on  in- 
surance being  effected.  Terms,  three  months' 
credit  from  the  time  of  arrival."  M.  effected  an 
insurance,  declaring  the  interest  to  be  in  the 
plaintiff,  and  having  marked  the  goods  with  the 
plaintiff's  initials,  sent  them  to  Liverpool,  where 
they  were  delivered  by  M.'s  agent  to  the  owner 
of  a  vessel  loading  for  Naples,  by  whose  negli- 
gence they  were  damaged  : — Held,  that  the  pro- 
perty in  the  goods  vested  in  the  plaintiff  as  soon 
as  they  left  Birmingham  ;  that  he  was  liable  to 
pay  for  them  whether  they  arriveil  or  not ;  and 


therefore  that  he  was  entitled  to  sue  the  ship- 
owner for  the  damage  done  to  them  by  his 
negligence.  Fragano  v.  Long^  6  D.  &  R.  283  ; 
4  B.  &  C.  219  ;  3  L.  J.  (o.s.)  K.  B.  177. 

Where  a  person  in  Aberystwith  gave  an  order 
for  goods  to  a  traveller  of  the  plaintiff,  resident 
in  London : — Held,  that  it  must  be  presumed 
that  such  goods  were  to  be  sent  in  the  usual 
way,  and  that,  on  their  delivery  to  a  carrier  in 
London,  a  cause  of  action  arose  there.  Copeland 
V.  Lewis,  2  Stark.  33. 

The  plaintiff,  at  O.,  within  the  jurisdiction  of 
the  G.  county  court,  received  from  the  defendant 
at  L.  an  onle'r  for  plants,  the  description  of  which 
was  taken  from  a  price  list  of  the  plaintiff,  in 
which  also  the  plaintiff  undertook  to  pay  the 
carriage  of  goods  ordered  from  him.  The  de- 
fendant ordered  the  plants  by  letter,  and  re- 
quested that  they  should  be  sent  by  a  particular 
carrier.  The  defendant  resided  more  than  twenty 
miles  from  the  plaintiff,  and  within  the  juris- 
diction of  another  county  court.  The  plaintiff 
having  sent  the  goods  to  the  defendant  by 
carrier,  brought  an  action  in  the  county  court  of 
G.  to  recover  a  balance  alleged  to  be  due  in 
respect  of  them  : — Held,  that  the  cause  of  action 
did  not  arise  wholly  in  the  jurisdiction  of  the 
county  court  of  G.,  as  the  delivery  to  the  carrier 
there  was  not  a  delivery  to  the  defendant,  and 
that  the  court  therefore  had  not  jurisdiction. 
Mlieeler  v.  Peargon,  5  W^  R.  227. 

See  also  Carriers  (Actions  against). 


4.  Delivery  on  Board  Ship, 

Cargo  to  be  Loaded.] — ^A.  contracted  for  the 
purchase  of  rice  in  the  following  terms :  "  Bought 
for  account  of  A.,  of  B.  and  Co.,  the  cargo  of 
new  crop  Rangoon  rice,  per  Sunbeam."  The 
day  after  making  this  contract,  A.  insured  the 
rice  at  and  from  Rangoon  to  the  United  King- 
dom, "  as  interest  may  appear."  The  ship  pro- 
ceeded to  Rangoon,  and  after  the  greater  part  of 
the  cargo  had  been  shipped,  she  suddenly  sank 
at  her  anchors,  in  fine  weather,  and  the  rice 
already  shipped  was  wholly  lost.  In  an  action 
on  the  policy : — Held,  that  A.  had  no  insurable 
interest  in  tlie  rice,  it  not  being  at  his  risk  till 
the  cargo  was  completed.  Anderson,  v.  Morice^ 
4H  L.  J.,  C.  P.  11 ;  1  App.  Cas.  713  ;  35  L.  T. 
566  ;  25  W.  R.  14— H.  L.  (E.) 

Acceptanoe  againit  Billa  of  Lading— Cargo 
not  on  Board.] — T.,  a  corn-merchant  at  Long- 
ford, who  had  been  in  the  habit  of  consigning 
cargoes  of  com  to  the  plaintiffs,  as  his  factors, 
for  sale  at  Liverpool,  and  obtaining  from  them 
acce])tance8  on  the  faith  of  such  consignments, 
on  the  31st  January  obtained  from  the  masters 
of  two  canal  boats  (No.  604  and  Ko.  54)  receipts 
signed  by  them  for  full  cargoes  of  oats,  therein 
state<l  to  be  shipped  on  boanl  the  boats,  deliver- 
able to  the  agent  of  T.,  in  Dublin,  in  care  for 
and  to  be  shipped  to  the  plaintiffs  at  Liverpool. 
At  tliat  time  boat  604  was  loaded,  but  no  oats 
were  then  actually  shipped  on  board  54.  On 
the  2nd  Februarj',  T.  indorsed  these  receipts  to 
tlic  plaintiffs,  and  drew  a  bill  on  them  against 
the  value  of  the  cargoes,  which  the  plaintiffs 
acceptctl  on  the  7th,  and  paid  when  due.  On 
tlic  6th  February,  W.,  an  agent  of  the  defendant, 
who  was  factor  for  sale  in  London,  arrived  at 
Longfoi-d,  and  pressed  T.  for  security  for  previous 
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advances.  T.  on  that  day,  gave  W.  an  order  on 
T.'s  agent  in  Dublin,  to  deliver  to  W.  the  cargoes 
of  boats  604  and  64,  on  their  arrival  there.  Boat 
604  had  then  sailed  from  Longford,  but  boat  54 
was  only  partially  loaded.  The  loading  was 
completed  on  the  *9th,  and  T.  then  transmitted 
to  W.,  in  Dublin,  a  receipt  signed  by  the  master 
of  the  boat  (in  the  same  form  as  those  sent  to 
the  plaintifEs),  making  the  cargo  deliverable  to 
W.  W.  received  this  on  the  10th.  On  their 
arrival  in  Dublin,  W.  took  possession  of  both 
cargoes  for  the  defendant : — Held,  that  the 
property  in  the  cargo  of  boat  604  vested  in  the 
plainti^  on  their  acceptance  of  the  biUs,  and 
that  they  were  entitled  to  maintain  trover  for 
it,  but  that  they  could  not  maintain  trover  for 
the  cargo  of  bo«.t  54,  since  none  of  it  was  on 
board,  or  otherwise  specifically  appropriated  to 
the  plaintiff  when  the  receipt  for  the  cargo  of 
that  boat  was  given  by  the  master.  Bryans  v. 
A7«,  4  M.  &  W.  775  ;  1  H.  &  H.  480 ;  8  L.  J., 
Ex.  137. 


Bill  of  Lading  taken  to  Order  of  Vendori.] 


— P.  shipped  a  cargo  of  umber  on  board  a  ship 
charter^  for  the  plaintiff.  The  bills  of  lading 
stated  that  the  cargo  was  shipped  by  P.,  to  be 
delivered  "  to  order  or  assigns."  P.  drew  a  bill 
of  exchange  on  the  plaintiif,  and  handed  it  to 
the  vendor  of  the  umber,  who  discounted  it 
with  the  defendants,  and  handed  them  the  bills 
of  lading,  to  be  given  up  to  the  plaintiff  on  pay- 
ment by  him  of  the  bill  of  exchange  at  matu- 
rity. The  plaintiff  refused  to  accept  the  bill  of 
exchange  without  receiving  the  bills  of  lading. 
A  new  bill  of  exchange  was  substituted  for  the 
former  bill,  and  forwarded  to  the  defendants' 
agents  with  directions  to  give  up  the  bills  of 
IfKling  when  it  was  paid.  The  ship  and  the  bill 
of  exchange  arrived  on  the  same  day.  The 
plaintiff  did  not  then  accept  the  bill ;  and  the 
cargo  was  entered  at  the  custom-house  in  the 
defendants'  name.  The  plaintiff  afterwards 
offered  to  pay  the  bill  of  exchange,  and  receive 
the  bills  of  lading,  and  give  a  guarantee  for  the 
freight,  but  the  defendants  refused,  and  sold  the 
cargo : — Held,  that  the  property  in  the  cargo 
had  passed  to  the  plaintiff,  and  he  was  entitled 
to  recover.  Mirabita  v.  Imperial  Ottoman  Banh^ 
47  L.  J.,  Ex.  418 ;  3  Ex.  D.  164  ;  38  L.  T.  597— 
C.  A. 

Condition  Precedent.] — B.,  a  merchant 

in  England,  in  June  and  July,  1830,  sent  ortlers 
for  the  purchase  of  com  to  the  plaintifb,  in 
Russia,  desiring  them  to  draw  upon  H.  &  Co.  in 
London  for  the  amount,  and  he  chartered  a  ship 
belonging  to  the  defendants,  in  llussia,  to  b« 
freighted.  On  the  28th  July,  B.  wrote  a  letter 
cancelling  the  orders  he  had  given.  Upon  the  8th 
of  August,  1830,  the  plaintiffs  imformed  B.  that 
they  had  purchased  a  cargo  for  the  ship,  and 
would  dispatch  it  as  soon  as  possible,  addressed 
to  H.  &'  Co.,  London,  expressing  a  hope  that 
he  would  approve  of  what  they  had  done,  not- 
withstanding his  last-mentioned  communication. 
The  cargo  was  afterwards  shipped,  and  the 
plaintiffs  by  letter  informed  B.  that  they  had 
shipped  it  on  his  account,  and  that  they  hsui  for- 
warded an  indorsed  bill  of  lading  to  H.  &  Co., 
drawing  upon  them  for  part  of  the  price,  and 
upon  him  (B.)  for  the  residue  ;  and  they  inclosed 
an  unindorsed  bill  of  lading  to  B.,  and  an  invoice 
of  the  wheat,  in  which  it  was  stated  to  be  bought 
for  his  order  and  on  his  account.    The  bills  of 


exchange  inclosed  in  this  letter  were  dishonoured' 
whereupon  the  plaintiffs'  agent,  in  London,  deli- 
vered the  indorsed  bill  of  lading  to  H.  &  Co.  On 
the  2nd  of  October,  B.  confirmed  the  revocation 
of  his  order,  and  on  the  24th  November  the  agent 
of  the  plaintiffs  in  England  gave  notice  to  the 
agent  of  B.  that  he  should  retain  the  whole  of  the 
wheat  for  the  plainti&.  B.  afterwards  became 
desirous  of  having  the  wheat,  and  the  master  of 
the  vessel  in  which  the  wheat  was  shipped  de- 
livered it  to  B.'s  orders,  and  not  to  H.  &  Co., 
Eursuant  to  the  bill  of  lading.  In  an  action 
rought  against  the  shipowners,  for  not  deliver- 
ing pursuant  to  the  plaintiffs'  orders,  it  was  con- 
tended that  the  plaintifb  were  entitled  to  re- 
cover nominal  damages  only,  because  the  property 
in  the  wheat  had  actually  vested  in  B.  by  the 
shipment : — Held,  however,  that  the  property 
did  not  vest  in  B.  absolutely  upon  the  shipment, 
but  only  subject  to  a  condition,  that  the  bills 
were  accepted,  and  that,  in  default  of  accept- 
ance, it  never  did  vest  in  him  ;  and  consequently 
that  the  plaintiff  were  entitled  to  recover  the 
value  of  the  wheat,  at  the  time  when  it  was 
delivered  to  B.'s  order.  Bnint  v.  Bowlby,  2  B. 
&  Ad.  932. 

When  a  bill  of  lading,  indorsed  in  blank,  was 
sent  to  the  consignee,  accompanied  by  a  bill  of 
exchange  drawn  against  the  cargo,  for  accept- 
ance by  him  : — Held,  that  it  was  the  duty  of  the 
consignee,  either  to  approbate  or  reprobate  the 
titinsaction  in  toto  ;  and  that  he  could  not  accept 
the  bill  of  lading  and  the  cargo,  unless  he  also 
accepted  the  bill  of  exchange  for  its  value. 
SJiepkerd  v.  Harruon,  40  L.  J.,  Q.  B.  148  ;  L.  R. 
5  H.  L.  116  ;  24  L.  T.  857  ;  20  W.  R.  1. 

Held,  also,  that  it  was  not  necessary  for  the 
shipper  to  advise  the  consignee  expressly  that 
he  was  not  to  use  the  bill  of  lading  unless  he 
accepted  the  bill  of  exchange.    Ih. 


Where  Gtoodi  Delivered.] — ^A.  consigned 


goods  to  B.  abroad,  and  ordered  a  cargo  in  return, 
for  which  he  sent  his  own  ship.  The  return 
cargo  was  delivered  to  A.'s  captain,  B.  stating  it 
to  be  delivered  to  A.  The  return  cargo  consist- 
ing of  more  goods  than  the  proceeds  of  those 
consigned  to  B.,  B.  drew  bills  on  A.,  for  the 
difference,  which  he  sent  to  his  agent,  with  a  bill 
of  lading  drawn  in  blank,  and  desiring  the  agent, 
in  case  of  A.'s  refusal  to  accept  the  bills,  to  in- 
dorse the  bill  of  lading  to  C.  A.  refused  to 
accept  the  bills,  and  the  bill  of  lading  was  accord- 
ingly indorsed  to  C.  The  ship  arrived,  and  C. 
demanded  the  cargo,  as  indorsee  of  the  bill  of 
lading  ;  the  captain,  however,  refused,  and  de- 
livered them  to  A.,  who  deposited  them  with  D. 
as  his  warehouseman.  D.  then  received  notice 
from  B.  to  hold  the  goods  for  B.  as  his  property ; 
in  consequence  of  which  D.  refused  to  re-deliver 
them  to  A.  In  an  action  of  trover  by  A.  against 
D. : — Held,  that  A.  having  rested  his  claim  on 
the  supposition  that  the  property  had  vested  in 
him,  could  not,  if  he  failed  in  that  defence,  set 
up  his  lien  on  the  goods  for  freight.  But  that 
though  the  goods  might  have  been  delivered  to 
the  captain,  on  condition  of  A.'s  accepting  the 
bills,  yet,  that  as  such  condition  was  imposed  at 
the  time  of  the  delivery,  that  delivery  was  com- 
plete, and  vested  the  property  absolutely  in  A. 
Ogle  V.  Atkhuon^  1  Marsh.  323  ;  5  Taunt.  759  ; 
15  R.  R.  647. 

Payment  of  Part  Price — Onaranteeing  Be- 
mainder.] — In  a  contract  for  the  sale  of  a  quan 
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tity  of  tobacco,  then  on  board  a  vessel  bound 
from  A.  to  B.,  it  was  stipulated  *'  that  one-fifth 
of  the  contract  price  should  be  paid  in  ready 
money  on  a  specified  day  ;  and  that  for  the  other 
foar-fifths  the  sellers  were  to  look  to  their  corre- 
spondents abroad,  to  whom  the  property  was 
consigned."  It  was,  nevertheless,  understood 
between  the  parties,  that  interest  was  to  be  cal- 
culated as  if  the  sale  was  made  at  two  and  three 
months  from  final  delivery  ;  the  buyers  to  have 
the  benefit  of  the  sellers*  policy  in  case  of  average. 
One-fifth  of  the  contract  price  was  paid  in  ready 
money  ;  and  on  the  arrival  of  the  tobacco  at  B. 
it  met  with  an  unfavourable  sale,  and  a  loss  of 
two- fifths  of  the  estimated  value  took  place  : — 
Held,  that  the  buyer  was  liable  to  tne  seller 
upon  this  contract  for  the  amount  of  such  loss. 
Hoffman  v.  Heyman,  2  D.  &  R.  74  ;  1  B.  &  C.  7  ; 
1  L.  J.  (O.S.)  K.  B.  3. 

Payment  upon  Handing  over  Boenmenti.] — 

A.  bought  ot  B.  "  300  tons  old  bridge  rails,  at 
hi.  14*.  6rf.  per  ton,  delivered  at  Harburgh,  cost, 
freight,  and  insurance  ;  payment  by  net  cash  in 
London,  less  freight,  upon  handing  bill  of  lading 
and  policy  of  insurance,  or  dock  company's 
weight  note,  or  captain's -sigiiature  for  weight, 
to  be  taken  by  buyers  as  a  voucher  for  the  quan- 
tity shipped  *'  : — Held,  that  B.  did  not  undertake 
to  deliver  the  iron  at  Yarburgh,  but  that  when  he 

Eut  it  on  board  a  ship  bound  for  that  place,  and 
anded  to  A.  the  policy  of  insui'ance  and  other 
documents,  his  liability  ceased,  and  the  goods 
were  at  the  risk  of  the  purchaser.  Tregdleg  v. 
Sewi'll,  7  H.  &  N.  574— Ex.  Ch. 

Special  Indoriement  to  Yendee.]— A  contract 
was  entered  into,  through  a  broker,  between 
vendors  at  R.  and  vendees  at  B.,  for  the  sale 
of  goods,  to  be  shipped  frcc  on  boanl  at  R.  in 
September,  to  be  paid  for  on  delivery  to  the 
vendees  of  the  bills  of  lading  ;  and  the  vendees, 
on  the  3rd  September,  wrote,  tlesiring  the  vendors 
to  send  part  of  the  goods  by  the  first  vessel 
leaving  R.,  which  part  was  accordingly  shipped 
by  the  vendors  on  a  ship  answering  that  descrip- 
tion. The  bill  of  lading  made  the  goods  to  be 
delivered  unto  shippers'  order,  or  their  assigns, 
and  was  indoreed  by  the  vendors,  "deliver  the 
contents  to  the  order"  of  the  vendees.  The 
vendors  inclosed  the  invoice,  bill  of  lading,  and 
bill  of  exchange  for  the  price,  to  be  accepted  by 
the  vendees,  according  to  the  contract,  to  the 
broker  ;  but  the  ship,  with  the  goods  on  boartl, 
was  lost  before  the  documents  reached  the 
vendees  : — Held,  that  under  those  circumstances, 
the  property  in  the  goods  had  passed  to  the 
vendees  by  the  shipment,  and  that  the  loss  must 
fall  upon  them.  I/are  v.  Broirne,  4  H.  &  N. 
822  ;  29  L.  J.,  Ex.  6  ;  5  Jur.  (n.s.)*  711  ;  7  W.  H. 
619— Ex.  Ch. 

Beceipt  of  Bill  of  Lading  and  Policy.]— Con- 
tract between  A.  and  a  company  for  the  sale  of 
coals :  A  to  supply  the  company  with  1,000 
tons  of  coal  delivered  at  Rangoon,  alongside 
craft  steamer,  floating  dep6t,  or  piers,  as  might 
be  directed  by  the  company's  agent  at  that  port. 
The  price  to  be  45*.  per  ton  of  20  cwt.,  delivered 
at  Rangoon.  Payment,  one-half  of  invoice  value 
by  bill  at  three  months  on  handing  bills  of  lading, 
and  policies  of  insurance  to  cover  the  amount, 
or  in  cash  under  discount  at  the  rate  of  five  per 
cent,  at  A.'s  option,  the  balance  by  the  com- 
pany's Rangoon  agent's  drafts  on  the  company 


in  London  on  completion  at  Rangoon.  A.,  in 
pursuance  of  the  contract,  shipped  on  boaiti  a 
ship,  chartered  by  him  for  the  purpose,  a  cargo 
of  1,166  tons  of  coal,  and  handed  over  to  the 
company  the  bill  of  lading  and  a  policy  of 
insurance,  and  received  from  them  a  payment  in 
cash  of  half  the  invoice  price  less  discount.  The 
ship  having  encountered  bad  weather  on  the 
voyage,  and  being  unfit  to  proceed,  the  captain 
chartered  another  vessel  to  carry  the  coals  on  to 
Rangoon,  and  shipped  on  board  this  vessel  850 
tons,  p.-.rt  of  the  original  cargo.  On  the  arrival 
of  this  vessel  at  Rangoon,  the  master  declined 
to  deliver  up  the  coal  to  the  company's  agent 
unless  his  freight  was  first  paid,  and,  payment 
being  refused,  he  proceeded  to  sell  the  coals  by 
auction,  when  the  whole  was  bought  by  the 
company,  who  were  the  only  bidders,  at  \l.  5*. 
l)er  ton : — Held,  that  the  property  in  the  coals 
passed  to  the  company  upon  the  same  being  put 
on  boartl,  and  the  handing  of  the  bill  of  lading* 
and  policy  of  insurance.  Jiritith  and  IndiO' 
Steam  Na-vigatUm  Co.  v.  De  Mattoty  33  L.  J., 
Q.  B.  214  ;  10  L.  T.  246  ;  12  W.  R.  560— 
Ex.  Ch. 

"Free  on  Board."]— If  the  goods  dealt  with 
by  the  contract  are  specific  goods,  the  words 
"  free  on  board,"  according  to  the  general  under- 
standing of  merchants,  mean  that  the  shipper  is 
to  put  them  on  board  at  his  expense  on  account 
of  the  person  for  whom  they  are  shipped,  and  I 
can  see  no  reason  why  a  person  should  not  agree 
to  sell  so  much  out  of  a  bulk  cargo  on  board  or 
ex  such  a  ship  upon  the  terms  that  if  the  cargo 
be  lost  the  loss  shall  fall  upon  the  purchaser  and 
not  upon  the  seller.  Where  the  terms  "  free  on 
board "  are  used  in  such  a  contract,  the  same 
meaning  must  be  given  to  them  as  is  given  to 
them  with  regard  to  goods  attributed  to  the 
contract — Per  Brett,  M.R.  Stock  v.  Ingli^t^  53 
L.  J.,  Q.  B.  356 ;  12  Q.  B.  D.  573  ;  61  L.  T.  449  ; 
5  Asp.  M.  a  294— C.  A. 

Defendants,  merchants  at  B.,  through  a  broker 
contracted  to  buy  of  plaintiffs,  merc^nts  at  R., 
ten  tons  of  best  refined  rape  oil  to  be  shipped 
"free  on  board'*  at  R.  in  September,  1857,  at 
48/.  15*.  per  ton,  to  be  paid  for  on  delivery  to 
defendants  of  the  bills  of  lading,  by  bill  of 
exchange,  to  be  accepted  by  defendants,  payable 
three  months  after  date,  and  to  be  dated  on  the 
day  of  shipment  of  the  oil.  On  8th  September, 
the  plaintiffs  (having  on  the  previous  day 
advised  that  the  shipment  would  be  made) 
shipped  on  board  a  general  ship  trading  between 
R.  and  B.,  five  tons  of  the  oil.  The  master  signed 
a  bill  of  lading  by  which  the  oil  was  deliverable 
"  unto  shipper  s  order  *'  and  plaintiffs  indorsed 
the  bill  of  lading  specially  to  the  defendants. 
On  the  same  day  the  plaintiffs  enclosed  in  a 
letter  to  the  broker  the  bill  of  lading,  invoice, 
and  a  bill  of  exchange  drawn  on  the  defendants 
in  accordance  with  the  contract.  On  the  night 
of  the  9th,  the  ship  with  the  oil  on  board  was 
run  down  in  the  B.  channel  and  the  oil  totally 
lost.  PLaintiff's  letter  of  the  8th  arrived  at  B. 
on  the  afternoon  of  the  10th  in  due  course  of 
post,  but  after  business  hours.  On  the  morning 
of  the  nth  the  broker  left  with  defendants  the 
bill  of  lading,  invoice  and  bill  of  exchange,  for 
their  acceptance.  At  that  time  he  knew  of  the 
loss  of  the  ship.  In  about  two  hours  afterwards 
the  defendants  returned  to  the  broker  the  docu- 
ments left  with  them  on  the  ground  that  in  the 
circumstances  they  were  not  liable  to  pay  for  the 


466 


SALE    OF    GOODS— mien  Property  Pagget. 


466 


oiL  In  an  action  for  not  accepting  the  bill  of 
exchange,  and  for  goods  sold  and  delivered : — 
Held,  that  the  property  iu  the  oil  vested  in 
defendants  on  its  dcJiyery  free  on  boarcl  the 
ship,  and,  consequently,  that  plaintiffs  could 
recover  on  both  counts ;  and  that  the  form  in 
which  the  bill  of  lading  was  taken  did  not 
prevent  the  property  from  passing.  Browne  v. 
Hare,  4  H.  &  N.  822  ;  7  W.  R.  619. 

**  Free  on  Board  a  Foreign  Ship."] — ^Where  in 
a  contract  for  the  sale  of  sugar  there  was  the 
following  term — "  free  on  board  a  foreign  ship  "  : 
— Held,  that  the  peller  was  not  bound  to  deliver 
it  into  the  hands  of  the  purchaser,  or  to  transfer 
ii  into  his  name  in  the  tx>oks  of  the  warehouse 
where  it  was,  but  only  to  put  it  on  board  a 
foreign  ship,  which  it  was  the  duty  of  the  pur- 
chaser to  name.  Wacherharth  v.  Maston,  3 
Camp.  270.  S.  P.,  Wetherdl  v.  Coape,  3  Camp. 
272,  n. 

5.  Deuvery  Orders. 

a.  Nature  of. 

Vegetiability.] — ^An  iron -master  gave  to  his 
vendee  a  note  in  these  words :  '•  I  will  deliver 
1,000  tons  of  iron  when  i-equired,  after  the  18th 
September  next,  to  the  party  lodging  this  docu- 
ment with  me  : " — Held,  that  this  document  was 
not  a  negotiable  instrument  of  mercantile  ex- 
change. DUon  V.  Bar  ill,  3  Macq.  H.  L.  1 ; 
2  Jur.  (N.9.)  933  ;  4  W.  R.  813. 

If  A.  gives  an  iron  scrip  note  to  B.,  and  6. 
peUs  it  to  a  third  party,  that  third  party  may 
prove  that  the  document  has,  in*  the  usage  of 
trade,  an  import  not  expre^ed  on  the  face  of  it. 
Mackenzie  y.  JDunlojj,  3  Macq.  H.  L.  22  ;  2  Jur. 
(N.8.)  967  ;  4  W.  R.  815. 

But  such  third  party  cannot  put  a  special  con- 
struction on  the  document  by  proving  that  in  the 
contract  between  A.  and  B.  there  was  a  specialty 
not  actually  appearing  on  the  face  of  the  docu- 
ment,   lb. 

By  the  usage  of  the  iron  trade  warrants  for 
goods  "deliverable  (f.  o.  b.)  to  A.  B.,  or  their 
assigns,  by  indorsement  hereon,"  arc  considered 
to  pass  to  the  holders  for  value  free  from  any 
vendor's  lien.  Merchant  Banking  Co.  of  London 
V.  Phatnir  Begsemer  Steel  Co.,  46  L.  J.,  Ch.  418 ; 
5  Ch.  D.  205  ;  36  L.  T.  395  ;  25  W.  R.  457.  Ste 
also  cases  infra^  sub.  tit.  Rights  OP  Unpaid 
Vendor. 

Title  Conferred  by— Giutom.] — By  the  custom 
of  trade  in  Liverpool,  the  transfer  of  a  delivery 
order  from  the  vendor  to  the  vendee  of  goods, 
enables  the  latter  to  go  into  the  market  and  dis- 
pose of  such  goods.  Where  the  vendee  had  thus 
disposed  of  part  which  bad  been  delivered  ac- 
cording to  his  order,  and  then  became  bankrupt, 
the  rest  of  the  goods  remaining  in  the  warehouse 
of  the  vendor : — Held,  that  the  latter  was  en- 
titled to  retain  them  ;  the  giving  of  the  delivery 
order  not  operating  as  between  the  original 
vendor  and  vendee  as  a  complete  transfer  of  the 
goods.  TovonXey  v.  Crump,  5  N.  &  M.  606  ;  4 
A.  &  E.  58  ;  1  H.  &  W.  564  ;  6  L.  J.,  K.  B.  14. 

The  mere  possession  of  goods,  with  no  other 
indiciam  of  title  than  a  delivery  order,  is  not 
eufficient  to  entitle  the  bon^  fide  pawnee  of  the 
person  fraudulently  obtaining  possession  from 
the  true  owner,  to  resist  the  claim  of  the  latter  in 
trover.    Kingsford  v.  Merry,  1  H.  &  N.  603  ;  26  i 


L.  J.,  Ex.  83 ;  3  Jur.  (N.s.)  68 ;  5  W.  R.  151— 
Ex.  Ch. 


Estoppel.] — ^A  delivery  order  given  by 


the  vendor  of  goods  is  a  mere  promise  to  do 
something  in  future,  and  is  not  a  representation 
upon  which  to  found  an  estoppel.  Gillman 
V.  Carbutt,  61  L.  T.  281 ;  37  W.  R.  437— C.  A. 
I  A  broker  on  the  6th  of  February,  bought  goods 
from  the  defendants  on  account  of  the  plainti& 
I  without  their  authority,  and  without  ever  inform - 
I  ing  them  of  the  fact.  On  the  22nd  of  March,  he 
sold  the  name  goods  to  the  plaintiffs,  '*  on  ac- 
count of  his  {)rincipals,'*  at  a  different  price  and 
upon  different  terms.  He  thereupon  obtained 
from  the  defendants  a  delivery  order,  which  was 
marked  with  a  reference  to  the  contract  of  the 
6th  February,  and  obtained  payment  from  the 
plaintiffs,  upon  giving  them  that  order,  under 
the  contract  of  the  22nd  March.  He  absconded 
with  the  money,  and  the  defendants  refused  to 
deliver  the  goods  under  the  contract  of  the  6th 
February.  The  defendants  carried  on  separate 
business  as  merchants,  and  as  wharfingers,  and 
the  delivery  ortler  was  given  by  them  as  mer- 
chants directed  to  the  superintendent  of  their 
business  of  wharfingers : — Held,  that  the  defen- 
dants were  not  estopped  from  denying  that  the 
goods  were  the  property  of  the  plaintife.    lb, 

Pnrchaaer  taking  Order  without  Payment  or 
Goneent  of  Vendor.] — A.,  having  a  quantity  of 
rape  oil  at  Humphery's  wharf,  contracted  to 
sell  five  tons  thereof  to  B.  The  bought  note  was 
as  follows  :  '*  Bought  for  account  of  B.,  of  Mr.  A., 
five  tons  of  first  quality  foreign  refined  rape  oil, 
at  53*.  per  cwt. ;  usual  allowances ;  to  be  free, 
delivered,  and  paid  for  in  fourteen  days,  in  cash, 
less  2^  per  cent  discount.'^  A.  sent  an  order  to 
the  wharf,  directing  the  wharfinger  to  transfer 
into  B.*8  name  five  tons  of  oil ;  and  the  whar- 
finger's clerk  made  the  usual  entry  in  his  book, 
and  gave  A.'s  clerk  a  transfer  order  addressed  to 
B.,  acknowledging  to  hold  the  five  tons  for  him. 
A.'s  clerk  took  the  invoice  and  transfer  order  to 
I  B.'s  counting-house,  and  offered  them  to  him,  at 
I  the  same  time  demanding  a  cheque  for  the 
amount.  B.,  without  (as  the  jury  found)  the 
consent  of  A.'s  clerk,  took  the  transfer  order, 
but  refused  to  give  a  cheque.  The  clerk  there- 
upon returned  to  the  wharf,  and  gave  notice  to 
the  wharfinger  not  to  deliver  the  oil  to  B.  In 
defiance,  however,  of  this  notice,  the  oil  was 
afterwai*ds  delivei^.  In  trover  by  A.  against 
B.  for  the  oil  and  the  transfer  order : — Held, 
that,  under  the  circumstances,  neither  the  pro- 
perty nor  the  right  to  the  possession  thereof 
passed  to  B.  Godts  v.  Hose,  17  C.  B.  229;  26 
L.  J.,  C.  P.  61;  1  Jur.  (N.8.)  1173;  4  W.  R. 
129. 

Sub-sale.] — Where  a  sub-vendee  has  a  delivery 
order  from  a  vendee  of  goods  lying  at  a  ware- 
house of  the  original  vendor,  and  such  vendor 
accepts  the  delivery  order,  he  becomes  the  agent 
of  the  sub-vendee  and  cannot  set  up  any  lien  for 
the  price  due  to  him  on  the  original  sale.  Pear- 
son V.  Bawsim,  El.  Bl.  &  El.  448  ;  27  L.  J.,  Q.  B. 
248  ;  4  Jur.  (N.S.)  1015. 

Vendor  Paying  Warehouse  Bent] — By  the 
usage  of  Liverpool,  the  vendor  of  goods  was  to 
pay  warehouse  rent  for  two  months  after  the  sale, 
if  the  gootls  remained  there  so  long : — Held, 
however,  that  where  the  vendor  of  such  goods 
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had  within  the  two  months,  given  the  usual 
order  for  delivery  to  the  purchaser,  the  property 
in  the  goods  from  that  time  vested  in  the  latter, 
and  that  he  became  responsible  for  all  accidents 
which  might  happen  to  them,  and  that  the  cir- 
cumstance of  the  goods  having  within  that  time 
been  distrained  for  warehouse  rent  was  an  acci- 
dent which  must  fall  on  the  vendee,  and  such 
rent  having  been  paid  by  the  vendee's  agent  in 
order  to  redeem  the  goods  : — Held,  that  the  latter 
could  not  recover  the  same  from  the  vendor  as 
money  paid  to  his  use.  (rreaves  v.  Hepke,  2 
B.  &Ald.  131  ;  20  R.  R.  381. 

Ai  to  Bffeot  under  Statute  of  Frandi.] — See 

ant<j,  col.  429, 

b.  To  Wharfingers. 

Sfbct  of.] — The  lodging  a  delivery  order  with 
a  wharfinger  is  sufficient  to  transfer  the  property 
in  goods  lying  at  a  wharf,  without  any  re-weigh- 
ing or  re-housing.     Tucker  v.  Jtuston^  2  Car.  &  P. 

An  order  sent  by  the  vendor  to  the  wharfinger 
to  deliver  the  goods  to  the  vendee  is  sufficient  to 
pass  the  property  to  the  vendee,. provided  nothing 
remains  to  be  done  but  to  make  the  delivery ; 
but  if  anything  remains  to  be  done,  for  example, 
weighing,  &c.,  the  property  does  not  pass,  and 
the  right  of  stoppage  in  transitu  is  not  defeated 
till  that  is  done.  Withtn-s  v.  Lijm^  Holt,  N.  P. 
18  ;  4  Camp.  237  ;  16  R.  R.  781. 

Acknowledgment  of.] — A  warehouseman,  who 
on  receiving  an  order  from  the  seller  of  malt  to 
hold  it  on  account  of  the  purchaser,  gives  a 
written  acknowledgment  that  he  so  hokls  it, 
cannot  set  up  as  a  defence  for  not  delivering  to 
the  purchaser,  that,  by  the  usage  of  trade,  the 
property  in  malt  sold  is?  not  transferred  till  it  is 
re-measured,  and  that  before  the  malt  in  question 
was  re-measured  the  seller  became  bankrupt. 
Stonard  v.  Dunkin,  2  Camp.  344  ;  11  R.  R.  724. 

Tranifer  in  Booki.]— Where  the  purchaser  of 
goods  has  lodged  an  order  to  deliver  them  with 
the  whaiiinger  in  whose  warehouse  they  lie,  and 
the  latter  has  transferred  them  in  his  books  into 
the  name  of  the  purchaser,  the  vendor's  right  to 
stop  them  in  transitu  is  gone,  and  the  wharfinger 
is  bound  to  hold  them  as  the  agent  of  the  pur- 
chaser. Hammond  v.  Anthrstm,  1  Bos.  &  P.  (N.B.) 
69  ;  2  Camp.  243  ;  8  R.  R.  763. 

And  the  same  effect  is  produced  by  the 
delivery  note  being  lodged  with  the  wharfinger 
without  a  transfer  in  his  books.  Luca*  v.  Dor- 
rien,  7  Taunt.  278  ;  1  Moore,  29 ;  18  R.  R.  480. 

Stoppage  in  Transitu.] — A.,  of  London,  being 
in  danger  of  insolvency,  went  to  Glasgow,  and 
obtained  goods  from  B.,  for  which  he  paid  by  a 
bill  on  a  house  in  London,  which  he  knew  to  be 
insolvent ;  the  goods  were  shipped  at  Leith  (the 
invoice  and  receipt  from  the  shipowners  being 
made  out  to  A.),  and  were  delivered  to  C,  a 
wharfinger  in  London,  who  afterwards  received 
notice  to  hold  them  for  B. ;  A.  became  bank- 
rupt ;  in  au  action  of  trover  by  A.  against  C.  for 
the  benefit  of  the  assignees : — Held,  firet,  that 
the  receipt,  being  made  out  to  A.,  operated  as  a 
delivery  to  him,  and  therefore  that  B.'s  right  of 
stoppage  in  transitu  was  gone  ;  and  secondly, 
that  there  was  not  such  conclusive  evidence  of 
fraud  on  the  part  of  A.  as  to  avoid  the  contract. 


KobUi  V.  Adamsy  2  Marsh.  866 ;  7  Taunt.  59 ; 
Holt,  N.  P.  248  ;  17  R.  R.  445. 

Where  a  consignee,  on  the  arrival  of  goods  at 
a  wharfinger's,  said  he  would  not  have  them,  and 
directed  an  attorney  to  do  what  was  necessary 
to  stop  them,  and  the  attorney,  on  the  3rd 
November,  gave  the  wharfinger  an  order  not  to 
deliver  them  to  the  consignee,  which  order  the 
consignee  wrote  to  confirm  on  the  6th ;  upon 
the  goods  being  claimed  on  the  7th  by  an  execu- 
tion creditor  of  the  consignee  : — Held,  that  such 
acts  amounted  to  a  rescinding  of  the  contract  of 
sale,  and  that  the  transitus  was  not  ended  by 
the  arrival  of  the  goods  at  the  wharf  and  the 
order  given  by  the  consignee,  and  that  therefore 
the  consignor  had  a  right  to  stop  them  in  tran- 
situ. Bartram  v.  FuTebroth^r,  4  Bing.  579 ;  1 
M.  &  P.  515  ;.6  L.  J.  (O.S.)  C.  P.  125  ;  29  R.  R.  639. 

The  vendor  of  goods  having  ascertained  whilst 
they  were  in  the  hands  of  a  wharfinger,  that  the 
purchaser  to  whom  they  had  been  originally 
consigned  had  stopped  payment,  indorsed  the 
bill  of  lading  to  the  plaintiff,  and  directed  him 
to  take  possession  of  the  goods,  and  he  accord- 
ingly demanded  them  from  the  wharfinger : — 
Held,  that  the  plaintiff  had  a  sufficient  special 
property  in  the  goods  to  enable  him  to  maintain 
trover,  on  the  ground  that  the  right  of  stoppage 
in  transitu  by  the  vendor  was  not  at  an  end 
when  the  plaintiff  made  the  demand.  MorUon 
V.  Gravj  9  Moore,  484 ;  2  Bing.  260 ;  3  L.  J. 
(O.8.)  C.  P.  261. 

Where  A.  on  the  26th  September  sold  to  B. 
by  contract  100  casks  of  tallow,  then  lying  at  a 
wharf,  at  so  much  per  cwt.,  and  on  the  same  day 
gave  him  a  written  order  to  the  wharfingers  "  to 
weigh,  deliver,  transfer,  and  re-house  "  the  same  : 
and,  on  the  next  day,  B.,  who  had  previously 
enteretl  into  a  contract  with  C.  &  Co.  for  the  sale 
of  300  casks  of  tallow,  in  part  fultilment  of  that 
contract,  obtained  from  the  wharfingers,  and 
sent-  to  C.  &  Co.  the  following  acknowledgment  : 
'*  Messrs.  C.  &  Co.,  we  have  this  day  transferred 
to  your  account  (by  virtue  of  an  order  from  B.^ 
100  casks  of  tallow,  &c.,  with  charges  from  the 
10th  October  "  :  and  upon  the  receipt  of  this,  C. 
&  Co.  paid  B.  the  full  amount  of  the  tallow  ; 
and  shortly  afterwards  the  wharfingers  delivered 
twenty.one  of  the  casks  to  the  onler  of  C.  &  Co. ; 
and  on  the  11th  October,  B.  stopped  payment^ 
and,  on  the  14th,  A.,  the  original  vendor,  sent 
notice  to  the  wharfingers  not  to  deliver  the 
remainder  of  the  tallow  to  B.  or  his  order» 
although  the  tallow  had  not  been  weighed : — 
Held,  in  trover  by  C.  &  Co.,  against  the 
wharfingers,  that  after  their  acknowledgment 
that  they  had  transferred  the  tallow  to  their 
account,  they  held  it  as  the  agents  of  C.  &  Co.  ; 
and  therefore  were  estopped,  and  could  not  set 
up  as  a  defence,  a  right  in  A.  to  stop  it  in. 
transitu.     Hatoe*  v.   Watwu,  4  D.  &  R.  22 ;  2 

B.  &  C.  640  ;  R.  &  M.  6  ;  2  L.  J.  (0.8.)  K.  B.  83  ; 
26  R.  R.  448.    S.  F.^Hammand  v.  Afidersan,  supra. 

Cuitom — ^About  the  Quantity.] — Under  a  con- 
tract to  sell  and  deliver  goods  in  a  warehouse  in 
Liverpool,  the  giving  a  delivery  order  of  about 
the  quantity  is  a  sufficient  delivery,  evidence  of 
a  known  usage  of  warehouse-keepers  not  accept- 
ing delivery  orders  in  any  other  form  being 
admissible.    Moore  v.  Campbelh  10  Ex.  323  ;  2 

C.  L.  R.  1084  ;  23  L.  J.,  Ex.  310. 

Bill  of  Lading  in  Several  Parte — Beliverj 
Order  to  Third  Party.] — Goods  shipped  to  C,  as 
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oivner,  were  before  arriyal  pledged  by  him  to 
tke  plaintifEs  as  security  for  an  advance.  The 
bill  of  lading  was,  as  is  customary,  in  three  sets, 
''  the  one  being  accomplished  the  rest  to  stand 
▼oid,"  and  made  the  goods  deliverable  to  "  C.  or 
assigns,"  freight  payable  in  London.  C.  in- 
dorsed one  copy  of  the  bill  of  lading  marked 
^'  first,"  to  the  plaintifEs,  and  also  gave  them  a 
letter  of  charge,  making  the  bill  of  ^ding  a  col- 
lateral security  for  the  advance,  and  empower- 
ln|^  them  to  sell  the  goods  represented  by  the 
bill  of  lading,  should  default  be  made  in  the 
repayment  of  the  advance.  The  vessel  went,  on 
arrival,  into  the  dock  of  the  defendants.  C. 
dnly  entered  the  goods  at  the  custom-house,  and 
they  were  afterwards,  at  the  request  of  C, 
landed  and  deposited  with  the  defendants,  the 
freight  being  unpaid.  The  manifest,  a  copy  of 
.'which  the  captain  lodged  with  the  defendants, 
authorised  the  defendants  to  deliver  the  goods 
to  the  holders  of  the  bill  of  lading.  On  the  fol- 
lowing day,  the  captain  lodged  with  the  defen- 
dants a  stop  order  for  freight,  pursuant  to  the 
Merchant  Shipping  Act,  1862.  0.  then  produced 
and  gave  to  the  defendants,  unindorsed,  the 
Becond  part  of  the  bill  of  lading  ;  the  defendants 
then  entered  C.  as  the  proprietor  of  the  goods. 
C.  paid  the  freight,  the  stop  was  taken  off,  and 
the  defendants  delivered  the  goods  to  W.,  on  the 
production  by  him  of  a  delivery  order  from  C. 
C.  shortly  after  went  into  liquidation,  when  the 
plaintifb,  producing  the  indorsed  bill  of  lading, 
in  vain  demanded  the  goods  of  the  defendants. 
In  an  action  for  conversion  : — Held,  that  the 
Dock  Company  had  not  been  guilty  of  a  con- 
Tersion,  and  that  the  bank  could  not  maintain 
any  action  against  them.  Olyyi^  ^filU  ^'  Ckt.  v. 
Eiut  and  West  India  Dock  Co.,  52  L.  J.,  Q.  B. 
146  ;  7  App.  Cas.  692  ;  47  L.  T.  309  ;  81  W.  R. 
201  ;  4  Asp.  M.  C.  580— H.  L.  (E.) 

6.  Dock  Warrants. 

Vatnre  of  Inatmment.  ] — The  defendant  bought 
a  quantity  of  iron  of  the  plaintiff.  The  iron  was 
in  the  possession  of  H.  &  Co.,  who  had  signed  a 
warrant  undertaking  to  deliver  the  same  to 
the  plaintiffs  order  on  the  presentation  of  such 
warrant,  duly  indorsed  by  the  plaintiff.  At 
the  time  of  the  sale  the  plaintiff  indorsed 
the  warrant  to  the  defendant : — Held,  that 
presentation  had  in  this  case  the  meaning  of 
"delivery  over,"  and  that  therefore,  before  the 
iron  was  delivered,  the  defendant  was  to  deliver 
over  to  H.  &  C.  the  warrant  indorsed  by  the 
plaintiff.  BaHlett  v.  Holmes,  13  C.  B.  630  ;  1 
C.  L.  R.  159  ;  22  L.  J.,  C.  P.  182  ;  17  Jur.  858  ; 
1  W.  R.  334. 

Held,  also,  in  an  action  for  the  price  of  the 
iron,  that  a  refusal  by  H.  ii  Co.,  after  an  action 
brought,  to  deliver  the  iron  at  all,  could  not  be 
given  in  evidence  in  reduction  of  damages.    Ih. 

The  warrants  of  the  West  India  Dock  Company 
are  equally  negotiable  as  bills  of  lading,  and 
when  indorsed  for  a  bon&  fide  consideration  are 
deemed  equivalent  to  a  delivery  of  the  goods  in 
the  company's  warehouse.  Zwinger  v.  Samnda, 
1  Moore,  12  ;  7  Taunt.  265  ;  Holt,  N.  P.  395  ;  18 
R.  R.  476. 

Belivery  obtained  by  Fraud.] — S.  was  the 
agent  of  L.,  a  wine  merchant  in  Spain,  and  was 
induced  by  the  fraudulent  representations  of 
three  persons  acting  in  collusion  to  enter  into 
separate  contracts  with  them  for  the  sale  of  wine. 


S.  transmitted  the  orders  for  the  wine  to  L.,  who 
I  shipped  the  wines,  and  sent  the  bills  of  lading  to 
j  S. ;  the  bills  of  lading  were  handed  by  S.  to  the 
I  three  persons  respectively  on  account  of  the  con- 
1  tracts  entered  into  with  them.  The  wine  so 
I  obtained  was  deposited  with  a  dock  company, 
'  who  issued  warrants  for  the  same  ;  some  of  the 
I  wine  therein  mentioned  was  made  deliverable  to 

1  the  order  of  one  of  the  three  persons,  and  the 
;  rest  to  the  order  of  another  of  them.  The  war- 
i  rants  were  then  pledged  with  the  plaintiff  to 

secure  advances.  L.  afterwards  served  notice 
upon  the  dock  company  not  to  part  with  the 
wine ;  thereupon  the  company  refused  to  give 
up  the  wine  when  it  was  demanded  of  them  by 
\  the  plaintiffs,  who  commenced  actions  claiming 
damages  in  addition  to  the  value  of  the  wines  : — 
Held,  that  as  the  wine  had  been  obtained  by 
fraud  from  S.,  the  agent  of  L.,  with  a  power  to 
sell,  the  property  in  it  passed  to  the  three 
persons  who  before  the  fraudulent  contract  was 
annulled  could  confer  a  title  upon  the  plaintiff, 
and  that  L.  must  be  barred  upon  the  plaintiff*s 
undertaking  to  account  to  him  for  the  value  of 
the  wine  after  deducting  his  advances.  Atten- 
boro^igh  v.  London  and  St.  Kathari^ie's  Dock  ■  Co., 
47  L.  J.,  C.  P.  763  ;  3  C.  P.  D.  430  ;  38  L.  T.  404  ; 
26  W.  R.  583— C.  A. 

Tranafer  of.]  —  Goods  being  entered  in  the 
books  of  the  West  India  Dock  Company  in  the 
name  of  A.,  he  received  a  check  for  them,  which 
having  sold  the  goods  to  B.,  he  indorsed  and  de- 
livered to  him.  B.  sold  the  goods,  and  delivered 
the  check  to  C.  on  credit.  On  C.'s  insolvency  A. 
could  not  take  possession  of  the  goods,  although 
they  continued  to  stand  in  his  name,  and  the 
check  had  not  been  lodged  with  the  dock  com- 
pany.   Spear  v.  Travers,  4  Camp.  251. 

A.,  having  entered  goods  in  the  books  of  the 
West  India  Dock  Company,  received  two  dock 
warrants  or  delivery  orders  in  blank  for  them, 
which  he  delivered  to  B.  on  a  sale  of  the  goods  to 
him,  and  B.  having  sold  the  goods  to  C,  delivered 
the  dock  warrants  to  that  person,  and  C.  employed 
D.  as  his  broker  to  effect  a  sale  of  the  goocls,  and 
delivered  over  the  dock  warrants,  one  of  which 
was  signed  by  C,  but  the  blank  intended  for  the 
name  of  the  purchaser  remained,  and  D.,  after 
having  effected  a  sale  on  credit,  delivered  the 
dock  warrants  to  the  purchaser,  one  of  which 
(viz.,  the  one  in  which  the  blank  for  the  name  of 
the  purchaser  remained)  the  purchaser  deposited 
with  E.  as  a  security  for  money  advanced  on  the 
faith  of  that  warrant : — Held  that  C.  had  no 
right  to  put  a  stop  upon  the  goods  in  the  event  of 
the  purchaser  not  paying  for  them,  since  the 
transfer  of  the  warrant  by  D.,  his  broker, 
operated  as  a  constructive  deliver}-  of  the  goods, 
so  as  to  defeat  C.'s  right  of  stopp«gc  in  transitu. 
Ketjser  v.  Suse,  Gow,  68. 

7.  Ascertaining  Quantity  or  Quality. 

Where  a  Necosiary  Preliminary.] — By  a  bar- 
gain and  sale  of  twenty  tons  of  oil  out  of  a 
merchant's  stock,  consisting  of  several  large 
quantities  of  oil,  in  divers  cisterns,  in  divers 
places,  no  property  passes ;  there  must  be  a 
separation  of  the  part  sold  from  the  rest  of  the 
stock.     WJiite  v.  WUka,  5  Taunt.  176  ;  1  Marsh. 

2  ;  14  R.  R.  735. 

The  defendant  contracted  to  sell  to  K.  fifty 
hogsheads  of  sugar,  called  double  loaves,  at  lOOjr. 
per  cwt.,  to  be  delivereil  free  on  board  a  British 
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ship ;  K.  sold  to  the  plaintiff  by  the  same  de- 
Bcnptioiif  and  the  defendant  assented  to  the  re- 
sale ;  the  sogar  not  having  been  delivered  or 
weighed: — Held,  that  the  plaintiff  could  not 
recover  for  it  in  trover  against  the  defendant,  the 
first  vendor.  Autten  v.  Craven^  4  Taunt.  644 ; 
1  Marsh.  4,  n. ;  13  K.  R.  714. 

A.,  having  a  quantity  of  hemp  in  the  hands  of 
B.,  sold  part  of  it  to  C.  at  a  certain  price,  payable 
by  C.'s  acceptance  at  a  stated  time,  fourteen 
days  allowed  for  delivery,  and  gave  to  C.  an 
order  upon  B.  to  weigh  and  deliver  the  hemp  so 
sold  to  C,  or  bearer ;  before  the  fourteen  days 
expired,  A.  gave  B.  notice  not  to  deliver  the 
hemp  to  C,  the  hemp  not  having  been  weighed 
off,  and  no  bill  of  exchange  having  been  given 
in  payment  for  it : — Held,  that  the  sale  of  it 
to  C.  was  incomplete,  and  that  B.  was  liable 
for  it  in  an  action  of  trover  by  A.  Sh/tpley  v. 
DaviSj  1  Marsh.  252;  5  Taunt.  617;  16  R.  R. 
598. 

Where  the  plaintiff  sold  ten  out  of  eighteen 
tons  of  flax,  then  lying  in  mats  at  a  wharf,  at  so 
much  per  ton,  to  be  paid  for  by  the  vendee's 
acceptance  at  three  months,  and  gave  the  vendee 
an  order  on  the  wharfingers,  to  deliver  ten  tons 
to  vendee  or  order,  which  they  entered  in  their 
books  ;  but  the  quantity  to  be  delivereil  was  to 
be  ascertained  by  the  wharfingers  weighing  it, 
the  mats  being  of  unequal  quantities,  so  that  a 
fraction  of  a  mat  might  be  required,  and  an 
allowance  for  tare  and  draft  was  to  be  made 
by  the  weight: — Held,  that  the  sale  was  not 
complete  to  pass  the  property,  those  acts  not 
having  been  done  by  the  wharfingers,  nor  any 
delivery  made,  and  that  the  plaintiff,  upon  the 
insolvency  of  the  vendee,  might  countermand 
the  delivery.  Btt^k  v.  DarU,  ?,  M.  &  S.  397  ; 
1  Marsh.  258,  n. ;  6  Taunt.  622,  n. ;  15  R.  R.  288. 

On  a  contract  for  the  sale  of  goods  lying  in  a 
warehouse,  the  handing  of  a  delivery  order  to 
the  vendee,  and  transfer  of  goods  to  him  in  the 
warehouseman's  book,  will  not  vest  the  property 
in  him,  if  something  remains  to  be  done  for  the 
purpose  of  ascertaining  the  identity  or  quantity 
of  the  goods ;  as  the  weighing  of  an  article 
forming  part  of  a  bulk,  and  sold  by  weight. 
Sandwich  v.  Siithern,  9  A.  &  E.  895  ;  1  P.  &  D. 
648. 

But  if  the  identity  and  quantity  are  ascer- 
tained, as  where  the  oat^;  in  a  particular  bin. 
which  contains  nothing  else,  are  sold,  and  a  bill 
accepted  at  the  same  time  for  the  price,  the 
property  vests,  and  the  vendor  cannot  afterwards 
stop  in  transitu ;  although  the  delivery  order 
describes  the  goods  by  the  weight  as  well  as  the 
bin  ("  1028  bushels  of  oats  in  bin  40  "),  and  directs 
the  warehouseman  to  weigh  them  over.    Ih, 

Cnitom.  to  Xeaiure.] — Where  a  sale  note 

for  the  purchase  of  fifty  tons  of  Greenland  oil 
was  delivered  by  the  sellers'  broker  to  the 
purchasers  to  be  paid  for  by  their  acceptance 
payable  at  a  future  day,  and  they  afterwards 
received  from  the  sellers  an  order  on  their  whar- 
fingers for  the  delivery  of  the  fifty  out  of  ninety 
tons  of  their  oil,  yet  as  the  custom  of  the  trade 
was  for  the  casks  to  be  searched  by  the  sellers' 
cooper,  and  for  a  broker  on  behalf  of  both  parties 
to  ascertain  the  foot-dirt  and  water  in  each  (for 
which  allowance  was  to  be  made),  and  then  the 
casks  were  to  be  filled  up  by  the  sellers'  cooper 
at  their  expense,  all  which  was  to  precede  the 
delivery  to  the  buyers  : — Held,  that  the  sale  was 
not  complete  to  pass  the  property,  but  that  the 


sellers,  on  the  insolvency  and  subsequent  bank- 
ruptcy of  the  buyers  before  such  acts  done  and 
delivery  made,  might  countermand  it,  Wallace 
V.  Breeds,  IS  East,  522 ;  1  Rose,  109  ;  12  R.  R. 
423. 

Sub-sale.] — A.,  having  forty  tons  of  oil  secured 
in  the  same  cistern,  sold  ten  tons  to  B.,  and 
received  the  price,  and  B.  sold  the  same  to  C, 
and  took  his  accptance  for  the  price  at  four 
months,  and  gave  him  a  written  order  for 
delivery  on  A.,  who  wrote  and  signed  his  accept- 
ance upon  the  order,  but  no  actiial  delivery  was 
made  of  the  ten  tons,  which  continued  mixed 
with  the  rest  in  A.'s  cistern : — Held,  that  this 
was  a  complete  sale  and  delivery  in  law  of  the 
ten  tons  by  B.  to  C,  nothing  remaining  to  be 
done  on  the  part  of  the  seller,  though,  as  between 
him  and  A.,  it  remained  to  be  measured  off, 
and  therefore  that  the  seller  could  not,  upon 
the  bankruptcy  of  the  buyer  before  his  accep- 
ance  became  due,  countermand  the  measuring 
off  and  delivery  in  fact  of  the  ten  tons  to  the 
buyer,  nor  were  the  goods  in  transitu  so  as  to 
enable  the  seller  to  stop  them.  WhiteJwuse  v. 
/VMf,  12  East,  614  ;  11  R.  R.  491. 

Aeesptanoe  of  Smaller  Quantity.] — On  the 

14th  of  April  the  defendant  signed  the  following 
bought  note  : — "  I  have  this  day  bought  you  the 
following:  500  piculs  China  cotton,  at  17<2.  per 
lb.,  June  or  July  delivery,  1864.  To  be  delivered 
in  merchantable  condition  to  the  buyer ;  the 
damaged,  if  any,  to  be  rejected,  provided  that  it 
cannot  be  made  merchantable."  On  the  24th  of 
June,  the  plaintiff  bought  from  W.  420  piculs 
China  cotton  ex  Queensbury,  and  on  the  25th  sent 
to  the  defendant  a  declaration  of  the  names  and 
marks  of  those  420  piculs,  and  also  80  ex  Prin- 
cess Royal.  The  defendant  sold  the  cotton  to  C. 
The  plaintiff  received  from  W.  notice  that  the 
420  piculs  would  be  weighed,  which  he  sent  to 
the  defendant.  The  420  piculs  were  afterwards 
weighed,  the  price  ascertained,  and  an  invoice 
made  out,  but  neither  the  defendant  nor  the 
plaintiff  attended  the  weighing.  The  plaintiff 
received  a  sampling  ortler  from  W.,  and  for- 
warded it  to  the  defendant : — Held,  that  there 
was  evidence  that  he  had  accepted  the  420 
piculs,  and  that  the  property  in  tnem  passed  to 
him,  so  that  the  plaintiff  was  entitled  to  recover 
the  price  in  an  action  of  goods  bargained  and 
sold.  Morgan  v.  Oath,  3  H.  &  C.  748  ;  34  L.  J., 
Ex.  165  :  11  Jur.  (N.s.)  654  ;  11  L.  T.  96  ;  13 
W.  K.  756. 

Completed  in  Part.] — Where  tuq^entine  in 
casks  was  sold  by  auction  at  -so  much  per  cwt, 
and  the  casks  were  to  be  taken  at  a  certain 
marked  quantity,  except  the  two  last,  out  of 
which  the  seller  was  to  fill  up  the  rest  before 
they  were  delivered  to  the  purchasers,  on  whic^ 
account  the  two  last  casks  were  to  be  sold  at  un- 
certain quantities,  and  a  deposit  was  to  be  paid 
by  the  buyers  at  the  time  of  the  sale,  and  the 
remainder  within  thirty  days  of  the  goods  being 
delivered,  and  the  buyers  had  the  option  of 
keeping  the  goods  in  the  warehouse  at  the 
charge  of  the  sellers  for  those  thirty  days,  after 
which  they  were  to  pay  the  rent,  and  the  buyers 
having  employed  the  warehoaseman  of  the 
sellers  as  their  agent,  he  filled  up  some  of  the 
casks  out  of  the  two  last,  but  left  the  bungs  out 
in  order  to  enable  the  custom-house  officer  to 
gauge  them,  but,  before  he  could  fill  up  the  rest, 
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a  fire  consumed  the  whole  in  the  warehouse, 
within  the  thirty  days  : — Held,  that  the  property 
passed  to  the  buyers  in  all  the  casks  which  were 
filled  up,  because  nothing  further  remained  to  be 
done  to  them  by  the  seller,  for  it  was  the  business 
of  the  buyers  to  get  them  gauged,  without  which 
they  could  not  have  been  removed,  and  the  act 
of  ib&  warehouseman  in  leaving  them  unbunged 
after  filling  them  up,  which  was  for  the  purpose 
of  the  gauging,  must  be  taken  to  have  been 
done  as  agent  for  the  buyers,  whose  concern  the 
gauging  was ;  but  the  property  in  the  casks  not 
filled  up  remained  in  the  seller,  at  whose  risk 
they  continued.  Rngg  v.  Minetty  11  East,  210  ; 
10  R.  R.  475. 

Upon  a  contract  of  sale  whereby  the  vendee 
agreed  to  purchase  all  the  starch  of  the  vendor 
then  lying  at  the  warehouse  of  a  third  person, 
at  so  much  per  cwt.,  by  bill  at  two  months,  which 
starch  was  in  papers,  but  the  exact  weight  not 
then  ascertained,  but  was  to  be  ascertain^ 
afterwards,  and  fourteen  days  were  to  be 
allowed  for  the  delivery,  and  the  vendor  gave  a 
note  to  the  vendee,  addressed  to  the  warehouse- 
keeper,  directing  him  to  weigh  and  deliver  to 
the  vendee  all  his  starch  : — Held,  that  under  this 
contract  the  absolute  property  in  the  goods  did 
not  vest  in  the  vendee  before  the  weighing, 
which  was  to  precede  the  delivery,  and  to  ascer- 
tain the  price  ;  and  that  part  of  the  starch 
having  been  weighed  and  delivered  to  the  vendee 
by  his  direction,  the  vendor  might,  notwith- 
standing such  part  delivery,  upon  the  bank- 
ruptcy of  the  vendee,  retain  the  remainder, 
which  still  continued  unweighed  in  the  ware- 
bouse,  in  the  name  and  at  the  expense  of  the 
vendor.  Harufom  v.  Meyer ^  6  Kast,  614;  2 
Smith,  670  ;  8  R.  R.  672. 

Where  the  owner  of  a  stack  of  bark  entered 
into  a  contract  to  sell  it  at  a  certain  price  per 
ton,  and  the  purchaser  agreed  to  take  and  pay 
for  it  on  a  day  specified,  and  a  part  was  after- 
wards weighed  and  delivered  to  him  : — Held, 
that  the  property  in  the  residue  did  not  vest  in 
the  purchaser  until  it  had  been  weighed,  that 
being  necessary  in  order  to  ascertain  the  amount 
to  be  paid,  and  that,  even  if  it  had  vested,  the 
seller  could  not,  before  that  act  had  been  done, 
maintain  an  action  for  goods  sold  and  delivered. 
Simnwns  v.  Swift,  5  B.  &  C.  857  ;  8  D.  &  R.  693  ; 
5  L.  J.  (O.S.)  K.  B.  10  ;  29  R.  R.  438. 

Vendor's  Duty  to  Count.] — Goods  sold  remain 
at  the  risk  of  the  seller,  while  anything  is  to  be 
done  to  them  by  him,  to  asceitain  the  amount  of 
the  price.  Therefore  where  289  bales  of  skins 
(stated  in  the  contract  to  contain  five  dozen  in 
each  bale)  were  sold  at  57«.  6d,  a  dozen,  and  it 
was  the  duty  of  the  seller  to  count  over  the  skins 
to  see  how  many  each  bale  actually  contained  ; 
but  before  any  enumeration  took  place  the  whole 
was  consumed  by  fire: — Held,  that  an  action 
could  not  be  maintained  against  the  purchaser 
for  the  value  of  the  skins,  and  the  loss  fell  en- 
tirely upon  the  seller.  Zagurtj  v.  Fumell^  2 
Camp.  240;  11  R.  R.  70^. 

And  Boliver.] — If  the  terms  of  a  con- 
tract of  sale  do  not  show  an  intention  of  imme- 
diately passing  the  property  until  something  is 
done  by  the  seller  before  delivery  of  possession, 
then  the  sale  cannot  be  deemed  perfected,  and 
the  property  does  not  pass  until  that  thing  is 
^done.  And  although,  where  the  sale  was  of  a 
specific  chattel  for  a  fixed  price,  assuming  it  to 


contain  a  certain  quantity,  and  the  price  was 
paid,  but,  according  to  the  terms  of  the  contract, 
the  seller  was  to  retain  possession,  to  carry  the 
chattel  to  a  certain  place,  there  to  deliver  it  at  a 
certain  time,  and  that  if,  upon  measurement,  the 
quantity  should  turn  out  more  than  as  assumed, 
the  surplus  was  to  be  paid  for  at  a  fixed  rate  by 
the  purchasers  on  delivery,  but  that,  should  it 
fall  short,  the  difference  was  to  be  refunded  by 
the  sellers  : — Held,  that,  until  measurement  and 
delivery,  the  sale  was  not  complete ;  and  that 
part  of  the  property  having  been  lost  by  a 
storm,  the  risk  remained  with  the  sellers. 
Logan  v.  Le  Memrier,  6  Moore,  P.  C.  116 ;  11 
Jur.  1091, 

After  the  day  stated  in  the  contract  of  sale  for 
the  delivery  of  goods,  and  before  delivery,  a 
storm  dispersed  the  goods  (timber),  and  the  pur- 
chasers took  possession  of  a  large  portion  of 
them  which  were  saved,  and  paid  salvage : — 
Held,  that  this  taking  possession  of  a  part  could 
not  be  considered  as  showing,  by  the  parties' 
admission,  that  the  property  in  the  goods  had 
passed  to  the  purchasers  before  the  loss,  where 
the  terms  of  the  contract  showed  that  it  did  not 
so  pass.    Ih, 

Where  Prior  Publio  Xeaiurement.]~J.  S.,  of 
Quebec,  entered  into  a  contract  in  writing  for  the 
sale  to  "A.  O.  &  Co.  of  a  raft  of  timber,  the 
quantity  about  71,000  feet  to  be  delivered  at 
Indian  Cove  booms,  price  for  the  whole,  7frf.  per 
foot."  Before  the  contract  was  signed  the  raft 
was  measured  by  a  public  officer,  and  a  specifica- 
tion made  by  him,  making  a  total  of  71,443  feet, 
was  given  to  the  buyer.  The  raft  was  towed  to 
the  place  of  delivery  and  the  buyer^s  servants 
assisted  in  fastening  it  to  the  booms.  The  raft 
was  dispersed  by  a  storm.  In  an  action  by  J.  S. 
to  recover  its  value  : — Held,  that  as  nothing  re- 
mained to  be  done  by  the  seller,  on  his  own 
behalf  or  for  the  buyer,  nor  anything  in  which 
both  were  to  concur,  the  property  in  the  goods 
had  wholly  passed  to  the  buyer  and  the  loss  must 
be  borne  by  him.  Oilmmir  v.  Supple ,  11  Moore, 
P.  C.  561 ;  6  W.  R.  445. 

D.  WARRANTIES  AND  SALE  BY 
SAMPLE. 

1.  Wabbakties. 

a.  Implied. 

i.  Oenerally, 

Ae  to  Title.] — The  purchaser  of  a  chattel  takes 
it,  as  a  general  rule,  subject  to  what  may  turn 
out  to  1^  informalities  in  the  title.  Cundy  v. 
Lindsay,  47  L.  J.,  Q.  B.  481  ;  3  App.  Cas.  459  ; 
38  L.  T.  573  ;  26  W.  R.  406 ;  14  Cox,  C.  C.  93— 
H.  L.  (E.) 

In  the  case  of  goods  sold  in  an  open  shop  or  a 
warehouse,  there  is  an  implied  warranty  on  the 
part  of  the  seller  that  he  is  the  owner  of  the 
goods,  and  if  it  turns  out  otheiw^ise,  &s,  where 
the  goods  are  claimed  by  the  true  owner,  from 
whom  they  have  been  stolen,  the  buyer  may  re- 
cover back  the  price  as  money  paid  upon  a  con- 
sideration which  has  failed.  Bichholz  or  Mcholtz 
V.  Bannutfi^r,  17  C.  B.  (n.s.)  708  ;  34  L.  J.,  C.  P. 
106  ;  11  Jur.  (N.S.)  15  ;  12  L.  T.  76 ;  13  W.  R.  96. 

The  doctrine  of  caveat  emptor  does  not  make 
it  incumbent  on  a  vendee  to  inquire  into  the 
vendor's  title  to  the  goods.  Allen  ▼.  HopkiM, 
13  M.  &  W.  94  ;  13  L.  J.,  Ex.  316. 
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Bpeeiile  ChatteL] — There  is  no  implied 

warranty  of  title  on  the  sale  of  a  specified  as- 
certained chattel ;  in  order  to  render  the  seller 
liable  for  a  bad  title  he  must  have  given  either 
an  express  warranty  or  an  equivalent  to  it  by 
declarations  or  conduct ;  or  have  practised  f  raud, 
as  by  concealing  from  the  purchaser  that  he  had 
no  title.  Morley  v.  Attenhoraugh,  3  Ex.  600 ; 
18  L.  J.,  Ex.  148  ;  13  Jur.  282. 

Such  express  warranty  may  be  inferred  from 
usage  of  trade  proved  in  fact ;  or  from  the  na- 
ture of  a  tiade  being  such  as  to  lead  to  the 
conclusion  that  the  person  carrying  it  on  must 
be  undei-stood  to  engage  that  the  purchaser  shall 
enjoy  that  which  he  buys  as  against  all  persons ; 
as,  for  instance,  when  goods  are  bought  in  a  shop 
professedly  carried  on  for  the  sale  of  goods.    lb. 

Bberiiff   Anetlo&eor.]  — To   an   action 

founded  on  the  implied  promise,  that  the  vendor 
of  goods  did  not  know  his  title  to  them  was  bad, 
it  is  no  defence  that  the  vendor  was  a  sheriffs 
auctioneer,  and  desired  the  plaintiff  to  give  him 
a  written  notice  not  to  pay  over  the  proceeds, 
and  that  the  plaintiff  having  omitted  to  give 
such  notice,  the  defendant  paid  over.  Peto  v. 
Blades,  6  Taunt.  657  ;  15  R.  R.  609. 

Pnrohase  at  BherifTi  Bale.] — The  defen- 
dant having  bought  goods  at  a  sale  under  an 
execution  by  the  sheriff,  for  18Z.,  the  plaintiff, 
who  had  equal  knowledge  with  the  defendant  of 
the  sale  and  of  the  title  to  the  goods,  and  who 
was  present  at  the  sale,  bought  from  the  defen- 
dant his  purchase  for  23/.  The  goods  were  after- 
wards claimed  and  taken  under  a  superior  title, 
and  the  plaintiff  was  prevented  from  keeping 
possession :— Held,  that  there  was  no  implied 
warranty  of  title  by  the  defendant,  and  that  the 
plaintiff  could  not  recover  his  money  as  paid  on 
a  consideration  that  had  failed.  CJMpntan  v. 
Speller,  U  Q.  B.  621  ;  19  L.  J.,  Q.  B.  239  ;  14 
Jur.  625. 

Bale  of  Fiztnrei.] — On  a  contract  for  the 
transfer  by  a  lessee  of  "  all  his  interest  in  a  house, 
with  the  fixtures,  as  held  by  him,"  for  an  entire 
sum,  an  action  for  falsely  warranting  the  fix- 
tures to  be  the  lessee's,  is  maintainable,  on 
evidence  that  the  seller,  at  the  time  of  the  agree- 
ment, handed  the  purchaser  an  inventory  of  them, 
and  afterwards,  being  taxed  with  selling  them, 
said  he  "thought  they  were  his."  Snell  v. 
BickUy,  2  F.  &  F.  56. 

A  boiler  set  in  brickwork,  and  capable,  if 
taken  to  pieces,  of  being  removed  without  injury 
to  the  premises,  had  been  seized  and  sold  under 
a  distress  for  a  poor-rate  due  from  the  occupier, 
and  bought  at  a  public  auction  by  the  defendant, 
and  resold  by  him  to  the  plaintiffs  at  an  advanced 
price,  with  notice  of  the  circumstances  under 
which  the  defendant  had  bought  it,  the  plain- 
tiffs to  remove  it  at  their  own  expense.  The 
mortgagees  of  the  premises  upon  which  the 
boiler  stood  having  prevented  the  plaintiffs  from 
carrying  it  away,  they  brought  an  action  against 
the  defendant,  relying  upon  an  alleged  implied 
warranty  that  he  had  good  title  to  the  boiler, 
and  that  they  should  be  permitted  to  remove  it : 
— Held,  that  there  was  no  evidence  of  a  warranty. 
Bdffuley  V.  Hawley,  36  L.  J.,  C.  P.  328  ;  L.  R. 
2C.  P.625;  17  L.  T.  116. 

Sxiitenee  of  Snbjeet-matter  of  Sale.] — A 
cargo  of  com  was  shipped  by  A.  at  Salonica  in 


February,  1848,  for  delivery  in  London.  On  the 
15th  of  May  it  was  sold  by  a  &ctor,  who  made 
the  sale  on  a  del  credere  commission.  The  con- 
tract described  the  com  as  of  average  qualitj 
when  shipped,  and  the  sale  was  made  at  27«.  per 
quarter,  '*free  on  board,  and  including  freight 
and  insurance  to  a  safe  port  in  the  United  King- 
dom, payment  at  two  mouths,  or  in  cash  less 
discount,  upon  handing  shipping  documents." 
In  fact,  the  com  had,  in  a  short  time  before  the 
date  of  the  contract,  been  sold  at  Tunis,  in  con- 
sequence of  getting  so  heated  in  the  early  part 
of  the  voyage  as  to  render  its  being  brought  to 
England  impossible.  The  contract  in  England 
was  entered  into  in  ignorance  of  this  fact.  When 
the  English  purchaser  discovered  it,  he  repudiated 
the  contract,  and  in  an  action  for  the  price 
brought  against  the  factor  :— Held,  that  the  con- 
tract contemplated  that  there  was  an  existing: 
something  to  be  sold  and  bought  and  capable  of 
transfer,  which  not  being  the  case  at  the  time  of 
the  sale  by  the  factor,  he  was  not  liable.  Cou^ 
turier  v.  Htnttie,  6  H.  L.  Cas.  673  ;  25  L.  J.,  Ex, 
253  ;  2  Jur.  (N.S.)  1241. 

Sale  of  Spocifle  Crop.] — ^Wben  from  the 


nature  of  a  contract  the  parties  must  from  the 
beginning  have  known  that  it  could  not  be  ful- 
filled unless  when  the  time  of  fulfilment  arrived 
some  particular  specified  subject-matter  con- 
tinued to  exist,  no  warranty  that  the  subject- 
matter  should  so  continue  to  exist  is  to  be  im- 
plied from  the  fact  that  the  subject-matter  was 
not  in  existence  at  the  time  of  making  the  con- 
tract. The  contract  in  such  a  case  is  therefore 
subject  to  the  implied  condition  that  the  parties 
shall  be  excused  if,  before  breach,  performance 
becomes  impossible  by  the  perishing  of  the  sub- 
ject-matter without  default  of  the  contractor. 
Howell  V.  Couplattd,  46  L.  J.,  Q.  B.  147;  1 
Q.  B.  D.  258  ;  33  L.  iT.  832 ;  24  W.  R.  470— 
C.A. 

And  see  Contract  (Impossible  Contracts). 

That  Goods  are  of  Vendor*!  Make,  if  he  be  a 
Maanfaotarer — Eyidence  of  Cnitom.] — On  the 

sale  of  goods  by  the  manufacturer  of  such  goods, 
who  is  not  otherwise  a  dealer  in  them,  there  is, 
in  the  absence  of  any  usage  in  the  particular 
trade  or  as  regards  the  particular  goods  to  supply 
goods  of  other  makers,  an  implied  contract  that 
the  goods  shall  be  those  of  the  manufacturer's 
own  make.  The  plaintifEs,  who  were  manu- 
facturers, but  not  dealers  in  iron,  by  a  written 
contract,  on  the  margin  of  which  was  their 
trade-mark  (a  crown  with  their  initials),  con- 
tracted to  buy  of  the  plidntiffs,  2,000  tons  of 
ship-plates  of  the  quality  known  as  **  crown,"  to 
pass  Lloyd's  survey,  to  be  delivered  monthly  at 
the  defendants*  shipyard.  The  contract  con- 
tained a  strike  clause  by  which  the  supply  of 
the  iron  contracted  for  might  be  suspended 
during  the  continuance  of  any  strike  of  work- 
men ;  but  it  had  no  express  stipulation  that  the 
plates  should  be  of  the  plaintiffs^  manufacture. 
Before  the  contract  was  completed  the  plaintiffs 
closed  their  works,  and  proposed  to  complete  the 
contract  by  delivery  of  ship-plates  of  the  quality 
mentioned  in  the  contract  made  by  another 
firm.  The  defendants  having  refused  to  accept 
these,  the  plaintiffs  sued  them  for  breach  of 
contract.  At  the  trial  the  defendants  tendered 
evidence  to  show  that  in  the  iron  trade  there  is 
a  custom  that,  under  a  contract  between  a 
manufacturer  of  iron  plates  and  a  customer  for 
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the  supply  of  them,  the  seller  must,  in  the 
absence  of  stipulation  to  the  contrary,  supply 
plates  of  his  own  make,  and  that  the  purchaser 
is  entitled  to  reject  other  plates  if  tendered, 
though  of  the  quality  contracted  for.  The  judge 
at  the  trial  rejected  this  evidence,  and  gave 
judgment  for  the  plaintiffs : — Held,  that  such 
evidence  was  improperly  rejected.  Johnson  v. 
BayWm,  50  L.  J.,  Q.  B.  753  ;  7  Q.  B.  D.  438  ;  45 
L.  T.  374— C.  A. 

Held,  also,  by  Brett  and  Cotton,  L.JJ.  (Bram- 
well,  L.J.,  dissenting),  that  without  such 
evidence  the  defendants  were  entitled  to 
succeed,  as  the  contract  implied  that  the  plates 
to  be  supplied  should  be  of  the  manufacture  of 
the  plaintifEs,  and  that,  therefore,  the  plaintiff 
could  not  require  the  defendants  to  accept  plates 
not  of  their  own  manufacture,  even  though  of 
the  quality  contracted  for  and  as  good  as  those 
made  by  the  plaintifiis  themselves.    lb. 

Beadineis  for  Beliyery — Goodi  Bold  in  Third 
Penon'i  Poiiession.] — Where  there  is  a  contract 
for  a  sale  of  goods,  although  described  as  lying  in 
the  possession  of  wharfingers  or  carriers,  subject 
to  their  lien  for  charges,  yet  there  is  an  implied 
undertaking  on  the  part  of  the  seller  that  they 
shall  be  delivered  to  the  purchaser,  on  his 
application,  within  a  reasonable  time,  and  readi- 
ness to  pay  the  charges  thereon ;  and  if  the 
delivery  is  refused,  the  seller  wiU  be  liable  for 
damages  to  the  purchaser.  Buddie  v.  Greeny  27 
li.  J.,  Ex.  33. 

Merehantable.] — In  every  contract  to  furnish 
manufactured  goods,  however  low  the  price,  it  is 
an  implied  term  that  the  goods  shall  be  mer- 
chantable. Laing  v.  Fldgeor^  6  Taunt.  108  ;  4 
Camp.  169  ;  16  R.  R.  589. 

On  the  14th  of  April  the  defendant  signed  the 
following  bought  note  : — "  I  have  this  day  bought 
from  you  the  following  :  500  piculs  China  cotton, 
at  nd.  per  lb.,  June  or  July  delivery,  1864. 
Guaranteed  fair  marks  to  be  given  when  the 
cotton  is  ready  for  delivery.  In  case  of  dispute 
arising  out  of  this  contract,  the  matter  to  be 
referred  to  two  respectable  brokers  for  settle- 
ment, who  shall  decide  as  to  quality,  and  the 
allowance,  if  any,  to  be  made.  The  cotton  to  be 
taken  from  the  warehouse  with  customary 
idlowances  of  tare  and  draft,  and  the  invoice  to 
be  dated  from  the  date  of  the  notice  being  given 
that  the  cotton  is  ready  for  delivery.  To  be 
delivered  in  merchantable  condition  to  the 
buyer;  the  damaged,  if  any,  to  be  rejected, 
provided  that  it  cannot  be  made  merchantable. 
Payment  within  ten  days  from  date  of  invoice,  or 
before  delivery  if  required,  equal  to  cash  in  ten 
days  and  three  months."  On  the  24th  of  June,  the 
plaintiff  bought  from  W.  420  piculs  China  cotton 
ex  -  Queensbury,  and  on  the  25th  sent  to  the 
defendant  a  declaration  of  the  names  and  marks 
of  those  420  piculs,  and  also  of  eighty  ex- Princess 
Royal.  The  defendant  sold  the  cotton  to  C. 
The  plaintiff  received  from  W.  notice  that  the 
420  piculs  would  be  weighed,  which  he  sent  to 
the  defendant.  The  420  piculs  were  afterwards 
weighed,  the  price  ascertained,  and  an  invoice 
made  out,  but  neither  the  defendant  nor  the 
plaintiff  attended  the  weighing.  The  plaintiff 
received  a  sampling  order  from  W.,  and  forwarded 
it  to  the  defendant.  C.  objected  that  the  cotton 
was  not  merchantable,  and  required  an  arbitra- 
tion, which  resulted  in  the  allowance  of  one- 
eighth  of  a  penny  per  lb.,  and  the  invoice  was 


altered  accordingly,  and  returned  to  the  defen- 
dant. On  the  27th  of  July,  W.  not  having  been 
paid,  put  a  stop-oixler  on  the  cotton.  The 
plaintiff  was  never  in  a  position  to  deliver  the 
eighty  piculs  : — Held,  that  according  to  the 
true  construction  of  the  contract,  the  defendant 
was  not  bound  to  accept  the  cotton  unless  it  w^as 
in  a  merchantable  condition  at  the  time  the 
plaintiff  w^s  ready  to  deliver  it,  notwithstanding 
it  might  be  made  merchantable.  Morgan  v. 
Goth,  3  H.  &  C.  748  ;  34  L.  J.,  Ex.  166  ;  11  Jur. 
(N.S.)  654  ;  11  L.  T.  96  ;  13  W.  R.  756. 

And  fee  case^,  infra,  sub.  tit.  Fitness  for 
Purpose. 

On  Exehange  of  Goods.  ]— There  is  no  implied 
warranty  upon  an  exchange  of  goods.  La 
Nettville  v.  NoHrse^  3  Camp.  351. 

If  money  and  a  horse  are  given  in  exchange 
for  another  horse  warranted  sound,  which  was 
unsound  at  the  time,  an  action  for  money  had 
and  received  is  not  a  proper  action  to  try  the 
warranty  ;  nor  will  trover  lie  for  the  horse 
given  in  exchange,  because  the  property  is 
altered.  Power  v.  Wells,  Cowp.  818  ;  1  Dougl. 
24,  n.  And  see  Cooke  v.  Munstone,  1  Bos.  &  P. 
(N.B.)  351. 

The  plaintiff  exchanged  a  watch  with  the 
defendant  for  a  pair  of  candlesticks,  which  the 
latter  warranted  to  be  silver  : — Held,  that  the 
plaintiff  could  not  maintain  trover  for  the  watch, 
on  proof  that  the  candlesticks  were  of  base 
metal.    Emanuel  v.  Dane,  3  Camp.  299. 

ii.  Fitness  for  Purpose. 

Condition  or  Warranty.] — ^A  representation  is 
a  statement,  or  an  assertion,  made  by  one  party 
to  the  other,  before  or  at  the  time  of  a  contract, 
of  some  matter  or  circumstance  relating  to  it. 
Behn  v.  Burness,  3  B.  &  S.  761  ;  32  L.  J., 
Q.  B.  204 ;  9  Jur.  (N.S.)  620  ;  8  L.  T.  207 ;  11 
W.  R.  496— Ex.  Ch. 

Although  a  representation  is  sometimes  con- 
tained in  the  written  instrument,  it  is  not  an  in- 
tegral part  of  the  contract  ;  and,  consequently, 
the  contract  is  not  broken  though  the  represen- 
tation proves  to  be  untrue  ;  nor  (with  the  excep- 
tion of  the  case  of  policies  of  insurance,  at  aU 
events  marine  policies,  which  stand  on  a  peculiar 
anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  efficacy  whatever,  unless 
the  representation  was  made  fraudulently,  either 
by  reason  of  its  being  made  with  a  knowledge  of 
its  untruth,  or  by  reason  of  its  being  made  dis- 
honestly, with  a  reckless  ignorance  whether  it 
was  true  or  untrue.    Ih. 

With  respects  to  statements  in  a  contract  de- 
scriptive of  the  subject-matter  of  it,  or  of  some 
material  incident  thereof,  the  true  doctrine  is 
that,  generally  speaking,  if  the  descriptive  state- 
ment was  intended  to  be  a  substantive  part  of 
the  contract,  it  is  to  be  regarded  as  a  warranty, 
that  is  to  say,  a  condition  on  the  failure  or  non- 
performance of  which  the  other  party  may,  if  he 
is  so  minded,  repudiate  the  contract  in  toto,  and 
so  be  relieved  from  performing  his  part  of  it, 

Erovided  it  has  not  been  partially  executed  in 
is  favour.  If,  indeed,  he  has  received  the  whole 
or  any  substantial  part  of  the  consideration  for 
the  promise  on  his  part,  the  warranty  loses  the 
character  of  a  condition,  or,  to  speak  perhaps 
more  properly,  ceases  to  be  available  as  a  conoi- 
tion,  and  becomes  a  warranty  in  the  narrower 
sense  of  the  word  ;  viz.,  a  stipulation  by  way  of 
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agreement,  for  the  breach  of  which  a  compensa- 
tion most  be  sought  in  damages.    lb. 

In  April  and  July,  1843,  B.  purchased  of  A.  a 
material  called  oropholithe,  of  which  A.  was  the 
patentee.  The  portion  purchased  in  April  was 
described  in  the  invoice  as  roofing,  and  was  put 
on  a  building  belonging  to  B.  by  A.*s  workmen. 
That  supplied  in  July  was  described  as  material, 
and  was  put  on  by  B.'s  workmen.  There  had 
been  a  previous  purchase  in  October,  1 842,  which 
had  been  descrioed  as  flooring,  and  was  so  ap- 
plied, and  as  to  which  money  was  paid  into 
court.  In  an  action  upon  a  bill  of  exchange 
given  by  B.  in  payment  of  the  goods,  B.  pleaded 
that  he  accepted  the  bill  in  consideration  of 
goods  called  oropholithe,  which  A.  had  warranted 
fit  for  the  roofing  of  buildings,  but  which  proved 
to  be  useless.  At  the  trial  B.  proved  that,  in 
September,  1842,  bis  agent  had  a  conversation 
with  A.'8  agent  about  roofing  premises  he  was 
building  with  the  patent  article  ;  on  which  occa- 
sion the  latter  gave  the  former  a  prospectus, 
which  described  it  as  fit  for  external  roofing. 
The  judge  ruled  that  there  was  no  evidence  to 
be  left  to  the  jury  in  support  of  the  plea : — 
Held,  that  the  direction  was  right,  inasmuch  as 
there  was  no  evidence  to  show  that  the  contract 
for  the  goods  subsequently  supplied  was  made 
with  reference  to  the  treaty  for  roofing,  which 
took  place  in  September,  1842  ;  or,  at  all  events, 
nothing  to  show  that  the  material  sold  in  July, 
1843,  was  sold  for  roofing,  rather  than  flooring ; 
and  that  the  plea,  failing  as  to  part,  failed  alto- 
gether. Camuc  V.  Warrincr,  1  C.  B.  356  ;  9  Jur. 
162. 

Upon  a  treaty  for  the  sale  of  hops  (by  sample), 
the  proposed  buyer  asked  the  seller  if  any  sulphur 
had  been  used  in  the  growth  or  treatment  of 
them,  adding  that  he  would  not  ask  the  price  if 
sulphur  had  been  used.  The  seller  thereupon 
asserted  that  no  sulphur  had  been  used.  After 
the  hops  had  been  inspected,  weighed,  and  de- 
livered, the  buyer  discovered  that  sulphur  had 
been  used  in  the  cultivation  of  a  portion  of  the 
hops,  five  acres  out  of  300.  The  whole  growth, 
however,  was  so  mixed  up  together  that  it  was 
impossible  to  separate  the  sulphured  from  the 
unsulphured  hops.  The  jury  having  found  that 
the  representation  had  been  made,  and  was  false 
(but  without  fraud),  and  that  the  buyer  had 
entered  into  the  contract  entirely  on  the  faith  of 
that  representation  : — Held,  that  the  representa- 
tion amounted  to  a  condition,  and  therefore  that 
the  buyer  was  entitled  to  repudiate  the  contract. 
Banmrman  v.  ^Vfnte,  10  C.  B.  (N.s.)  844 ;  31 
L.  J.,  C.  P.  28  ;  8  Jur.  (N.8.)  282  ;  4  L.  T.  740  ; 
9  W.  R.  784. 

Where  One  Purpose  Known.] — ^The  production 
of  garrancine  is  known  to  be  the  only  purpose 
for  which  spent  madder  can  be  used.  The  de- 
fendant bought  of  the  plaintiff  a  boat-load  of 
spent  madder,  and  it  proved  insufficient  in  the 
production  of  garrancine.  On  an  action  for  the 
price : — Held,  that  the  judge  rightly  asked  the 
]ury  to  find  whether  the  article  sold  could 
reasonably  be  said  to  be  spent  madder,  and 
rightly  refused  to  ask  whether  it  was  fit  to  make 
garrancine.  Turner  v.  Miirhltno,  8  Jur.  (N.s.) 
870  ;  6  L.  T.  690  ;  10  W.  R.  6t)  \, 

Where  Expresi  Warranty  also.]— The  plain - 
tifEs  having  entered  into  an  n.irrecment  with  the 
East  India  Company  for  th ;  conveyance  of 
troops  to  Bombay,  the  defendant  undertook  to 


supply  the  plaintiffs  with  troop  stores,  "guaran- 
teed to  pass  survey  of  the  East  India  Company's 
officers  : — Held,  that  this  express  warranty  did 
not  exclude  the  warranty  implied  by  law  that 
the  stores  should  be  reasonably  fit  for  the  pur- 
pose for 'which  they  were  intended.  Bigge  v. 
BarkiMon,  7  H.  &  N.  955 ;  31  L.  J.,  Ex.  301  ; 
8  Jur.  (N.S.)  1014  ;  7  L.  T.  92 ;  10  W.  R.  349— 
Ex.Ch. 

By  Doseription.] — A  count  setting  out  a  memo- 
randum of  agreement  for  the  sale  by  the  defen- 
dant to  the  plaintiff  of  a  stack  of  "  Cumberland 
and  small  Welsh  coal,  mixed,"  then  lying  in  a 
certain  yard  of  the  defendant,  and  alleging  as  a 
breach  that  the  stack  was  not  in  fact  a  stack  of 
Cumberland  and  small  Welsh  coal,  but  was  in  a 
great  part  composed  of  material  inferior  in  valae 
either  to  Cumberland  or  small  Welsh  coal,  and 
almost  worthless  to  the  plaintiff,  is  bed,  as  not 
showing  that  the  admixture  of  the  inferior  sub- 
stance rendered  the  stack  essentially  different 
from  the  description  of  it  contained  in  the  docu- 
ment. Klrkpatrick  v.  Qowan^  Ir.  R.  9  C.  L. 
521. 

When,  on  the  sale  of  goods,  the  quality  of  the 
subject-matter  of  the  s^e  is  ascer^inable,  irre- 
spectively of  any  general  description,  as  where 
such  goods  are  stored  in  a  certain  place  and  are 
open  for  inspection,  to  entitle  the  purchaser  to 
recover  damages  for  alleged  inferiority  in  the 
state  of  the  articles  supp&ed,  it  must  be  shown 
that  the  description  was  of  the  essence  of  the 
contract.    Ih, 

If  an  article  sold  is  described,  the  description 
amounts  to  a  warranty  or  a  condition  precedent 
that  it  shall  be  an  article  of  the  Idnd  described. 
Bmoet  V.  Shand,  46  L.  J.,  Q.  B.  561  ;  2  App. 
Cas.  455  ;  36  L.  T.  857  ;  25  W.  R.  730— H.  L.  (E.) 

Where  goods  are  sold  under  a  certain  descrip- 
tion the  buyer  is  entitled  to  have  goods  delivered 
to  him  that  come  within  that  description  as 
used  in  commercial  circles,  though  he  may  have 
bought  after  inspection  and  without  a  warranty. 
Joding  v.  King^fford,  13  C.  B.  (N.8.)  447;  32 
L.  J.,  C.  P.  94  ;  9  Jur.  (N.S.)  947  ;  7  L.  T.  790  ; 
11  W.  R.  377. 

Upon  a  contract  to  supply  goods  of  a  specified 
description  which  the  buyer  has  no  opportunity 
of  inspecting,  the  goods  must  not  only  in  fact 
answer  the  specific  description,  but  must  be 
saleable  or  merchantable  under  that  description. 
Jones  V.  Jfift,  9  B.  &  S.  141  ;  37  L.  J.,  Q.  B.  89  ; 
L.  R.  3  Q.  B.  197  ;  18  L.  T.  208 ;  16  W.  R. 
643. 

Whether  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation  or  a  sub- 
stantive part  of  the  contract  is  a  question  of  con- 
struction which  the  court,  and  not  the  jury,  must 
determine.    Behn  v.  BurnesSf  supra. 

Latent  Befeeti.]— On  the  sale  of  an  article  for 
a  specific  purpose  there  is  a  warranty  by  the 
vendor  that  it  is  reasonably  fit  for  the  purpose, 
and  there  is  no  exception  as  to  latent  undis- 
coverable  defects.  Randell  v.  Netosom,  46  L.  J., 
Q.  B.  259 ;  2  Q.  B.  D.  102  ;  36  L.  T.  164 ;  25 
W.  R.  313— C.  A. 

The  limitation  as  to  latent  defects  introduced 
by  Readhmd  v.  Midland  Ry,  (38  L.  J.,  Q.  B. 
169  ;  L.  R.  4  Q.  B.  379)  does  not  apply  to  the 
sale  of  a  chattel.     Ih, 

The  plaintiff  ordered  and  bought  of  the  defen- 
dant, a  coach  builder,  a  pole  for  the  plaintiffs 
carriage.    The  ix>Ie  broke  in  use  add  the  horses 
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became  frightened  and  were  injured.  In  an 
action  for  the  damage,  the  jury  found  that  the 
pole  was  not  reasonably  fit  for  the  carriage,  but 
thit  the  defendant  had  been  guilty  of  no  negli- 
gence : — Held,  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  pole,  and  also  for 
damage  to  the  horses,  if  the  jury,  on  a  second 
trial,  should  be  of  opinion  that  the  injury  to  the 
honaes  was  the  natural  consequence  of  the 
defect  in  the  pole.    lb.  And  gee  Mucoeedlmj  cages. 

Bill  of  Ezehaage.] — ^An  unstamped  bill  of  ex- 
change, indorsed  in  blank,  pui*porting  to  be  a 
foreign  bill,  was  sold,  without  recourse,  by  the 
holder,  who  was  not  a  party  to  the  bill.  It 
proved  to  have  been  drawn  in  this  country,  and 
was  therefore  unavailable  for  want  of  a  stamp, 
and  could  not  be  enforced  against  the  parties. 
The  vendor  and  purchaser  at  the  time  of  the 
sale  were  both  alike  ignorant  of  this  defect : 
— Hell,  that  the  purchaser  was  entitled  to 
recover  back  the  price  from  the  vendor,  on  the 
ground  that  the  article  sold  as  a  foreign  bill 
did  not  answer  the  description  by  which  it 
was  sold.  Though  it  would  have  been  otherwise 
(the  sale  being  without  any  warranty,  and  there 
being  no  fraud)  had  the  latent  defect  been  one 
consistent  with  the  article  being  a  foreign  bill. 
Gompt-rtz  v.  BaHlett,  2  El.  &  Bl.  849  ;  2  C.  L.  R. 
393  ;  23  L.  J.,  Q.  B.  65  ;  18  Jur.  266  ;  2  W.  R.  43. 

PartieiLlar  Purpose.] — If  an  article  is  sold  for 
a  particular  purpose,  and  at  the  usual  market 
price,  and  it  turns  out  to  be  defective,  an  action 
is  maintainable  against  the  seller,  though  there 
was  no  warranty  at  the  time  of  the  sale.  G-ray 
V.  Cox,  6  D.  &  R.  200  ;  4  B.  &  C.  108  ;  1  Car.  &  P. 
181 ;  28  R.  R.  769.  And  see  S.  C,  8  D.  &  R. 
220;  5B.&C.  458. 

But  where  upon  a  contract  for  the  sale  of 
copper  sheathing,  the  vendor  undertook  that  it 
should  be  good,  sound,  substantial  and  service- 
able copper,  and  there  was  no  proof  that  he  had 
given  a  warranty  such  as  that  declared  upon  : 
— ^Held,  that  he  was  not  liable  for  any  latent 
defects  in  the  sheathing,  although  it  was  sold  as 
"  copper  sheathing."    1  b. 

Where  a  person  manufactures  an  article  and 
sells  it  for  a  particular  purpose,  the  law  implies 
a  warranty  that  it  is  fit  and  proper  for  that 
purpose ;  therefore,  where  the  defendant  supplied 
copper  sheathing  for  the  plaintiffs  vessel,  which 
turned  out  to  be  defective  in  a  short  time  after 
it  was  used,  and  the  jury  found  that  the  decay 
was  by  some  intrinsic  defect  in  the  quality  : — 
Held,  that  the  plaintifE  was  entitled  to  recover 
dunages,  although  no  fraud  was  imputed  to  the 
defendant ;  for  as  he  manufactured  the  copper, 
and  knew  the  purpose  for  which  it  was  to  be 
applied,  and  said,  "  he  would  supply  the  plain- 
tiff well,"  it  amounted  to  a  warranty  that  it 
should  be  fit  for  the  purpose.  Jones  v.  Bright, 
3  M.  &  P.  155  ;  5  Ring.  533  ;  7  L.  J.  (O.S.)  C.  P. 
213  ;  30  R.  R.  728. 

Upon  a  sale  of  a  barge  by  a  builder,  a  warranty 
of  fitness  for  the  purpose  for  which  it  is  known 
by  the  builder  to  be  purchased  is  implied,  not- 
withstanding a  written  instrument  containing 
the  terms  of  the  sale  is  silent  as  to  any  warranty. 
Shepherd  v.  Pijbus,  4  Scott  (K.B.)  434  ;  3  Man. 
&G.  68;  II  L.  J.,  C.  P.  101. 

A.,  a  wine  merchant,  ordered  a  crane-rope  of 
B.,  a  dealer  in,  and  who  represented  himself  as  a 
manufacturer  of,  ropes  ;  B.'s  foreman  thereupon 
ascertained  the  nature  and  dimensions  of  the 
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rope  required,  and  being  told  that  it  was  wanted 
to  raise  pipes  of  wine  from  the  cellar,  said  that 
a  rope  must  be  made  on  purpose.  B.  did  not 
make  the  rope  himself,  but  sent  the  order  to  his 
manufacturer,  who  employed  a  third  party  to 
make  the  rope  : — Held,  in  an  action  by  A.  against 
B.,  to  recover  damages  resulting  from  the  in- 
sufficiency of  the  rope,  that  B.,  as  between  him 
and  A.,  was  to  be  considered  as  the  manufacturer 
of  the  rope  ;  and  that  an  implied  warranty  arose 
out  of  the  contract,  that  the  ro|>e  was  a  fit  and 
pro[>er  one  for  the  purpose  for  which  it  was 
ordered.  Brown  v.  Edgin'jton,  2  Man.  &  G.  279  ; 
2  Scott  (N.R.)  496  ;  1  Drink.  106  ;  10  L.  J.,  C.  P.  66. 

If  an  order  be  given  for  the  manufacture  or 
supply  of  an  article  to  satisfy  a  required  purpose, 
the  purpose  and  not  any  specific  article  being  the 
essential  matter  of  the  contract,  the  seller  is  then 
bound,  as  a  condition  of  the  contract,  to  supply 
an  article  reasonably  fit  for  the  purpose,  and  is 
considered  as  warranting  that  it  is  so.  OUpliant 
V.  BalU'lj,  5  Q.  B.  288  ;  1  D.  &  M.  373  ;  13  L.  J., 
Q.  B.  34  ;  7  Jur.  1130. 

The  plaintiff  having  heard  that  the  defendant 
had  some  barley  to  sell,  went  to  his  counting- 
house,  when  his  agent  produced  a  sample  which 
he  said  was  '*seed  barley,"  offered  to  the  defen- 
dant at  39«.,  and  if  the  plaintiff  would  take  it  at 
40«.  he  might  have  it.  The  plaintiff  looked  at  the 
barley,  and  said  it  was  a  good  sample  of  seed 
barley,  and  agreed  to  buy  it.  At  the  plaintiff's 
request,  the  ilefendant  wrote  to  the  person  who 
had  offered  it  to  him,  saying  that  he  would  accept 
it,  and  asking  what  it  was,  as  It  would  do  well 
for  seed.  The  plaintiff  afterwards  sold  it,  under 
a  warranty  in  writing,  as  "  Chevalier  seed  barley." 
It  turned  out  that  it  was  "  barley  bigg,"  a  species 
of  barley  unfit  for  malting  purposes  ;  and  the 
person  to  whom  the  plaintiff  had  sold  it  re- 
covered damages  against  him  for  the  breach  of 
warranty  : — Held,  firat,  that  there  was  no  war- 
ranty by  the  defendant  that  the  barley  was 
"  seed  barley."  Carter  v.  Crhk,  4  H.  &  N.  412  ; 
28  L.  J.,  Ex.  238  ;  7  W.  R.  507. 

Held,  secondly,  that  the  contract  was  satisfied 
by  the  delivery  of  barley  fit  for  sowing ;  and 
that  if  the  term  "seed  barley"  meant  barley  fit 
for  malting  purposes,  that  ought  to  be  shown  by 
clear  and  irresistible  evidence.    lb. 

A.,  after  inspection  of  the  separate  parts, 
bought  of  B.  soap  frames,  which  were,  by  the 
contract,  warranted  to  be  "  new  frames,  with  all 
the  nuts  and  bolts  complete."  The  declaration 
alleged  that  the  plaintiff  warranted  the  frames 
to  '&  fit  for  the  purpose  of  making  soap  ;  and  it 
was  proved,  and  found  by  the  jury,  that  though 
new,  and  having  the  proper  number  of  nuts  and 
bolts,  the  frames  were  not  reasonably  fit  for  the 
purpose  of  making  soap : — Held,  that  the  evidence 
sustained  the  declaration.  Mallan  v.  Badclijf, 
17  C.  B.(N.8.)  588  ;  10  Jur.(N.S.)  1132  ;  II  L.T. 
381  ;  13  W.  R.  139. 

A  company  of  merchants  ordered,  and  a  com- 
pany of  distillers  agreed  to  furnish,  a  cargo  of 
whisky  to  be  coloured  like  rum  for  the  African 
market.  It  was  stipulated  that  the  colouring 
should  be  harmless.  The  whiskyproduced  alarm- 
ing, though  not  deleterious,  effects,  and  con- 
sequently proved  unmarketable  : — Held,  that  the 
distillers  were  liable  in  damages.  Maofarlane  v. 
Taylor,  L.  R.  1  H.  L,  Sc.  245  j  18  L.  T.  214. 

Per  the  L.C. :  "  The  article  has  been  sold  for 
a  specified  purpose ;  and  the  seller  must  be  con- 
sidered to  warrant  that  it  is  fit  for  that  pur- 
pose."   lb. 
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Defendants,  a  firm  of  distillers,  were  in  the 
habit  of  selling  what  remained  of  the  corn  used 
in  the  manufacture  of  their  whisky  under  the 
name  of  "distillery  grains,"  of  which  plaintiff 
for  several  years  (pursuant  to  a  continuing 
contract)  purchased  twenty  bushels  per  week  for 
the  purpose,  as  they  knew,  of  feeding  cattle. 
The  course  of  dealing  was  to  deliver  the  weekly 
load  without  examination  by  the  purchaser. 
Part  of  defendants*  premises  having  been 
destroyed  by  fire,  the  sales  were  suspended  for 
a  week,  and  on  their  resumption  the  arrange- 
ments as  to  delivery  were  necessarily  altered  for 
the  time  being,  and  on  the  occasion  next  after 
the  fire,  plaintiffs  servant  was  admitted  to 
defendants*  yard,  and  had  an  opportunity  of 
seeing  the  bulk  from  which  his  load  was  taken. 
The  quantity  then  delivered  was  thirty  instead 
of  twenty  bushels,  bat  was.  paid  for  at  the  usual 
rate.  It  contained  an  admixture  of  deleterious 
matter,  from  which  several  of  plaintiffs  cattle 
died : — Held,  first,  that  the  liability  of  defen- 
<lants  being  as  dealers  and  not  as  manufacturers, 
there  was  not  on  the  sales  preceding  the  last  a 
warranty  that  the  grain  supplietl  was  fit  for 
feeding  cattle ;  secondly,  that  it  was  properly 
left  to  the  jury  whether  the  last  sale  was  on 
the  same  terms  as  the  preceding.  WiUon  v. 
Dunville,  4  L.  B.  Ir.  249. 


BpedilM  Artiele.] — ^Where  a  dealer  con- 


merchant  ordered  from  a  woollen  manufactui'er 
piece-dyed  indigo-blue  cloth  by  sample,  and, 
being  also  a  tailor,  made  the  cloth  supplied  into 
liveries.  The  cloth  was  unfit  for  this  purpose, 
and  the  liveries  were  consequently  retumecl. 
The  manufacturer  did  not  know  that  the  mer- 
chant was  also  a  tailor,  nor  the  purpose  for  which 
the  cloth  was  to  be  useiL  There  was  evidence 
that  the  cloth  was  fit  for  caps,  boots,  and 
carriage-linings.  In  an  action  by  the  merchant 
to  recover  damages  for  bi-each  of  contract,  the 
jury  were  directed  to  find  a  verdict  for  the 
manufacturer,  if  the  cloth  was  merchantable  as 
supplied  to  a  woollen  merchant : — Held,  that  the 
direction  was  right,  since  an  implied  warranty 
that  an  article  is  fit  for  a  particular  purpose  only 
arises  when  the  purpose  for  which  the  goods  are 
supplied  is  known  to  the  manufacturer  ;  and  in 
the  absence  of  evidence  that  a  particular  use  of 
an  article  is  so  usual  as  to  affect  the  manufac- 
turer with  knowledge  of  the  purpose  for  which 
it  is  required,  there  is  no  implied  warranty  that 
the  article  is  fit  for  eveiy  ordinary  purpose  for 
which  an  article  of  the  description  is  used. 
I  Drummond  v.  Van  Ingen  (12  App.  Cas.  284,  i)06t, 
I  col.  508)  discussed.  Jones  v.  Padgett^  59  L.  J., 
I  Q.  B.  261  ;  24  Q.  B.  D.  650  ;  62  L.  T.  934  ;  38 
W.  R.  782. 


Bvidenee.] — In  an  action  for  breach  of 


tracts  to  supply  a  known  and  defined  article, 
though  for  a  particular  purpose,  there  is  no  im- 
phed  warranty  that  it  shall  answer  such  purpose. 
Secus,  if  the  contract  be  not  for  a  known  and 
defined  article,  but  relates  to  merchandise  in  the 
selection  of  which,  for  a  particular  purpose,  the 
buyer,  according  to  the  contract,  necessarily 
trusts  to  the  judgment  or  skill  of  the  seller.    lb. 

The  plaintiff,  a  master  mariner,  contracted 
with  the  defendants,  for  a  lump  sum  to  be 
paid  him  by  the  defendants,  to  take  a  certain 
specified  steam- tug  of  the  defendants,  towing 
six  sailing  barges,  from  Hull  to  the  Brazils, 
the  plaintiff  paying  the  crew  and  providing 
provisions  for  all  on  board  for  seventy  days. 
The  engines  of  the  steam-tug  were  damaged 
and  out  of  repair  at  the  time  of  the  con- 
tract, but  neither  the  plaintiff  nor  defendants 
were  then  aware  of  this.  The  consequence, 
however,  of  the  engines  being  so  defective  was 
that  the  time  occupied  in  the  voydg^  was  in- 
creased, and  the  plaintiff's  gain  in  performing 
his  contract  was  much  less  than  it  would  other- 
wise have  been  : — Held,  by  Brett  and  Cotton, 
L.JJ.,  that  as  the  contract  related  to  a  specified 
vessel,  there  was  no  implied  undertaking  by  the 
defendants,  that  it  should  be  reasonably  efficient 
for  the  purposes  of  the  voyage,  and  that  therefore 
the  defective  state  of  the  engines  gave  the  plain- 
tiff no  cause  of  action,  it  not  appearing  that  the 
engines  were  in  a  worse  state  when  the  plaintiff 
took  possession  of  the  vessel  than  they  were  at 
the  time  of  the  contract.  Robertson  v.  Anrnzon 
Tug  afid  LlglUerage  Co..  51  L.  J.,  Q.  B.  68  ;  7 
Q.  B.  D.  698  ;  46  L.  T.  146  ;  30  W.  R.  308  ;  4  Asp. 
M,  C.  496— C.  A. 

Held,  contra,  by  Bramwell,  L.J.,  that  the  de- 
fective state  of  the  engines  gave  the  plaintiff  a 
cause  of  action,  as  there  was  an  implied  under- 
taking by  the  defendants  that  the  engines  were 
not  so  defective.    lb, 

Pvrpoie  for  whieh  Goods  Supplied  net 

Diicloied  to  Manufaoturer — Sample.] — ^A  woollen 


warranty  of  quality  brought  upon  a  contract  for 
the  sale  of  goods  which  is  silent  as  to  the  purpose 
for  which  the  goods  are  required,  the  antecedent 
course  of  conduct  of  the  buyer  and  seller,  and  the 
fact  that  a  document  stating  the  purpose  for 
which  the  goods  are  required  was  brought  to  the 
knowledge  of  the  seller  by  the  buyer,  are  admis- 
sible in  evidence  to  show  that  the  buyer  relied 
on  the  seller's  skill  or  judgment,  and  that  there 
is  by  virtue  of  s.  14  of  the  Sale  of  Goods 
Act,  1893,  an  implied  condition  that  the  goods 
shall  be  reasonably  fit  for  such  purpose.  Gillespie 
v.  ai^ney,  65  L.  J.,  Q.  B.  652  ;  [1896]  2  Q.  B. 
59. 

Where  a  contract  for  the  sale  of  goods  is 
made  under  such  circumstances  that  there  is  an 
implied  condition  of  fitness  of  the  goods  for  a 
particular  purpose,  and  it  contains  a  provision 
that  the  goods  are  to  be  delivered  abroad,  but 
that  the  seller's  responsibility  is  to  cease  upon 
shipment  of  the  cai^o,  the  seller's  responsibility 
ceases  only  upon  shipment  of  goods  of  the 
stipulated  character,    lb, 

A  contract  for  the  sale  of  goods  by  description 
is  not  "  a  contract  for  the  sale  of  a  specified 
article  under  its  patent  or  other  trade  name  " 
within  the  proviso  to  s.  14  of  the  Sale  of  Goods 
Act,  1893.    lb. 

In  an  action  by  a  tradesman  against  the 
manufacturers  of  an  iron  safe  for  the  breach  of 
an  alleged  warranty  that  it  was  strong  enough 
to  resist  all  attempts  that  might  be  thereafter 
made  to  force  it  open,  it  having,  in  fact,  been 
broken  up  by  burglars  more  than  six  years  after 
the  sale  and  delivery,  and  there  being  evidence 
that  it  was  broken  open  easily,  and  that  it  was 
far  less  strong  and  secure  than  it  ought  to  have 
been  : — Held,  that  the  warranty  was  an  absolute 
warranty  of  perfect  security  for  all  time  to 
come,  was  one  so  extensive,  even  if  it  would  be 
valid,  that  it  required  cogent  evidence  of  ex- 
press warranty  to  that  extent,  and  was  not  sus- 
tained by  proof  of  mere  representations  that  the 
safe  would  be  strong  enough  to  resist  burglars. 
Walker  v.  Mllner,  4  F.  &  F.  745, 
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StMun  Engine.] — The  plaintiffs  agreed  with 
the  defendants  to  mannfacture  for  them  loco- 
motive engines,  under  the  following  contract  : 

Each  engine  and  tender  to  be  subject  to  a  per- 
formance of  a  distance  of  1,000  miles,  with 
proper  loa<ls  ;  during  which  trial  Messrs.  8.  &, 
Co.  are  to  be  liable  to  any  breakage  which  may 
occur,  if  arising  from  defective  materials  or 
workmanship  ;  but  they  arc  not  to  be  responsible 
for  nor  liable  to  the  re))air  of  any  brcaJcagc  or 
damage,  whether  resulting  from  collision,  ne- 
glect, or  mismanagement  of  any  of  the  com- 
pany's servants,  or  any  other  circumstances,  save 
and  except  defective  materials  or  workmanship. 
The  performance  to  which  each  engine  is  to  be 
subjected,  to  take  place  within  one  month  from 
the  day  on  which  the  engine  is  reported  rea<ly 
to  start ;  in  default  of  which,  Messrs.  S.  &  Co. 
shall  forthwith  be  released  from  any  responsi- 
bility in  respect  of  the  engine  ;  the  balance  to  be 
paid  on  the  satisfactory  completion  of  the  trial, 
and  release  of  Messrs.  8.  k,  Co.  from  further  re- 
sponsibility in  respect  of  such  engine.**  It  was 
also  agreed,  that  the  fire-boxes  should  be  made 
of  copper,  of  the  thickness  of  7-16ths  of  an  inch 
^and  they  were  accordingly  so  made)  ;  and  that 
the  best  materials  and  workmanship  were  to  be 
used.  The  engines  were  acconlingly  delivered  to 
the  defendants,  and  performed  the  distance  of 
1,000  miles  within  the  month  of  trial,  but  nine 
months  afterwards  the  fire-box  of  one  of  them 
burst,  when  it  was  discovered  that  the  copper 
had  been  considerably*  reduced  in  thickness  : — 
Held,  in  an  action  against  the  defendants  for  the 
balance  from  them,  that  they  could  not  give  evi- 
dence of  an  inherent  defect  in  the  copper  (no 
fraud  being  alleged),  since,  by  the  terms  of  the 
contract,  the  month's  trial,  if  satisfactory,  was 
to  release  them  from  all  responsibility  in  resi)ect 
•of  bad  materials  aud  bad  workmanship.  Sluirp 
v.  O.  W.  Rij.,  9  M.  &  W.  7  ;  2  Railw.  Cas.  722  ; 
11  L.  J.,  Ex.  17. 


After  ApproYftl.] — ^Where  a  contract  be- 


tween A.  and  B.  was,  the  one  to  deliver,  and  the 
•other  to  accept,  a  steam-engine  of  fourteen-horse 
power,  and  the  foreman  of  fi.  went  over  to  the 
premises  of  A.,  and  there  saw  a  steam-engine  in 
pieces,  which  he  approved  of,  and  which  steam- 
■engine  was  afterwards  delivered  by  A. : — Held, 
that  this  was  the  case  of  the  sale  of  a  specific 
-chattel,  and  that,  upon  action  brought  for  the 
price,  it  was  no  answer  to  say,  that  the  power  of 
the  engine  was  not  a  fourteen-horse  power, 
although  that  fact  might  be  given  in  evidence 
for  the  purpose  of  reducing  the  damages. 
Parsons  v.  Sexton,  4  C.  B.  899  ;  IG  L.  J.,  C.  P. 
181  ;  11  Jur.  849. 

Inspeetion.] — If  a  person  purchases  an  article 
which  is  to  be  manufactured  for  him,  and  the 
manufacturer  delivers  it  with  a  patent  defect 
which  may  render  it  worthless,  if  the  purchaser 
has  had  an  opportunity  of  inspecting  it,  but  has 
neglected  to  do  so,  the  manufacturer  is  not 
^ilty  of  fraud  in  not  pointing  out  the  defect. 
Ilorifall  V.  Thomas,  1  H.  &  C.  90  ;  31  L.  J.,  Ex. 
322  ;  8  Jur.  (N.8.)  721  ;  6  L.  T.  462  ;  10  W.  R.  650. 

Upon  a  sale  (not  by  sample,  and  without 
warranty)  of  merchandise  which  the  buyer  has 
no  opportunity  of  inspecting,  It  is  an  implied 
-condition  that  the  article  shall  fairly  and  reason- 
ably answer  the  description  in  the  contract. 
Wuier  V.  SchiUzzl,  17  C.  B.  619;  25  L.  J., 
'C.  P.  89  ;  4  W.  li.  209. 


Under  a  contract  to  supply  goods  of  a  specified 
de^ription,  which  the  buyer  has  no  opportunity 
of  inspecting,  the  good  must  not  only,  in  fact, 
answer  the  sixKiitic  description,  but  must  be 
saleable  or  merchantable  under  that  description. 
Jows  V.  JuJit,  9  B.  &  S.  141  ;  37  L.  J.,  Q.  B.  89  ; 
L.  R.  8  Q.  B.  197  ;  18  L.  T.  208  ;  16  W.  R,  643. 

The  maxim  of  caveat  emptor  does  not  apply 
to  a  sale  of  goods  where  the  buyer  has  no  opix)r- 
tunity  of  .inspection.    lb. 

Although  a  vendor  is  informed  of  the  purpose 
for  which  a  material  is  required,  yet,  if  the 
vendee  inspects  it,  its  unsoundness  or  unfitness 
for  the  purpose,  in  the  absence  of  any  express 
warranty,  is  no  defence  to  an  action  for  the  full 
price.    Fitzgerald  v.  Iveson.,  1  F.  &  F.  410. 

After  Carriage  of  Gooda.] — Where  a  contract 
was  entered  into  in  the  month  of  December  for 
the  manufacture  of  iron  hoops  in  Staffordshire,  to 
be  delivered  at  Liverpool  by  canal,  and  the  iron 
sweated  by  reason  of  its  detention  on  the  canal 
during  a  long  frost : — Held,  in  an  action  against 
the  vendee  for  not  accepting  the  iron,  that 
though  the  contract  implied  a  warranty  that 
the  iron,  when  delivered  at  Liverpool,  should  be 
merchantable,  yet  that  the  deterioration  neces- 
sarily consequent  on  its  passage  to  Liverpool 
was  at  the  risk  of  the  vendee,  and  that  the  ques- 
tion for  the  jury  under  the  circumstances  was 
not  simply  whether  the  iron  was  merchantable 
when  tendered  at  Liverpool,  bat  whether  it  was 
merchantable, -reference  being  had  to  the  neces- 
sary consequences  of  'transit,  and  to  the  mode  of 
passage  selected  by  the  vendee  himself.  Bull  v. 
Robhisitn,  10  Ex.  342 ;  2  C.  L.  R.  1276  ;  24 
L.  J.,  Ex.  165  ;  2  W.  R.  623.  See  also  Beer  v. 
Walker,  post,  col.  492. 

Warranty  where  Sale  by  Simple.] — See  post, 
col.  607. 

Liability  for  Conieqaencei  of  Breaeh.!— The 
defendant  sold  a  cow  to  the  plaintiff,  a  farmer, 
with  a  warranty  that  she  was  free  from  foot-and- 
mouth  disease.  The  plaintiff  placed  the  cow 
(which  had  the  disease)  with  other  cows,  and 
some  of  these  became  infected  with  the  disease, 
and  died,  as  also  did  the  cow  in  question  : — 
Held,  that  the  defendant  was  liable  in  damages 
for  the  entire  loss,  if  when  he  sold  the  cow  he 
knew  that  the  plaintiff  was  a  farmer  and  that  he 
would  or  probably  might  place  the  infected  cow 
with  others.  Smith  v.  Green,  45  L.  J.,  C.  P.  28  ; 
1  C,  P.  D.  92 ;  33  L.  T.  572  ;  24  W.  R.  142. 
But  see  Ward  v.  Hohbs,  post,  col.  493. 


Ii^i^ry  to  Third  Personi.] — A  declaration 


stated  that  the  father  of  the  plaintiff,  bought  of 
the  defendant  a  gun  for  the  use  of  himself  and 
his  sons  ;  and  the  defendant,  by  falsely  warrant- 
ing the  gun  to  have  been  msule  by  Nock,  and  to 
be  a  sound  gun,  sold  the  gun  to  the  father,  for 
the  use  of  himself  and  his  sons,  for  24^.,  whereas 
the  gun  was  not  made  by  Nock,  nor  was  a  sound 
gun,  but  was  made  by  an  inferior  maker  to  Nock, 
and  was  a  dangerous  gun,  and  wholly  unsound 
and  of  inferior  materials,  of  which  the  defendant 
at  the  time  of  the  sale  had  notice  ;  and  that  the 
plaintiff,  knowing  and  confiding  in  the  warranty, 
used  the  gun,  which,  but  for  the  warranty,  he 
would  never  have  done  ;  and  that  the  gun,  being 
in  the  hands  of  the  plaintiff,  by  reason  of  its 
dangerous  and  insufficient  construction  and 
materials,  burst,  whereby  he  was  severely  injured  : 

16—2 
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— Held,  after  venlict,  that  the  action  was  main- 
tainable, the  damage  being  a  conseqaencc  of  the 
fraudf  whilst  the  instrument  was  in  the  posses- 
sion of  a  party,  to  whom  the  defendant's 
representation  was  either  directly  or  indirectly 
communicated,  and  for  whose  use  he  knew  the 
instrument  was  purchased.  Levy  v.  Lanyridge, 
2  M.  &  W.  519.  Affirmed,  4  M.  A:  W.  337  ;  1  H. 
&,  H.  325  ;  7  L.  J.,  Ex.  387— Kx.  Ch. 

A  tradesman  who  seUs  an  article  which  he  at 
the  time  of  sale  believes  to  be  sound,  but  which 
is  actually  unsound,  is  not  liable  for  an  injury 
subsequently  sustained  by  a  thinl  person  not  a 
party  to  the  contract  of  sale,  in  consequence  of 
such  unsoundnC'ts.  Longmeid  y.  Ilollidaij^  6  Ex. 
761 ;  20  L.  J.,  Ex.  430. 

A  declaration  by  husband  and  wife  stated, 
that  the  defendant,  who  was  the  maker  and  seller 
of  lamps  called  **  Holiday^s  lamps,"  sold  to  the 
husband  one  of  these  lamps,  to  be  used  by  his 
wife  and  himself  in  his  shop,  and  fraudulently 
warranted  that  it  was  reasonably  fit  for  that 
purpose  ;  that  the  wife,  confiding  in  that  war- 
ranty, attempted  to  use  it,  but  that  in  conse- 
quence of  the  insufficient  materials  with  which 
it  was  constructed  it  exploded  and  burnt  her. 
At  the  trial  the  jury  found  that  the  accident  had 
been  caused  by  the  defective  nature  of  the  lamp, 
but  that  the  defendant  was  ignorant  of  this  un- 
soundness, and  had  sold  the  article  in  good  faith  : 
— Held,  tliat  the  fraud  on  the  part  of  the  defen- 
dant having  been  negatived,  the  action  was  not 
maintainable  by  the  wife,  who  was  not  a  party 
to  the  contract.    Ih. 

The  vendor  of  an  article  manufactured  by 
himself  of  ingredients  known  only  to  himself  is 
liable  to  the  person  for  whose  use  he  knows  it  is 
bought  if  damage  results  to  that  person  in 
consequence  of  the  article  being,  through  the 
vendor's  negligence,  unfit  for  the  purpose  for 
which  he  professed  to  sell  it.  George  v.  Skiring- 
ton,  89  L.  J.,  Ex.  8  ;  L.  R.  5  Ex.  1  ;  21  L.  T. 
496;  18  W.  R.  118. 

A  declaration  by  husband  and  wife  alleged 
that  the  defendant  was  a  chemist,  and  sold  to 
the  husband,  to  be  used  by  the  wife,  a  compound, 
the  ingredients  of  which  were  known  only  to 
himself,  and  which  he  professed  was  fit  for 
washing  the  hair,  and  could  be  used  without 
personal  injury  ;  but  that  he  acted  so  unskil- 
fully, negligently  and  improperly  in  and  about 
making  the  compound  that  it  was  not  fit  to  be 
used  for  the  purpose,  and  through  his  negligence 
the  wife's  hair  was  destroyed  : — Held,  that  the 
wife  had  a  cause  of  action,  and  that  the. declara- 
tion was  good.    lb. 

Whenever  one  person  is  by  circumstances 
placed  in  such  a  position  with  regard  to  another, 
that  every  one  of  ordinary  sense  who  did  think 
would  at  once  recognise  that  if  he  did  not  use 
ordinary  care  and  skill  in  his  own  conduct  with 
regard  to  those  circumstances,  he  would  cause 
danger  or  injury  to  the  person  or  property  of  the 
other,  a  duty  arises  to  use  ordinary  care  and 
skill  to  avoid  such  danger.  Heaven  v.  Pender, 
52  L.  J.,  Q.  B,  702  ;  11  Q.  B.  D.  603  ;  49  L.  T.  367  ; 
47  J.  P.  709— C.  A,    Reversing  30  W.  R.  749. 

iii.  On  Sale  of  Cargo, 

Billf  of  Lading— Miitake  and  Misdeioription 
M  to  Weighti.]— In  an  action  for  freight,  the 
master  is  at  liberty,  notwithstanding  the  terms 
of  the  18  &  19  Vict.  c.  Ill,  s.  3  (the  Bills  of 
Lading  Act),  to  show  that  the  cargo  actually 


received  by  him  differs  in  weight  from  that  signed 
for  in  the  bill  of  lading  ;  at  all  events  where  the- 
weight  mentioned  in  the  bill  of  lading  is  a  mere* 
matter  of  measurement.  Blanchet  v.  PowelVx 
Llantirit  CoHienes  Co.,  43  L.  J.,  Ex.  CO ;  L.  R.9' 
Ex.  74  ;  30  L.  T.  28  ;  22  W.  R.  490. 


Sffeot  of  Signing  by  Master.]- Bills  of 


lading  signed   by  the  master   are  prim  A  facie 
evidence  that  the  quantities  named  tnerein  were 
received  on  board  by  him  :  the  onus  of  rebutting- 
this  presumption,  and  of  showing  that  a  less, 
quantity  than  that  specifie<l  was  received,  lies  oa 
the  shipowner.     ^tLean  v.  Fleming,  L.  R.  2' 
H.  L.  (Sc.)  128  ;  25  L.  T.  317. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  showing- 
that  the  goods  or  some  of  them  were  never- 
actually  put  on  board.  Brown  v.  Powell  Jhiffrgn 
Stisam  'CiHtl  Co.,  44  L.  J.,  C.  P.  289  ;  L.  R.  10- 
C.  P.  662  ;  32  L.  T.  621  ;  23  W.  R.  549. 

By  a  charterparty  for  the  conveyance  of  a 
cargo  of  coal  from  Cartliff  to  Buenos  Ayres,  it 
was  stipulated  that  the  master   should   "sign 
bills  of  lading  for  the  cargo  put  on  boanl  as. 
presented  to    him  by  the  charterers,    without 
prejudice  to  the  terms  of    the  charterparty.'' 
On  arrival  ^  the  port  of  discharge,  it  was  found 
that   the  coal  delivered  to  the  consignees  was^ 
less  by  thirty-two  tons  than  the  quantity  men- 
tioned in  the  bills  of  lading,   and  the  owners 
were  called  upon  to  pay,  and  paid,  the  difference 
of  value  to  the  consignees.    In  an  action  by  the 
owners  against    the  charterers  to  recover  the- 
amount  so  paid  : — Held,  that,  inasmuch  as  the 
ownere  were  under  no  legal  liability,  either  at 
common  law  or  under  the  Bills  of  Lading  Act,, 
to  pay  for  such  deficiency,  the  action  was  not 
maintainable.    Ih, 

EAct  of  Signing  <'  Quantity  and  Quality 

Unknown.'']— A  bill  of  lading  stating  that  goods 
were  shipped  in  gootl  ortler  and  condition,  but 
also  containing  an  indoi-sement  by  the  master, 
"quantity  and  quality  unknown,"  does  not 
admit,  as  against  the  shipowners,  that  the  goods 
were  shippecl  in  good  order  and  condition.  57/e 
Prosperhw  PaUmo,  29  L.  T.  622. 

Evidence  of  the  condition  of  goods  on  delivery 
tending  to  show  that  the  damage  sustained 
could  not  be  accounted  for  by  any  damage  exist- 
ing at  the  time  of  shipment,  and  that  such 
damage,  had  it  existed,  must  have  been  noticed 
by  the  master  or  officer  in  charge  of  the  ship  at 
the  time  of  shipment,  will  not,  where  goods  are- 
shipped  under  a  bill  of  lading  indorsed  "  quan- 
tity and  quality  unknown,"  satisfy  the  onus  cast 
upon  the  plaintiff  seeking  to  recover  against 
shipowners  for  damage  to  the  goods.  Positive 
evidence  of  the  condition  of  the  goods  when 
shipped  must  be  given.    Ih. 

A  bill  of  lading,  stating  goods  to  have  been 
shipped  in  good  order  and  condition,  but  in- 
dorsed by  the  master  with  the  words,  "  quality 
and  quantity  unknown,"  does  not  admit  as 
against  the  shipowner  that  the  goods  were 
shipped  in  good  order  and  condition.  The  Idu^ 
82  L.  T.  641— P.  C. 

There  is  no  rule  of  law  by  which  the  con- 
signee of  goods  under  a  bill  of  lading,  stating 
goods  to  have  been  shipped  in  good  order  and 
condition,  but  containing  the  words  "  quantity 
and  quality  unknown,"  is  bound  to  show  that 
the  goods  were  shipped  in  good  order  and  condi- 
tion, or  fail  in  his  suit  against  the  shipowner  for- 
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damage  done  to  the  cargo  ;  but  failing  proof  of 
the  condition  of  the  cargo  when  shipped,  the 
ooDBignee  is  bound  to  show  that  the  damage 
which  it  sustained  is  traceable  to  causes  for 
which  the  shipowner  is  responsible.    lb, 

"8*7  about"] — "Say  about"  are  words  of 
•estimate  only,  and  do  not  amount  to  a  warranty. 
APO^nnel  v.  Afurpliy,  L.  R.  5  P.  C.  203  ;  28  L.  T. 
713  ;  21  W.  R.  609.    See;  also  cases  ante,  col.  385. 

B.  contracted  to  sell  to  S.  "  about  500  tons  of 
nitrate  of  8oda  in  bags,  of  good  merchantable 
•Quality,"  to  be  ready  for  delivery  for  a  given 
•day  at  a  certain  price  upon  certain  terms.  The 
contract  proceeded  :  "  It  is  understood  that  the 
nitrate  of  soda  is  to  form  the  full  and  complete 
•cargo  of  the  *  John  Phillips'"  :— Held,  that  the 
•contract  diil  not  amount  to  a  warranty  that  the 
''John  Phillips '  should  be  of  capacity  to  carry  the 
whole  500  tons.  Btmriw  v.  Seymour^  16  C.  B. 
537  ;  24  L.  J.,  C.  P.  202 ;  1  Jur.  (.s.8.)  1001  ; 
Z  W.  R.  511. 

**  Fair  average  Quality."] — In  an  action  on  a 
•contract  for  so  many  tons  or  pitch  pine,  to  arrive 
per  the  "  Ion  "  from  Savannah,  warranted  of  a  fair 
■average  quality  (the  action  being  for  a  breach  of 
this  warranty),  it  appeared  that  pitch  pine  came 
from  another  place  as  well  as  from  Savannah, 
but  that  such  as  came  from  the  other  place  was 
•superior  to  that  which  came  from  Savannah,  and 
that  the  cargo  was  of  a  fair  average  quality  of 
-Savannah  pitch  pine,  although  it  was  not  a  fair 
average  of  that  which  came  from  the  other  place : 
— Held,  that  the  contract  meant  a  fair  average 
quality  of  such  as  came  from  Savannah.  Jones 
V.  riark,  2  H.  A:  N.  726  ;  27  L.  J.,  Ex.  165. 

The  defendant,  having  chartered  a  ship,  the 
^'  Severn,"  from  Australia  to  Akyab,  to  loatl  there, 
and  to  proceed  thence  to  Calcutta,  at  the  char- 
terer's option,  and  expecting  to  have  shipped  for 
him  at  Akyab  a  cargo  of  rice,  made  the  following 
contract  with  the  p^intiff  :  "  Sold  "  to  the  plain- 
tiflE  "the  following  cargo  of  Arracan  rice,  per 
*'■  Severn,"  now  on  her  way  to  Akyab  vift  Australia ; 
the  cargo  to  consist  of  fair  avemge  Nicranzi  rice, 
the  price  of  which  is  to  be  11*.  i)d.  jjer  cwt., 
with  a  fair  allowance  for  Larong  or  any  other 
inferior  description  of  rice,  if  any  ;  but  the 
seller  engages  to  deliver  what  is  shipped  on 
his  account,  and  in  conformity  with  his  in- 
voice. .  .  .  This  contract  to  be  void  provided  the 
vessel  makes  the  inteimediate  voyage  between 
Akyab  and  Calcutta,  agreeaoly  with  the  condi- 
tions of  the  chart erparty.  Payment  to  be  made 
in  cash  on  arrival  of  the  vessel  at  the  \yOTt  of 
eall,  in  full,  less  freight "  : — Held,  that  the  de- 
fendant, by  this  contract,  undertook,  that  unless 
the  vessel  made  the  intermediate  voyage  to 
Calcutta,  he  would  ship  a  cargo  of  rice,  and 
bring  it  home  for  the  plaintiff,  to  whom  it  was 
«old,  and  he  warranted  that  such  cargo  should 
be  of  fair  average  Nicranzi  rice.  Slnmnd  v. 
Braddon,  2  C.  B.  (N.B.)  324  ;  26  L.  J.,  C.  P.  198  ; 
3  Jur.  (N.«.)  719  ;  5  W.  R.  594. 

The  plaintiffs  and;  the  defendant  by  their 
agent  contracted  as  follows :  "  Sokl,  for  W.,  to 
H.,  400  tons,  provided  the  same  be  shipped  for 
seller's  account,  more  or  less,  Arracan  Nicranzi 
rice,  at  11*.  6rf.  per  cwt.  for  Nicranzi,  or  11*.  jKjr 
cwt.  for  Larong,  the  latter  quantity  not  to  exceed 
50  tons,  or  else,  at  the  option  of  buyere,  to  reject 
any  excess  ;  to  be  paid  for  by  cash  on  arrival  of 
the  vessel  at  the  port  of  call,  on  delivery  of  the 
bill  of  lading,  charterparty,  and  policy  of  in- 


surance ;  insurance  effected  to  the  full  amount 
of  the  invoice."  The  vessel  loaded  285  tons  of 
Larong  and  150  tons  of  Latoorie  rice : — Held, 
first,  that  the  contract  did  not  contain  a  warranty 
that  the  rice  should  consist  of  Arracan  Nicranzi 
rice,  but  that  the  contract  was  conditional  upon 
a  cargo  of  Arracan  Nicranzi  rice  being  shipped 
on  seller's  account.  Vernttde  ?,  Webery  1  H.  & 
N.311  ;  25  L.  J.,  Ex.  326. 

Held,  secondly,  that  the  buyers  were  not 
entitled  to  the  delivery  either  of  the  whole  cargo 
or  of  the  Larong  rice,  because  the  contract  was 
for  an  entire  cargo  which  would  substantially 
satisfy  the  description  of  Arracan  Nicranzi  rice. 
lb. 

**  On  PaMage."]— A.  contracted  to  sell  to  B. 
1,170  bales  of  gambier,  "now  on  passage  from 
Singapore,  and  expected  to  arrive  in  London, 
viz.  per  *  Ravenscraig,'  805  bales ;  per  '  Lady 
Agnes  Duff,'  365  bales  "  : — Held,  a  warranty  that 
the  goods  were  then  on  passage.  Gorrissen  v. 
Perrin,  2  C.  B.  (N.8.)  681  ;  27  L.  J.,  C.  P.  29  ;  3 
Jur.  (N.B,)  867  ;  5  W.  R.  709. 

*«To  Arriye."] — Action  on  the  following 
bought  and  sold  note :  "  Sirs, — We  have  this 
day  bought,  for  your  account,  from  M.  k  Co.,  a 
huntlred  tons  of  nitrate  of  soda,  at  18«.  per  cwt., 
duty  paid,  to  arrive  ex  *■  Daniel  Grant/  to  be  taken 
from  the  quay  at  landing  weights,  with  the  cus- 
tomary allowance  of  tare  and  draft ;  pajrment, 
four  months'  acceptance  from  the  date  of  de- 
livery," signed  by  the  buyer's  brokers ;  and, 
after  their  signature,  at  the  bottom  of  the  note, 
was  the  following  memorandum  :  "  N.  B.  Should 
the  vessel  be  lost,  this  conti-act  to  be  void  "  : — 
Held,  that  this  did  not  amount  to  a  warranty, 
that  the  nitrate  of  soda  should  arrive  by  the 
"  Daniel  Grant,"  but  that  it  was  a  contract  of 
sale  in  the  double  event  of  the  ship's  arrival  with 
the  nitrate  of  soda  on  board.  Johnson  v.  Mac- 
d^nald,  9  M.  &  W.  600  ;  12  L.  J.,  Ex.  99  ;  6  Jur. 
264.    See  also  Cases^  ante,  coL  387. 

iv.  Sale  of  Skip. 

Conditioiu — **  Ship  now  at  Rangoon.*'] — ^In  an 

action  by  the  vendors  against  their  vendees  for 
refusal  to  accept,  evidence  was  given  to  show  the 
circumstances  under  which  the  contract  was 
made,  and  that  it  was  of  vital  importance  that 
the  vessel  should  be  in  the  port  named  at  the 
time  of  making  the  contract.  The  jury  found, 
that  the  condition  ''  ship  now  at  Rangoon,"  had 
not  been  fulfilled,  and  that  it  was  a  condition 
absolutely  vital : — Held,  that  it  was  rightly  left 
to  the  jury  to  say  under  what  circumstances  the 
contract  was  made,  and  that  the  words  "  ship 
now  at  Rangoon"  amounted  to  a  warranty 
justifying  the  defendants  in  saying  that  there 
had  been  a  failure  of  performance  of  a  condition 
precedent  and  in  refusing  to  carry  out  the  con- 
tract.    Oppenheim  v.  Fntser,  34  L.  T.  524. 

Held,  al^o,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the  court 
,  to  say  that  the  words  amounted  to  a  condition 
j  precedent.    lb. 

Age.] — A  vendor  of  a  ship  represented  her  to 
have  been  built  in  1816,  when,  in  fact,  she  had 
been  launched  a  year  before : — Held,  that  the 
vendee  was  entitled  to  recover  damages,  as  it  was 
a  false  representation,  although  it  was  agreed 
that  the  ship  should  bo  taken  with  all  faults. 
Fletcher  v.  iiow^her,  2  Stark.  561  ;  20  R.  R.  735. 
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ntnest.] — Upon  a  sale  of  a  barge  by  the 
builder,  a  warranty  of  fitness  for  the  purpose  for 
which  it  is  known  by  the  builder  to  be  purchased 
is  implied,  notwithstanding  a  written  instrument 
containing  the  terms  of  the  sale  is  silent  as  to  any 
warranty.  Shepherd  v.  Pyhujt^  4  Scott  (N.B.) 
434  ;  3  Man.  &  G.  68  ;  11  L.  J.,  C.  P.  101. 

But  if  the  vendee  declares  as  upon  a  warranty, 
that  the  barge  ^^a8  reasonably  fit  for  use,  and 
assigns  a  breach  in  the  barge  not  being  reason- 
ably fit  for  iLse.  the  breach  is  not  sup^iorted  by 
evidence  that  the  barge  was  not  fit  for  a  special 
purpose  for  which  builders  knew  that  it  was 
designed.     Ih. 

Bocnmenti  Incorporated.] — An  owner  of  a  ship 
advertised  it  for  sale,  descrioing  it  as  "  The  fine 
teak-built  barque  '  Intrepid,'  A  1,  and  well 
adapted  for  a  passenger  ship."  The  plaintiff 
having  read  the  advertisement,  negotiated  for  its 
purchase,  and  a  contract  was  signed  by  the  plain- 
tiff and  the  owner,  whereby  the  fonner  agreeil  to 
buy,  and  the  latter  to  sell,  *'  the  barque  *  Intrepid,' 
F.S  she  now  lies  in  the  St.  Katharine  Dock,  agree- 
able to  the  inventory  annexed."  The  inventory 
commenced  by  describing  the  ship  in  the  same 
terms  as  the  advertisement  ;  under  that  was  the 
word  **  inventory,"  which  was  followed  by  a  list 
of  the  ship's  stores  and  tackle,  and  in  the  margin 
opiKJsite  to  this  list  the  owner  signed  l>is  name. 
The  document  conclude<l  thus  :  "  The  vessel  and 
her  stores  to  be  taken  with  all  faults  as  they  now 
lie,  without  any  allowance  for  deficiency  in  length, 
weight,  quantity,  quality,  or  any  defect  or  error 
whatsoever."  The  vessel  provetl  not  to  be  teak- 
built,  nor  of  class  A  1,  nor  adapted  for  a  pas- 
senger ship  : — Held,  first,  that  the  whole  of  the 
document  was  incorporated  with  the  contract  of 
sale,  and  not  merely  the  list  of  stores  headed 
"  Inventoiy."  Taylor  v.  iSnlleH,  6  Ex.  771) :  20 
Li.  J..  Kx.  21. 

Held,  secondly,  that  there  was  no  warranty  of 
the  vessel.    lb. 

An  advertisement  of  a  ship  for  sale  describe<l 
her  as  copper-fastened,  and  afterwards  contained 
an  enumeration  of  masts,  &c.,  which  wa.s  heatled 
*'  Inventory."  The  contract  for  the  sale  of  the 
ship  referred  to  the  '*  inventory  "  : — Hekl,  that 
,  this  reference  had  not  the  effect  of  entitling  the 
vendee  to  consider  the  description  in  the  adver- 
tisement as  forming  part  of  the  contract,  though 
it  was  shown  to  be  usual  to  designate  the  whole 
advertisement  by  the  name  of  "  inventory." 
Freeman  v.  Jiaker,  2  N.  &  M.  44«  ;  5  Car.  ic  P. 
475  ;  5  B.  &  Ad.  797  ;  3  L.  J.,  K.  B.  17. 

Copper-faftened.] — Where  an  advertise- 
ment for  the  sale  of  a  snip  describal  her  as  "  a 
copper-fastened  vessel,"  adding,  that  she  was 
to  be  taken  with  all  faults,  without  any  allow- 
ance for  any  defects  whatsoever,  and  it  ap- 
peared that  she  was  only  partiall}*^  copper- 
fastened  :  —  Held,  that  notwithstanding  the 
wonls  "with  all  faults,  without  allowance  for 
any  defects  whatsoever,"  the  vendor  was  liable 
for  the  breach  of  the  warrantv.  Shephrrd  v. 
Knhu  o  B.  &  Aid.  240  :  24  R.  R.  344. 

A  bill  of  sale  in  the  usual  form  contained  no 
warranty  that  the  vessel  sold  was  copper-fas- 
tened, but  there  had  been  a  previous  written 
reprasentation  that  she  was  copi)er-fastened  : — 
Held,  that  this  prior  representation  formed  no 
part  of  the  contract,  and  was  not  a  warranty.  I 
Kain  yJ)U1,  2  B.  &  C.  627  ;  4  D.  A:  R.  52  ;  2  L.  J. 
(0.8.)  K.  B.  102  ;  26  R.  R.  497.  i 


•»  With  aU  raulU."]—  The  seller  of  a  ship 
"  with  all  faults "  is  bound  to  disclose  to  the 
buyer  a  latent  defect  known  to  himself,  and 
which  the  buyer  could  not  possibly  discover. 
Mellish  V.  MtittevXj  Peake,  115. 

But  it  was  afterwards  held  that  a  seller  of  a 
ship  "  with  all  faults  "  was  not  liable  for  latent 
defects,  unless  he  had  useil  some  artifice  to  con- 
ceal them  from  the  buver.  Jiaglehvle  v.  Walterny. 
3  Camp,  154  ;  13  R.  RI  778,  780. 

Although  a  ship  is  sokl  **  to  be  taken  with  alt 
faults,"  the  ventlor  cannot  avail  himself  of  that 
stipulation,  if  he  knew  of  secret  defects  in  her, 
and  used  means  to  prevent  the  purchaser  from 
discovering  them,  or  made  a  fraudulent  repre- 
sentation of  her  condition  at  the  time  of  the 
sale.  Srhneider  v.  Iletith^  3  Camp.  506  ;  14 
R.  R.  506. 

V.  Sale  of  Prorisions. 

Pood.] — On  a  contract  to  8ui)ply  goods  for 
footl.  there  is  an  implied  warranty  that  the  goods 
shall  be  fit  to  be  usetl  an<l  consumed.  Beer  v. 
Walker,  46  L.  J.,  C.  P.  677  ;  37  L.  T.  278  ;  25 
W.  R.  880. 

Such  warranty  is  not  satisfied  by  delivery  of 
the  goods  in  the  state  so  warranted  to  a  railway 
company  as  the  agent  of  the  purchaser,  to  be 
forwarded  to  the  purchaser,  but  is  a  warranty 
that  the  goods  shall  be  fit  to  be  used  and  con- 
sumed upon  delivery  to  the  purchaser  himself  in 
the  ordinarv  course  of  transit.     Jb. 

B.,  an  importer  of  Ostend  rabbits,  carrying  on 
business  in  London,  entered  into  a  couti^act  with 
W.,  a  retail  cheesemonger  at  Brighton,  to  sentl 
him  weekly  li-om  London  by  railway  a  certain 
number  of  rabbits,  the  cost  of  carriage  from 
London  to  be  paid  by  W.  Under  this  contract 
two  half-casks  of  rabbits  were  forwardetl  from 
London  to  Brighton  by  rail.  Shortly  after  ar- 
rival, the  rabbits  in  one  of  the  casks  were  found 
to  be  putrid.  These  i-abbits  on  their  arrival  in 
Loudon  from  Osteud  at  6  p.m.  in  the  evening 
had  been  examined  by  B.  and  his  assistants  and 
found  to  be  in  good  condition,  and  were  at  once 
sent  to  the  London  terminus  of  the  Brighton 
railway.  They  arrived  at  W.'s  house  in  Brighton, 
at  about  9  a.m.  the  next  morning,  when  he  ac- 
cepted them,  but  without  examination.  The 
alx)ve  took  place  in  the  ordinary'  way  of  business 
and  in  accoi-dance  with  the  usual  and  previous 
coui-se  of  dealing  between  B.  and  W. : — Held, 
thwt  there  was  an  implied  warranty  by  B.  that 
the  rabbits  should  be  in  a  merchantable  condi- 
tion and  fit  for  consumption  within  a  reasonable 
time  after  reaching  W.  at  Brighton  in  the 
absence  of  anvthing  exceptional  in  the  transit. 
Jb. 

In  Market— BiseaMd  Animali.] — SLeep  ap- 
parently healthy  and  sound  in  every  respect 
were  sold  warrant etl  sound ;  two  months  after- 
wards a  great  part  of  them  died.  There  was 
nothing  to  connect  the  disease  of  which  they 
died  with  their  previous  condition,  but  it  was  in 
the  opinion  of  fannei-s  and  breedei-s  an  hei-eilit- 
ar}'  disease  called  the  "  goggles,"  and  incapable  of 
discovery  until  its  fatal  ap{>earance  : — Held,  that 
this  disease  was  an  unsoundness  existing  at  the 
time  of  the  sale,  the  jury  being  of  opinion  that 
"  it  existed  in  the  constitution  of  the  sheep  at 
that  time."    Jolijw  BendelL  R.  &  M.  136. 

The  Contagious  Diseases  (Animals)  Act,  1869, 
s.  57,  does  not  render  the  sending  of  diseased 
animals  to  a  public  market  an  actionable  wrong, 
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in  the  absence  of  any  warranty  of  soundness  or  '  the  consequences  of  the  cattle  being  fetl  with 
of  anv  evidence  of  fraud  or  misrepresentation,    it.    Jackton  v.  Htrnson,  2  V.  &  F.  782. 
Ward   V.    If^bht,  48  L.  J.,  C.  P.  281  ;    4  App. 
Cas.  13  :  40  L.T.  73  ;  27  W.  R.  114— H.  L  (E.)        Wine  lit  to  be  laid  Down.]— The  defendant's 

A  number  of  pigs  wjis  sold  by  auction  in  a  traveller  agreed,  without  sample,  to  sell  to  the 
public  market,  subject  to  conditions  of  sale  plaintiff  a  pipe  of  superior  port  wine,  fit  to  be 
which  proved  that  no  warranty  would  be  gfiven,  laid  down.  The  wine  was  afterwards  bottleil  by 
and  that  the  animal  should  be  removed  "  with  the  defendant,  and  when  delivered  to  the  plain- 
all  iaults.''  Shortly  after  the  sale  it  was  found  tiff,  was  described  in  the  invoice  as  "  superior  old 
tliat  the  i)ig3  were  infected  with  typhoid  fever,  |)ort."  The  wine  afterwards  proved  to  be  sour, 
from  which  the  greater  i)ortion  of  them  died  : —  owing  to  there  being  a  deficiency  of  spirit  at  the 
Held,  that  the  seller  of  the  pigs  hatl  not  been  '  time  of  bottling.  A  venlict  having  been  found 
guilty  of  misrepresentation  by  his  conduct,  and  for  the  plaintiff  : — Held,  per  Kelly,  C.B.,  that 
was  not  liable  in  an  action  for  misrepresentation  |  the  d-fendant  did  absolutely  contract  to  sell 
at  the  suit  of  the  purchaser.    lb.      ,  wine  tit  to   be   laid  down,  and   was   bound   to 

'  supply  wine  suitable  for    that    purpose  : — Per 

Keat.] — A  salesman  who  sells  in  a  public  Martin,  Pigott  and  Cleasb}',  BB.,  that  there  was 
market,  meat  which  is  afterwards  found  to  be  evidence  for  the  jury  that  the  defersdant  had 
unfit  for  human  food,  but  which  he  had  no  warranted  the  wine  to  be  fit  to  be  laid  down  : — 
means  of  knowing,  or  reason  to  suspect,  was  .  Per  Martin,  B.,  as  words  of  commendation  do  not 
other  than  good  and  wholesome  meat,  is  not '  amount  to  a  warranty,  the  general  rule  of  law  is 
liable  to  an  action  uj)on  an  implied  warranty,  or  that  the  maxim  caveat  emptor  applies  to  the  sale 
for  money  had  and  received  :  nor  is  he  liable,  of  specific  goods  whenever  the  buyer  has  an 
though  the  market  is  within  the  city  of  London,  opportunity  of  inspecting  the  chattel  sold.  Os- 
to  an  action  upon  a  local  statute  regulating  the  borne  v.  Hart,  23  L.  T.  851  ;  11)  W.  R.  331. 
sale  of    provisions  in  London.      Emmerttm  v. 

yfathews,  7  H.  &  X.  586  ;    31  L.  J.,  Ex.  131) ;   8       Sale  of  Bpeoific  Crop.]— In  March,  1872,  the 
Jur.  (X.S.)  61  ;  5  L.  T.  681  ;  10  W.  R.  346.  ,  defendant  agreed  to  sell  to  the  plaintiff  200  tons 

A  salesman  who  sells  in  a  public  market  meat  of  potatoes,  grown  on  land  belonging  to  the  de- 
which  has  no  defect  discoverable  by  an  ordinary  fendant  at  W..  to  be  delivered  in  the  following 
inspection,  but  which  is  afterwards  found  to  be  '  September  and  October.  The  defendant  served 
unfit  for  human  food,  to  a  purchaser  who  selects  ft  sufficient  quantity  to  meet  the  contract  in  the 
it  himseW,  does  not  implie<lly  warrant  that  the  ordinary  course  of  husbandry.  Before  the  time 
meat  is  good,  and  is  not  liable  to  refund  the  of  the  performance  of  the  contract  a  large  por- 
price  to  the  purchaser.  Smith  v.  Baker,  40  tion  of  the  crop  was  dcstroj-ed  by  disease  with- 
L.  T.  261.  out  any  default  on  the  part  of  the  defendant, 

and  the  remainder  wiis  insufficient  to  met  the 

Supply  of  Liquor.]— W  here  a  party  enters  into  contract.  In  an  action  for  non-delivery  :— Held, 
an  agreement  with  another  to  purchase  from  him  ^^at  the  contract  was  for  the  sale  of  a  specific 
all  the  iKiuor  to   be   consumed  on  certain  pre-   ^rop.  without  any  warrantv  that  the  crop  should 


implied  agreement ;  but  such  a  breach  does  not 
justify  the  other  contracting  party  in  trans- 
ferring his   general  custom,  although  on   each 


vi.  Sale  of  Patented  Articles. 


particuhir  occasion  when  bad  liquor  is  sui)plied  '      Speoified  Purpose.]— Where  a  peraon  orders  a 
he  has  a  right  to  return  it  and  demand  better, ,  machine,  previously  known  and  ascertained,  for 


is  not  shown  that  the  buyer  has  had  previous 

D«a«.  in   yi.tnU..]-VictuaUen,    ^^^: '^T^^^^Z^ZT^^Z  t 
and  other  common  dealers  m  victuals,  who  m     d     i       d  &\r  ^"*i  •  5  O  B  288*  13  L  J    OB 
the  course  of  their  trade  sell  provisions  unfit  for  ;  .j/'/^r^j  -ii-jo*  *    »  '  ^-     •         »  .    .,  vi.     . 

the  food  of  man,  are  liable  civilly  to  the  vendee  ,       '  •      '    ■ 

without  any  fraud  on  their  part' or  warranty  of       Evidence  of  Knowledge.] -The  defendant 

the  soundness  of  the  thing  sold  :  but  a  private  I  ^^^^  ^  ^j^^  plaintiff  (the  patented  of  an  invention 
person  not  following  any  of  the.se  trades,  who  ,  ^^^^^^,^^  ^,  Chanter's  Snioke-consuming  Furnace) 
sel  8  an   unwhole>ome  article   for  food,  is  not    ^^^  following  written  order :     "  Send  me  your 

»  ^ r//"?K  M  Tw  ^;i;f '"f,^?^^?-  V   ";  un^   n  Patent  hopper  and  apparatus,  to  fit  up  my  brew- 

^<,///«^  16  M.  &  W.  6U  ;   17  L.  J.,  Ex.  190  ;   11  ,  l^g copper,  with  your  smoke-consuming  firnace  : 

Jur.  »27.  patent  right  15/.  15*. :   iron  work  not  to  exceed 

Eeeale.]— On  the  sale  of  anv  commodity  to  be  •">'•  5*.  engineer's  time  fixing,  Is.  6r/.  ^er  day." 

resold  as  an  eatable  or  drinkable,  the  seller  can-  The  plaintiff  put  up  accordingly  on  the  defen- 

not  recover  if  it  is  utterlv  uneatable  or  undrink-  daiit's  premises  one  of  his  patent  furnaces,  but 

able,  and  so  unsaleable.  "  Hunuan  v.  Bennett,  1  it  was  found  not  to  be  of  any  use  for  the  pur- 

F.  &,  F.  460.  pose  of  a  brewery,  and  was  returned  to  the  plain- 
tiff : — Held,  (no  fraud  being  impute  I  to  the  plain- 

Beftise  Oil.] — Seed  crushers,  who  sold  their  tiff),  that  there  was  not  an  implied  warranty  on 
refuse  oil  cake  to  graziere,  without  describing  it  his  part  that  the  furnace  supplied  should  be  fit 
or  selling  it  as  fit  for  the  food  of  cattle,  nor  even  for  the  purposes  of  a  brewery  ;  but  that  the  de- 
knowing  that  it  was  bought  as  such,  are  not  fendant  having  definwl  by  the  order  the  par- 
liable,  on  an  implied  warranty  that  it  was  so,  for  ticular  machine  to  be    supplied,  the  plaintiff 
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performed  his  part  of  the  contract  by  supplying 
that  machine,  and  was  entitled  to  recover  the 
whole  15Z.  15«.  the  price  of  the  patent  right 
Chanter  v.  llopkint,  4  M.  &  W.  399  ;  1  H.  &  H. 
377  ;  8  L.  J.,  Ex.  14  ;  3  Jur.  68. 

Held,  also,  that  parol  evidence  was  inadmissible 
to  show,  that,  at  t  tie  time  of  making  the -contract, 
the  plaintiff  was  aware  of  the  purpose  for  which 
the  furnace  was  to  be  used.    Ih, 

Deflnitien  no  Warranty. ]~Thedefendant 

sent  to  the  plaintiff,  the  patentee  of  an  invention 
called  "Prideaux's  Patent  Self-closing  Valve," 
and  who  carded  on  business  under  the  name  of 
"  The  Smoke  Prevention  Company,"  the  follow- 
ing written  order :  "  Please  prepare  us  a  smoke- 
preventing  valve,"  giving  the  dimensions  of  the 
furnfrce-d(X)r  to  which  it  was  to  be  applied. 
The  plaintiff  accordingly  sent  the  defendant  one 
of  his  patent  self-closing  valves,  but  it  was  found 
not  to  be  of  any  use  for  the  purpose  for  which  it 
was  designed.  No  fraud  was  imputed  to  the 
plaintiff ;  but  the  defendant,  on  being  sued  for 
the  price  of  the  article,  relied  on  the  statements 
contained  in  a  circular  which  had  been  sent  to 
him  by  the  plaintiff,  to  the  effect  that  the  patent 
article  would  consume  smoke,  and  effect  a  con- 
siderable saving  in  fuel,  as  amounting  to  a  war- 
ranty that  it  should  be  fit  for  the  purpose  to 
which  it  was  to  be  applied  : — Held,  that  no  such 
warranty  could  be  implied,  but  that,  the  defen- 
dant having  defined  by  the  order  the  particular 
machine  to  be  supplied,  the  plaintiff  performed 
his  part  of  the  contract  by  supplying  that 
machine,  and  was  entitled  to  recover.  Prid^avx 
V.  Bvnnetty  1  C.  B.  (N.8.)  618. 

When  a  man  purchases  a  patented  article,  with 
a  known  title,'  there  is  no  implied  warranty  that 
it  will  answer  any  particular  purpose,  but  it  is 
for  the  jury  to  say  whether  there  was  an  express 
warranty,  and  the  mere  fact  that  in  printed  in- 
voices or  prospectuses  the  invention  is  described 
as  effecting  an  object,  is  not  in  itself  conclusive 
evidence  of  a  warranty.  Prldeanx  v.  M' Murray,, 
2  F.  &  F.  225. 

A  farmer  having  by  letter  inquire<l  of  an  agent 
for  the  sale  of  agricultural  machines,  the  lowest 
price  for  which  he  could  furnish  a  com  machine, 
the  agent  replied  bv  letter  as  follows :  "  I  happen 
to  have  a  very  goo<I  second-hand  Wood's  reaper, 
which  I  can  offer  you  at  16/.  16j».  It  belonged  to 
a  gentleman  who  has  retired  from  farming ;  he 
paid  me  So/,  for  it  a  little  time  ago  ;  it  has  only 
cut  about  fifty  acres,  and  it  is  not  one  penny  the 
worse — in  fact  you  would  hardly  know  it  from  a 
new  one.  I  inclose  drawings.  I  have  sold  more 
than  thirty  of  these  machines  in  this  part,  all  of 
which  are  doine:  well,  so  that  I  can  confidently 
recommend  it.  I  do  not  recommend  it  for  cutting 
meadow  grass,  but  it  will  cut  wheat,  barley,  oats, 
clover,  Frencli  gra.«<«,  or  any  grain  crop  effi- 
ciently." In  an  action  to  recover  damages  for 
bi-each  of  warranty,  the  machine  having  failed 
to  perform  the  desired  work  —Held,  that  the 
letter  dir I  not  amount  to  a  warranty  or  a  contract 
that  the  particular  machine  would  do  the  specified 
work,  but  was  a  mere  representation  and  a  de- 
scription of  Wood's  patent  reapers  generally. 
Chalmers  v.  Harding ^  17  L.  T.  571. 

Sale  of  Patent— Warranty  ai  to  Title.]— An 

agreement,  after  reciting  that  the  plaintiff  had 
invented  a  method  for  the  prevention  of  boiler 
explosions,  and  had  obtained  a  patent  for 
it,  and  assigned  away  half  of  his  interest  in 


it,  and  that  the  plaintiff  was  desirous  of  taking 
out  patents  for  other  countries,  provided  that 
the  (lefendant  should  proceed  to  take  out  such 
patents,  and  should  pay  2,500/.  in  such  manner 
as  should  be  mutually  agreed  upon,  in  con- 
sideration whereof  the  plaintiff  transferred  to 
the  defendant  the  half  of  those  patents  when 
they  should  be  obtained,  and  the  remaining  half 
of  the  £nglish  patent.  To  a  declaration  on  this 
agreement,  that  the  defendant  had  refused  to 
pay  the  money  on  request,  or  to  enter  into  any 
agreement  as  to  the  manner  of  payment,  the 
defendant  pleaded  that  the  invention  was  not 
new  in  England,  and  was  worthless,  and  the 
plaintiff  was  not  the  first  inventor  : — Held,  that 
there  was  in  the  agreement  no  warranty,  ex- 
pressed or  implied,  that  the  patent  was  inde- 
feasible ;  and,  no  fraud  being  alleged,  and  the 
defendant  having  the  same  means  of  knowledge 
as  to  the  novelty  and  value  of  the  patent  as  the 
plaintiff,  that  the  plea  was  bad.  Hall  v.  C^nder^ 
2  C.  B.  (N.S.)  22  ;  26  L.  J.,  C.  P.  138  ;  3  Jur. 
(N.8.)  366.  Affirmed  on  appeal,  2  C.  B.  (K.S.) 
53  ;  26  L.  J.,  Ch.  288  ;  S  Jur.  (N.8.)  963  ;  5 
W.  R.  742— Ex.  Ch. 

Trade  l^U'k.] — H.  &  Co.  can-ied  on  business 
as  iron  manufacturers,  having  succeeded  to  a 
firm  of  S.  &  H.  The  defendant  asked  for  iron 
marked  "  S.  &  H.,"  but  was  told  of  the  change  in 
the  firm.  He  then  ordered  a  quantity  of  "  S.  &  H. 
crown  common  bars."  H.  &  Co.  supplied  the 
defendant  with  iron  marked  "  H.  &  Co.,"  but  of 
the  same  quality  as  "  S.  &  H. "  ;  the  defendant 
rejected  it  on  account  of  the  difference  of  brand. 
The  jury  found  that  there  was  no  value  in  the 
brand  : — Held,  that  there  was  no  stipulation  that 
the  iron  to  be  supplied  should  be  of  a  particular 
brand,  but  of  the  particular  quality,  known  by 
the  letters  "  S.  &  H."     Hopkins  v.  Hitchcock,  14 

I  C.  B.  (N.8.)  65  ;  32  L.  J.,  C.  P.  164  ;  9  Jur.  (N.8.) 
896  ;  8  L.  T.  204  ;  11  W.  K.  597. 

i 

vii.  Sale  of  Pictures, 

I  Kame  of  Artii t.  ] — The  putting  down  the  name 
'  of  an  old  artist  in  a  catalogue  as  the  painter  of  a 
I  particnlar  picture  is  not  such  a  warranty  as  will 
subject  the  seller  to  an  action.  Jendicine  v. 
I  /Slade,  2  Esp.  672  ;  5  R.  R.  754. 

But  if  the  agent  of  the  vendor  of  a  picture, 
knowing  the  vendee  labours  under  a  delusion 
with  respect  to  the  picture,  which  materially  in- 
fluences his  judgment,  (Ksiinits  him  to  make  the 
purchase  without  removing  that  delusion,  the 
sale  is  void.  Hill  v.  Gray,  1  Stark.  434;  18 
R.  R.  802. 

Upon  a  sale  of  pictures,  a  bill  of  parcels  of 
"  four  pictui-es,  views  in  Venice,  Canaletti,  160/.," 
is  evidence  of  a  warranty  that  the  pictures  were 
the  production  of  that  artist.  Power  y.Barh am, 
6  N.  &  M.  62  ;  7  Car.  &  P.  356  ;  1  H.  &  W.  683  ; 
4  A.  &  E.  473  ;  1  M.  &  Rob.  607  ;  5  L.  J.,  K.  B.  88. 

But  the  mere  description  of  a  picture  as  being 
the  work  of  a  particular  master,  in  an  invoice,  is 
not  a  warranty  that  the  picture  was  painted  by 
that  master.    lb. 

If,  in  an  action  on  a  warranty  of  pictures,  it 
appears  that,  before  the  sale,  the  vendor  stated 
to  the  vendee  that  thej''  were  the  works  of  a  par- 
ticular master,  it  will  be  for  the  jury  to  consider 
whether  the  vendor  made  this  representation  as 
a  part  of  the  contract  of  sale,  or  whether  the 
vendor  made  the  representation  as  matter  of 
opinion  only.    Jb, 
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A.  gold  to  B.  for  95/.  two  pictures,  representing 
them  as  "  a  couple  of  Poussin's  "  ;  they  were,  in 
fact,  not  originals,  but  very  excellent  copies  ;  B. 
did  not  offer  to  return  them  : — Held,  that,  if  the 
jury  thought  that  B.  believed,  from  the  repre- 
sentation of  A.,  that  they  were  originals,  he  was 
not  bound  to  pay  the  price  agreeil  upon ;  but 
that,  88  he  kept  them,  he  was  liable  to  pay  what- 
ever sum  the  jury  might  consider  to  be  the  value. 
jAfHti  V.  Tucker y  4  Car.  &  P.  15. 

A.  fold  a  picture  to  B.  as  a  Rembrandt  ;  there 
was  contradictory  evidence  in  an  action  on  an 
accommodation  bill  given  for  the  price,  as  to 
whether  there  was  a  warranty,  or  only  a  repre- 
sentation. The  picture  was  kept : — Held,  that, 
if  the  jury  thought  there  was  a  warranty,  and 
that  it  WHS  broken,  then  they  should  find  their 
verdict  for  that  sum  which  they  considered  to  be 
the  actual  value  of  the  picture.  De  Sewhanberg 
y.  BuehaiuiH^  5  Car.  &  P.  843. 

viii.  Sale  of  Seeds, 

Adulteration.] — ^A.  undertook  to  supply  B. 
with  certain  parcels  of  linseed,  which  he 
warranted  should  be  *'  Calcutta  linseed,"  and 
supplied  him  with  linseed  containing  15  percent, 
of  other  seeds.  Calcutta  linseed,  at  the  time  the 
contract  was  made,  contained,  usuaUy,  from  2  to 
3  per  cent,  of  other  seed.  The  jury  was  asked, 
whether  this  was  such  an  adulteration  or  admix- 
ture of  foreign  substances  as  to  alter  the  distinc- 
tive character  of  the  article,  and  prevent  its 
being  saleable  as  "  Calcutta  linseed " ;  and 
whether  this  adulteration  was  such  as  might 
reasonably  be  expected  : — Held,  no  misdirection. 
Witler  V.  Schilizzi,  17  C.  B.  619  ;  25  L.  J.,  C.  P. 
89. 

The  defendant,  by  his  agent,  sold  the  plaintiffs 
a  parcel  of  turnip  seed,  and  gave  the  following 
sold-note  :— "  Mr.  T.  C.  R."  (the  defendant's 
agent)  **8old  to  Messrs.  B.&  Co."  (the  plaintiffs), 
"for  Mr.  C.  L."  (the  defendant),  "fourteen 
quarters  Skirving's  Swedes,  at  17#.  per  bushel'' 
The  defendant's  agent  afterwards  sold  the  plain- 
tiff a  second  parcel  of  turnip  seed,  stating  that 
it  was  "  of  the  same  stock  "  as  the  firat  ])arcei. 
No  sold-note  was  given  ;  the  invoices  described 
it  as  "24^  quarters  of  turnips"  : — Held,  as  to 
the  first  parcel,  that  the  jury  was  properly 
directed  that  the  dftjcription  of  it  in  the  sold- 
note  amounted  to  a  warranty  that  it  was 
Skirving's  Swedes.  As  to  the  second  parcel, 
that  the  statement  of  the  defendant's  agent  that 
it  was  "  of  the  same  stock  "  as  the  first,  on  the 
subsequent  sale  to  the  plaintiffs,  was  evidence 
of  a  warranty  that  the  second  parcel  also  was 
Skirving's  Swedes.  Allan  v.  Lake,  18  Q.  B. 
560. 

An  action  is  maintainable  by  a  seed  merchant 
against  seed  brokers  for  falsely  warranting 
turnip  seed  to  be  rape  seetl,  although  sold  by 
sample  and  of  greater  value  than  turnip  seed, 
the  purchaser  having  sustaineil  actual  loss  and 
injury  in  his  business,  having  resold  it  as  rape 
seed,  and  having  had  to  compensate  his  cus- 
tomers.   Loregrove  v.  FitluVy  2  F.  &  F.  128. 

Of  Good  Growing  Btoek.]—  A.  contracted  to  sell 
to  B.  half  a  ton  of  yellow  mangold  wurzel  seed  at ' 
9^.  per  lb.,  for  the  end  of  the  year,  thesame  to  be  | 
grown  by  A.,  and  to  be  of  good  growing  stock  : ' 
— Held,  that  the   above    terms   contained    no 
implied  warranty  that  the  seed  when  produced 
should  be  itself  good,  but  merely  that  seed  of  a  i 


'  good  growing  stock  should  be  sown,  and  everv- 
I  thing  done  that  could  reasonably  be  required  m 

the  ordinarv  course  of  growing  seed.    Pindtr  v. 

But  tan,  7  L.  T.  269  ;  11  W.  R.  25. 

ix.  Sale  of  Other  Articles. 

Chain -Cablo  Unteited  and  Unttamped.]  — 
In  every  case  of  a  contract  for  the  sale  of  a 
chain-cable,  whether  for  use  on  a  British  ship  or 
not,  therc  is  an  implied  warranty  that  it  has 
been  properly  tested  and  stamped  in  accordance 
with  the  acts.  Hall  v.  liiUiHgham^bi  L.  T.  387 ; 
34  W.  R.  122  ^  5  Asp.  M.  C.  538. 

Title — Salo   of  GoTemment   Boadi.] — The 

government  of  the  United  States  in  1865  issued 
bonds  payable  to  bearer,  redeemable  at  the 
pleasure  of  the  government,  after  1870,  and 
payable,  at  all  events,  in  1885.  When  the 
government  wished  to  redeem  any  of  these 
bonds,  they  gave  notice  to  holders  by  public 
notification  tbat  tbey  would  be  paid  on  presen- 
tation. After  such  notice, 'the  bonds  notified 
were  called  "Called  Bonds."  Tb&%  bonds  are 
dealt  in  in  England  for  the  purpose  of  making 
_  remittances  to  America.  The  course  of  business 
\  is  for  the  seller  to  supply  the  buyer  with  bonds 
I  or  coupons  of  railway  companies,  &c.,  payable  in 
America  at  an  agreed  price,  no  {larticular  bonds 
or  coupons  being  specified.  It  was  proved  that 
whenever  default  was  made  in  payment  of  the 
coupons  in  America,  the  seller  returned  the 
money  paid  for  them,  but  no  evidence  was  given 
of  any  case  in  which  payment  of  a  bond  had 
been  refused.  A.  sold  to  B.  in  accordance  with 
the  above  course  of  business  certain  "  Called 
Bonds,"  which  had  been  originally  stolen  from 
American  holders,  and  payment  to  B.  of  the 
bonds  was  refused  by  the  American  govern- 
ment:— Held,  that  there  was  an  implied  war- 
ranty of  title  on  the  sale  by  A.  to  B.,  and  that 
B.  was  entitletl  to  recover  from  A.  the  price  paid. 
Jlajihael  v.  Burt,  1  Cub.  6i  E.  325. 


b. 
i.  On  Sale  of  Horte, 

Knowledge.] — If  a  seller  warrants  a  horse,  he 
does  it  at  his  own  peril  if  the  horse  is  unsound 
at  the  time  of  sale,  whether  he  knew  it  or  not. 
Anon.,  Lofft,  146. 

Verbal  Bepretentation.]— A  verbal  representa- 
tion of  the  seller  to  the  buyer  of  a  horse  in 
the  course  of  dealing  that  he  may  "depend 
upon  it  the  hoi'se  is  (lerfectly  quiet  and  free 
from  vice,"  is  a  warranty.  Care  v.  Colenutn,  3 
M.  &  Ry.  2  ;  7  L.  J.  (o.s.)  K.  B.  25. 

Although  a  person  may  disclaim  against  making 
a  warranty  of  a  horse,  jet,  if  he  give  him  a 
character  for  a  particular  quality — as  by  saying 
that  he  is  quiet  in  harness — and  do  it  in  such  a 
manner  as  reasonably  to  make  an  impression  on 
the  mind  of  the  buyer,  that  he  is  generally  quiet 
in  harness,  he  will  be  bound  by  that  representa- 
tion ;  and  if  it  is  not  true,  an  action  will  lie  to 
recover  back  the  price  of  the  horse.  Hart  v. 
Sewry,  I  L.  J.  (o.s.)  K.  B.  237. 

To  the  name  of  a  mare  in  a  printed  catalogue 
of  horses  to  be  sold  by  auction  were  appended 
the  words  "  In  fool  to  Warlock."  Other  mares 
in  the  same  catalogue  were  described  as  having 
been   "  served    by "    or    "  stinted    to "    certain 
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horses  : — Held,  that  looking  to  the  expressions 
used  with  resi>ect  to  the  other  mures  and  to  the 
nature  of  the  fact  represented,  the  wortls  must 
be  taken  as  intended  by  the  parties  to  amount 
to  a  warranty.     Oee  v.  Luca»,  16  L.  T.  357. 

Disclaimer  of  Knowledge.] — It  is  not  a  war- 
ranty to  sell  a  horse  as  of  the  age  stated  in  a 
written  i)edigree,  if  at  the  time  the  seller 
declared  that  he  knew  nothing  of  the  horae's 
age  but  what  he  learnt  from  the  written  pedi- 
gree.   Dunhp  V.  Wavgh,  Peake,  123. 

Immaterial  BepretentatioiLi.] — Where  a  horse 
was  sold  under  a  warranty  of  soundness,  but 
with  a  misrepresentation  as  to  the  place  from 
which  he  was  brought,  if  the  horse  answered  the 
warranty  at  the  time  of  the  sale,  the  misrepre- 
sentation as  to  the  place  from  which  he  came 
would  not  invalidate  the  contract.  Gcddea  v. 
Pennington^  5  Dow,  164. 

Effect  of  Fraud.] — If  a  horse  is  sold  with  a 
warranty,  any  fraud  at  the  time  of  the  sale  will 
avoid  it,  although  it  does  not  amount  to  a  breach 


manifest  and  visible  defects  at  the  time  of  sale, 
they  are  not  included  in  a  general  warrant^'. 
Where,  therefore,  on  the  sale  of  a  racehorse,  the 
seller  told  the  purchaser  that  the  horse  was  a 
crib-bitcr,  an<l  he  also  had  a  splint,  which  was. 
api)arent  : — Held,  that  a  warranty  that  the  horse 
was  sound,  wind  and  limb,  at  the  time  of  sale, 
did  not  extend  to  these  defects.  Mafijetmm  v. 
Wright  fi  aM.  &  P.  606 ;  7  Bing.  603.  And  see 
S.  C,  1  M.  &  Scott,  622 ;  8  Bing.  454  ;  1  L,  J., 
0.  P.  128. 

Conitmctieii  of.] — Where  a  plaintiff  brought 
an  action  to  recover  the  price  of  a  horse,  sold 
under  the  following  warranty,  viz.  "To  be  sold, 
a  black  gelding,  five  years  old ;  has  been  con- 
stantly driven  in  the  plough  ;  warranted  "  : — 
Held,  that  such  warranty  applied  to  soundness 
only,  although  some  ambiguity  might  be  occa- 
sioned by  the  particular  structure  of  the  sentence. 
liichardton  v.  Btown^  8  Moore,  338 ;  1  Bing. 
344  ;  2  L.  J.  (o.s.)  C.  P.  7  :  25  K.  R.  648. 

In  an  action  for  a  breach  of  a  warranty  on 
the  sale  of  a  horee,  the  purchaser  pnxluced  the 
following  i*eceipt,  signed  by  the  seller  : — "  Re- 


of  the  warranty.    Steward  v.  Coe^telt,  1  Car.  &   ceived  of  A.  B.  (the  purchaser)  10/.  for  a  grey 


P.  23. 

At  Time  of  Bale.] — A.  sent  his  horse  to  Tattcr- 
sall's  for  sale  by  public  auction,  where  he  was  to 
be  sold  without  a  warranty.  On  the  day  prior 
to  the  intended  sale,  meeting  B.  at  the  stable 
and  seeing  him  in  the  act  of  examining  the 
horse's  legs,  A.  said,  "  You  have  nothing  to  look 
for,  1  assure  you  he  is  perfectly  soimd  in  every 
respect,'*  whereupon  B.  replied,  *'  If  you  say  so, 
1  am  perfectly  satisfied "  ;  and,  upon  the  faitii 
of  the  i*epresentation  so  made  to  him  by  A., 
which  was  admitted  to  have  been  made  in  per- 
fect good  faith,  became  the  purchaser: — Held, 
that  there  was  no  evidence  of  a  warranty  to  go 
to  a  jurj',  the  representation  made  by  A.  on  the 
day  preceding  the  auction  forming  no  part  of 
the  contract  of  sale.  Jfopkin*  v.  Tanqnentfi,  15 
C.B.  130;  2C.  L.  R.  842  ;  23L.J.,C.  P.  162;  18 
Jur.  608  ;  2  W.  R.  475. 

A  defendant  who  had  a  horse  for  sale  at  a 
commission  stable,  meeting  the  plaintiff  at  Tat- 
tei-salFs,  and  being  informed  by  him  that  he  had 
been  looking  at  the  horse,  said,  '•  He  is  a  good 
harness  horse ;  he  belonged  to  Baron  R.,  who 
sold  him  because  he  could  not  match  him."  The 
plaintiff  went  again  to  the  stable,  and  after 
having  had  the  horse  put  into  a  break,  agreetl  to 
purchase  him  for  65/.  There  was  no  suggestion 
that  the  defendant  had  intentionally  misrepre-   the  plaintiff,  living  in  London,  offering  to  sell 


four-years-old  colt,  warranted  found  m  every 
respect"  :— Held,  that,  in  the  absence  of  fraud, 
the  warranty  was  restricted  to  the  soundness  of 
the  animal,  the  age  being  mere  matter  of  repre- 
sentation or  description.  Jiudd  v.  Fairinaner^ 
1  M.  &  Scott,  74  ;  8  Bing.  48  :  5  Gar.  A:  P.  78  ;  1 
L.  J.,  C.  P.  16. 

PixK)f  that  a  hoi'se  is  a  "  good  drawer "  only, 
will  not  satisfy  a  warranty  that  he  is  "a  good 
drawer,  and  pulls  quietlv  in  harness."  fWfherd 
V.  Puncheon,  2  D.  &  R.  10  ;  1  L.  J.  (o.s.)  K,  B.  2. 

An  averment  that  the  defendant  warranted  a 
horse  to  be  sound  ;  proof  that  he  warranted  the 
hoi-se  to  be  sound  everywhere,  except  a  kick  on 
the  leg  : — Held,  that  this  was  a  qualified  war- 
ranty. Jones  V.  (\nrlei/,  6  D.  &  R.  533  :  4  B. 
&  C.  445  ;  3  L.  J.  (O.S.)  K.  B.  263.  And  see 
Garment  v.  Barrs^  2  Esp.  673. 

"  Receive<l  from  A.  the  sum  of  60^  for  a  black 
horse,  rising  five  yeare,  quiet  to  ride  and  drive, 
and  warrante<l  sound  up  to  this  date,  or  subject 
to  the  examination  of  a  veterinaiy  surgeon  "  : — 
Held,  not  to  be  a  warranty  that  the  horse  was 
quiet  to  ride  and  drive.  Antho^ng  v.  JlaUtead^ 
37  L.  T.  433. 

ii.  /«  Other  Cases. 

On  Sale  of  Locomotive.]— The  defendant,  living 
at  Cardiff,  on  the  9th  ifovember,  1874,  wrote  to 


sented  the  horse  ;  but  he  turned  out  to  be  a 
kicker.  The  jury  having  found  that  the  repre- 
sentation made  at  Tattersall's  was  part  of  the 
contract,  and  amounted  to  a  warranty  that  the 
horse  was  quiet  in  harness,  the  court  refused  to 
disturb  the  verdict.  Perrical  v.  Oldarre,  18 
C.  B.  (N.3.)  3JI8. 

The  general   rule    is,   that  whatever  a  seller 


him  a  second-hanil  locomotive  engine,  in  good 
working  order,  for  385/.,  and  a-sking  if  the 
plaintiff  would  get  it  inspected,  and  see  if 
he  could  take  it,  to  which  the  plaintiff,  on 
the  10th,  replied,  saying,  "Tell  me  who  are  the 
makers,  what  material  are  the  fire-box  and 
tubes  made  of,  and  how  old  is  the  engine."  The 
defendant's  answer  of  the  12th  was  as  follows  : 


represents  at  the  time  of  a  sale  is  a  warranty,  i  "  England  &  Co.  are  the  makers  of  the  locomo- 
If  a  pei-son,  at  the  time  of  his  selling  a  horse,  |  tive,  age  about  thirteen  and  a  half  yeara,  fire- 
says.  '*  1  never  warrant,  but  he  is  sound  as  far  as  i  box  and  tul)es  are  copper.  Can  you  let  someone 
I  know"  ;  this  is  a  qualified  warranty,  and  the  insi)ect  her/"  In  reply  to  which  the  plaintiff, 
purchaser  may  maintain  an  action  upon  it,  if  he   on   the   14th,  wrote  as  follows  :    *'  If  you  can 


can  show  that  the  horse  was  unsound  to  the 
knowledge  of  the  seller.  Wood  v.  iSmifh,  5  M. 
&  Rv.  124  ;  4  Car.  k  P.  45  ;  M.  &  M.  639  ;  8 
L.  J.  (O.S.)  K.  B.  50. 

When  Defects  Kanifeet.] — If    a    hoi-se    has 


assui-e  me  that  the  loco,  is  in  good  working  order 
I  will,  on  the  faith  of  that,  send  an  engineer 
down  to  look  at  it."  The  defendant  having  on  the 
16th  written,  saying,  "  The  engine  is  now  in  good 
order,"  the  plaintiff  thereupon  sent  an  engineer 
to  Halifax,  where  the  engine  was,  to  inspect  and 
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give  him  an  estimate  of  the  value,  with  parti- 
culars of  the  size,  and  tliameter  of  the  cylinder 
and  wheeK  and  their  condition.  The  engineer 
inspected  the  engine,  and  in  the  course  of  his 
examination  he  cleai'cil  away  the  soot  and  smoke 
from  one  of  the  tubes,  and,  finding  it  to  be  of 
brass,  he  took  for  granted  that  all  of  them  were 
of  that  material,  and  carried  his  examination  in  | 
that  respect  no  farther.  He  then  sent  his  report, 
giving  a  detailed  description  of  the  engine  to 
the  plaintiff,  stating,  amongst  other  particulars, 
"copper  fire-box  and  brass  tubes,"  and  specify- 
ing the  repairs  necessary  to  be  done.  Upon  this 
the  plaintiff,  on  the  27th  November,  wrote  to  the 
defendant  saying,  "  The  condition  of  the  engine, 
and  all  things  considered.  1  cannot  offer  you 
more  than  300/.  for  it,  and  if  you  like  to  accept 
that  I  will  take  the  engine."  That  offer  the  ; 
defendant  accepted,  and  the  bargain  was  there- 1 
upon  concluded  between  them.  Ci)on  taking 
the  engine  to  pieces  some  months  after wanls, 
the  plaintiff  found  that  only  five  of  the  boiler 
tubes  were  of  brass,  the  remaining  181  being  of 
iron,  and  thereuix)n,  on  the  strength  of  the 
defendant's  repre«*entation,  in  his  letter  of  the 
12th  November,  that  the  tubes  were  copper,  he 
claimed  comi)ensation  from  the  defendant  for 
the  difference  in  value  between  the  two  metals, 
which  the  defendant,  denying  his  liability,  re- 
fuse<l  to  make.  The  plaintiff  then  brought  an 
action,  at  the  trial  of  which  a  venlict  was 
formally  entered  for  him,  with  leave  to  the  de- 
fendant to  move  to  enter  the  verdict  on  the 
ground  that,  on  the  true  constructiim  of  the 
correspondence,  the  defendant  did  not  warrant 
as  alleged,  and  that  the  representation  therein 
contained  did  not  enter  into  or  form  part  of  the 
subsequent  contract : — Held,  first,  that  the  de- 
fendant's letter  of  the  12th  November  amountetl 
to  an  express  warranty  by  the  defendant,  on  the 
faith  of  which  the  plaintiff  acted  in  concluding 
the  bargHiu,  that  the  tube*  of  the  engine  were 
of  brass  or  copper  ;  and,  secondly,  that  the  sub- 
sequent inspection  by  the  plaintiff's  engineer, 
which  was  intended  only  to  apply  to  the  ascer- 
taining the  engine's  working  condition  and  state 
of  repairs,  and  not  to  the  material  of  the  tubes, 
did  not  do  away  with  or  in  any  way  affect  such 
previous  warrant  v.  Cuwdy  v.  Thwnaat^  3(>  L.  T. 
22. 

Timber  of  Specified  Aisortment  ai  Claftified 
by  Official  Snnreyors  at  Port  of  Shipment.] — 

The  defendants,  who  were  timber  merchants  at 
Miramichi,  N.B.,  contractetl  in  writing  to  sell 
to  the  plaintiff  "wood  goods  of  the  under- 
mentioned assortment,  as  classified  by  the  offi- 
cial surveyors  of  timber  at  |X)rt  of  shipment." 
After  containing  provisions  as  to  shipment  at 
St.  John's,  and  as  to  the  mode  of  payment,  A:c., 
the  contract  provided  thus  : — "Assortment  and 
prices  above  referretl  to.  About  270  St.  Petei-s- 
burg  standards  of  bright  fresh  spruce  deals,  and 
assorted  about  as  follows."  Several  dimensions 
were  siMJcifietl,  and  bracketed  opposite  to  these 
were  the  words  "averaging  second  quality."  In 
an  action  to  recover  damages  for  breach  of  the 
contract,  the  plaintiff  in  his  statement  of  claim 
set  out  the  contract,  and  alleged  that  until  their 
arrival  in  Ireland  he  had  no  opportunity  of  ex- 
amining them,  and  as  a  breach  of  the  contract 
alleged  that  the  standards  of  deal  deliveretl  were 
in  fact  materially  different  from  the  gootls  con- 
tracted to  be  sold,  in  that  the  same  were  not 
bright  or  fresh,  nor  did  they  average  second 


quality,  but  were  of  inferior  quality  to  second 
quality,  nor  were  they  of  merchantable  quality 
at  all.  Defence :  Tliat  the  goods  were  shipjietl 
from  the  port  of  Miramichi,  and  at  the  said 
|X)rt  there  were  at  the  date  of  the  contract 
official  surveyoi-s  of  timber  duly  appointed  by 
comi)etent  authority,  and  whose  duty  it  was  to 
assort  and  classify  all  wood  gootls  shipped  from 
said  port,  to  determine  their  quality  and  de- 
scription, and  also  whether  the  same  were  bright 
and  fresh,  for  the  purpose  of  such  classification. 
Averment :  that  the  wood  goods,  the  subject- 
matter  of  the  action,  were  before  shipment  duly 
assorted  and  classified,  and  their  quality  anil 
description  determined,  by  such  official  sur- 
veyors of  timber  ;  and  the  wood  goods  delivered 
by  the  defendants  to  the  plaintiff  were,  accord- 
ing to  such  assortment  and  classification,  bright 
and  fresh,  and  otherwise  of  the  quality  and 
description  mentioned  in  the  contract,  lleply  : 
That  the  goods  were  not  in  fact,  when  shipped, 
bright  or  fresh,  nor  did  they  average  secoml 
(juality,  nor  were  they  of  merchantable  qualitx' : 
— Held,  on  demurrer  to  the  reply,  that  the  con- 
tract sued  on  was  upon  its  true  construction  not 
a  contract  to  deliver  to  the  plaintiff  bright  fresh 
spruce  deals,  averaging  second  quality,  abso- 
lutely, but  wood  goods  consisting  of  bright  fresh 
spruce  deals  of  the  avei'age  quality,  as  classified 
by  the  official  surveyors,  that  the  contract  was 
that  the  go(xls  should  be  of  the  assortment 
mentione<l  as  so  classified,  and  that,  therefore, 
the  replv  was  no  answer  to  the  defence.  M^Clel- 
la  fid  V.  Stewart,  12  L.  K.  Ir.  125. 

Ship  *^  American."]  —  A  warranty  of  a  ship 
being  American,  iloes  not  mean  that  she  is 
American  built,  but  that  she  is  the  property  of 
an  Amei'ican  subject.  WiUon  v.  Baekhouae, 
Peakc,  A.  C.  111). 

See  also  Cascs^  ante,  cols.  38(5,  387. 

c.  Authority  to  Warrant. 

When  Implied.]— If  A.  constitutes  B.  his  agent 
for  the  sale  of  a  certain  article,  B.  is  thereby 
investetl  with  authority  to  do  all  that  is  usual  in 
the  trade  to  do  on  the  sale  of  the  article  ;  he 
may.  therefore,  have  authority  to  warrant  the 
gooilness  of  the  article,  so  as  to  bind  A.,  though 
A.  never  gave  him  any  express  authority  to  that 
effect.  Dingle  v.  Hare,  7  C.  B.  (n.s.)*145  :  29 
L.  J.,  C.  P.  U3  ;  6  Jur.  (n.8.)  67»  ;  1  L.  T.  38. 

A  servant  employed  to  sell  a  hoi*se  and  receive 
the  price,  has  an  implied  authority  to  warrant 
the  horse  to  be  sound  :  and  in  an  action  upon 
the  wari-anty  it  is  enough  to  prove  that  it  was 
given  by  the  servant,  without  calling  him  or 
showing  that  he  had  any  special  authority  for 
that  purpose.  Alvjcander  v.  Gilmm,  2  Camp. 
555  :  II  It.  R.  797. 

A  servant,  entrusted  by  his  master  with  the 
sale  of  u  horse  at  a  fair,  may  have  an  implied 
authority  to  give  a  warranty  to  the  purcha.ser. 
Brady  v.  2\Hld  (9  C.  B.  (X,8.)  592),  commented 
on  and  distinguished.  Brwks  v.  JIaMell,  49  L.  T. 
568. 

Where  a  hoi-se-dealer.  on  a  single  occasion, 
emploxs  another  hoi-se-dealer,  who  occasionally 
as.sist8  in  his  business,  to  sell  a  hoi"sc  for  him,  the 
latter  has  an  implied  authorit}'  to  give  a  warranty 
of  sounilness  ;  and  evidence  of  an  alleged  custom 
among  horse-<lealers  not  to  give  a  warranty  where 
the  purchaser  obtains  a  veterinary  surgeon's 
certificate  of    soundness,   is  not  admissible  to 
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contradict  such  implied  authority.  Hmcard  v. 
She  ward,  3«  L.  J.,  C.  P.  42  ;  L.  R.  2  C.  P.  148  ; 
12  Jur.  (N.S.)  1016  ;   16  L.  T.  183  ;   15  W.  R.  45. 

■*—  DiMoaating  BiU.  ] — If  an  agent,  employed 
by  the  indorsees  of  a  bill  to  get  it  discounted, 
warrants  it  to  be  a  good  one,  his  employers  are 
bound  by  this  act,  and  are  liable  to  rafund  if  the 
bill  is  afterwards  dishonoui-cd  by  the  acceptor. 
Jf^enn  v.  Uarriaon^  4  Term  Rep.  177. 

Btatementi  at  Time  of  Bale.]  —  Where  a 
principal  employs  an  agent  or  a  servant  to  sell 
for  him,  what  such  agent  says  as  a  warranty  or 
a  representation  at  the  time  tif  the  sale,  respect- 
ing the  thing  sold,  is  evidence  against  the 
principal :  but  not  what  he  has  said  at  another 
time.    Hvhjear  v.  Hawke,  5  Esp.  72. 

Berrant  merely  delivering  Article  Bold.] — 
Although  a  warranty  given  by  a  person  intrusted 
to  sell  primd  facie  binds  the  principal,  the 
warranty  of  a  person  intrustel  merely  to  deliver 
the  thing  sold  is  not  primA  facie  binding  on  the 
principal,  but  an  express  authority  must  be 
shown  ;  and,  therefore,  where  a  horse  had  been 
sold  by  A.  to  B.,  and  A.'s  servant,  on  delivering 
the  horse  to  B.,  made  certain  statements,  and 
signed  a  receipt  for  the  price  of  the  horse,  con- 
taining a  warranty  : — Held,  that  A.  was  not 
bound  by  the  statements  or  receipt  of  the 
servant,  as  no  express  authority  to  give  the 
warranty  was  shown.  Wmtdin  v.  Burftrrd^  2 
C.  &  M.  391  ;  4  Tyr.  264  ;  3  L.  J..  Ex.  75. 

Servant   Employed   on   one   Ooeaiion.]  —  A 

servant  of  a  pei'son  not  making  it  his  business 
to  deal  in  horses,  who  is  employed  on  a  single 
occasion  by  his  master  to  sell,  by  private  sale,  a 
horse,  is  not,  by  reason  of  such  employment, 
authorised  by  law  to  bind  his  master  by  a 
warranty  ;  the  buyer,  who  takes  the  hoi-se  with 
the  servant's  warranty,  must  take  the  risk  of 
proving  the  servant's  authority  from  his  master 
to  give  it.  Jirady  v.  Tod,  9  C.  B.  (N.8.)  592  ; 
30  L.  J.,  C.  P.  223  ;  7  Jur.  (n.b.)  827  ;  4  L.  T. 
212  ;  9  W.  R.  483. 

In  an  action  for  the  breach  of  a  witritinty  on 
the  sale  of  a  horse  by  the  servant  of  a  private 
owner  at  a  fair : — Held,  that  a  letter  from  the 
plaintiff's  attorney  to  the  defendant,  referring  to 
the  alleged  warranty,  and  averring  a  breach  of  it, 
and  an  answer  from  the  defendant,  simply  deny- 
ing that  there  had  been  any  breach  of  warranty, 
afforded  evidence  whence  the  jury  was  justified 
in  finding  that  the  servant  had  authority  in 
fact  to  warrant.  Miller  v.  Lawton,  15  C  B. 
(N.8.)  834. 

When  Forbidden.] — If  a  horse-dealer  sends  his 
servant  to  market  with  a  horse,  and  desires  him 
not  to  warrant  it,  the  master  is  bound  if  he  does 
so;  but  if  another  person  (not  a  horse-dealer) 
employs  his  servant  or  an  agent  to  sell  his  horse, 
and  desires  him  not  to  warrant  it,  and  such 
servant  or  agent  does  so,  the  master  is  not  bound. 
Jiank  of  Scotland  v.  Watmn,  1  Dow,  45 ;  14 
R.  R. li. 

If  an  agent,  employed  by  indorsees  of  a  bill 
to  get  it  discounted,  warrants  it  to  be  a  good 
one,  his  employers  are  not  bound  if  the  principal 
at  the  time  of  employing  him  said  he  would  not 
warrant  or  indorse  the  bill,  thnn  v.  ffarrigoH, 
4  Term  Rep.  177. 


Alteration.] — Where,  on  the  purchase  of  a 

horse,  the  vendor  had  given  a  warranty  of  sound* 

ness  generally,  and  the  servant,  who.  was  sent 

with  the  receipt  to  the  agent  of  the  other  party, 

inserted,  at  his  request,  but  without  a  special  or 

general  authority  from  his  master,  warranted 

;  '*  sound  to  the    regiment "  :  —  Held,  that    the 

'  master  was  not  bound  by  this  alteration  of  the 

,  warranty,  notwithstanding  the  money  afterwards 

I  came  to  his  hands.    Strode  v.  Di/son,  I  Smith, 

1400. 

I 

I     Liabili^  of  Prineipal  to  Third  Partiee.]— A 

principal  is  liable  to  an  action  for  the  fraudulent 
misrepresentation  of  his  agent,  acting  in  the 
course  of  his  business.  Barwiek  v.  Englitth  Joint 
,  Stock  Hank,  3«  L.  J.,  Ex.  147 :  L.  R.  2  Ex.  289  ; 
16  L.  T.  461 ;  15  W.  R.  877— Ex.  Ch. 

A  baker  was  desirous  of  disposing  of  his  shop 
and  the  goodwill  of  his  business,  aiul  in  conse- 
quence an  advertisement  was  inserted  in  a  news- 
paper, stating  that  the  house  was  doing  twelve 
sacks  a  week.  The  advertisement  was  inserted 
by  a  broker,  in  consequence  of  a  conversation 
with  the  baker's  wife,  who  managed  the  business 
for  him ;  in  which  conversation  she  told  the 
broker  that  they  did  between  nine  and  ten  sacks 
a  week,  upon  which  the  latter  said,  "  We  must 
make  it  twelve  for  the  paper."  In  consequence 
of  the  advertisement,  a  jKjrson  desirous  of  pur- 
chasing went  to  the  wife,  and  said  to  her,  *'  Are 
you  really  doing  anything  like  this  business?" 
to  which  she  replied,  "  Yes,  we  are  doing  eleven 
sacks" ;  and  appealed  to  the  man  in  the  shop, 
who  confirmed  her  statement.  The  baker  him- 
self did  not  ap()earat  all  in  any  {)art  of  the  trans- 
action, except  that  he  received  the  purchase- 
money,  and  paid  the  broker  his  commission.  In 
an  action  bix)ught  by  the  purchaser  on  the  repre- 
sentation contained  in  the  advertisement : — Held, 
that  the  baker  was  pei'sonally  and  individually 
answerable  in  damages,  inasmuch  as  though  he 
did  not  make  &ny  representation  himself,  yet  he 
made  his  wife  his  agent,  and  was  bound  by  her 
statements.     Taylor  v.  Green,  8  Car.  &  P.  316. 

The  servant  of  the  owner  of  a  riding-school  who 
was  in  the  habit  of  buying  and  selling  horses 
was  eutiiistefl  to  deliver  for  approval  and  to 
negotiate  for  the  sale  of  a  horse  to  the  plaintiff. 
At  the  trial  the  jury  found  (1)  that  the  servant 
warranted  the  hoi-se  free  from  disease ;  (2)  that 
it  was  suffering  from  mange,  which  the  servant 
well  knew ;  and  (3)  that  the  master  was  aware 
there  was  something  the  matter  with  the  horse, 
but  that  he  did  not  know  the  nature  of  the 
disease: — Held,  that  the  master  was  bound  by 
the  sei-vaut's  warranty,  lialdry  v.  Bates,  52 
L.  T.  620. 

Liability  of  Agent  to  Third  Parties  —  Be- 
fenoe  to  Aetion  by  Prineipal.] — To  an  action 
by  husband  and  wife,  in  right  uf  the  wife  as 
executrix,  for  money  had  and  receivecl,  the 
defendant  pleaded,  as  to  35/.,  that  that  sum 
was  part  of  the  prices  received  by  him  upon 
the  sales  of  two  horses  of  the  testator,  which 
were  in  the  hands  of  the  plaintiffs  to  be  ad- 
niinistere<l,  nnd  which,  under  an  authority  given 
by  thenj  to  the  defendant,  were  sold  by  him  in 
his  own  name,  and  warrantetl  sound  to  the  re- 
sj)ective  purchasera ;  that,  at  the  time  of  the 
sales,  the  horses  respectively  were  unsound ; 
that  the  defendant,  from  the  time  of  the  receipt 
of  the  money  until  he  paid  the  same  as  after 
,  meutionetl,  was  indebted  to  the  plaintiff  in  35^, 
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payable  on  request,  for  the  money  bo  received  by 
nim  for  their  use,  and  always  was  ready  and 
willing  to  pay  it  to  them ;  and  that,  after  he  so  '< 
became  indebted,  and  before  the  commencement 
of  the  suit,  he  was,  by  reason  of  the  breaches  of  | 
the  warranties  as  to  the  horses,  compelIe<l  by  the 
persons  who  so  purchased  them,  without  any  i 
fault  on  his  part,  to  repay,  and  did  nece-«arily  | 
repay,  to  them  the  85/.,  and  the  residue  of  the 
prices,  whereby  the  debt  of  Sol.  was  discharged  : 
— Held,  that  the  plea  was  no  answer  to  the  action. 
FiM  V.  Allen,  \)  M.  &  W.  094. 

ETidenee  of  Authority — Bon  aeting  for  Father.]  I 
— In  an  action  on  tlie  warranty  of  a  horae  sold 
by  the  son  of  the  defendant  hs  agent  for  his 
father,  ft  part  of  the  defence  being  that  the  son 
had  no  authority  to  warrant,  it  was  proposed  to 
ask  a  witness  whether  on  the  day  on  which  the 
sale  took  place,  the  defendants  son  did  not,  in 
answer  to  a  question  put  by  the  witness  as  to ' 
the  price  of  the  horse,  say  that  he  would  war- 
rant the  horse : — Held,  inadmissible,  as  being  a  , 
conversation  with  a  stranger;  but  that,  if  the 
defendant's  son,  in  offering  the  horse  for  sale, 
had  offered  a  warranty,  it  might  have  been  other- 
wise, as  that  would  have  been  a  statement  accom- ; 
panying  an  act  done  in  the  course  of  his  agency,  i 
Allen  V.  Denstane,  8  Car.  &  P.  76U. 

Agent  refttnng  to  Warrant.] — In  an  action  | 
for  money  had  and  received,  it  appeared  that  the  , 
plaintiff  had  bargained  with  an  agent  of  the 
defendant  sent  to  a  fair  to  sell  the  defendant's ; 
horse  for  the  purchase  of  it.  and  had  laid  down 
the  agreed  sum,  together  with  a  piece  of  paper 
on  which  he  had  written  a  receipt  purporting  to 
be  for  a  horse  "  warranted  sound."  The  defen- 
dant's agent  struck  out  the  words  "  warranted 
sound  "  ;  the  plaintiff  then  tore  it  up  and  wrote 
another  receipt,  in  which  the  same  words  were 
introduced,  and  the  defendant's  agent  again 
struck  out  the  words,  bignecl  the  receipt,  and 
took  up  the  money ;  to  which  plaintiff  replied 
that  he  had  both  the  money  and  the  hoi'se : — 
Held,  that  upon  these  facts,  the  plaintiff  was 
properly  non-suited.  Pearson  v.  Bardsley,  7 
W.  R.  52. 

See  aUo  PBINCIPAL  AND  AGENT. 


2.  Sale  by  Sample. 

Qneitioni  for  Jury.]— The  plaintiff  offered  to 
sell  to  the  defendant  oats,  and  exhibited  a 
sample  ;  the  defendant  took  the  sample,  and  on 
the  following  tlay  wrote  to  say  that  he  would 
take  the  oats  at  the  price  of  34«.  per  quarter. 
He  afterwards  refused  to  accept  the  oats  on  the 
ground  that  they  were  new,  and  he  thought  he 
was  buying  old  oats  ;  nothing,  however,  was  said 
at  the  time  the  sample  was  shown  as  to  their 
being  old  ;  but  the  price  was  very  high  for  new 
oats.  The  judge  left  to  the  jury  the  question 
whether  the  plaintiff  had  believed  the  defendant 
to  believe,  or  to  be  under  the  impression,  that  he 
was  contracting  for  old  oats,  and  if  they  were 
of  opinion  that  he  had  so  believed,  he  directed 
them  to  find  for  the  defendant.  The  jury  having 
found  for  the  defendant : — Held,  that  there  must 
be  a  new  trial : — Per  Cockburn,  C.J.,  on  the 
ground  that  the  passive  acquiescence  of  the 
seller  in  the  self-deception  of  the  buyer  did  not 
entitle  the  latter  to  avoid  the  contract : — Per 
Blackburn,  J.,  on  the  ground  that  there  is  no 


legal  obligation  in  a  vendor  to  inform  a  pui- 
chaser  that  the  latter  is  under  a  mistake  not 
induced  by  the  act  of  the  vendor  ;  and  that  the 
direction  did  not  bring  to  the  minds  of  the  jury 
the  distinction  between  agreeing  to  take  the  oats 
under  the  belief  that  they  were  old,  and  agreeing 
to  take  the  oats  under  the  belief  that  tlie  plain- 
tiff contracted  that  they  were  old : — and  i)er 
Hannen,  J.,  on  the  ground  that  the  direction 
did  not  sufficiently  explain  to  the  jury  that,  in 
order  to  relieve  the  defendant  from  liability,  it 
was  necessary  that  they  should  find,  not  merely 
that  the  plaintiff  believed  the  defendant  to  be- 
lieve that  he  was  buying  old  oats,  but  that  he 
believed  the  defendant  to  believe  that  he,  the 
plaintiff,  was  contracting  to  sell  old  oats.  Smith 
V.  Uugheg,  40  L.  J.,  Q.  B.  221  ;  L.  R.  6  Q.  B. 
597  ;  25  L.  T.  329  ;  19  W.  R.  IU69. 

In  pursuance  of  an  advertisement  which  an« 
nounced  that  "purchasers  are  required  to  exa- 
mine bulk  for  themselves,  as  sellers  accept  no 
responsibility,"  a  corn-broker,  on  the  plaintiff's 
instructions,  put  up  for  sale  a  quantity  of  maize, 
which  was  stored  at  a  distance  from  the  auction- 
room.  One  of  the  conditions  of  sale,  which  were 
read  at  the  commencement  of  the  auction,  but 
which  the  defendant  was  not  clearly  proved  to 
have  heanl,  and  which  were  not  referred  to  in 
the  auctioneer's  ledger,  declared  that  the  maize 
would  be  "  sold  as  it  now  lies  in  store  (sellers 
being  irresponsible)."  Small  bags  labelled  •*  ex 
'  Emma  Peasant ' "  (that  being  the  name  of  the 
vessel  whose  cargo  the  plaintiff  had  directed  the 
broker  to  sell),  and  containing  samples  of  sound 
maize,  were  exhibited  at  the  auction  ;  and.  the 
defendant,  who  had  not  inspected  the  bulk, 
became  the  purchaser,  the  biddings  being  signed 
by  the  auctioneer  under  the  heading  in  his  ledger 
— which  was  not  shown  to  the  defendant — '*  Sale 
of  mix^  maize,  ex  *  Emma  Peasant,'  by  order 
of  (the  plaintiff's  firm)."  There  was  no  other 
evidence  of  a  written  contract  between  the  par- 
ties. The  defendant  having  subsequently  refused 
to  accept  delivery  of  the  cargo  of  the  "  Emma 
Peasant,"  which  was  of  an  inferior  quality,  on  the 
ground  that  it  was  not  that  which  had  been  sold, 
the  plaintiff  effected  a  resale  and  sued  him  for 
the  loss  thereon,  when  the  judge  left  to  the  jury 
the  sole  question,  whether  the  sample  shown  at 
the  auction  had  been  taken  from  the  bulk  of  the 
''Emma  Peasant,"  or  from  that  of  the  "Jessie 
Parker,"  a  superior  cargo  belonging  to  the  plain- 
tiff, which  had  lain  in  the  same  store.  The  jury 
having  found  that  the  sample  wns  in  fact  taken 
from  the  latter  bulk,  a  veitiict  for  the  amount 
claimed  was  directed  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  have  the  veixUct 
entered  for  him  if  the  judge  should  have  sa 
directed : — Held,  that  as  the  plaintiff  intended 
to  sell  one  bulk,  and  the  defendant  to  buy 
another,  there  was  no  contract  between  them,  or 
(per  Christian,  L  J.)  if  there  was,  it  was  a  con- 
tract as  to  the  bulk  of  which  a  sample  had  been 
exhibited  at  the  auction ;  that  the  exhibiting  of 
the  sample  amounted  to  a  representation  by  the 
sellers  that  it  was  taken  frem  the  bulk  which 
was  about  to  be  sold  ;  that  the  meaning  of  the 
condition  as  to  the  irresponsibility  of  the  sellers 
was  that  they  guaranteed  the  sample  was  taken, 
though  not  necessarily  fairly  taken,  from  the 
bulk  to  be  sold ;  that  the  heading  in  the  auc- 
tioneer's ledger,  not  having  been  shown  to  the 
defendant  before  the  sale,  could  not  bind  him  ; 
and  that  the  auctioneer  had  no  authority  to- 
sign  the  defendant's  name  to  any  bu^-  the  real 
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contract.    Megaw  v.  Molloy^  2  L.  R.  Ir.  530 — 
C.  A. 

ITatnre  of  Onanatee.] — On  the  13th  January 
A.  wrote  to  T.  inquiring  the  terms  on  which  he 
would  supply  him  with  Peruvian  guano,  and 
adding,  **a  sample,  with  guaranteed  analysis,  to 
accompany  your  offer."  On  the  23rd  T.  replied 
by  letter  as  follows  :  ''  I  shall  be  glad  to  do  the 
best  I  can  for  you  ;  I  may  say  that  my  guano 
contains  18  per  cent,  of  ammonia;  this  is  the 
highest  analysis  tliis  year."  On  the  1  st  Febrtiary 
T.  forwarded  three  samples  of  guano  to  A.  with 
a  letter,  offering  them  at  certain  prices,  viz.  : 
*No.  1,  at  ML  2s.  6d, ;  No.  2,  at  18/.  10#. ;  and 
No.  8,  at  12/.  5«.  per  ton ;"  and  he  inclosed  a 
copy  of  a  printed  analysis,  headed,  "  Analysis  of 
Crovernment  Peruvian  Guano,  ex  *  Mindano,'  now 
lading  at  Whitehaven,"  and  said  he  could  send 
three  more  in  a  day  or  two.  This  analysis  T. 
described  as  "the  mean  of  three  eminent 
chemists,  who  were  furnished  with  an  average 
sample  of  the  bulk  of  the  cargo."  It  set  out 
the  specific  proportion  per  100  of  the  various 
constituent  parts,  and  at  its  foot  was  the  follow- 
ing note:  "containing  nitrogen,  14*31— equal 
to  ammonia,  17*37,"  and  it  was  signed  by  T. 
On  the  4th  February  A.  wrote  informing  T.  that 
he  agreed  to  accept  his  tender,  according  to  the 
conditions  named  in  his  letter  ;  and  on  the  8th 
March  he  wrote  an  order  to  T.  for  a  quantity 
of  "the  best  Peruvian  .guano.  No.  1,  price 
14Z.  2jt.  6d.,  delivered,  conditions  and  analysis  as 
per  yours  on  the  1st  February."  The  guano  was 
delivered  according  to  order  ;  and  after  the  bulk 
had  been  broken,  A.  had  a  sample  of  it  analysed 
by  his  own  analytical  chemist,  when  it  was 
found  to  contain  much  less  ammonia  than  men- 
tioned in  the  analysis  sent,  whereupon  he  claimed 
a  deduction  from  the  price,  which  the  seller  re- 
fused to  allow.  In  an  action  to  recover  the  price  : 
— Held,  that  the  correspondence  contained  not 
mei-ely  a  guarantee  that  the  bulk  was  equal  to 
the  sample  ;  but  also  a  guarantee  that  the  analy- 
sis, at  the  time  it  was  made,  fairly  represented 
and  was  a  fair  analysis  of  the  bulk  of  the  cargo 
ont  of  which  the  goods  were  supplied  ;  and  tliat 
that  circumstance  should  be  taken  into  account 
so  far  as  it  might  appear  fairly  to  bear  upon  the 
question  of  price.  TtftDcrson  v.  Agricultural 
Anpatria  Co-operative  S(>eiety^  27  L.  T.  276— 
Ex.  Ch. 

On  the  sale  of  an  article  used  in  a  certain 
manufacture  by  a  person  not  the  manufacturer 
or  original  producer,  and  who  sells  it  by  sample, 
the  purchaser  carrying  on  a  particular  manu- 
facture in  which  the  article  is  used,  semble,  there 
is  no  implietl  warranty  that  the  article  is  fit  to 
be  used  in  that  manufacture,  even  although  the 
sample  was  found  to  be  so,  and  the  only  under- 
taking is  that  the  sample  was  fairly  taken  from 
the  bulk ;  but  it  is  no  defence  in  an  action  for 
the  price,  that  a  portion  of  the  bulk  turned  out 
wholly  unfit  for  the  manufacture,  for  non  constat 
that  the  bulk  generally  will  be  so,  or  that,  even 
if  it  is  so,  the  sample  was  unfairly  taken.  Sayers 
V.  Landon  and  Blrmifigluim  Flint  GlasH  and 
Alkali  Co.,  27  L.  J.,  Ex.  294.  S.  C,  at  nisi  prius, 
1  F.  &  F.  63. 

When  a  contract  is  for  merchantable  goods, 
and  the  sale  is  by  sample,  which  represents  to 
the  buyer  a  merchantable  article  and  discloses 
no  defect,  and  the  goods  are  accepted  as  accord- 
ing with  the  sample,  there  is  still  an  implied 
warranty  of  their  being  merchantable,  in  respect 


of  all  such  matters  as  cannot  be  judged  of  by 
the  sample,  just  as  there  would  be  if  bulk  had 
been  inspected,  and  defects  could  not  thereby  be 
ascertained.  Mody  v.  GregtutH^  88  L.  J.,  Ex.  12  ; 
L.  R.  4  Ex.  49  ;  19  L.  T.  468  ;  17  W.  R.  176— 
Ex.  Ch. 

Upon  a  sale  of  hops  by  sample,  with  a  war- 
ranty that  the  bulk  of  the  commodity  answered 
the  sample,  the  law  does  not  raise  an  implieil 
warranty  that  the  commodity  should  be  mer- 
chantable, though  a  fair  merchantable  price  was 
given  ;  and,  therefore,  if  there  is  a  latent  defect 
then  existing  in  it,  unknown  to  the  seller,  and 
without  fraud  on  his  part  (but  arising  from  the 
fraud  of  the  grower  from  whom  he  purchased), 
such  seller  is  not  answerable,  though  the  goods 
turned  out  to  be  unmerchantable.  ParkinMH,  v. 
Lee,  2  East,  314 ;  6  R.  R.  429. 

Where,  before  or  at  any  time  of  sale,  a  speci- 
men of  the  goods  is  exhibited  to  the  buyer,  if 
there  is  a  written  contract  which  merely  describes 
the  goods  as  of  a  particular  denomination,  this 
is  not  a  sale  by  sample  ;  but  there  is  an  implied 
warranty  that  they  shall  be  of  a  merchantable 
quality  of  the  denomination  mentioned  in  the 
contract.  Gardiner  v.  Gray,  4  Camp.  144  ;  16 
R.  R.  764. 

Where,  upon  a  sale  of  goods,  the  seller  pro- 
duces a  sample  and  represents  that  the  bulk  is 
of  equal  value,  if  there  is  a  sale  note  which  does 
not  refer  to  the  sample,  this  is  not  a  sale  by 
sMnple  ;  and  if  the  goods  turn  out  to  be  of 
inferior  quality,  the  purchaser's  reinedy  is  by  an 
action  for  a  deceitful  representation.  Meyer  v. 
Fcertli,  4  Camp.  22  ;  16  R.  R.  722. 

Cloth  merchants  ordered  of  cloth  manufac- 
turers worsted  coatings,  which  were  to  be  in 
quality  and  weight  equal  to  samples  previously 
furnished  by  the  manufacturers  to  the  merchants. 
The  object  of  the  merchants  was,  as  the  manu- 
facturers knew,  to  sell  the  coatings  to  clothiers 
or  tailors.  The  coatings  supplied  corresponded 
in  every  particular  with  the  samples,  but  owing 
to  a  certain  defect  were  unmerchantable  for 
purposes  for  which  goods  of  the  same  general 
class  had  previously  been  used  in  the  trade.  The 
same  defect  existed  in  the  samples,  but  was 
latent,  and  was  not  discoverable  by  due  diligence 
upon  such  inspection  as  was  ordinary  and  usual 
upon  sales  of  cloth  of  that  class : — Held,  that 
uix)n  such  a  contract  there  wbs  an  implied 
warranty  that  the  goods  should  be  fit  for  use  in 
the  manner  in  which  goods  of  the  same  quality 
and  general  character  oixlinarily  would  be  used. 
Mody  V.  Gregson  (38  L.  J.,  Ex.  12),  approved. 
Dnimmond  v.  Van  Ingen,  56  L.  J.,  Q.  B.  563  ; 
12  App.  Cas.  284  ;  57  L.  T.  1  ;  36  W.  R.  20— 
H.  L.  (E.)    And  see  Jonet  v,  Padgett,  col.  484. 

Condition  of  Sample.] — Semble,  that  if  a  manu- 
facturer agrees  to  furnish  goods  according  to 
sample,  the  sample  is  to  be  considered  as  if  free 
from  any  secret  defect  of  manufacture  not  dis- 
coverable on  inspection,  and  unknown  to  both 
parties.  Heilhutt  v.  Hickson,  41  L.  J.,  C.  P.  228  ; 
L.  R.  7  C.  P.  438  ;   27  L.  T.  336  ;  20  W.  R.  1035. 

Bqual  to  Sample  and  Analyiif  of  Previoni 
Bulk.] — In  June,  1852,  A.  employed  a  broker  to 
purchase  for  him  from  B.  some  guano  then 
lying  in  C.'s  warehouse.  In  contemplation  of 
this  purchase,  a  sample  was  taken  and  an  analysis 
made  of  the  guano,  but  no  contract  was  made. 
In  November,  1852,  A.'s  broker,  on  behalf  of  A., 
entered  into  a  written  contract  with  B.  for  the 
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purchase  of  300  tons  of  guano,  then  about  to 
arrive  by  the  ship  "  S.,"  at  5/.  10*.  per  ton,  to  be 
equal  to  sample  and  analysis  of  gufino  in  C/s 
warehouse,  there  being,  at  the  time  of  the  making 
of  the  contract,  in  November,  some  of  the  guano 
which  had  previously  been  analysed  in  June 
still  lying  in  C/s  warehouse  : — Held,  that  the 
meaning  of  the  written  contract  made  in  Novem- 
ber was  that  the  guano  about  to  arrive  was  to  be 
equal  to  the  sample  and  analysis  of  June,  1852. 
Clark  v.  SchwaHz,  2  VV.  R.  16. 

"Bqual  to  Beport  and  Bamplet.**] — A  con- 
tract for  the  sale  in  London  of  a  cargo  of 
Taganrog  wheat  then  lying  afloat  at  Queenstown, 
in  Ireland,  contained  the  following  provisions  : 
""  In  case  of  any  dispute,  this  contract  not  to  be 
void,  it  being  agreed  by  buyers  and  sellers  to 
leave  the  same  to  two  London  com -factors 
mutually  chosen,  or  their  umpire,  and  to  be 
bound  by  their  decision.  The  cargo  is  accepted 
on  the  report  and  samples  of  Scott  &  Co.,  of 
Queenstown"  : — Held,  that  this  latter  stipulation 
amounted  to  a  warranty  that  the  bulk  was  equal 
to  the  report  and  samples,  and  was  not  merely  a 
representation,  and  the  report  was  the  genuine 
report  of  Scott  &  Co.,  and  the  samples  taken  by 
them.  Rmnell  v.  Nicolopulo,  8  C.  B.  (N.S.)  362  ; 
2  L.  T.  185  ;  8  W.  R.  415. 

Beicription  or  Sample.] — Where  goods  are 
sold  by  a  written  contract,  which  contains  a 
description  of  their  quality,  without  referring  to 
any  sample,  if  the  goods  do  not  corres|fond  with 
that  description  it  is  not  material  for  the  vendor 
to  show  that  they  corresi)ond  with  a  sample 
exhibited  at  the  time  of  the  sale  to  the  purchaser, 
who  was  well  skilled  in  the  commodity,  this  not 
being  a  sale  by  sample,  but  by  the  description 
in  the  written  contract.  Ttfe  v.  Fynnwre^  3 
Camp.  462;  14  R.  R.  809. 

The  sale  of  an  article  by  sample,  but  by  a 
particular  description,  does  not  necessarily  im- 
port a  warranty,  if  all  the  circumstances  show 
that  it  was  understood  as  a  mere  expression  of 
opinion  or  belief.  Cfirterv.  Crlck^  4  H.  &  N.  412  ; 
28  L.  J.,  Ex.  238  ;  7  W.  R.  507. 

An  agreement  for  the  sale  and  delivery  of  oil, 
described  as  **  foreign  refined  rape  oil,  warranted 
only  equal  to  samples,"  is  not  complied  with  by 
the  tender  of  oil  which  is  not  "  foreign  refined 
rape  oil,"  although  it  is  equal  to  the  quality  of 
the  samples.  Mchol  y.  QikUs,  10  £x.  191  ;  23 
L.  J.,  £x.  314. 

Waiver.] — Where  the  defendant  bought  of 
the  plaintiff  a  quantity  of  rice  per  sample,  ac- 
cording to  the  conditions  of  sale,  to  be  put  up 
by  the  proprietors,  if  required,  at  a  certain  price 
therein  mentioned,  and  it  did  not  corresix)nd 
with  the  sample,  but  the  defendant,  after  seeing 
fresh  samples,  inferior  in  quality  to  the  original 
purchase  sample,  put  it  up  for  sale  at  a  limited 
price,  and  no  bidding  taking  place  to  that  ex- 
tent, he  bought  it  in  : — Held,  tnat  he  could  not 
■afterwards  repudiate  the  contract.  Parker  y. 
Painter,  4  B.  dc  Aid.  387  ;  23  R.  R.  313. 

Aoquieteenee  of  Yendor  in  ftirther  Trial.] 

— ^The  plaintiff  sold  a  hogshead  of  cider  to  the 
defendant  by  sample  as  being  good  draught 
<jider.  After  the  arrival  of  the  cask,  the  defen- 
<lant,  on  the  28th  of  May,  wrote  to  the  plaintiff, 
*'The  cider  differs  from  the  sample,  and  the 
little  I  have  sold  has  been  compmined  of  iii 
every  instance :  should  this  continue,  I  shall  be 


obliged  to  return  it."  The  plaintiff  did  not 
answer  this  letter  till  the  24th  of  June.  The 
defendant,  in  trying  to  sell  it,  usetl  twenty  gal- 
lons, but  finding  it  unserviceable,  refused  to  pay 
for  the  rest,  which  he  returned  to  the  plaintiff. 
The  twenty  gallons  were  more  than  sufficient  to 
enable  the  defendant  to  test  the  quality  of  the 
bulk : — Held,  that  the  omission  of  the  defen- 
dant to  answer  the  letter  of  the  28th  of  May 
was  evidence  from  which  a  jury  might  presume 
that  the  plaintiff  acquiesced  in  the  further  trial 
of  the  cider,  and  that  the  defendant  had  not  so 
accepted  the  bulk  as  to  be  bound  to  pay  for  the 
whole.  Luctt  v.  Mouflet,  5  H.  &  N.  229  ;  29 
L.  J.,  Ex.  lib. 

Statute  of  Frauds.] — Where  goods  are  sold  by 
sample,  the  handing  over  the  samples  to  the 
buyer  does  not,  in  the  absence  of  evidence  of 
a  usage  or  a  custom  to  the  contrar}"^,  amount  to 
a  delivery  and  acceptance  of  a  part  of  the 
thing  sold,  so  as  to  take  the  case  out  of 
s.  17  of  the  Statute  of  Frauds ;  but  it  is  other- 
wise where  the  buyer  draws  samples  from  the 
bulk  after  he  has  purchased  the  goods.  Gardner 
V.  Orovt,  2  C.  B.  (N.s.)  340.  And  8ee  Cases 
ante,  col.  439. 

BigM  to  Inipeot  Bulk.] — Where  the  defen- 
dant entered  into  a  contract  for  the  purchase  of 
wheat,  and  the  bought-note  stated  that  the  com 
was  sold  ^*  according  to  sample,  and  that  it 
should  be  paid  for  in  bankers'  bills,  if  required  "  : 
and  the  usage  of  the  Bristol  market  was  to  sell 
by  sample,  subject  to  the  buyer's  inspection  and 
approval  of  the  bulk ;  and,  a  week  after  the 
contract,  the  defendant  applied  to  see  the  bulk, 
but  was  told  by  the  plaintiff  that  he  would 
either  send  for  a  bushel  on  the  six>t,  or  would 
send  him  a  load  home  the  next  day  for  his  in- 
spection, but  that  he  could  not  show  him  the 
bulk,  as  it  was  in  another  warehouse,  and  he  did 
not  like  to  let  him  into  his  connection  ;  and  in  a 
few  days  afterwards  the  plaintiff  sent  to  the  de- 
fendant to  inform  him  that  the  wheat  was  leady 
for  delivery  on  producing  bankers'  biUs  ;  but,  in 
the  meantime,  the  market  had  fallen,  and  the 
defendant  repudiated  the  contract : — Held,  that 
he  was  not  liable  for  the  breach,  as  he  had  a 
right  to  inspect  the  whole  in  bulk  at  any  proper 
and  convenient  time  after  the  contract  was 
made.  Larimer  v.  Smith,  2  D.  &  R.  23 ;  1  B.  & 
C.  1. 

Plaoe  for  Delivery — Plaoe  for  Inipeotioii— 
Bight  to  Bejeot.]— The  pUintiff  sold  barley  by 
sample  to  the  defendant,  and  delivered  it  in 
sacks  at  the  T.  railway  station.  The  defendant 
on  the  same  day  resold  the  barley  by  the  same 
sample.  The  defendant,  on  hearing  of  the 
arrival  of  the  barley  at  T.  station,  directed  the 
stationmaster  to  forward  him  a  sample ;  and 
after  inspecting  the  sample,  ordered  the  station- 
master  to  send  on  the  barley  to  the  sub-vendees. 
The  defendant  subsequently  rejected  the  barley 
as  inferior  to  sample : — Held,  that  there  was 
nothing  to  displace  the  prim&  facie  presump- 
tion that  the  place  of  delivery  was  also  the 
Elace  for  insiKx;tion ;  that  the  property  in  the 
arley  passed  when  the  defendant  ordered  it  to 
be  sent  on  to  his  sub- vendees  ;  and,  consequently, 
that  he  was  not  entitled  afterwards  to  reject  the 
barlev.  Perkins  v.  Bell,  62  L.  J.,  Q.  B.  91 ; 
[1893]  1  Q.  B.  193  ;  4  R.  212  ;  67  L.  T.  792  ; 
41  W.  R.  195— C.  A. 
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SatisfMtioiL.]— A  count  stated,  that,  in  con- 
sideration that  the  plaintiff  would  buy  and 
receive,  the  defendant  promised  to  make  and 
deliver  certain  iron  rails,  to  be  inspected  and 
certified  as  agreed  upon,  and  to  be  in  quality 
equal  to  any  rails  made  in  Staffordshire.  Breach, 
that  the  rails,  which  were  made  and  delivered, 
were  not  of  that  quality.  Plea,  that  the  rails 
were  by  the  contract  to  be  inspected  before 
delivery  by  an  agent  of  the  plaintiff,  to  be 
appointed  for  that  purpose,  who  was  to  be  at 
liberty  to  approve  and  accept  any  of  the  rails,  if 
he  should  think  fit,  and  that  the  rails  were 
accoixlingly  so  inspected  and  approved,  and 
accepted,  in  performance  of  the  agi*eement,  by 
an  agent  of  the  plaintiff : — Held,  that  the  stipu- 
lation in  the  contract  for  quality  was  distinct 
from  the  stipulation  as  to  ius{)ection  and  ap- 
proval by  an  agent  of  the  plaintiff  ;  also,  that  if 
the  effect  of  the  contract  was,  that  approval 
and  acceptation  by  the  agent  should  establish 
that  the  stipulation  for  quality  ha<l  been  per- 
formed, or  that  the  defendant  had  been  relieved 
from  the  i)erformance  thereof,  the  plea  was  not 
well  pleaded.  Bird  v.  Smith,  12  Q.  B.  786  ;  17 
L.  J.,  Q.  B.  309  ;  12  Jur.  916. 

Aotion  for  Bocovery  of  Prioe— Aotual  Yalue.] 
— If,  after  a  sale  by  sample  at  a  specific  price, 
goods  of  an  inferior  quality  are  supplied,  and 
not  corresponding  with  the  sample,  tne  vendor 
cannot  recover  more  than  the  actual  value  of  the 
goods  sold.     Germaine  v.  Burton,  3  Stark.  32. 

CuBtoms  of  Trade  relating  to  Balee  by  Sample.  ] 
— ^Where  goods  are  sold  by  sample,  evidence  of  a 
custom  of  trade  as  to  returning  or  making  an 
allowance  for  such  of  the  goods  as  do  not  answer 
the  sample  is  receivable.  Cooke  v.  Rlddelien,  1 
Car.  &  K.  561. 

But  in  such  a  case  the  vendee  cannot  claim 
the  benefit  of  the  custom,  if  he  has  not  elected  to 
comply  with  it  within  a  reasonable  time.    lb. 

In  an  action  for  the  price  of  tobacco  sold, 
evidence  is  admissible  to  show  that  by  the  estab- 
lished usage  of  the  tobacco  trade  all  sales  are 
by  sample,  although  not  so  expressed  in  the 
bought  and  sold  notes.  Sijers  v.  Jones,  2  £x. 
111. 

A  custom  of  the  Liverpool  com  market,  that, 
when  corn  is  sold  by  sample,  if  the  buyer  does 
not,  on  the  day  the  corn  is  sold,  examine  the 
bulk  and  reject  it,  he  cannot  afterwards  reject 
it  or  refuse  to  pay  the  whole  price,  is  a  reason- 
able custom.  Saiidert  v.  Jameson,  2  Car.  &  K. 
557. 

It  being  usual  in  the  sale  by  auction  of  drugs, 
if  they  are  sea-damaged,  to  express  it  in  the 
broker's   catalogue,  and  drugs   which  are   re- 

Eacked,  or  the  packages  of  which  are  discoloured 
y  sea-water,  bearing  an  inferior  price,  although 
not  damaged  ;  the  defendants,  who  had  purchased 
some  sea-damaged  pimento,  repacked  and  adver- 
tised it  in  catalogues,  which  did  not  notice  that 
it  was  sea-damaged  or  re-packed,  but  referred  it 
to  be  viewed,  with  little  facility  however  of  view- 
ing it ;  they  exhibited  impartial  samples  of  the 
quality,  and  sold  it  by  auction  : — Held,  that  this 
was  equivalent  to  a  sale  of  goods  as  and  for  goods 
that  were  not  sea-damaged,  and  that  an  action 
lay  for  the  fraud.  Jones  v.  Bowden,  4  Taunt. 
847  ;  14  R.  R.  683. 

If  in  the  sale  of  goods  by  sample,  the  bulk  does 
not  accord  with  the  sample,  the  purchaser  is  not 
bound  to  accept  or  pay  for  them,  even  on  an 


allowance  being  made  for  the  inferiority,  though 
that  is  the  usage  in  the  trade.  HihheH  v.  SJieey 
1  Camp.  113;  10  R.  R.  649. 

3.  Rejection  and  B beach. 
a.  Duration  of  Warranty. 

Time  Limited  for  Returning.] — If  a  horse  sold 
at  a  public  auction  is  warranted  sound,  and  six 
years  old,  and  it  is  one  of  the  conditions  of  sale 
that  it  shall  be  deemed  sound  unless  returned  in 
two  days,  this  condition  applies  only  to  the  war- 
ranty of  soundness.  Buchanan  v.  Parntliaw,  2 
Term  Rep.  745. 

Therefore,  where  a  horse  sold  with  such  a  war- 
ranty was  discovered  to  be  twelve  years  old  ten 
days  after  the  sale,  and  was  then  offered  to  the 
seller,  who  refused  to  take  him  : — Held,  that  an 
action  might  be  maintained  by  the  buyer  against 
the  seller,  and  his  right  to  recover  was  not 
affected  by  his  having  sold  the  horse  after  offer- 
ing him  to  the  seller.    lb, 

A  party  may  limit  a  warranty  of  soundness  of 
a  horse,  by  recjuiring  it  to  be  retumetl  within  & 
certain  time,  and  if  the  purchaser  fails  to  com- 
ply with  the  condition,  he  cannot  recover  on  the 
warranty,  although  the  seller  may  have  known 
of  the  unsoundness  at  the  time  of  the  sale.  By-^ 
Wfitf'f  V.  llicluird'son,  3  N.  &  M.  748  ;  1  A.  &  E. 
508 ;  3  L.  J.,  K.  B.  164. 

The  seller  of  a  horse  signed  the  following  docu- 
ment : — "  Mr.  C.  bought  of  Mr.  G.  G.  a  brown 
horse,  six  years  old,  waiTanted  sound,  for  the  sum 
of  180/.,  G.  G.  Warranted  sound  for  one  month, 
G.  G."  The  buyer  sent  to  the  seller  a  cheque, 
payable  to  order,  with  the  following  memorandum, 
written  on  the  back.  "  This  check  is  received  by 
me  for  a  bay  horse,  price  90/.,  which  I  warrant 
sound  for  one  month  from  the  date  of  delivery." 
The  seller  indorsed  the  cheque,  but  did  not  sign 
the  memorandum :— Held,  firet,  that  the  worda 
** warranted  sound  for  one  month"  limited  the 
warranty  to  continue  in  force  for  one  month  from 
the  sale.  Chapman  v.  Gwytlier,  7  B.  &  S.  417  ; 
35  L.  J.,  Q.  B.  142  ;  L.  R.  1  Q.  B.  463  ;  14  L.  T. 
477;  14  W.  R.  671. 

Held,  secondly,  that  the  memorandum  on  the 
cheque  was  no  part  of  the  contract.    lb, 

Latent  and  Patent  Befeota.] — In  a  con- 
tract for  the  sale  of  goods,  where  the  vendor 
has  stipulated  with  the  purchaser  that  no- 
allowance  shall  be  made  for  imperfections- 
unless  notice  be  given  by  first  post  after  receipt 
of  the  goods,  the  stipulation  is  a  general  one 
and  applies  to  all  defects  or  imperfections- 
whether  latent  or  patent.  But  held  on  appeal 
that  as  the  goods  supplied  were  unmercnant-^ 
able  the  condition  did  not  apply.  Gorton  v.. 
Macintosh,  31  W.  R.  232.  Reversed  in  C.  A.,. 
W.  N.  (1883)  103. 

ITotioe  of.] — A  declaration  stated  that  in 

consideration  that  the  plaintiff  would  buy  of  the 
defendant  a  mare  at  a  certain  price,  the  defen- 
dant promised  that  she  was  sound,  and  averred 
as  a  breach  that  she  was  not  sounrL  The  defen- 
dant pleaded  that  the  mare  was  sent  to  a  reposi- 
tory for  the  sale  of  horses,  to  be  sold  according  to> 
certain  rules,  which  were,  that  **  a  warranty  of 
soundness  should  remain  in  force  until  noon  of 
the  day  after  the  sale,  when  it  would  be  complete 
and  the  responsibility  of  the  seller  terminate 
unless  in  the  meantime  a  notice  and  certificate  of 
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unsoundness  were  given "  :  that  the  sale  took 
place  subject  to  the  rules,  and  that  the  same  were 
agreed  to  by  the  parties,  and  that  such  notice  and 
certificate  were  not  given  within  the  time  limited : 
— Held,  that  the  plea  was  good,  and  that  it  did 
not  amount  to  the  general  issue.  Smart  v.  Hyde, 
8  M.  &  W.  723  ;  1  D.  (N.s.)  60  ;  10  L.  J.,  Ex.479. 
If  a  general  warranty  of  a  horse  is  proved  by 
parol  (the  written  contract  for  the  sale  not  being 
forthcoming),  the  fact  that  the  witnesses  who 
proved  it  saw  a  notice  boanl  on  the  seller's  pre- 
mises, requiring  the  return  of  an  unsound  horse 
within  six  days,  will  not  defeat  the  buyer's  action, 
but  it  will  be  left  to  the  jury  for  them  to  say 
whether  this  formed  any  part  of  the  original  con- 
tract.  Bcift  v.  Osborne,  2  Car.  &  P.  74  ;  R.  4:  M. 
^96. 

Warranty  for  Bnbseqiient  Period.] — ^Where  a 
seller  informed  the  buyer  that  one  of  two  horses 
he  was  about  to  sell  him  ha*!  a  cold,  bnt  agreed 
to  deliver  both  at  the  end  of  a  fortnight  sound, 
And  free  from  blemish,  and,  at  the  expiration  of 
that  time,  the  horses  were  delivered,  but  one  had 
a  cough  and  the  other  a  swelled  leg,  which  was 
apparent  at  the  time  of  the  sale,  and  the  buyer 
brought  an  action  to  recover  the  price,  and  a  ver- 
<lict  was  found  for  the  seller ;  the  court  refused 
to  disturb  it,  or  grant  a  new  trial,  as  the  warranty 
did  not  apply  to  the  time  of  the  sale,  but  to  a  sub- 
secjuent  period.  Liddard  v.  Kahi,  9  Moore,  356  ; 
2  Bing.  183  ;  3  L.  J.  (o.s.)  C.  P.  246  ;  27  R.  R.  582. 


b.  What  Amounts  to  Breach. 

TJnsonndneBB  of  Horse,  What  is.] — The  term 
"  sound,"  in  a  warranty  of  a  horse  or  other 
animal,  implies  the  absence  of  any  disease  or 
seeds  of  disease  in  the  animal  at  the  time,  which 
actually  diminishes,  or  the  progress  of  which 
would  diminish,  the  animal's  natural  usefulness 
in  the  work  to  which  it  would  properly  and 
ordinarily  be  applied.  KUldell  v.  Burnard^  9 
M.  &  W.  668  ;  1  Car.  &  M.  291  ;  11  L.  J.,  Ex.  268  ; 
<)  Jur.  327. 

A  slight  disorder  in  a  horse  at  the  time  of 
sale,  not  calculated  i^irmanently  to  diminish  his 
usefulness,  and  from  which  he  ultimately  re- 
covers, is  not  an  unsoundness  constituting  a 
breach  of  warranty.  JBolden  v.  Brogden,  2 
31.  &  Rob.  113. 

A  warranty  that  a  horse  is  sound,  is  not  false 
because  the  horse  labours  under  a  temporary 
injury  from  an  accident.  Garment  v.  Bam, 
2  Esp.  673. 

But  a  temporary  lameness,  rendering  a  horse 
less  fit  for  service,  is  a  breach  of  a  warranty  of 
soundness.    Elton  v.  Brogden^  4  Camp.  281. 

And  roaring  constitutes  unsoundness  in  a 
horse,  if  he  is  rendered  thereby  less  serviceable 
for  a  permanency.  Onslow  v.  Eames,  2  Stark.  81  ; 
19  R.  R.  680. 

But  roaring  is  not  unsoundness  in  a  horse, 
unless  it  is  shown  to  proceed  from  some  disease 
or  organic  defect.  Bassett  v.  CollU,  2  Camp. 
623  ;  11  R.  R.  786. 

A  nerved  horse  is  unsound.  Best  v.  Osborne, 
R.  &.  M.  290  ;  2  Car.  &  P.  74. 

Crib-biting  is  no  such  unsoundness  in  a  horse 
as  to  entitle  a  purchaser,  who  has  bought  under 
a  general  warranty,  to  maintain  an  action  for 
the  breach  of  it  upon  this  fault  only.  Broennen- 
burgh  V.  Haycock,  Holt,  N.  P.  630 ;  17  R.  R. 
•€82. 

Crib-biting,  which  has  not  yet  produced  disease 
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or  alteration  of  structure,  is  not  an  unsoundness, 
but  is  a  vice,  under  a  warranty  that  a  horse  is 
sound  and  free  from  vice.  Scholefield  v.  Robb,  2 
M.  &  Rob.  210. 

A  cough,  at  the  time  of  the  sale  of  a  horse, 
warranted  sound,  is  an  unsoundness,  though  it 
is  afterwards  cured  without  any  permanent 
injury  to  the  horse.  Coatcs  v.  Stephens,  2 
M.  &  Rob.  157. 

A  cough,  unless  proved  to  be  of  a  temporary 
nature,  is  an  unsoundness,  and  a  verdict  for  the 
defendant  was  set  aside,  though  the  horse  had, 
the  next  day  after  the  warranty,  been  rode  hunt- 
ing. ShilUtm  V.  Claridf/e,  2  Chit.  425.  And  see 
Xifig  V.  Pr'tee,  2  Chit.  416. 

Bone  spavin  in  the  hock  is  unsoundness  in  a 
horse,  whether  it  produces  lameness  apparent  at 
the  time  of  the  warranty  or  not,  and  though  it 
may  not  produce  lameness  for  year.j  after.  Wat" 
son  V.  Denton,  7  Car.  &  P.  85. 

Mere  badness  of  shape,  though  rendering  the 
horse  incapable  of  work,  is  not  unsoundness. 
Lickejtson  v.  Folltit,  1  M.  &  Rob.  299. 

Some  splints  cause  lameness,  others  do  not ;  a 
splint,  therefore,  is  not  one  of  those  patent  defects 
against  which  a  warranty  is  inoperative.  The 
defendant,  therefore,  having  warranted  a  horse 
sound  at  the  time  of  the  contract,  and  the  horse 
having  afterwards  become  lame  from  the  efEects 
of  splint  visible  when  the  defendant  sold  him  : — 
Held,  that  the  defendant  was  liable  on  his 
warranty.  Margetson  v.  Wright,  8  Biilg.  454  ; 
1  M.  &  Scott,  62*2  ;  1  L.  J.,  C.  P.  128. 

Defendant  sold  to  plaintiff  a  horse,  but  before 
doing  so  pointed  out  to  plaintiff  a  splint  it  then 
had.  Defendant  afterwards  gave  a  written 
warranty  to  plaintiff  that  the  horse  was  sound. 
It  soon  afterwards  became  lame  from  that 
splint : — Held,  that  defendant  was  liable  on  the 
warranty.  Smith  v.  Bryant  or  0^ Bryan,  10  Jur. 
(N.8.)  1107  ;  11  L.  T.  346  ;  13  W.  R.  79. 

Defective  formation  or  badness  of  shape,  which 
has  not  produced  lameness  at  the  time  of  the  sale 
of  a  horse,  although  it  may  render  him  more  liable 
to  become  lame  at  some  future  time  (e.g.  "  curby 
hocks"),  is  not  an  unsoimdness.  Brown  v. 
Elhington,  8  M.  &  W.  132  ;  10  L.  J.,  Ex.  336. 

Where  a  horse  is  warranted  sound,  the  buyer 
cannot  recover  for  a  breach  of  the  warranty 
unless  he  shows  that  the  horse  was  unsound  at 
the  time  of  the  sale  ;  and  more  defective  forma- 
tion, not  producing  lameness  at  that  time,  is  not 
an  unsoundness  within  the  meaning  of  the 
warranty.    Bailey  v.  Forrest,  2  Car.  &  K.  131. 

Any  defect  in  the  structure  of  a  horse,  whether 
congenital  or  arising  from  subsequent  disease  or 
accident,  that  diminishes  its  natural  usefulness, 
and  renders  him  less  than  reasonably  fit  for 
present  use  is  unsoundness.  Holiday  v.  Morgan, 
1  El.  &  El.  1 ;  28  L.  J.,  Q.  B.  9  ;  5  Jur.  (N.8.)  69  ; 
7  W.  R.  7. 

Convexity  in  the  formation  of  the  cornea  of 
the  eye  of  a  horse,  making  him  shortsighted, 
and  so  inducing  a  habit  of  shying,  is  such  a 
defect.    lb. 

Qneition  for  Jxiry.] — The  soundness  or  un- 
soundness of  a  horse  is  a  question  peculiarly  fit  for 
the  consideration  of  a  jury,  and  the  court  wiU 
not  set  aside  a  verdict  for  a  preponderance  of 
contrary  evidence.  Lewis  v.  Peake,  7  Taunt. 
153  ;  2  Marsh.  431 ;  17  R.  R.  475. 

Defects  due  to  Miflmaxiagement  ] — ^Where  a 
horse  was  warranted  "  a  thorough  broken  horse 
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for  a  gig,"  and  the  purchaser  had  no  opportunity 
of  using  him  in  a  gig  for  two  month?i,  but  other 
persons  had  done  so,  and  he  had  always  answered 
the  warranty,  but  after  that  time  the  purchaser 
himself  drove  him,  when  he  kicked  and  oroke  the 
gig,  but  it  appeared  that  he  was  :n  unskilful 
driver  : — Held,  that  the  horse  answered  the 
warranty  at  the  time  he  was  sold,  and  that  his 
bad  demeanour  was  owing  to  unskilful  driving. 
Qeddes  v.  Pennington,  5  Dow,  164. 

o.  Siffhtfl  on  Breach. 

Action  for  Damaget.]— The  purchaser  of  a 
horse  can  recover  for  breach  of  a  warranty  in 
an  action  for  damages  only,  and  cannot  sue  for 
money  had  and  received,  as  on  a  failure  of  the 
original  consideration,  unless  there  -was  a  stipu- 
lation in  the  original  agreement  for  rescinding 
the  contract  in  such  event,  or  unless  the  case  is 
one  of  fraud.  Oompertz  v.  Denton^  1  C.  &  M. 
207  ;  1  D.  P.  C.  623  ;  .3  Tyr.  233  ;  2  L.  J.,  Ex.  82. 

After  a  warranty  of  a  horse  as  sound,  the 
vendor,  in  a  subsequent  conversation,  said  that 
if  the  horse  was  unsound  (which  he  denied)  he 
would  take  it  again  and  return  the  money :  this 
is  no  abandonment  of  the  original  contract, 
which  still  remains  open  ;  and  though  the  horse 
is  unsound,  the  vendee  must  sue  upon  the 
warranty,  and  cannot  maintain  an  action  to  re- 
cover back  the  price  after  a  tender  of  the  horse. 
Payne  v.  Wiale,  7,  East,  274  ;  3  Smith,  130. 


Betvm  of  Hone.]~Where  a  horse  has 


been  sold  warranted  sound,  which  it  can  be 
clearly  proved  was  unsound  at  the  time  of  the 
sale,  the  seller  is  liable  to  an  action  on  the 
warranty,  without  either  the  horse  being 
returned  or  notice  given  of  the  unsoundness. 
Fielder  v.  Sturhin,  1  H.  Bl.  17  ;  2  R.  R.  700. 

Where  a  hoi-se  has  been  sold  under  a  warranty 
of  soundness,  the  seller  is  liable  to  an  action,  if 
the  horse  is  not  sound  at  the  time  of  sale,  though 
the  horse  is  returned,  and  though  the  buyer 
suffers  a  considerable  time  to  elapse  before  he 
complains  of  the  unsoundness,  or  offers  to 
return  the  horse.  PatteahM  v.  Tranter,  4  X.  ic 
M.  649  ;  3  A.  &  £.  103  ;  1  H.  4:  W.  178  ;  4  L.  J., 
K.  B.  162. 

^  Becovery  of  Price  by  Buyer — Failure  of  Con- 
lideration.] — If  goods  are  delivered  generally  of 
the  sort  ordered,  but  of  bad  quality  and  quite 
unfit  for  use,  the  price  cannot  be  recovered 
back  as  upon  a  to'tal  failure  of  consideration. 
Ihrtune  v.  Zinghamy  2  Camp.  416. 

Conditioni  for  Betum  within  limited  Time 
in  Caie  of  Breach.]— The  plaintiff  bought  a 
horse  by  public  auction  at  a  repository,  war- 
ranted to  be  a  good  worker,  subject  to  the  con- 
dition that  "horses  warranted  good  workers, 
whether  8o'.d  by  private  treaty  or  public  auction, 
not  answering  such  wan*anty,  must  be  returned 
before  live  o'clock  of  the  day  after  the  sale ; 
and  shall  then  be  tried  by  a  person  to  be  ap- 
pointed by  the  auctioneer,  and  the  decision  of 
such  person  shall  be  linaL"  The  horse  was 
not  returned  within  the  stipulated  time  : — Held, 
on  demurrer  in  an  action  on  the  warranty 
that  the  plaintiff's  only  remedy  was  under  the 
condition,  and  that  he  could  not  maintain  the 
action.  Ilifich^liffe  v.  BarwicJt,  49  L.  J.,  Ex. 
496  ;  5  Ex.  D.  177  ;  42  L.  T.  492  ;  28  W.  R.  940 ; 
44  J.  P.  615—0.  A. 


The  plaintiff  bought  a  house  of  the  defendant 
warranted  quiet  to  ride.  One  of  the  conditions- 
of  the  contract  was  to  the  effect  that  if  the- 
buyer  contended  that  the  horse  did  not  corres- 
pond with  the  warranty  it  must  be  returned  on 
the  second  day  after  the  sale,  and  that  the  non- 
return within  the  time  limited  should  be  a  bar 
to  any  claim  on  account  of  any  breach  of 
warranty.  The  horse  was  removed  by  the  plain- 
tiff, and  while  being  ridden  fell,  and  was  so- 
injured  that  it  could  not  safely  be  returned  on. 
the  second  day  after  the  sale,  but  the  plaintiff' 
gave  notice  to  the  defendant  on  that  day  that 
the  animal  was  not  according  to  warranty,  and 
was  unfit  to  travel : — Held,  that,  under  these- 
circumstances,  the  non-return  of  the  horee- 
within  the  period  stipulated  by  the  condition 
was  no  bar  to  an  action  for  breach  of  the 
warranty.  Cliapman  v.  Withers,  57  L.  J.,  Q.  B^ 
457  ;  20  Q.  B.  D.  824 ;  37  W.  R.  29. 

Though  on  the  sale  of  a  horse  there  is  an  ex- 
press warranty  by  the  seller  that  the  horse  is- 
sound,  yet  if  it  is  accompanied  with  an  under- 
taking on  the  part  of  the  seller  to  take  the  horse 
again,  and  pay  back  the  purchase-money,  if  on 
trial  he  shall  be  found  to  have  any  of  the  defects 
mentioned  in  the  warranty,  the  buyer  must 
return  the  horse  as  soon  as  he  discovers  any  of 
those  defects,  in  order  to  maintain  an  action  on 
the  warranty,  unless  he  has  been  induced  to> 
prolong  the  trial  by  any  subsequent  misrepresen- 
tation of  the  seller.  Adam  v.  Richards,  2  H.  Bl. 
673  ;  3  R.  R.  568. 

In  such  case  the  term  "  trial "  means  a  reason- 
able triaL    lb. 

Bight  to  Betum.] — ^The  right  to  return  & 
chattel  sold  with  a  warranty  which  proves  in- 
correct is  not  taken  away  by  the  fact  that 
the  buyer  before  removing  the  chattel  might 
have  found  out  that  the  warranty  was  untrue,  or- 
by  the  fact  that  the  chattel  whilst  it  is  in  the 
buyer's  possession  is  injured  without  his  default 
by  an  accident  arising  from  a  defect  inherent  in 
the  chattel.  Head  v.  Tatteraall,  41  L.  J., 
Ex.  4 ;  L.  R.  7  Ex.  7  ;  25  L.  T.  631  ;  20  W.  R. 
115. 

The  plaintiff  bought  of  the  defendant  a  mare- 
warranted  to  have  been  hunted  with    certain 
packs  of  hounds.    According  to  the  terms  of  the- 
sale,  the  mare  if  objected  to  was  to  be  returned 
within  a  specified  time.    The  plaintiff  paid  for 
the    mare,  but  before  removing  her  from  the- 
defendant's  establishment  he  was  informed  by 
some  person  that  the  warranty  was  incorrect.. 
The  mare,  whilst  she  was  being  taken  away  by 
the  plaintiff's  groom,  became  restive  and  received 
serious  injury.    The  plaintiff  returned  her  to  the- 
defendant  within  the  specified  time.    The  war- 
ranty was  in  fact  untrue  : — Held,  in  an  action 
to  recover  the  price  of  the  mare,  that  nothing 
that  had  happened    took  away  the  plaintiffs 
right  to  return  the  mare,  and  that  he  was  en- 
titled to  succeed.    Ih, 


-Goods  not  Equal  to  Sample.] — B.  engaged 


to  supply  shoes  to  C,  to  be  according  to  sample- 
and  to  be  inspected  and  paid  for  by  C.  before- 
shipment,  it  being  known  that  the  shoes  were 
intended  for  the  French  army  ;  a  large  quantity 
of  shoes  were  inspected,  approved,  and  delivered, 
and  a  portion  then  sent  by  C.  to  Lille.  It  was 
subsequently  discovered  by  C.  that  some  of  the- 
shoes  contained  paper  in  the  soles  which  the 
French  authorities  would  not  allow,  and  after 
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'various  communications  B.  engaged  to  take  back 
the  shoes  returned  because  they  contained  paper, 
but  not  a  larger  quantity  if  only  a  few  were  so 
defective.  The  French  authorities  rejected  all, 
and  on  cutting  open  a  large  number  most  were 
found  to  contain  paper,  which  was  also  found  in 
the  sample  ;  the  shoes  both  delivered  and  unde- 
livered were  inferior  to  sample,  and  the  defect 
could  not  be  discovered  by  any  I'easonable  in- 
spection. C.  gave  notice  that  he  rejected  the 
«hoe8  delivered  and  would  receive  no  more,  and 
brought  an  action  : — Held,  that  C.  was  entitled 
to  reject  the  shoes  delivered,  and  throw  them 
back  on  B.'s  hands  at  Lille  and  in  England 
respectively,  to  refuse  to  receive  more,  and  to 
recover  as  damages  the  whole  money  paid,  the 
expense  of  sending  to  and  keeping  at  LiUe,  and 
the  loss  of  profit  on  all  shoes  delivered  or 
not.  Heilhutt  v.  Hi^kmn,  41  L.  J.,  C.  P.  228  ; 
L.  R.  7  C.  P.  438  ;  27  L.  T.  336 ;  20  W.  R. 
iaS5. 

Held,  also,  that  the  shoes  could  not  have  been 
thrown  back  on  B.'s  hands  at  Lille  but  for  the 
second  engagement.    lb. 

In  England,  if  goods  are  sold  by  sample,  and 
they  are  delivered,  and  accepted  by  the  pur- 
chaser, he  cannot  return  them ;  but  if  he  has 
taken  the  delivery  conditionally,  he  has  a  right 
to  keep  the  goods  for  a  sufficient  time  to  enable 
him  to  give  them  a  fair  trial,  and  if  they  are 
found  not  to  correspond  with  the  sample,  he  is 
then  entitled  to  return  them.  Couston  v.  (Thap- 
man,  L.  R.  2  H.  L.  (Sc.)  250. 

In  England,  if  a  horse  is  sold  with  the  warranty 
of  sonndness,  and  it  turns  out  to  be  unsound,  the 
purchaser  cannot  return  the  horse  unless  there  is 
a  stipulation  that  if  the  horse  does  not  answer  to 
the  warranty  the  purchaser  shall  be  at  liberty  to 
return  it.  But  in  Scotland,  as  I  understand  the 
law  of  that  country,  there  would  be  an  absolute 
light  to  return  the  horse  upon  the  discovery  of 
its  unsoundness,  without  any  specific  stipulation 
to  that  effect — Per  Lord  Chelmsford.    lb. 

Up)on  the  sale  of  specific  goods,  with  a  warranty 
that  they  are  equal  to  sample,  the  vendee  cannot, 
it  seems,  refuse  to  receive  them  on  the  ground 
that  they  do  not  correspond  with  the  sample, 
unless  there  is  an  express  condition  to  that  effect ; 
but  must  resort  to  a  cross  action,  or  rely  on  the 
non-correspondence  with  the  samples  as  a  ground 
for  reduction  of  damages.  Dawson  v.  CollU^ 
10  C.  B.  623  ;  2  L.  M.  &  P.  14  ;  20  L.  J.,  C.  P. 
116. 

If  a  party  purchases  an  article  at  a  certain 
price,  pursuant  to  a  specimen  exhibited,  and  on 
delivery  it  is  found  to  be  of  inferior  performance, 
the  party  cannot,  in  an  action  for  goods  sold,  set 
up  the  inferiority  to  the  specimen :  he  should 
have  returned  it,  and  so  have  rescinded  the  con- 
tract.    Grimaldi  v.  White,  4  Esp.  95. 

A  person  bought  at  a  price  named,  "413  bales 
of  wool,  to  arrive  ex  *  otige,'  or  any  vessel  they 
may  be  transhipped  in,  the  wool  to  be  guaranteed 
about  similar  to  samples  in  the  selling  brokers* 
possession  ;  and  if  any  dispute  arises  it  shall  be 
settled  by  the  selling  brokers,  whose  decision  shall 
be  final."  On  the  arrival  of  the  wool,  it  turned 
out  not  about  similar  to  sample,  and  the  brokers 
awarded  that  the  vendee  should  take  it  with  a 
certain  abatement : — Held,  that  as  the  contract 
was  for  the  sale  of  specific  goods,  the  guarantee 
was  not  a  condition,  but  only  a  warranty,  and 
that  the  buyer  could  not  reject  the  wool  on 
account  of  its  inferiority.  Heyworth  v.  HutchiU' 
son,  36  L.  J.,  Q.  B.  270  ;  L.  R.  2  Q.  B.  47.  • 


Ooodf  Betnmed  to  and  Used  by  Seller.] — 
In  an  action  for  a  breach  of  a  warranty  of  a 
horse,  the  buyer  failed  to  prove  a  warranty  at 
the  time  of  sale ;  and  it  appeared  that  he  had 
returned  the  horse  to  the  seller,  who  stated  that  he 
would  keep  it  without  prejudice,  but  afterwards 
used  and  offered  to  sell  it  to  a  third  person  : — 
Held,  that  by  so  doing  he  rescinded  the  original 
contract  of  sale ;  and  the  jury  having  found  a 
verdict  for  the  buyer  for  the  sum  paid  for  the 
horse,  the  court  refused  to  disturb  it.  Zmuf  v. 
Pretton,  2  M.  &  P.  262  ;  7  L.  J.  (o.s.)  C.  P.  14. 

Kot  Bound  to  Betnm  Sejeeted  Ooodg.]— When 
goods  sold  by  sample  are,  when  delivered,  found 
to  be  not  equal  to  sample,  the  purchaser  has  a 
right  to  reject  them,  and  it  is  sufficient  if  he 
gives  the  seller  notice  that  he  rejects  them,  and 
tibat  the  goods  are  at  the  seller's  risk,  and  he  is 
not  bound  to  return  them  to  the  seller  or  to  offer 
to  do  so,  or  to  place  them  in  neutral  custody. 
GHmoldhy  v.  WelU,  44  L.  J.,  C.  P.  203  ;  L.  R.  10 
C.  P.  391  ;  32  L.  T.  490  ;  23  W.  R.  624. 

Where  Goods  kept.] — Semble,  that  the  pur- 
chaser of  a  specific  chattel,  under  warranty, 
having  once  accepted  it,  can  in  no  instanc-e 
return  the  chattel,  or  resist  an  action  for  the 
price,  on  the  ground  of  breach  of  warranty, 
unless  in  case  of  fraud,  or  express  agreement, 
authorising  the  return  or  consent  of  the  vendor. 
But  where  the  contract  is  executory  only,  when 
the  chattel  is  received,  as  where  goods  are  ordered 
of  a  manu&cturer,  and  he  contracts  to  supply 
them  of  a  certain  quality,  or  fit  for  a  certain 
purpose,  the  vendee  may  rescind  the  contract,  if 
the  goods  do  not  answer  the  warranty,  provided 
he  has  not  kept  them  longer  than  was  necessary 
for  the  purpose  of  trial,  or  exercised  the  dominion 
of  owner  over  them,  as  by  selling  them.  Street 
V.  Blay,  2  B.  &  Ad.  466. 

Trial.] — If  a  party  buys  a  specific  cargo 


of  goods,  expected  by  a  particular  ship,  and 
which  are  warranted  to  be  of  a  particular  quality, 
he  has  a  right,  on  the  arrival  of  the  ship,  to 
inspect  such  cargo  before  it  is  delivered  to  him, 
in  order  to  ascertain  whether  the  warranty  has 
been  complied  with ;  and,  if  it  has  not,  he  may 
reject  the  cargo  altogether.  But  if  the  cargo  is 
once  delivered  to  him,  he  has  no  right  to  return 
it,  on  the  ground  that  it  does  not  corresp)ond 
with  the  warranty.  Ibulmin  v.  Hedley,  2  Car.  & 
K.  157. 

A.,  as  agent  of  B.,  sold  a  mare  to  C,  and 
having  no  express  authority  from  B.  to  warrant 
her,  refused  to  do  so,  but,  at  the  time  of  the  sale, 
told  C.  that  "  if  the  mare  was  not  all  right,  she 
was  not  his.'*  C.  thereupon  paid  the  price,  which 
was  received  by  B.  The  mare  proved  unsound. 
C.  returned  her  to  A.,  and  sued  B.  in  the  county 
court  for  a  return  of  the  money.  The  judge  left 
the  following  questions  to  the  jury :  first,  was 
the  mare  sound  or  unsound  at  the  time  of  the 
sale  ?  secondly,  was  there  a  warranty  given  by 

A.  to  C.  ?  thirdly,  was  the  warranty  given  by  the 
authority  of  B.  ?  and  fourthly,  when  the  mare 
was  sent  back  to  A.,  was  she  received  by  him  for 

B.  or  for  C.  ?  The  jury  answered  the  first  and 
third  questions  in  the  negative,  and  the  second 
in  the  affirmative,  and  to  the  last,  that  the  mare 
was  not  received  back  by  A.  on  B.'s  account. 
The  judge  thereupon  entered  a  verdict  for  B. 
The  court  directed  a  new  trial,  on  the  ground 
that  the  proper  question  to  leave  to  the  jury  was, 
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whether  it  was  part  of  the  contract  that  the 
mare  should  be  returned  if  she  proved  unsound. 
Foster  V.  Stnith,  18  C.  B.  166. 

Goods  used.] — ^A  vendee  of  goods  who  has  used 
or  sold  a  portion  of  them  after  he  has  discovered 
that  they  do  not  answer  the  contract,  cannot  re- 
pudiate the  contract  and  recover  back  the  price. 
Ilarmyr  v.  Groves,  15  C.  B.  667  ;  3  C.  L.  R.  406  ; 
24  L.  J.,  C.  P.  53  ;  3  W.  R.  168. 

The  plaintiff  bought  saffron  of  an  inferior 
quality,  and  having  kept  it  six  months,  and  sold 
part,  he  then  objected  that  the  article  was  not 
saffron  : — Held,  in  an  action  for  a  breach  of 
warranty,  that,  from  the  length  of  time  and  in- 
ferior price  given,  it  was  such  an  article  as  the 
plaintiff  intended  to  purchase.  Prosser  v. 
Hooper,  1  Moore,  106 ;  19  R.  R.  630. 

A  party  bought  a  ship  under  a  representation 
that  she  was  copper-fastened.  He  ascertained 
in  the  course  of  a  few  days  that  she  was  not, 
but  did  not  make  any  complaint  to  the  seller  till 
several  months  afterwards,  when  she  had  been 
on  a  voyage  and  returned  :— Held,  that  this  delay 
would  not  prevent  his  recovering  in  an  action 
for  the  misrepresentation,  provided  the  action 
was  in  other  respects  maintainable.  Freeman 
V.  Bak4ir,  2  N.  &  M.  446  ;  5  Car.  Jc  P.  475  ;  6  B. 
&  Ad.  797  ;  3  L.  J.,  K.  B.  17. 

Where  A.  agreed  to  sell  to  B.  a  quantity  of 
prime  bacon  which  B.  weighed  and  examined, 
and  paid  for  by  a  bill  at  two  months,  but  before 
the  bill  became  due  gave  notice  to  A.  that  the 
bacon  did  not  answer  the  contract : — Held,  that 
B.  could  not  give  in  evidence  a  custom  that  the 
buyer  was  bound  to  reject  the  contract,  if  at  all, 
at  the  time  of  examining  the  goods.  Yeuis  v. 
Pirn,  2  Marsh.  141  ;  6  Taunt.  446  ;  Holt,  N.  P. 
95  ;  16  R.  R.  663. 

A  soap-boiler  using  barilla  warranted  of  a 
l)articular  quality,  in  eight  successive  boilings, 
without  complaint,  must  pay  the  full  price. 
Ifitpkins  V.  Appleby,  1  Stark.  477. 

Where  utensils  to  be  used  in  trade  have  been 
contracted  for  and  delivered  at  a  stipulated 
l)rice,  it  is  a  question  for  the  jury  whether  the 
vendee,  who  complains  that  they  are  unfit  for 
the  purpose  for  which  they  were  intended,  had 
used  them  further  than  was  necessary,  in  order 
to  give  them  a  fair  trial.  And  if  not,  the  things 
being  bulky,  and  after  a  reasonable  trial,  found 
unfit  for  such  purpose,  the  vendor,  upon  notice, 
is  bound  to  take  them  away  ;  but  if  the  vendee 
retains  them,  without  giving  such  notice,  he  is 
liable  to  pay  for  the  value  of  the  materials. 
Okell  V.  SmUh,  1  Stark.  107  ;  18  R.  R.  752. 

If  one  ordei-s  a  certain  machine,  e.g.  a  thresh- 
ing-machine, which  when  sent  to  him  turns 
out  to  be  unfit  for  use,  he  should  either  return  it 
immediately,  or  else  give  immediate  notice  to 
the  vendor  to  fetch  it  away  ;  for  if  he  keeps  it 
a  long  time  without  doing  either,  he  will  be  taken 
to  have  waived  all  objections  to  its  goodness. 
Cash  V.  Giles,  3  Car.  &  P.  407. 

As  soon  as  goods  are  discovered  not  to  answer 
the  order  given,  they  should  be  sent  back,  or 
notice  given  to  the  vendor  to  take  them  back, 
or  an  action  cannot  be  maintained  on  the  ground 
of  unfitness  of  the  article.  Fisher  v.  Samuda, 
1  Camp.  190. 

A  person  who  has  purchased  a  horse  warranted 
sound,  selling  it  again,  and  then  repurchasing  it, 
cannot,  on  discovering  that  the  horse  was  un- 
sound when  first  sold,  require  the  original  vendor 
to  take  it  bock  again  ;  nor  can  he,  by  reason  of 


the  unsoundness,  resist  an  action  by  such  vendor 
for  the  price.  But  he  may  give  the  breach  of 
warranty  in  evidence  in  reduction  of  damages. 
Street  v.  Blay,  2  B.  &  Ad.  456. 

In  an  action  for  the  recovery  of  the  price  of  a 
horse,  it  is  no  defence  that  the  warranty  was  not 
true,  if  the  buyer  did  not  return  him  after  being 
apprised  of  the  defect,  but  rendered  the  horse 
less  valuable  by  the  application  of  medicines. 
The  vendee's  remedy  is  an  action  against  the 
seller  for  a  defect  in  the  warranty.  Curtis  v» 
Hannay,  3  Esp.  82. 

Becovery  of  Price  by  Seller  on  Breach.] — ^It 

will  be  a  good  defence  to  an  action  for  the  price 
of  goods  sold  under  a  warranty  that  such  goods 
were  not  of  the  same  description  as  those 
warranted.  Poulton  v.  Lattimore,  4  M.  &  Ry, 
208  ;  9  B.  &  C.  259  ;  7  L.  J.  (o.s.)  K.  B.  225. 

In  an  action  on  a  bill  given  for  the  price  of 
goods  sold  under  a  warranty,  the  breach  of  the 
warranty  is  an  answer  to  the  plaintiff's  demand 
if  the  defendant  has  tendered  back  the  goods,  al- 
though the  plaintiff  did  not  accept  them.  Lewis 
V.  Cosgrave,  2  Taunt.  2. 

In  an  action  for  the  value  of  goods  ordered  by 
the  defendant  from  the  plaintiff,  but  returned, 
it  is  incumbent  on  the  plaintiff  to  prove  that 
they  were  made  agreeably  to  the  order.  Hayden 
V.  Ilayward,  1  Camp.  180, 

Sale  by  Order  of  Court.! — In  an  action  for  the 
breach  of  warranty  of  a  norse,  an  order  may  be 
made  for  the  sale  of  a  horse,  as  "  goods  which 
for  some  just  and  sufficient  reason,  it  may  be 
desirable  to  have  sold  at  once."  Bartholovicw 
V.  Freeman,  3  C.  P.  D.  316  ;  88  L.  T.  814  ;  26  W. 
R.  743. 

Where  Deceit.] — ^Where  the  facts,  as  between 
buyer  and  seller,  amount  to  a  warranty,  the  buyer 
may  maintain  assumpsit  on  the  contract,  although 
the  facts  amount  to  deceit  on  the  part  of  the 
seller ;  and  might  8upp)ort  an  action  of  deceit. 
Wood  V.  Smith,  6  M.  &  Ry.  124  ;  4  C.  &  P.  45  ;  1 
M.  &  M.  589  ;  8  L.  J.  (O.8.)  K.  B.  50. 

d.  Pleadinffs  in  Actions. 

i.  Parties. 

Different  Owners.] — If  two  persons  severally 
employ  a  dealer  to  sell  their  horses,  and  he  sells 
both  to  one  purchaser  at  an  entire  price,  and 
warrants  them  sound,  the  purchaser  cannot 
divide  the  contract,  and  bring  an  action  on  the 
warranty  against  one  of  the  sellers  in  respect  of 
the  unsoundness  of  his  horse.  Symotids  v.  Carr, 
1  Camp.  361. 

ii.  Claims. 

Scienter.] — In  an  action  for  the  breach  of  an 
express  warranty  of  goods,  the  scienter  need  not 
be  charged  or  proved.  Williamson  v.  Allison^  2 
East,  446. 

In  an  action  for  a  breach  of  an  express  war- 
ranty that  a  horse  was  quiet,  if  the  declaration 
^eges  that  the  defendant  well  knew  him  to  be 
unquiet,  this  is  an  unnecessary  averment,  and 
need  not  be  proved.  Gresliam  v.  Postan,  2  Car. 
&  P.  640. 

But  in  an  action  for  the  deceit  when  there  is 
no  warranty,  it  is  necessary  both  to  allege  and 
prove  a  scienter.    Dovoding  y.  Mortimer,  2  East 
450,  n« 
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A  declaration  on  a  warranty  alleging  that  seed 
"was  good,  which  the  defendant  could  warrant, 
is  sufficient  after  verdict.  Button  v,  Corder,  7 
Taunt.  405  ;  1  Moore,  109. 

The  plaintiff  bought  of  the  defendant  the 
household  furniture,  fixtures,  utensils  in  trade, 
&c.,  of  a  public-house,  as  per  inventory  taken  by 
W.  W.,  for  262^.,  upon  a  representation  by  the 
defendant  that  the  i*eceipts  of  the  house  were 
80^.  per  month,  which  representation  turned  out 
to  be  fali»e.  The  declaration  alleged  the  agree- 
ment to  be  for  the  purchase  of  the  goodwill, 
furniture,  fixtures,  &c. ; — Held,  that  it  substan- 
tially stated  the  true  nature  of  the  agreement. 
Cater  v.  Wood,  19  C.  B.  (N.S.)  286. 

Promiie  Stated  in  Part  only.  J — Where  the 
whole  consideration  of  a  promise  is  truly  stated? 
and  also  all  such  part  of  the  promise  itself,  the 
breach  of  which  is  complained  of,  it  is  not  neces- 
sary to  state  in  the  declaration  other  parts  of  the 
promise,  not  qualifying  or  varying  in  any  respect 
the  parts  so  complaint  of  as  broken  ;  as  where 
the  plaintiff  declared  that,  in  consideration  of  his 
re-delivery  to  the  defendant  of  an  unsound  horse, 
which  he  had  before  then  sold  to  the  plaintiff, 
the  defendant  promised  to  deliver  to  him  another 
horse  in  lieu,  which  should  be  worth  80Z.,  and  be 
a  young  horse,  and  then  alleged  a  breach  in  both 
those  respects : — Held,  sufficient,  though  the 
proof  was  not  only  of  a  promise  that  the  second 
horse  should  be  worth  SO/,  (which  it  was  not), 
and  be  a  young  horse,  but  also  of  a  warranty  that 
it  was  sound,  and  had  never  been  in  harness. 
Miles  V.  Sheioard^  8  East,  7. 

Statement  of  Consideration  for  Promise.] — A 

declaration  stated  that  heretofore,  to  wit,  on  the 
29th  of  September,  1840,  in  consideration  that 
the  plaintiff  at  the  request  of  the  defendant  had 
bought  of  the  defendant  a  hoi'se  for  30/.,  he  pro- 
mis^  the  plaintiff  that  the  horse  was  sound  and 
free  from  vice : — Held,  in  arrest  of  judgment,  that 
the  promise  appeared  to  have  been  maile  in 
respect  of  a  precedent  executed  consideration ; 
that  it  must  be  taken  to  have  been  an  express 
promise,  but  that  no  express  promise  on  such  a 
consideration,  though  executed  at  request,  could 
extend  beyond  the  promise  which  the  law  would 
imply  while  the  consideration  was  executory ; 
that  at  the  time  of  sale  the  only  implied  promise 
was  to  deliver  the  horse  on  request,  and  that 
after  the  sale,  therefore,  there  was  no  considera- 
tion for  the  subsequent  express  promise  of  war- 
ranty. Rosrorla  v.  Thomas^  2  Gr.  &  D.  508  ;  3 
Q.  B.  234  ;  11  L.  J.,  Q.  B.  214  ;  6  Jur.  929. 

A  declaration  alleged,  that,  in  consideration 
that  the  plaintiff  would  buy  of  the  defendant  a 
horse,  at  a  *'  certain  price  or  sum,  to  wit,  the  sum 
of  56Z.  16^.,'*  he  promised  that  the  horse  was 
sound.  Breach,  that  he  was  unsound.  At  the 
trial,  it  was  proved  that  the  plaintiff,  who  was  a 
tailor,  agreed  to  give  for  the  horse  55Z.  and  a  new 
pair  of  breeches,  value  IZ.  1G«. : — Held,  no 
variance.  Saxty  v.  ^Vil1iin,  11  M.  &  W.  622  ;  1 
D.  &  L.  281  ;  12  L.  J.,  Ex.  381  ;  7  Jur.  704. 

Proof  that  the  defendant  agreed  to  sell  his 
horse,  warranted  sound,  to  the  plaintiff  for 
3U.  10^.,  and  at  the  same  time  agreed  that  if  the 
plaintiff  would  take  the  horse  at  that  value,  he, 
the  defendant,  would  buy  another  horse  of  the 
plaintiff's  brother  for  HI,  4;r.,  and  that  the  differ- 
ence only  should  be  paid  to  the  defendant,  will 
support  a  count  charging  only,  that,  in  considera- 
tion that  the  plaintiff  would  buy  of  the  defen- 


dant a  horse  for  3U.  10*.,  the  defendant  pro- 
mised that  it  was  sound,  and  that  in  fact  the 
plaintiff  did  buy  the  horse  for  that  price,  and  did 
pay  to  the  defendant  the  31/.  10*.  Hands  v. 
Burtan,  9  East,  349. 

In  an  action  for  breach  of  a  warranty  of  the 
soundness  of  the  defendant's  mare,  the  plaintiff 
in  his  declaration  alleged,  that,  in  consideration 
that  he  would  deliver  a  horse  of  his  to  the 
defendant,  and  also  pay  him  a  certain  sum  in 
exchange  for  a  mare  of  the  defendant,  the  latter 
undertook  that  she  was  sound.  In  order  to  prove 
the  warranty  of  the  defendant's  mare,  the  plain- 
tiff produced  a  receipt  written  by  the  defendant, 
and  given  on  the  payment  of  the  money,  in 
which  it  was  stated  that  both  the  horse  and 
mare  were  warranted  sound : — Held,  that  the 
declaration  could  not  be  supported,  as  it  did  not 
set  out  the  whole  of  the  consideration,  the 
plaintiff  not  having  alleged  that  he  had  warranted 
his  horse  to  be  sound.  Cfoss  v.  Bartlett^  3  M.  & 
P.  537  ;  8  L.  J.  (o.a)  C.  P.  22. 

Yariaaee  by  Conditional  Promise.]— In  an 
action  on  a  warranty  of  a  horse,  the  considera- 
tion stated  for  the  warranty  was,  that  the  plain- 
tiff would  purchase  the  horse  for  63/. ;  but  the 
consideration,  as  proved,  was,  that  the  plaintiff 
would  give  that  sum,  and,  if  the  horse  was  lucky, 
would  give  the  defendant  5/.  more,  or  the  buying 
of  another  horse  : — Held,  no  variance,  the  con- 
ditional promise  omitted  in  the  declaration  being 
too  vague  to  be  legally  enforced,  and  not  amount- 
ing in  point  of  law  to  a  promise.  Guthing  v. 
Lyym,  2  B.  &  Ad.  232. 

A  plaintiff  purchased  a  horse  for  55/.,  the  de- 
fendant warranting  him  sound,  and  agreeing  to 
give  1/.  back  if  the  horse  did  not  bring  the  pGiin- 
tiff  4/.  or  5/.  The  averment  in  the  declaration 
was,  that,  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  horse  for  a  certain 
price,  to  wit,  56/.,  the  defendant  undertook  the 
horse  was  sound  : — Held,  a  variance.  Blyth  v. 
Bampton,  3  Bing.  472  ;  11  Moore,  387  ;  4  L.  J. 
(O.S.)  C.  P.  157. 

Seefurtlier^  ante,  coL  397. 

Liability  for  Diseased  Animals.]— A  declara- 
tion alleged  that  the  defendant  was  possessed  of 
a  horse,  and  knowing  it  to  be  afflicted  with 
glanders,  caused  it  to  be  sold  by  auction  at  a 
horse  r€^itory,and  the  plaintiff,  believing  it  to 
be  in  a  healthy  state,  became  the  purchaser,  and 
paid  a  large  sum  for  it,  and  by  reason  of  its 
diseased  state  the  horse  was  utterly  worthless  to 
the  plaintiff,  and  he  paid  a  veterinary  surgeon  for 
examining  it ;  and  in  consequence  of  the  horse 
being  put  into  the  plaintiff's  stable,  therein 
another  horse  of  his  was,  that  horse  became 
infected  and  died  of  the  disease,  and  the  plain- 
tiff was  obliged  to  pay  money  in  endeavounns  to 
cure  it : — Held,  that  the  declaration  disclose?  no 
cause  of  action.  "Hill  v.  Balls,  2  H.  &  N.  299  ; 
27  L.  J.,  Ex.  45 ;  3  Jur.  (N.S.)  692 ;  5  W.  R.  740. 

The  mere  fact  of  selling  a  glandered  horse 
is  not  an  illegal  act,  either  at  common  law  or 
under  16  &  17  Vict.  c.  62.    Jft. 

A  horse  repository  is  not  necessarily  a  "  public 
and  open  place  "  within  s.  1  of  the  statute.    Ih, 

To  bring  a  horse  infected  with  glanders  into  a 
public  pLice  to  the  danger  of  infecting  the 
people  is  a  misdemeanour  at  common  law.  Beg, 
V.  ilenson,  Dears.  C.  C.  24. 

An  indictment  that  the  defendant  knew  that  a 
mare  which  he  brought  into  a  fair  was  glandered  : 
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— Held,  good,  without  an  averment  that  he  knew 
that  the  glanders  was  a  disease  communicable 
to  mankind.    lb, 

iii.  Defences. 

If  0  Promiie — Eyidenoe.] — A  declaration  stated, 
that  the  defendant  undertook  and  promised  that 
the  horse  was  sound  and  quiet  in  harness.  He 
pleaded  that  he  did  not  promise  as  alleged.  The 
evidence  was,  that  he  had  said  that  the  horse 
was  quiet  and  sound  in  all  respects  : — Held,  first, 
that  the  proof  satisfied  the  allegation  ;  and, 
secondly,  that  he  could  not  under  the  plea  give 
any  evidence  tending  to  show  that  the  horse  was 
not  unsound.    Smith  v.  Parsans^  8  Car.  &  P.  199. 

Infancy.] — Infancy  is  a  good  defence  to  an 
action  on  the  warranty  of  a  horse.  Howlett  v. 
Ha^voell^  4  Camp.  118. 

Where  a  plaintiff  declared  that,  having  agreed 
to  exchan^  mares  with  the  defendant,  the 
defendant  by  falsely-  warranting  his  mare  to  be 
sound  well  knowing  her  to  be  unsoimd,  falsely 
and  fraudulently  deceived  the  plaintiff  : — Held, 
that  infancy  was  a  good  plea  in  bar.  Green  v. 
Greenbank,  2  Marsh,  485  ;  17  R.  R.  529. 

e.  Bvidenoe. 

Parol.]  —  The  defendant  gave  a  verbal 
warranty  of  a  horse,  which  the  plaintiff  there- 
upon bought  and  paid  for,  and  the  defendant 
then  gave  him  the  following  memorandum : — 
**  Bought  of  G.  P.  a  horse  for  the  sum  of  IL  2*.  6rf. 
G.  P."  : — Held,  that  parol  evidence  might,  not- 
withstanding, be  given  of  the  warranty.  Allen. 
V.  Pink,  4  M.  &  W.  140  ;  1  H.  &  H.  207  ;  7  L.  J., 
Ex.  206. 

In  an  action  for  a  breach  of  warranty  on  the 
sale  of  goods  upon  a  written  contract,  parol 
evidence  is  not  admissible  to  show  that  the 
seller's  agent,  at  the  time  of  the  sale,  represented 
the  goods  to  be  of  a  particular  quality.  Harnor 
V.  Grates,  15  C.  B.  667  ;  3  C.  L.  R.  306 ;  24 
L.  J.,  C.  P.  53  ;  3  W.  R.  168. 

In  an  action  for  false  representations  on  the 
sale  of  a  ship,  whereby  she  was  classed  lower  in 
Lloyd's  books  than  she  would  have  been  had  she 
been  built  of  the  materials  described  : — Held, 
that,  although  the  sale  took  place  under  a 
written  contract,  setting  forth  the  build  and 
dimensions  of  the  vessel  (but  omitting  all  mention 
of  the  materials),  the  plaintiff  was  at  liberty  to 
give  in  evidence  verbal  statements  and  declara- 
tions made  by  the  defendant  touching  the  ship, 
pending  the  negotiations  for  the  purchase,  and 
before  the  written  contract  was  entered  into, 
amounting  to  a  warranty  that  her  frame  was  of 
a  particuSir  description  of  timber.  WrigM  v. 
Crmkes,  2  Scott  (N.B.)  685. 

A  horse  was  sold  under  a  written  warranty, 
contained  in  a  receipt  for  the  purchase  money, 
which  was  given  to  the  buyer's  servant ;  the 
son  of  the  sefier  (who  was  proved  to  have  been 
present  when  the  bargain  was  made,  and  to 
have  acted  at  other  times  in  his  father's  busi- 
ness, but  never  to  have  sold  a  horse  by  him- 
self), got  the  receipt  back  from  the  servant  by 
a  fraudulent  representation : — Held,  in  an  action 
on  the  warranty  against  the  father,  that, 
under  such  circumstances,  parol  evidence  of 
the  contents  could  not  be  given,  but  that  the 
son  must  be  called  as  a  witness  ;  the  son,  being 
called,  proved  that  he  went  for  the  receipt  by 


desire  of  a  person  named  Tawney,  the  owner  of 
the  horse,  for  whom  his  father  sold  on  conunis- 
sion,  and  did  not  mention  the  subject  to  his 
father  till  he  had  obtained  it ;  his  father  then 
had  possession  of  the  receipt  for  a  very  short 
time,  after  which  it  was  sent  to  Tawney  : — Held, 
that  this  fact  did  not  vary  the  case,  so  as  to  let 
in  the  parol  testimony.  Best  v.  Osborne,  2  Car. 
&P.  74;  R.  &M.  290. 

Where  representations,  which  may  amount  to 
a  warranty,  are  contained  in  letters  which  con- 
stitute a  contract  of  sale,  evidence  is  admissible 
of  the  surrounding  circumstances  for  the  purpose 
of  showing  that  no  warranty  was  contemplated 
by  the  parties.  Stucley  v.  Baihj,  1  H.  &  C.  405 ; 
31  L.  J.,  Ex.  483  ;  10  W.  R.  720. 

On  a  sale  of  goods,  a  sale-note  having  been 
given,  with  a  certain  description  relied  on  as  a 
warranty,  evidence  is  not  admissible  to  show 
that  they  were  to  be  bought  as  they  were. 
Schweir  v.  TJi4)rne,  3  F.  &  F.  243. 

BoAeienoy.] — In  an  action  by  a  farmer  against 
a  chemist  for  vending  a  sheep-wash,  which  killed 
his  sheep,  the  evidence  being  that  it  was  used 
according  to  the  chemist's  directions,  and  that 
the  sheep  died  from  the  absorption  of  arsenic 
contained  in  it,  although  it  was  also  shown  that 
the  same  mixture  had  been  sold  by  the  chemist 
for  many  years,  and  used  with  impunity,  the 
jury  was  directed  that  they  might  find  for  the 
plaintiff  upon  this  evidence.  Bla^k  v.  Elliot, 
1  F.  &  F.  595. 

Letters.] — In  an  action  on  a  warranty  of  a 
horse,  letters  passing  between  the  plaintiff  and 
the  defendant,  in  which  the  plaintiff  writes  : — 
"  VTou  will  remember  that  you  represented  the 
horse  to  me  as  a  five  year  old,"  &c.,  to  which 
the  defendant  answers  : — "  The  horse  is  as  I 
represented  it,"  are  suflScient  evidence  from 
which  the  jury  may  infer  that  a  warranty  was 
given  at  the  time  of  sale  ;  and  it  is  not  necessary 
to  give  other  proof  of  what  actually  passed  when 
the  contract  was  made.  Salm-on  v.  Ward,  2  Car. 
&  P.  211. 

Inyoiee.] — The  description  in  the  invoice  of 
goods  is  sutficient  proof  of  a  warranty  that  they 
sliould  be  of  that  paiticular  description.  Bridge 
V.  Wain,  1  Stark.  504  ;  18  R.  R.  815. 

Reoeipt — Stamp.] — A  receipt  for  the  price  of  a 
horse  containing  a  warranty  of  soundness  may 
be  read  in  evidence  to  prove  the  warranty,  with- 
out an  agreement  stamp.  Skrlne  v.  Elnwre,  2 
Camp.  407;  11  R.  R.  754. 

Cnitom.] — A  contract  was  made  for  the  sale 
of  a  quantity  of  "  Scott  &  Co.'8  mess-pork,"  and 
it  appeared  by  the  evidence  of  mercantile 
men  that  Scott  &  Co.  were  accustomed  to  pre- 
pare and  manufacture  pork  of  a  superior  quality, 
which  insured  it  a  premium  in  the  market : — 
Held,  that  the  evidence  of  the  mercantile  men 
was  properly  received.  Powell  v.  Horton,  2 
Hodges,  12  ;  2  iBing.  (x.O.)  668  ;  3  Scott,  110  ; 
5  L.  J.,  C.  P.  204. 

Where  timber  was  sold,  warranted  "sound," 
and  an  issue  was  taken  as  to  whether  it  was 
sound  or  not,  evidence  was  allowed  to  be  given, 
with  a  view  of  showing  that  in  the  timber 
trade  the  word  *' sound"  had  a  technical  and 
conventional  meaning.  Woodhouse  v.  Swift,  7 
Car.  &  P.  310. 
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Boles — Of  Auotion  Mart.] — The  court  will 
take  into  consideration  the  rules  of  an  auction 
mart  in  an  action  for  breach  of  warranty  ;  but 
■where  the  sale  was  by  private  contract  those 
rules  cannot  prevail.  Tumnwns  v.  Oammell^ 
15  L.  T.  191.  See  SoMrt  v.  Byde,  8  M.  &  W. 
72S  ;  1  D.  (N.S.)  60  ;  10  L.  J.,  Ex.  479. 

What  constitutes  a  public  sale  at  a  horse  re- 
pository determined.    Ih. 

Of   Hone   Bepository  ~ Kotioe  of.]  — 


Certain  rules  were  posted  up  at  a  reposltpiy  for 
horses,  regulating  sales  by  private  cohWact 
there: — Held,  that  parties  contracting  at  the 
repository  having  notice  of  the  rules,  impliedly 
jidopted  the  terms  of  the  rules.  Bywater  v. 
Hiehardsan,  8  N.  &  M.  748  ;  1  A.  &  E.  508  ;  3 
Ej,  J.,  K.  6.  164. 

A  plaintiff  bought  a  horse,  warranted  sound, 
hj  private  contract,  at  a  repository.  At  the  time 
of  sale  there  was  a  board  fixed  to  the  wall  of 
the  repository,  having  certain  rules  painted  upon 
it,  one  of  which  was,  that  a  warranty  of  soundness 
there  given  should  remain  in  force  till  noou  of 
the  day  following,  when  the  sale  should  become 
complete,  and  the  seller's  responsibility  termi- 
nate, unless  a  notice  and  a  surgeon's  certificate 
of  unsoundness  were  given  in  the  meantime.  The 
rules  were  not  particularly  referred  to  at  the 
time  of  this  sale  and  warranty.  The  horse  proved 
unsound,  but  no  complaint  was  made  till  after 
twelve  on  the  following  day.  The  unsoimdness 
was  of  a  nature  likely  not  to  be  immediately  dis- 
covered :  some  evidence  was  given  to  show  that 
the  defendant  knew  of  it ;  and  the  horse  was 
shown  at  the  sale  under  circumstances  favour- 
able for  concealing  it.  After  a  verdict  for  the 
plaintiff  : — Held,  that  there  was  sufficient  proof 
of  the  plaintiff  having  had  notice  of  the  rules  at  the 
time  of  the  sale  to  render  them  binding  on  him.  lb. 

Held,  also,  that  the  rule  in  question  was  such 
as  a  seller  might  reasonably  impose,  and  that  the 
facts  did  not  show  such  fraud  or  artifice  in  him 
as  would  render  the  condition  inoperative.    Jb. 

Proof  of  TJnsonndnesi  of  whioh  Seller  liad 
no  ITotiee — Hew  Trial.]  —  In  an  action  on  a 
warranty  of  a  horse,  it  is  no  ground  for  a  new 
trial  that  the  defendant  was  taken  by  surprise 
by  the  proof  of  a  particuLar  kind  of  unsoundness, 
of  which  he  had  no  previous  notice.  Atterbury 
V.  Fairmunor^  1  L.  J.  (0.8.)  C.  P.  63. 

t*  Damages. 

DlBoaied  Cattle.] — The  defendant  sold  a  cow 
to  the  plaintiff,  a  farmer,  with  a  warranty  that 
she  was  free  from  foot-and-mouth  disease.  The 
plaintiff  placed  the  cow  (which  had  the  disease) 
with  other  cows,  and  some  of  these  became  iu- 
fected  with  the  disease,  and  died,  as  also  did  the 
cow  in  question  : — Held,  that  the  defendant  was 
liable  in  damages  for  the  entire  loss,  if  when  he 
sold  the  cow  he  knew  that  the  plaintiff  was  a 
farmer  and  that  he  would  or  probably  might 
place  the  infected  cow  with  others.  Smith  v. 
Oreen,  45  L.  J.,  C.  P.  28  ;  1  C.  P.  D.  92  ;  33 
L.  T.  572;  24  W.  R.  142. 

The  defendant,  who  was  a  cattle  dealer  and  a 
butcher,  knowing  that  a  cow  which  he  had 
recently  bought  was  a  foreign  cow,  and  that  she 
was  suffering  from  an  infectious  disease,  but  not 
knowing  that  the  disease  was  the  cattle  plague, 
from  which  she  died  shortly  afterwards,  sold  her 
to  the  plaintiff,  a  farmer,  warranting  her  to  be 
found,  and  falsely  representing  that  she  was  an 


English  cow  which  had  come  from  his  father's 
farm,  and  that  she  was  free  from  disease.  The 
plaintiff  having  placed  her  in  a  cowhouse  with 
nve  of  his  other  cows,  they  became  infected  by 
the  cattle  plagae,  from  which  the  cow,  which  he 
had  bought,  was  in  fact  suffering,  and  died : — 
Held,  in  an  action,  containing  counts  on  the 
warranty  and  for  the  false  representation,  first, 
that  under  the  latter  count,  as  well  the  value  of 
the  five  cows,  as  that  of  the  cow  which  the 
plaintiff  had  bought,  was  recoverable,  his  loss 
in  respect  of  both  those  grounds  of  damage 
being  the  direct  and  natui-al  result  of  the  de- 
fendant's representation.  Mullett  v.  Mason^  1 
H.  &  R.  779  ;  35  L.  J.,  C.  P.  299  ;  L.  R.  1  C.  P. 
559  ;  12  Jur.  (Tsr.S.)  547  ;  14  L.  T.  558  ;  14  W.  R. 
898.    But  see  Ward  v.  Ilobbs,  ante,  col.  493. 

Bale  of  Fieture. — Bub-tale,] — A.  sold  a  picture 
to  6.,  warranting  it  a  Claude ;  B.  sold  it  to  J., 
aud  warranted  it  a  Claude  to  him.  The  picture 
was  not  a  Claude,  and  J.  brought  an  action 
against  B.  on  the  warranty.  B.  defended  the 
action,  and  J.  recovered  damages  and  costs 
against  him.  B.  then  brought  an  action  against 
A.  upon  the  first  warranty  : — Held,  that  B.  was 
in  that  action  entitled  to  recover  against  A.  the 
amount  of  the  damages  and  costs  that  B.  had 
paid  to  J.,  and  also  the  costs  incurred  by  B.  in 
defending  the  first  action  ;  but  that,  if  the  jury 
should  be  of  opinion  that  the  sale  from  B.  to  J. 
was  not  a  real  sale  of  the  picture  in  the  ordinary 
course  of  business,  but  merely  a  colourable  sale, 
on  the  usurious  discount  of  a  bill,  they  ought  to 
disallow  these  sums.  Pennell  v.  Woodbum,  7 
Car.  &P.  117. 

Bale  of  Seed.] — On  a  sale  of  seed  potatoes,  the 
potatoes  were  of  an  inferior  quality  to  that  war- 
ranted : — Held,  that  the  purchaser  was  entitled 
to  the  difference  in  value  between  the  crop 
actually  produced  and  the  crop  that  would  have 
been  produced  if  the  warranty  had  been  complied 
with,  if  it  were  a  reasonable  thing  for  the  pur- 
chaser to  plant  the  seed  without  examination. 
Wagsfaffy,  Shartliorn,  Dairy  Cv,,  1  Cab.  &  E.  324. 

Evidence  of  ClaimB  by  Bnb-pnrchateri — ^Ad- 
migsibility.] — In  an  action  brought  by  a  pur- 
chaser on  a  breach  of  warranty  on  a  sale  of 
goods,  evidence  given  by  sub-purchasers  who  had 
bought  portions  of  the  goods  with  a  similar 
warranty,  that  they  had  made  claims  against  the 
purchaser  for  breach  of  warranty  is  admissible 
as  the  natural  and  probable  result  of  the  breach 
of  the  original  contract,  and  notwithstanding 
that  none  of  the  claims  have  been  satisfied. 
Randall  v.  Rap(^,  El.  Bl.  &  El.  84 ;  27  L.  J., . 
Q.  B.  266  ;  4  Jur.  (N.S.)  662  ;  6  W.  R.  445. 

Keep  of  Horse.] — In  an  action  for  the  breach 
of  a  warranty  of  soundness  of  a  horse,  the  de- 
fendant having  refused  to  take  back  the  horse, 
the  plaintiff  is  entitled  to  recover  for  the  keep 
for  such  time  only  as  would  be  required  to  re- 
sell the  horse  to  the  best  advantage.  M^Kengie 
V.  Hancock,  R.  &  M.  436. 

If  a  person  has  bought  a  horse  with  a  war- 
ranty, which  has  been  broken,  and  he  tenders  the 
horse  back  to  the  seller,  who  refuses  to  receive  it, 
the  buyer  is  entitled  to  keep  the  horse  for  a 
reasonable  time  till  he  can  fairly  sell  it,  and  may 
recover  against  the  seller  for  keeping  the  horse 
during  that  time.  Ellis  v.  Chinnock,  7  Car.  k  P. 
1690.  And  see  Clare  v.  Maynard^  and  Cheitertnan 
v.  Lamb,  infra,  coL  528. 
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How  Caleolated.] — ^The  damages  for  breach 
of  warranty  may  be  the  whole  value  the  plain- 
tiff would  have  received  had  the  defendant 
performed  his  contract.  Bridge  v.  Wa'm^  1 
Stark.  504  ;  18  R.  R.  815. 

In  an  action  for  breach  of  a  contract,  by 
delivering  goods  of  a  quality  inferior  to  those 
contracted  for,  the  proper  measure  of  damages 
is  the  difference  between  the  value  of  goods  of 
the  quality  contracted  for,  at  the  time  of  the 
delivery,  and  the  value  of  the  goods  then  actually 
delivered,  or  their  value  as  ascertained  by  a 
resale  within  a  reasonable  time ;  and  the  fact  of 
the  goods  having  been  previously  paid  for,  cannot 
b^  taken  into  consideration  in  estimating  the 
damages.  Loder  v.  KthnU,  3  C.  B.  (n.s.)  128  ;  27 
L.  J.,  C.  P.  27  ;  4  Jur.  (N.8.)  93;  5  W.  R.  884. 

A.,  at  Liverpool,  entered  into  a  contract  with 

B.  for  the  purchase  of  a  quantity  of  Manilla 
hemp,  to  arrive  from  Singapore  by  certain  ships. 
The  ships  arrived,  and  the  hemp  was  delivered 
to  A.  and  paid  for  ;  on  examination  of  the  bales 
it  was  found  that  they  had  been  wetted  through 
with  salt  water,  and  afterwards  unpacked  and 
dried,  and  then  repacked  and  shipped  at  Singa- 
pore. The  hemp  was  not  damaged  to  such  an 
extent  as  to  make  it  lose  its  character  of  hemp  ; 
but  it  was  not  merchantable.  B.  did  not  know 
of  the  state  in  which  the  hemp  had  been  shipped 
at  Singapore.  A.  sold  the  hemp  by  auction  as 
"  Manilla  hemp  with  all  faults, '  and  it  realised 
75  per  cent,  of  the  price  which  similar  hemp 
would  have  fetched  if  undamaged  : — Held,  that 
there  was  an  implied  warranty,  on  the  part  of 
B.,  to  supply  Manilla  hemp  of  the  particular 
quality  of  which  the  bales  consisted  in  a  mer- 
chantable condition ;  and  that  A.  was  entitled, 
as  damages,  to  the  difference  between  what  the 
hemp  was  worth  when  it  arrived  and  what  the 
same  hemp  would  have  realised  had  it  been 
shipped  in  a  state  in  which  it  ought  to  have 
been  shipped.  Jones  v.  Jvstj  37  L.  J.,  Q.  B.  89  ; 
L.  R.  3  Q.  B.  197  ;  18  L.  T.  2U8  ;  16  W.  R. 
643. 

Upon  the  breach  of  the  warranty  of  a  horse, 
if  the  horse  is  returned,  the  measure  of  damages 
is  the  price  paid  for  him :  if  the  horse  is  not 
returned,  the  measure  of  damages  is  the  difference 
between  his  real  value  and  the  price  given  :  if 
the  horse  is  not  tendered  to  the  seller,  the 
purchaser  can  recover  no  damages  for  the 
expense  of  his  keep.  Canoell  v.  Coare^  1 
Taunt.  566  ;  2  Camp.  82  ;  10  R.  R.  606  ;  11  R.  R. 
668. 

On    Bub-sale.] — If   one  merchant  sells 

goods  to  another,  who  he  knows  buys  them  in 
order  to  sell  again,  the  first  is  liable  for  all  the 
ordinary  natural  consequences  of  selling  an 
inferior  article,  if,  upon  the  second  merchant 
disposing  of  the  article  to  his  customei-s,  it  turns 
out  to  be  of  bad  quality.  Therefore,  where  A. 
sells  manure  to  B.,  who  sells  it  again  to  various 
customers,  by  one  of  whom  it  is  discovered  to  be 
bad,  but  not  complained  of  by  the  others  up  to 
the  time  of  the  trial,  the  proper  measure  of 
damage,  in  an  action  by  B.  against  A.  for  the 
breach  of  A.'s  contract,  is  the  difference  between 
the  real  value  of  the  bad  manure  and  the  price 
at  which  it  was  sold  to  B.    Dingle  v.  Hare^  7 

C.  B.  (N.S.)  145  ;  29  L.  J.,  C.  P.  143 ;  6  Jur. 
(N.S.)  679  ;  1  L.  T.  38. 

Although  a  vendor  of  a  commodity  has  pur- 
chased and  resold  with  a  warranty,  he  may 
recover  in  respect  of  liabilities  to  his  vendees, 


yet  the  question  of  such  liability  will  depend 
upon  the  opinion  of  the  jury,  on  the  whole  case, 
as  to  the  breach  of  the  original  warranty.  Heulei/ 
V.  Woodcock,  1  F.  &  F.  532. 

A  declaration  on  the  breach  of  a  warranty  of 
a  horse,  alleged,  by  way  of  special  damage,  that 
the  plaintiff  had  resold  the  horse  at  an  advanced 
price  ;  that  the  horse  had  been  returned  to  him. 
and  that  he  had  lost  all  the  profit  which  he  would 
have  derived  from  the  resale : — Held,  that  the 
plaintiff  could  not  recover  the  difference  between 
the  two  prices,  it  not  being  averred  that  the 
increased  value  of  the  hoi-se  was  owing  to  any 
outlay  by  him  since  it  had  been  in  his  possession^ 
Clare  v.  Maynard,  1  N.  &  P.  701 ;  6  A.  &  E.  519  ; 
1  W.  W.  k  H.  274  ;  7  Car.  &  P.  741  ;  6  L.  J.,. 
xV.  B.  138. 

Held,  at  nisi  prius.  that  A.  could  not  recover 
the  expenses  of  obtaining  a  certificate  of  un> 
soundness  from  the  Veterinary  College,  or  of 
counsel's  opinion,  but  that  he  was  entitled  to  be 

Eaid    the  expenses  of    bringing    the    horse  to 
*ondon   (where  he  had  brought  it  before  the 
resale),  and  of  its  keep.    lb. 

Where  a  horse  warranted  sound,  turns  out  to 
be  unsound,  and  is,  after  notice  to  the  seller,, 
resold  by  the  purchaser,  the  latter  may  recover 
not  only  the  difference  of  price  between  the  first 
and  second  sales,  but  also  for  the  keep  of  the 
horse  for  a  reasonable  time.  Clieeternuin  v. 
Lamb,  4  N.  &  M.  195  ;  2  A.  &  E.  129. 

But  the  question,  whether  the  horse  has  l)een 
kept  an  unreasonable  time  before  the  i-esale,  is  a 
question  for  the  jury  ;  and  if  the  seller  i-ests  his 
defence  on  the  soundness  of  the  horse,  and  does 
not  request  the  judge  to  put  the  question  of  time 
to  the  jury,  the  court  will  not,  upon  a  motion 
for  a  new  trial,  look  into  the  evidence  upon  this 
point.    lb. 

A.  sold  and  warrantetl  a  horse  to  B.,  which  B., 
a  few  days  afterwards,  sold  to  C.  The  hoi-ne 
proved  unsound,  and  C.  recovered  the  price  from 
B.,  in  an  action  of  which  A.  had  notice  : — Held,, 
that  B.  was  entitled  to  recover  from  A.,  not  only 
the  price  of  the  horse,  but  the  costs  of  the  action 
by  C.  Letvin  v.  Peat,  2  Marsh.  431.  S.  C,  nonu 
LeuHf  V.  Pcalte,  7  Taunt.  153  ;  17  R.  R.  475. 
See  also  Green  v.  Orecubank,  2  Marsh.  485 ;  1 7 
R.  R.  529. 

A  plaintiff  purchased  a  horse  of  the  defendant, 
with  a  warranty  of  soundness,  and  sold  it  with  a 
like  warranty  to  S. ;  some  months  afterwards  S, 
returned  the  horse,  finding  it  to  have  been 
unsound  at  the  time  of  the  sale ;  the  plaintiff 
declining  to  take  it  back.  S.  brought  an  action  on 
the  warranty ;  the  plaintiff  gave  the  defendant 
notice  that  the  horse  was  returned  to  him  as 
unsound,  and  an  action  brought ;  the  defendant 
disregarding  this  notice,  the  plaintiff  defended 
the  action  brought  against  him  by  S.,  and  faile<l.. 
In  an  action  against  the  defendant  on  his 
warranty,  the  jury  finding  that  the  plaintiff' 
might,  by  a  reasonable  examination  of  the  horse,. 
have  discovered  that  it  was  unsound  at  the  time 
he  sold  it  to  S. : — Held,  that  the  plaintiff  was 
not  entitled  to  recover  as  s^^ecial  damage  the 
costs  incurred  by  him  in  the  defence  of  the 
former  action,  such  defence  being,  under  the 
circumstances,  rash  and  improvident.  Wrightvp 
v.  Chamberlain,  7  Scott,  598  ;  2  Am.  28  ;  2  Jur. 
328. 

BreaolL  of  Warranty  of  Authority.] — The 
plaintiff  being  in  the  occupation  of  a  house  and 
shop,  as  assignee  of  a  term  which  would  expire 
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on  the  25th  of  March,  1867,  at  a  rent  of  65/.  a 
year,  the  defendant  (who  had  for  several  years 
acted  as  agent  for  the  f i-eeholder,  in  the  receipt 
of  the  rents  of  the  property),  on  the  16th  of 
November,  1863,  agreed  in  writing,  "on  behalf 
of  his  brother"  (the  freeholder),  to  grant  the 
plaintiff,  at  the  expiration  of  the  existing  term, 
a  renewed  lease  for  twenty-one  yeai-s  at  a  rent 
of  701.  a  year,  and  upon  terms  slightly  varying 
from  those  of  the  former  lease,  the  plaintiff  con- 
tracting in  the  meantime  to  modernise  the 
house  by  putting  in  a  new  shop-front  at  her  own 
expense.  The  plaintiff  put  in  a  new  shop-front 
at  an  expense  of  50/.,  and  expended  10/.  more  in 
permanently  improving  the  premises  ;  and  on 
the  28th  of  June,  1865,  she  contracted  with  B. 
to  sell  him  all  her  interest  in  the  existing  and 
future  leases  for  a  premium  of  150/.,  B.  taking 
the  shop-lixtures  and  stock  at  a  valuation.  B. 
was  let  into  possession  under  this  agreement, 
and  paid  the  premium.  Neither  the  defendant 
nor  his  brother  had  notice  of  this  agreement. 
The  defendant  had  no  authority  from  his  brother 
to  make  the  agreement  of  November,  1863  ;  and 
the  latter  refused  to  ratify  it.  The  plaintiff,  who 
had  no  notice  of  the  defendant's  want  of 
authority  to  make  the  agreement,  thereupon  (in 
conjunction  with  B.)  filed  in  equity  a  bill  against 
the  defendant's  brother  for  a  specific  perform- 
ance. The  brother  in  his  answ^er  denied  all 
knowletlge  of  the  agreement ;  and  the  defen- 
dant, when  before  the  examiner,  swore  that  he 
was  not  authorised  by  him  to  enter  into  it ;  the 
plaintiff's  bill  was  consequently  dismissed  with 
costs,  which  were  paid  by  her.  B.,  who  hatl  been 
turned  out  of  possession,  brought  an  action 
against  the  plaintiff  upon  her  contract  with  him, 
and  on  a  reference  recovered  damages  to  the 
amount  of  280/.,  which  was  made  up  as  follows  : 
— 205/.  assessed  by  the  arbitrator  as  the  value  of 
the  lease  ;  22/.  10*.  for  the  loss  incurred  by  B.  on 
the  resale  of  fixtures  which  he  had  brought  upon 
the  premises ;  36/.  for  loss  of  business  by 
removal ;  17/.  10*.  for  solicitor's  charges.  These 
damages,  together  with  the  costs  of  the  action 
and  reference,  were  paid  by  the  plaintiff  : — Held, 
that  the  plaintiff  was  entitled  to  recover  against 
the  defendant  all  the  costs  paid  and  incurred  by 
her  in  the  chancery  suit,  and  also  the  value  of 
the  lease  which  she  had  lost  through  the  non- 
performance of  the  agreement  of  November, 
1863  (assumed  to  be  205/.)  ;  but  not  the  damages 
and  costs  which  arose  out  of  her  agi'eement  for 
the  resale  of  the  lease  to  B.,  these  not  necessarily 
or  naturally  resulting  from  the  wrongful  act  of 
the  defendant,  and  consequently  being  too 
remote.  Sjpedding  v.  Nevell^  38  L.  J.,  C.  P.  133  ; 
L.  R.  4  C.  P.  212. 

See.  Damages  fob  Breach  op  Contract, 
post,  cols.  578  et  seq. 

E.  PERFORMANCE  OF  CONTRACT. 
1.  Time  of  Delivery. 

Hour.] — A  tender  of  goods  to  the  purchaser 
himself  at  his  warehouse,  at  an  hour  which 
leaves  time  enough  for  completing  the  delivery 
before  twelve  o'clock  at  night,  is  sufficient. 
Startup  V.  Macdimaldy  6  Man.  &  G.  593  ;  7  Scott 
(N.B.)  269  ;  12  L.  J.,  Ex.  477— Ex.  Ch. 

Secus,  if,  by  reason  of  the  lateness  of  the  honr, 
the  purchaser  has  left  liis  warehouse  before  the 
arrival  of  the  goods.    Ih. 

A  party  who   undertakes    to   deliver   goods 


within  a  given  time  performs  his  part  of  the 
contract  if  he  delivere  the  goods  within  that 
time  ;  the  only  effect  of  his  delaying  the 
delivery  to  a  late  hour  at  night  is,  to  expose- 
him  to  the  risk  of  not  being  able  to  deliver  at 
all.    n. 

Goods  to  be  Delivered  by  Initalmentf — ^Failure- 
at  to  one  Initalment.] — The  defendant  in 
October,  1879,  sold  to  the  plaintiff,  and  the 
plaintiff  bought  of  the  defendant,  2,000  tons  of 
pig-iron  at  42*.  a  ton,  to  be  delivered  to  the 
plaintiff  free  on  board  at  the  maker's  wharf,  at 
Middlesborough,  "  in  November,  1879,  or  equally 
over  November,  December,  and  January  next,  at 
6rf.  per  ton  extra."  The  plaintiff  failed  to  take 
delivery  of  any  of  the  iron  in  November,  but 
claimed  to  have  delivery  of  one-third  of  the  iron 
in  December  and  one-third  in  January.  The 
defendant  refused  to  deliver  these  two-thirds, 
and  gave  notice  that  he  considered  that  the  con- 
tract  was  cancelled  by  the  plaintiff's  breach  to- 
take  any  iron  in  November  : — Held,  in  an  action 
by  the  plaintiff  for  damages,  in  respect  of  the 
defendant's  refusal  (Brett,  L.J.,  dissenting)^ 
that  by  the  plaintiff's  failure  to  take  one-third  of 
the  iron  in  November,  the  defendant  was  justi- 
fied in  refusing  to  deliver  the  other  two-thirds- 
afterwards.  The  decision  in  Hoare  v.  Brnnie  (5 
H.  &  N.  19)  held  to  be  right  by  Bramwell  and 
Baggallay,  L.JJ.,  and  wrong  by  Brett,  L.J, 
Uittwk  V.  Muller,  50  L.  J.,  Q.  B.  529  ;  7  Q.  B.  D. 
92  ;  45  L.  T.  202  ;  29  W.  R.  830— C.  A. 

A.  bought  of  B.  667  tons  of  Swedish  iron,  the 
iron  to  be  shipped  from  Sweden  in  the  months  of 
June  and  July,  August  and  September,  in  about 
equal  portions  each  month,  at  15/.  10#.  per  ton,, 
delivered  in  London.  The  seller  shipped  only  21 
tons  of  iron  in  June,  which  arrived  in  London 
after  the  expiration  of  the  month  : — Held,  that 
the  buyer  was  not  bound  to  accept  the  smaller 
quantity,  or  any  subsequent  quantity  tendered, 
and  that  therefore  a  plea  showing  the  non- 
payment of  any  larger  quantity  within  the 
specified  time,  was  an  answer  to  an  action  for 
not  accepting  the  iron,  or  any  part  of  it.  Hoare 
V.  Bennle,  6  H.  &  N.  19 ;  29  L.  J.,  Ex.  73 ;  8- 
W.  R.  80. 

The  defendant  agreed  to  supply,  during  twelve 
months,  the  plaintiff  with  coals,  to  be  accepted 
at  the  rate  of  not  less  than  500  tons  a  month. 
The  plaintiff  during  the  first  month  acceptetl 
only  168  tons.  The  defendant  refused  to  supply 
the  plaintiff  with  coal  after  the  first  month  : — 
Held,  that  the  plaintiff  might  maintain  an  action 
for  the  refusal  of  the  defendant  to  supply  coaLs- 
after  the  first  month.  Shnptan  v.  Cnpvin,  42 
L.  J.,  Q.  B.  28  ;  L.  R.  8  Q.  B.  14  ;  27  L.  T.  546  r 
21  W.  R.  141. 


Continiiouf    Contraet — Laehei.] — An 


agreement  is  made  between  A.,  an  iron  com- 
pany, and  B.,  the  owner  of  an  adjoining  collierj', 
for  the  supply  of  coals,  to  be  raised  and  delivei-etl 
at  the  rate  of  500  tons  per  week,  A.  also  agree- 
ing to  loose  and  drain  the  unworked  coal  in  B.'s 
colliery  : — Held,  that  no  interval  in  the  perform- 
ance of  this  agi'eement  (which  was  continuous  in 
its  nature)  should  have  been  allowed  ;  and  that 
A.,  after  the  lapse  of  eleven  months  between 
filing  his  bill  and  breach  of  the  agreement,  was 
precluded  from  relief  upon  it : — Semble,  that  the 
court  will  not  decree  specific  performance  of  a 
contract  for  delivery  of  a  chattel  by  instalments 
where  mutual  duties  of  a  complicated  nature  are 
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imposed  upon  the  parties.  Mere  vicinity  and 
•convenience  of  situation  will  not  induce  the 
court  to  decree  sj^ecific  performance  of  a  con- 
tract for  supply  of  goods.  Observations  upon 
BuHoyi  V.  Lifter  (3  Atk.  383).  Pollard  v. 
riaiftOH,  1  Kay  &  J.  462  ;  1  Jur.  (N.s.)  342  ;  3 
W.  R.  349. 


Von-Payment  ezcming  fOrtlier  Beliyery .  ] 


— Under  a  contract  for  the  sale  of  merchandise,  a 
certain  quantity  of  the  goods  was  to  be  delivered 
in  each  of  eleven  monthn,  payment  to  be  by  cash 
fourteen  days  after  delivery : — Held,  that  the 
true  meaning  of  the  contract  was  that  the  vendor 
might  cease  delivering  in  any  month  if  the  pur- 
chaser neglected  to  pay  for  the  previous  month*B 
4lelivery.  ChaJmers^  Ex  j/eirte^  Edvoards^  In  w, 
42  L.  J.,  Bk.  2.  Affirmed  on  appeal,  42  L.  J., 
Bk.  37  ;  L.  R.  8  Ch.  289  ;  28  L.  T.  325  ;  21 
W.  R.  349. 

Delivery  went  on  under  the  contract  for  ten 
months,  and  all  the  lots  but  the  tenth  were  paid 
for.  On  the  22nd  of  December,  the  Lost  month, 
<^i  the  contract,  a  meeting  was  held  of  the  pur- 
<!ha.ser's  creditors,  and  he  was  then  insolvent.  On 
the  23ixi,  the  vendors  wrote  that  they  refused  to 
4leliver  any  more  goods,  giving  no  reasons.  The 
troods  had  greatly  risen  in  value,  and  in  January 
the  purchaser  claimed  the  difference  in  price  on 
the  December  lot.  In  February  he  was  adjudi- 
cated  bankrupt  on  a  declaration  of  insolvency. 
On  a  claim  by  the  trustee  for  the  difference  on 
the  December  lot  on  account  of  the  refusal : — 
Held,  that  the  refusal  was  justified  by  the  non- 
•jiaymcnt,  and  that  the  case  was  strengthened  by 
the  fact  that  the  purchaser  could  not,  at  the  time, 
make  a  valid  payment.    Ih, 

The  respondents  bought  from  the  appellant 
company  5,000  tons  of  steel  of  the  company's 
make,  to  be  delivered  1,000  tons  monthly,  com- 
mencing January,  1881,  payment  within  three 
<lays  after  receipt  of  shipping  documents.  In 
January  the  company  delivered  part  only  of  that 
month's  instalments,  and  in  the  beginning  of 
February  made  a  further  delivery.  On  the  2nd 
February,  shortly  before  payment  for  these 
■deliveries  became  due,  a  petition  was  presented 
to  wind  up  the  company.  The  respondents, 
bonA  fide,  under  the  erroneous  advice  of  their 
solicitor  that  they  could  not,  without  leave  of 
the  court,  safely  pay  pending  the  petition, 
■objected  to  make  the  payments  then  due  unless 
the  company  obtained  the  sanction  of  the  court, 
which  they  asked  the  company  to  obtain.  On 
the  10th  February  the  company  informed  the 
resjjondents  that  they  should  consider  the  refusal 
to  pay  as  a  breach  of  contract,  releasing  the 
company  from  any  further  obligations.  On  the 
15th  Febmary  an  order  was  made  to  wind  up 
the  company  by  the  court.  A  correspondence 
ensued  between  the  respondents  and  the  liqui- 
dator, in  which  the  respondents  claimed  damages 
for  failure  to  deliver  the  January  instalment, 
and  a  right  to  deduct  those  damages  from  any 
payments  then  due  ;  and  said  that  they  always 
ha<l  been  and  still  were  i*eady  to  accept  such 
4lcliveries  and  make  such  payments  as  ought  to 
be  accepted  and  made  under  the  contract, 
subject  to  the  right  of  set-off.  The  liquidator 
made  no  further  deliveries,  and  brought  an 
action  in  the  name  of  the  company  for  the  price 
of  the  steel  delivered.  The  res|)ondents  counter- 
claimed  for  damages  for  breaches  of  contract  for 
non -delivery  :— Jleld,  that,  upon  the  true  con- 
struction of  the  contract,  payment  for  a  previous 


delivery  was  not  a  condition  precedent  to  the 
right  to  claim  the  next  delivery ;  that  the 
respondents  had  not  by  postponing  payment 
under  erroneous  advice,  acted  so  as  to  show  an 
intention  to  repudiate  the  contract,  or  so  as  to 
release  the  company  from  further  performance. 
Mersey  Steel  and  Iron  Co.  v.  Xaylor^  63  L.  J., 
Q.  B.  497 ;  9  App.  Cas.  434  ;  51  L.  T.  637  ;  32 
W.  R.  989— H.  L.  (E.) 

The  defendants  in  October,  1870,  contracted  to 
sell  to  the  plaintiffs  2,000  tons  of  iron  "  delivery 
in  monthly  quantities  [of  166 J  tons]  over  1871, 
or  sooner  if  required  "  ;  payment  by  four  months* 
acceptance  from  the  10th  of  the  month  following 
delivery.  In  January,  1871, 101  tons  were  de- 
livered, but  the  plaintifb  did  not  then  demand 
the  delivery  of  the  balance  of  the  monthly  quan- 
tity. In  February,  1871,  and  at  several  periods 
between  that  date  and  December,  1871,  the  plain- 
tiffs requested  the  defendants  to  forbear  from 
delivery  of  more  iron  under  the  contract,  and  the 
defendants  acconlingly  only  made  partial  deli- 
veries during  the  several  months  of  1871,  up  to 
and  including  November.  In  December  the 
plaintiffs  required  delivery  of  the  residue  of  the 
whole  2,000  tons.  The  defendants  refused  it, 
and  denied  that  they  were  liable  to  deliver  any 
more  iron  under  the  contract,  except  what  was 
due  on  the  monthly  balance.  The  plaintiffs  then 
brought  an  action  for  non-delivery  : — Held,  that, 
without  deciding  whether  the  defendants  could 
be  required  to  deliver  in  December  at  once  the 
whole  balance  of  the  2,000  tons,  they  remained 
liable  to  deliver  it  at  some  reasonable  time,  and 
not  having  asked  for  such  reasonable  time,  but 
having  repudiated  their  liability,  they  had  no  de- 
fence to  the  action.  Ti/ers  v.  Roitedale  and 
Ferryhill  Iron  Co.,  44  L.  J.,  Ex.  ISO ;  L.  R.  10 
Ex.  196  ;  33  L.  T.  56  ;  23  W.  R.  871— Ex.  Ch. 


Bankruptcy  of  Vendor.] — A  manufac- 


turer of  iron  contracted,  in  May,  1871,  to  sell  to 
a  company  150  tons  of  iron  at  a  specified  price 
per  ton,  delivery  to  be  20  tons  per  month. 
The  deliveries  were  not  duly  made  under  the 
contract.  In  January,  1872,  the  vendor  filed  a 
petition  for  liquidation  by  arrangement.  At 
that  time  a  considerable  quantity  of  iron  re- 
mained to  be  delivered,  and  the  market  price  of 
iron  had  risen  very  much.  It  appeared  that  in 
some  cases  the  com))any  had  bought  iron  in  the 
market  to  supply  the  deficiency  in  the  monthly 
deliveries.  It  did  not  appear  that  any  actual 
request  had  been  made  by  the  vendor  for  the 
postponement  of  the  deliveries  : — Held,  that  the 
company  could  prove  in  the  liquidation  only  for 
the  differences  between  the  contract  price  of  the 
iron  and  the  market  prices  of  the  days  when  the 
respective  deficient  deliveries  were  made.  Llan- 
samlet  Tin  Plate  Co.,  Ex  parte,  Voss,  In  re, 
L.  R.  16  Eq.  145. 

Contract  to  deliver  for  Shipment  daring  Two 
Xontlii.] — Under  a  contract  to  deliver  maize 
"  for  shipment  in  June  and  [or]  July,  1869, 
sellers'  option  "  : — Held,  that  the  maize  must  be 
on  board  so  that  the  shipment  might  be  com- 
plete in  June  and  July,  and  that  the  whole  cargo 
need  not  actually  be  put  on  board  in  those 
months.  Alexander  v.  Vanderzee,  L.  R.  7  C.  P. 
530  ;  20  W.  R.  871— Ex.  Ch. 

Two  contracts,  each  for  the  sale  of  300  tons  of 
rice,  were  made  in  London.  The  first  contract 
(which  the  second  exactly  followed)  was  for  300 
tons  "  of  Madras  rice,  to  be  shipped  at  Madras, 
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or  coast,  for  this  port,  during  the  months  of 

March  ^  April,  1874,  per  *  Rajah  of  Cochin.'" 

The  600  tons  filled  8,200  bags.  The  vessel  ar- 
rived at  Madras  in  February,  and  on  the  23rd  of 
that  month  1,780  bags  were  put  on  board,  and 
•on  the  24th  of  February  a  like  number  ;  on  the 
58th  of  February  3,560  bags  were  put  on  board, 
and  bills  of  lading  were  given  for  those  amounts 
on  the  days  mentioned.  A  bill  of  lading  for  the 
remaining  1,080  bags  was  given  on  the  3rd  of 
March,  but  all,  except  fifty  bags,  had  been  put 
on  board  before  that  day.  In  an  action  for  refus- 
ing to  accept  the  rice,  the  defence  was  that  it 
h^  not  been  shipped  during  the  months  of 

March  "*  April : — Held,  that  the  contract  had 

not  been  complied  with  ;  that  its  words  must  be 
construed  in  their  plain  and  ordinary  sense ; 
that  evidence  of  any  usage  in  the  particular 
trade  must,  to  affect  their  meaning,  be  very  clear 
and  consistent,  and  such  evidence  not  having 
been  given  in  this  case,  the  vendors  could  not 
recover  on  the  contract.  Bowes  v.  Shandy  46 
L.  J.,  Q.  B.  561 ;  2  App.  Cas.  455  ;  36  L.  T.  857  ; 
*2b  W.  R.  730— H.  L. 

The  defendant  agreed  to  buy  from  the  plaintiff 
ft  quantity  of  cotton,  "  to  be  delivered  at  seller's 
option  in  August  or  September,  1864  ;  payment 
within  ten  days  from  date  of  invoice."  The 
plaintiff  afterwards  gave  notice  to  the  defendant 
that  the  cotton  was  ready  for  delivery  on  a  cer- 
tain day  in  August,  and  that  the  invoice  would 
h%  dated  from  that  day  : — Held,  that  the  plain- 
tiff having  exercised  his  option,  was  bound  to 
deliver  the  cotton  in  August,  and  that  the  non- 
<lelivery  in  that  month  was  a  good  equitable 
•defence  to  an  action  against  the  defendant  for 
not  accepting  the  cotton.  Oath  v.  Leea^  3  H.  & 
€.  558. 


Ezpresf  Stipulation.] — ^Where,  by  the 


terms  of  a  contract  for  making  steam-boilers, 
and  delivery,  on  approval  by  C,  at  the  defen- 
dant's works,  when  the  plaintiff's  liability  was 
to  cease,  it  was  expressly  stipulated  that  the 
engines  should  be  completed  within  two  months  : 
— Held,  that  time  was  of  the  essence  of  the  con- 
tract, and  that  an  action  might  be  maintained 
for  the  non-delivery  within  that  time.  Wims- 
hurgt  V.  Deeley,  2  C.  B.  253. 


Bub-Contraot  for  Supply  ai  goon  ai  Pos- 


sible—ITotice.]— The  plaintiff  contracted  with 
J.  to  manufacture  a  pile-driving  machine  within 
two  months.  Shortly  afterwai^  the  defendant 
contracted  with  the  plaintiff  to  make  a  portion 
of  that  machine  "as  soon  as  possible.'*  The 
terms  of  the  plaintiff's  contract  with  J.  were 
known  to  the  defendant.  The  defendant  did 
not  fulfil  his  contract  with  the  plaintiff  until 
after  the  expiration  of  the  time  specified  in  the 
contract  between  the  plaintiff  and  J.,  and  J.  re- 
fused to  accept  the  machine : — Held,  that  the 
contract  between  the  plaintiff  and  the  defendant 
was  to  be  performed  within  a  reasonable  time, 
to  be  measured,  not  by  the  particular  existing 
rstaff  and  appliances  of  the  dd^endant's  business, 
but  by  the  time  in  which  a  reasonably  diligent 
manufacturer  of  the  same  class  as  the  defen- 
dant would  take  in  carrying  out  the  contract. 
HydrauLie  Engineering  Co.  v.  McHaJjiey  4  Q.  B.  D, 
«70  ;  27  W.  R.  221— C.  A. 


(( During  nozt  Two  Xonthi " — Cnitom.] 


plaintiffs  and  the  defendants,  on  the  17tli  June, 
1872,  whei-eby  the  latter  agreed  to  supply  the 
former  with  a  certain  quantity  of  puddled  iron, 
•*  for  immediate  delivery,  or  say  during  the  next 
two  months.'*  The  defendants  did  not  deliver 
any  iron  in  June  or  July,  but  on  the  15th  August 
they  sent  a  small  portion  of  iron  to  the  plaintiffis, 
and  on  the  21st  of  the  latter  month  the  plain- 
tiffs, acting  on  the  notion  that  under  the  contract 
the  time  for  the  delivery  had  expired  on  the  17th 
of  that  month,  wrote  to  the  defendants  that  as 
the  time  for  delivery  had  expired,  they  would 
receive  no  more  iron,  and  they  afterwards  com- 
menced the  present  action  for  breach  of  contract 
in  not  delivering  the  iron  on  or  before  the  17th 
August.  At  the  trial  the  judge  received  evi- 
dence that  in  the  iron  trade  a  usage  or  custom 
prevails  whereby  the  entire  months  of  July  and 
August  would  be  included  in  the  terms  "  during 
the  next  two  months"  : — Held,  that  the  evidence 
was  properly  admissible.  Bisitell  v.  Beard^  28 
L.  T.  740. 

Boring  Fonr  speoifled  XonthB.] — A  com- 


pany contracted  to  buy  from  the  plaintiff  from 
5,000  to  6,000  tons  of  iron  ore,  to  be  deli- 
vered at  Cardiff  "  during  the  months  of  June, 
July,  August,  and  September."  From  the  cor- 
respondence between  the  parties  which  led  to 
the  contract  the  plaintiff  had  arranged  with 
correspondents  at  Carthagena  for  the  supply  and 
shipment  of  the  ore.  By  the  28th  of  July,  4,623 
tons  of  ore  were  delivered  to  and  accepted  by 
the  company,  and  on  the  29th  of  July  the  "  Nero" 
arrived  with  767  tons  more,  notice  at  the  same 
time  being  given  to  the  company  of  her  readi- 
ness to  discharge.  There  was  considerable  delay 
in  discharging  the  "  Nero,"  she  having  made  an 
exceptionally  short  voyage,  and  for  her  detention 
beyond  the  lay  days,  the  plaintiff  had  to  pay 
demurrage  to  the  extent  of  150/.,  which  he 
sought  to  recover  from  the  company.  The  jury 
found  that  the  tender  was  a  reasonable  one,  but 
the  company  contended  that  the  quantity  ought 
to  have  been  distributed,  ratably  over  the  four 
months,  and  that,  not  being  bound  to  accept  the 
"Nero's"  cargo  till  September,  they  were  not 
liable  to  pay  the  demurrage  sued  for : — Held,  that 
the  contract  gave  the  option  to  either  party  to 
deliver  or  to  demand  the  amount  contracted  for ; 
and  as  no  provision  was  made  for  exercising  the 
option  at  any  given  time,  whether  in  the  first 
month  or  the  last,  the  plaintiff  could  not  tell, 
until  the  option  was  exercised,  how  many  tons 
should  be  delivcL^  in  any  month  ;  also,  that 
the  circumstances  showed  that  the  parties  coald 
not  have  contemplated  equal  monthly  quantities. 
Calaminu^  v.  Dowlais  Iron  Co.,  47  L.  J.,  Q.  B. 
575. 

Day  of  Month.] — The  plaintiffs  contracted 


to  supply  the  defendants  with  goods,  "  delivering 
on  April  17th,  complete  8th  May."  The  plain- 
tiff made  no  delivery  on  the  17th,  and  the  de- 
fendants on  the  following  day  rescinded  the 
contract,  and  refused  subsequent  tenders  of  the 
goods.  The  plaintiffs  having  brought  an  action 
for  non-acceptance : — Held,  that  if  on  the  trae 
construction  of  the  contract  the  plaintiffs  were 
bound  to  commence  the  delivery  on  the  17th  of 
April,  the  defendants  were  entitled  to  rescind 
for  the  failure  to  deliver  on  that  day.  CoddtHg- 
ton  V.  PaXaeoUtgo,  36  L.  J.,  Ex.  73  ;  L.  R.  2  Ex. 
193  ;  15  L.  T.  581  ;  15  W.  R.  961. 


— ^A  contract  was   entered    into   between  the ,     Beliyery  at  Interralf— Payment— Conrie  of 
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DealixLg.]— The  defendant  agreed  to  sell  to  the 
plaint ifE  200  tons  of  potatoes,  to  be  delivered  at 
T.  station,  and  consigneil  to  the  plaintiff  at  N., 
in  such  quantities  and  at  such  intervals  as  the 
plaintiff  should  direct.  The  defendant  delivered 
16  tons  15  cwt.  in  five  different  quantities,  and 
received  the  plaintiff's  cheques  in  pa^'ment  after 
the  arrival  of  the  potatoes,  but  he  refused  tc« 
deliver  any  more  unless  he  was  paid  upon  delivery 
at  T.  station.  He  also  refuse<l  to  deliver  more 
than  50  tons  under  any  circumstances.  There 
was  no  agreement  in  writing,  and  it  was  admitted 
that  there  was  no  stipulation  as  to  the  time  of 
payment  : — Held,  that  in  an  action  to  recover 
damages  for  non-delivery,  it  was  no  misdirection 
on  the  part  of  the  judge  to  tell  the  jury  that 
they  might  accept,  as  evidence  of  what  the  inten- 
tion of  the  parties  was  as  to  the  time  of  payment, 
the  course  pursued  in  that  respect,  upon  the  five 
deliveries  under  the  contract.  Xiiuf  v.  Reedman^ 
49  L.  T.  473. 

Fine  for  Delay  in  Delivery,  how  Calonlated.] 
— The  defendant  entered  into  the  following  con- 
tract : — Sold  to  the  plaintiff  5,000  tons  of  iron 
rails  at  11/.  5«.  per  ton.  delivered  f.  o.  b.,  New- 
port, the  delivery  to  commence  by  the  15th  of 
January,  and  to  be  completed  by  the  loth  of 
May.  In  the  event  of  the  defendant  exceeding 
the  time  of  delivery  he  shall  pay  by  way  of  fine 
7*.  %d.  per  ton  per  week.  In  the  event  of  ships 
not  being  reatly  within  fourteen  days,  notice 
being  given,  then  payment  to  be  made  against 
wharf  warrants  for  each  500  tons  stacked  and 
being  to  buyer's  order.  The  defendants  made 
default  in  the  delivery  of  the  iron,  which  was 
delivered  during  the  months  of  May,  June,  July, 
August,  and  completed  in  September : — Held, 
that  the  fine  to  be  paid  for  delay  in  delivery 
ought  to  be  calculated  from  the  time  at  which 
the  contract  was  to  be  completed,  viz.  the  loth 
of  May.  Bergkeim  v.  Blaenawn  Iron  and 
St4iel  Co.,  44  L.*  J.,  Q.  B.  92 ;  L.  R.  10  Q.  B.  319  ; 
32  L.  T.  451  ;  23  W.  R.  618. 

Keeetsity  of  Kotioe.] — ^A  contract,  under  seal, 
recited  that  a  railway  company  was  desirous 
of  being  supplied  with  350,000  sleepera  of 
Dantzic  or  Memel  timber.  This  contract  was 
based  upon  a  specification  prepared  by  the  com- 
pany, in  which  it  was  stated  that  the  number  of 
sleepers  required  under  this  specification  was 
350,000  ;  that  one-half  would  have  to  be  delivered 
in  1847,  and  the  other  half  by  Midsummer,  1848  ; 
that  the  deliveries  were  to  be  made  either  by 
stacking  the  sleepers  upon  a  wharf  or  properly 
loading  them  into  a  boat,  or  barge  or  other 
vessel,  as  might  be  directed  by  the  resitlent 
engineer  ;  and  that  the  payments  were  to  be  made 
upon  the  engineer  certifying  the  due  delivery  of 
each  cargo.  The  plaintiff  covenanted  to  supply 
the  company  with  350,000  sleepers,  of  the  tiuality 
and  description  mentioned,  and  to  deliver  them 
within  the  times  mentioned  in  the  specification, 
as  and  when,  and  in  such  (quantities  and  in  such 
manner  as  the  engineer  of  the  company  should, 
by  order  or  requisition  in  writing,  from  time  to 
time  within  the  period  limiteti  by  the  specifica- 
tion direct  or  require.  The  engineer  was  to  be 
at  liberty,  at  any  time  before  the  complete 
execution  of  the  contract  by  the  delivery  of  the 
whole  number  of  the  sleepers,  to  alter  their  size, 
form  or  construction,  or  alter  the  limes  of 
delivery  of  any  of  the  sleepers  which  should  not 
have  been   deliveretl  ;    and   the  company  cove- 


nanted to  pay  to  the  plaintiff,  for  or  in  respect 
of  the  8lee()ers  contracted  to  be  supplied,  a 
certain  price,  upon  their  engineer  certifying  the 
due  delivery  of  each  cargo ;  and  it  was  further 
agreed,  that  2,000/.  of  the  price  should  be  re- 
tained by  the  company  until  two  months  after 
their  engineer  should  have  certified  that  the 
whole  of  the  sleepers  agreed  to  be  supplied  by 
the  contractor  should  have  been  supplied  : — Held,, 
that  this  was  a  positive  contract  of  the  plaintiff 
to  supply,  and  by  the  company  to  take  and  to- 
pay  for,  the  whole  number  of  the  sleepers,  and 
that  the  plaintiff  was  entitled  to  notice  of  the 
times  when  the  sleepers  would  be  required. 
G,  N,  Ry.  V.  IlarrUoH,  12  C.  B.  576  ;  22  L.  J., 
C.  P.  49— Ex.  Ch. 

To  an  action  for  not  delivering  iron  sold  by 
the  defendant  to  the  plaintiff  under  a  contract 
to  be  delivered  as  required,  the  defendant 
pleaded  that  the  plaintiff  did  not  within  a 
reasonable  time  request  him  to  deliver  the  iron  : 
— Held,  that  the  plea  was  bad,  since  the  defen- 
dant was  bound  to  inquire  of  the  plaintiff 
whether  he  would  have  the  iron  before  he  could 
rescind  the  contract  on  the  ground  that  he  was 
not  within  a  reasonable  time  required  to  deliver 
it.  Jonen  V.  Gibbon*,  8  £x.  920  ;  22  L.  J.,  £x. 
347  ;  1  W.  R.  438. 

In  an  action  for  not  accepting  oil,  the  declara- 
tion stated  a  contract  to  purchase  forty  tons  of 
oil,  the  last  ten  tons  whereof  '*  to  be  delivered  in 
all  December,  to  be  paid  for  on  delivery,"  with 
an  averment  of  readiness  to  deliver  **  in  the 
month  of  December,*^  and  a  traverse  of  that  aver- 
ment. The  contract  was  not  for  any  specific  oil, 
no  particular  oil  had  been  appropriated,  and  the 
brokers  on  each  side  had  arranged  for  the  pre- 
vious deliveries.  On  the  11th  of  December  the 
defendant's  brokers  wrote  to  him  to  know  when 
he  would  receive  the  last  ten  tons.  He  directed 
a  delivery  to  certain  parties ;  but  this  was  not 
communicated  to  the  plaintiff,  and  on  the  22nd 
of  December  the  defendant  stopped  payment 
(towarck  the  end  of  the  month),  upon  which  the 
defendant's  brokers  wrote  to  the  plaintiff  to  the 
effect  that  the  oil  would  not  be  received :  and 
he  then,  before  the  end  of  the  month,  resold  at  a 
lass,  and  wrote  to  the  defendant,  demanding  the 
difference: — Held,  that  he  was  entitled  to  re- 
cover, the  jury  finding  that  he  would  have  been 
ready  to  deliver  the  oil  contracted  for  if  the 
defendant  or  his  brokers  had  retjuired  it  and 
offered  the  money.  Baker  v.  Firming er,  2i^ 
L.  J.,  Ex.  130. 

In  a  contract  of  sale  of  gtxxis  to  be  delivere<l 
"ex  quay  or  warehouse,"  there  is  an  implied 
condition  that  notice  shall  be  given  to  the  buyer 
of  the  time  when  the  goods  are  ready,  and  of 
the  place  in  which  they  are.  Darics  v.  McLean^ 
28  L.  T.  113  ;  21  W.  R.  264. 

Tender  of  CK>odi  in  accordance  with  Contract 
after  abortive  Tender.] — The  defendants  agreed 
to  buy  of  the  plaintiffs  a  cargo  of  maize.  The 
plaintiffs  tendered  the  cargo  of  the  *'  C,"  which 
the  defendants  refused  to  accept,  upon  the  ground 
that  the  shipping  documents  were  not  tendered 
with  it.  The  plaintiffs  insisted  that  the  tender 
was  valid.  This  dispute  was  referred  to  an  arbi- 
trator, who  decided  that  the  tender  was  invalid. 
The  plaintiffs  thereupon,  and  within  the  time 
limited  by  the  contract,  tendered  the  cargo  of 
the  "  M.,"*which  the  defendants  refused  to  accept 
upon  the  ground  that  they  were  not  bound  to- 
accept  any  cargo  in  substitution  for  that  of  the 
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*'C.,"  the  tender  of  which  the  arbitrator  had 
■decided  to  be  invalid  : — Held,  that  the  defendants 
were  bound  to  accept  the  cargo  of  the  "  M.,"  and 
might  be  sued  by  the  plaintiflEs  to  recover  any 
I088  which  the  latter  might  have  sustained  by 
the  refusal  to  accept  it.  Borntwmun  v.  Fret^  48 
L.  J.,  Q.  B.  65  ;  4  Q.  B.  D.  500— C.  A. 

Vendors,  before  the  expiration  of  the  time  for 
the  delivery  of  cotton,  tendered  marks  of  cotton 
that  was  not  in  accordance  with  the  terms  of  the 
•contract,  and,  on  the  vendee  rejecting  the  same, 
they,  before  the  expiration  of  the  time  fixed  for 
delivery,  tendered  marks  of  cotton  that  was  in 
accordance  with  the  contract : — Held,  that  they 
had  not,  by  the  first  delivery,  broken  the  contract 
so  as  to  justify  S.  in  refusing  to  accept  the  cotton 
subsequently  tendered.  Tetley  v.  Sharidy  25 
L.  T.  658  ;  20  W.  R.  206. 

A  buyer  entere<l  into  two  contracts,  each  of 
which  was  for  the  purchase  from  the  seller  of 
4,500  quarters  of  Russian  oats,  more  or  less, 
*•  shipment  by  steamer  or  steamers  during  Feb- 
ruary. Should  ice  at  loading  port  prevent 
shipment  within  stipulated  time,  shipment  to  be 
made  immediately  after  reopening  of  the  navi- 
gation." The  seller  shipped  on  board  one  steamer 
4.511  quarters  to  answer  the  first  contract,  and 
1,139  quarters  to  answer  in  part  the  second  con- 
tract. He  aL<«o  shipped  on  board  another  steamer 
a  sufficient  quantity  of  oats  to  complete  the 
second  contract.  The  shipment  on  the  first 
steamer  was  made  in  time  ;  that  on  the  second 
steamer  was  made  too  late :—  Held,  that  the 
buyer  was  bound  to  accept  the  1,139  quarters  in 
I)art  fulfilment  of  the  second  contract,  notwith- 
fttanding  that  the  other  shipment  on  account  of 
that  contract  was  made  too  late.  Brandt  v. 
Laurence,  46  L.  J.,  Q.  B.  237  ;  1  Q.  B.  D.  344  ; 
24  W.  R.  749— C.  A. 

Goods  sent  to  BepSt.] — In  an  action  on  a  con- 
tract to  deliver  pheasants  on  the  12th  October, 
it  is  sufficient  to  support  such  action  if  they  are 
sent  on  that  day  to  a  coach-office,  though  they  , 
do  not  arrive  till  afterwaixls.     I£o7ieywood  v.  | 
JStoJUf,  1  Chit.  142  ;  23  R.  R.  745.  i 

I 

Beasonable  Time.] — On  a  contract  to  deliver 
goods  generally,  the  vendor  must  prove  a  readi- 
ness to  deliver  within  a  reasonable  time.  MaC' 
donald  v.  Longhottom^  1  F.  &  F.  538. 

Beftdiness  and  Willingness.  1  — The  plaintifi! 
declared  on  a  contract  by  the  defendant  to  pur- 
chase iron  of  the  plaintiff,  alleging  a  promise  by 
the  defendant,  that  if  the  delivery  of  the  iron 
should  not  be  required  by  the  defendant  on  or 
before  the  30th  April,  1845,  the  iron  was  to  be  paid 
for  by  the  defendant  on  the  day  and  year  afore- 
said ;  and  averring  that  the  plaintiff  had  always 
been  ready  and  willing  to  deliver  the  iron  in 
terms  of  the  contract ;  that  the  30th  April  was 
past  before  action,  but  the  defendant  had  not 
paid  for  the  iron  : — Held,  that,  under  the  aver- 
ment of  readiness  and  willingness  to  deliver  the 
iron,  the  plaintiff  was  not  bound  to  show  that 
any  specific  iron  had  been  appropriated  by  him 
for  that  purpose.  DunUtj)  v.  Grate^  2  Car.  &  E. 
158. 

Postponement  of  Delivery.  ] —  By  a  written 
contract  the  plaintiff  agreed  to  deliver,  and  the 
defendants  to  accept,  a  certain  quantity  of  iron, 
of  greater  value  than  102.,  in  the  month  of  June. 


On  the  2nd  of  June,  and  again  in  the  middle  of 
June,  one  of  the  defendants  saw  the  plaintiff,  and 
verbally  requested  him  to  allow  the  delivery  of 
the  iron  to  stand  over,  and  the  plaintiff  verbally 
consented  to  his  request.  On  the  1st  of  August 
the  plaintiff  pressed  the  defendants  to  take  de- 
livery, and  they,  after  some  correspondence,  wrote 
on  the  9th  of  August  asking  for  further  time. 
The  plaintiff  again  waited,  but  without  result. 
On  the  20th  of  October  the  plaintiff  brought  an 
action  for  non-acceptance  of  the  goods  in  ac- 
cordance with  the  terms  of  the  written  con- 
tract. It  was  contended  by  the  defendants 
that  by  reason  of  the  an-angement  to  postpone 
delivery  and  acceptance  made  before  any  breach 
of  the  contract,  the  plaintiff  could  not  recover 
upon  the  original  contract,  there  never  having 
been  readiness  or  willingness  to  deliver  or  any 
tender  of  delivery  on  the  plaintiff's  part  under 
such  contract ;  and  that  the  plaintiff  could  not 
rely  on  any  new  or  substituted  contract  to  ac- 
ce))t  at  a  later  date,  such  contract  being  verbal 
only : — Held,  that  the  true  effect  of  what  took 
place  between  the  parties  being  that  the  plaintiff 
voluntarily  withheld  delivery  at  the  request  of 
the  defendants,  no  new  contract  being  substi- 
tuted for  the  original  written  contract,  the 
plaintiff  was  entitled  to  maintain  his  action ; 
and  that  the  damages  must  be  estimated  ac- 
cording to  the  market  price  of  iron  at  a  reason- 
able time  after  the  last  request  of  the  defendants 
to  withhold  delivery.  Hichnian  v.  Ilaynes^  44 
L.  J.,  C.  P.  358  ;  L.  R.  10  C.  P.  598  ;  32  L.  T. 
873  ;  23  W.  R.  872. 

On  the  15th  of  June,  1874,  the  defendant 
bought  of  the  plaintiffs  100  tons  of  pig  iron,  to 
be  clelivered  "25  tons  at  once,  and  75  tons  in 
July  next."  By  the  end  of  July  75  tons  in  all 
had  been  delivered.  There  w^as  no  evidence  of 
any  request  by  him  to  the  plaintiffs  before  the 
end  of  July  to  delay  the  delivery  of  the  last  25 
tons ;  but  it  was  proved  that  in  October  he 
verbally  requested  the  plaintiff's  manager  to 
deliver  them,  in  consequence  of  which  they  were 
forwarded  in  the  courae  of  the  same  month  to 
the  defendant,  but  he  declined  to  receive  them. 
In  an  action  against  the  defendant  for  refusing 
to  accept  the  25  tons,  he  pleaded  that  the  plain- 
tiffs were  not  ready  and  willing  to  deliver  the 
iron  according  to  the  contract : — Held,  that  in- 
asmuch as  the  vendors  were  not  shown  to  have 
withheld  the  delivery  of  the  25  tons  in  conse- 
quence of  a  request  by  the  vendee  before  the 
expiration  of  the  agreed  time,  viz.  in  July,  the 
action  was  not  maintainable  upon  the  original 
contract ;  and  that  the  subsequent  conversation 
with  the  vendors'  manager  could  not  be  relied 
upon  either  as  a  new  contract  or  as  an  arrange- 
ment for  an  altered  time  of  delivery.  Plerifu 
V.  Downina,  45  L.  J.,  C.  P.  695  ;  1  C.  P.  D.  220  ; 
35  L.  T.  263. 

On  the  27th  of  April,  A.,  who  sold  flour  on 
commission  for  the  defendant,  a  miller,  verbally 
contracted  to  sell  to  the  plaintiff  150  sacks,  at 
29x.  per  sack,  no  time  being  named  for  delivery. 
The  defendant  repudiated  A.'s  authority  on  the 
ground  that  his  instructions  to  him  limited  him 
to  30«.  per  sack.  Disputes  arose  between  the 
parties,  and  eventually  on  the  8th  of  June,  the 
defendant  agreed  to  deliver  the  flour,  which  he 
accordingly  did,  and  sued  for  and  recovered  the 
price.  The  plaintiff  afterwards  commenced  an 
action  against  the  defendant  in  a  county  court 
to  recover  the  difference  between  the  contract 
price  and  the  price  at  which  he  had  been  obliged 
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to  purchase  other  flour  on  the  defendant's  de- 
fault. The  judge  found  that  the  flour  had  not 
been  delivered  within  a  reasonable  time,  but  he 
held  that  either  the  plaintiff  must  be  considered 
to  have  allowed  the  defendant  nn  extension  of 
time  for  the  performnnwo  of  tuc  original  con- 
tract, or  that  the  deli  ery  of  the  flour  had  re- 
lation to  a  new  coutrnct  taking  effect  from  the 
time  when  the  defendant  signified  his  intention 
to  execute  the  order,  and  that  the  defendant  was 
entitletl  to  judgment : — Held,  that  the  decision 
of  the  county  court  judge  was  correct.  Tf7/- 
liam4  V.  Wheeler,  8  C.  r».  (N.s.)  299. 

ClAOfei  entitling  Vendor  to  impend,  or  ez- 
eneing  him  from  Deliveries.] — By  agreement 
between  the  plaintiffs  and  the  defendants,  the 
plaintiffs,  who  were  merchants  at  Bilbao,  under- 
took to  supply  the  defendants  at  Workingt.m, 
Cumberlanil,  with  about  30,000  tons  of  Som- 
morostro  ore  at  the  price  of  25*.  6d.  y-cr  ton, 
cost,  freight  and  insurance,  payment  to  bu  made 
by  cash  on  delivery  of  each  shipment,  "  De- 
liveries to  be  ma<le  at  the  rate  of  from  800  to 
1,300  tons  per  month,  provided  we  (plaintiffs) 
are  able  to  procure  tonnage  at  or  under  the  rate 
of  16*.  6d.  per  ton.  No  rasj)onsibility  to  attach 
to  us  should  we  be  prevented  from  delivering  all 
or  any  portion  of  the  ore,  through  any  dangers 
and  accidents  of  the  mines,  railway  shoots, 
rivers,  seas,  and  navigation  of  whatever  nature 
or  kind,  or  through  any  circumstances  beyond 
our  own  control : — Held,  first,  that  the  plaintiffs 
were  entitled  to  deliver  quantities  of  the  ore 
which  they  had  previously  withheld  while 
freights  were  above  the  limits,  provided  such 
deliveries  were  made  within  a  reasonable  time, 
having  reg.ird  to  the  contemplated  duration  of 
the  contract,  the  means  which  they  had  to  make 
up  arrears,  &c.  ;  secondly,  that  they  were  not 
entitled  to  deliver  quantities  which  they  had 
previously  been  ])revented  from  delivering  from 
dangers  and  accidents  of  the  mines,  &c.,  such 
quantities  being  as  much  struck  out  of  the  con- 
tract as  if  they  had  been  actually  delivered.  De 
Oleaga  v.  Weit  Cnmberland  Iron  and  Steel  Co., 
48  L.  J.,  Q.  B.  753 ;  4  Q.  B.  D.  472  ;  41  L.  T. 
342  ;  27  W.  R.  870. 

2.  Quantity  and  Quality  of  Goods. 

"Say  Abont."]— M.,  on  behalf  of  the  firm  of 
M.  &  Co.,  merchants  in  Quebec,  of  which  he  was 
a  member,  entered  into  the  following  contract 
with  R.  M.— "  R.  M.  sells,  and  Messrs.  M.  &  Co. 
buy,  all  of  the  spars  manufactured  by  R.  K.,  say 
about  600  red  pine  spars,  averaging  by  culler  s 
measurement  in  Quebec  sixteen  inches,  at  the 
sum  of,  &c.,  delivered  free  of  charge  in  Quebec. 
The  above  spars  will  be  out  of  the  lot  manufac- 
tured by  B.,  the  lengths  of  which,  according  to 
his  specification,  I  am  satisfied  with.'*  The  lot 
manufactured  by  B.  was  found  to  consist  of  603 
spars,  of  which  only  496  averaged  sixteen  inches: 
— Held,  that  M.  &  Co.  were  bound  to  accept  the 
496  spars  at  the  rate  agreed  on,  the  words  "  say 
about  600  red  pine  spars,"  being  words  of  expec- 
tation and  estimate  only,  and  not  amounting  to 
a  warranty.  M'Comiel  v.  Mnrphy,  L.  R.  5  P.  C. 
203  ;  28  L.  T.  713  ;  21  W.  R.  609. 

«  More  or  Leti."]— A  club  established  for  the 
supply  of  coals  to  its  members,  by  their  rules, 
duly  certified,  appointed  a  secretary  and  trea- 
surer.   The  duty  of  the  secretary  was,  amongst 


other  things,  to  receive  the  members'  subscrip- 
tions and  pay  them  to  the  treasurer,  and  when 
necessary,  to  write  to  such  merchant  as  the 
members  might  select  for  tenders  for  coals  to  be 
delivered  at  members'  houses,  and  when  the 
tender  was  accepted  by  the  club,  to  draw  up  an 
agreement  for  the  merchant  to  sign.  The  duty 
of  the  treasurer  was,  amongst  other  things,  to 
pay  the  ooal  merchant  as  soon  after  every  de- 
livery as  he  should  receive  an  order,  signed  by 
the  secretary  and  chairman,  and  such  ortler  wa» 
to  be  given  on  the  next  Thursday  night  after 
each  delivery.  The  plaintiff,  having  made  a 
tender,  which  was  accepted,  to  supply  coals  to 
the  club,  entered  into  a  written  agreement^ 
signed  by  himself  and  the  secretary,  to  supply 
100  tons,  "  more  or  less,"  to  be  delivered  at  the 
members'  residences,  and  he  delivered  127  tons- 
according  to  directions  given  by  the  secretary. 
When  the  time  for  payment  arrived  there  was. 
only  sufllcient  money  in  the  hands  of  the  trea- 
surer, owing  to  the  default  of  the  secretary,  to 
satisfy  a  part  of  plaintiff's  claim  ;  that  amount 
was  oaid  to  him,  and  he  sued  the  defendant,  a 
member  of  the  club,  for  the  residue : — Held,  that 
defendant  was  liable.  Qwkerell  v.  Aveompte,  2 
C.  B.  (N.S.)  440  ;  26  L.  J.,  C.  P.  194  ;  3  Jur. 
(N.8.)  844  ;  5  W.  R.  633. 

"Abont."] — The  plaintiffs  agreed  to  pur- 
chase of  the  defendants  "about  300  quarters,, 
more  or  less,"  of  foreign  rye,  shipped  on  board 
the  "  A.  £."  at  Hamburg,  at  a  certain  price,  sub- 
ject to  the  vessel's  safe  arrival  with  the  goods  on 
board,  and  being  unsold  at  Hamburg.  The 
ship  brought  350  quarters,  and  the  defendants 
refused  to  deliver  any  part  unless  the  plaintiffs 
would  accept  the  whole.  The  plainti&  aban- 
doned the  contract  and  brought  an  action  to  re- 
cover back  a  sum  of  money  which  they  had  paid 
for  300  quarters : — Held,  by  Lord  Tenteixien, 
C.J.,  and  Littledale,  J.,  that,  by  the  words* 
"  about "  and  "  more  or  less,"  the  parties  could 
not  be  taken  to  have  contemplated  so  large  an 
excess  as  fifty  over  300  quarters  ;  by  Parke,  J., 
and  Patteson,  J.,  that  at  all  events  it  lay  on  the 
defendants  to  show  that  such  an  excess  above  the 
quantity  named  was  in  contemplation  ;  and  if 
from  the  obscurity  of  the  contract  they  were 
unable  to  do  so,  their  defence  failed.  OroM  v. 
£glin,  2  B.  &  Ad.  106  ;  9  L.  J.  (0.8.)  K.  B.  145. 

Castom  of  Trade — ^Eridenoe — ^Admisii- 

bility.] — The  respondents  agreed  to  supply  to 
the  appellants  "  the  whole  of  the  steel  required 
by  you,"  for  certain  works  then  in  course  of  con- 
struction. The  contract  was  made  subject  to 
certain  general  terms  and  conditions,  which  con- 
tained the  clause,  "  The  estimated  quantity  of 
steel  we  understand  to  be  30,000  tons  more  or 
less  "  : — Held,  that  the  respondents  were  entitl^ 
to  supply  all  the  steel  required  in  excess  of  the 
estimated  quantity  of  30,000  tons,  and  that  the 
contract  was  not  qualified  or  affected  by  the 
clause  stating  that  the  estimated  quantity  wa» 
"  30,000  tons  more  or  less  "  ;  and  further,  that 
evidence  of  an  alleged  custom  in  the  Qlasgow 
steel  trade,  as  to  the  interpretation  of  contracts 
containing  such  a  clause,  was  not  admissible. 
Tanered  v.  Steel  Co.  of  Scotland,  15  App.  Cas. 
126  ;  62  L.  T.  738— H.  L.  (Sc.) 

**  8,000  tons,  10  per  cent,  more  or  leis '' — 
Option  to  ihip  more  or  lose — Tender  of  Bill  of 
Lading   for   8,800   tons.]— By   a   contract   in 
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writing  K.  brought  from  B.  "  about  3,000  tons  of 
wheat  (10  per  cent,  more  or  less)  to  be  shipped 
by  steamer  "  from  India,  payment  to  be  made  by 
cash  in  London  within  seven  days  from  delivery 
of  invoice  in  exchange  for  bill  or  bills  of  lading. 
In  the  contract  there  was  the  following  clause  : 
'*  Sellers  have  option  of  shipping  less  than  the 
minimum  quantity,  in  which  case  the  price  of 
the  quantity  short  shipped  of  the  mediimi  quan- 
tity will  be  settled  at  the  value  of  the  day  of  the 
appropriation.  Sellers  can  also  exceed  the 
maximum  quantity,  in  which  case  the  excess 
over  the  medium  quantity  will  remain  for  their 
account.'*  B.  informed  K.  that  3,800  tons  had 
been  shipped  on  the  "  Bombay,"  and  that  he  ap- 
propriated 3,000  tons  of  that  shipment  to  the 
contract  with  E.,  and  he  subsequently  sent  K.  an 
invoice  for  3,000  tons  ex  "  Bombay."  The  bills 
of  lading  for  the  3,800  tons  were  two  for  1,750 
tons  each  and  two  for  250  tons  each.  K.  offered 
to  deliver  to  B.  either  all  the  bills  of  lading  or 
two  for  1,750  tons  each,  but  B.  refused  to  accept 
the  tender  or  to  pay  any  part  of  the  price : — 
Held,  that  the  buyers  were  entitled  to  delivery 
of  a  bill  or  bills  of  lading  for  the  amount  of 
wheat  which  they  had  bought,  and  were  entitled 
to  refuse  a  tender  made  by  the  sellers.  Keighley^ 
Maxted,  and  Q).  and  Bryan,  Durante  and  Co., 
In  re,  70  L.  T.  155  ;  7  Asp.  M.  C.  418— C.  A. 

<*8a7  not  Leii."]— A  declaration  on  the  fol- 
lowing contract — '*  J.  S.  sold  to  L.  k,  Co.  what  he 
may  pull,  up  to  6th  January,  say  not  less  than 
100  packs,  of  combing  skin,  at  l\d.  per  lb.,  de- 
livered in  M.,  allowing  three  months'  interest  for 
cash,  in  clean  and  dry  condition.  B.  Dec. 
12/48."  Averments,  that  J.  8.  was  a  puller 
or  preparer  for  sale  of  combing  skin,  which  is  a 
kind  of  wool.  Breach,  that  he  did  not  deliver 
100  packs  : — Held,  that  the  woixis  "  say  not  less 
than  100  packs  "  were  not  mere  words  of  expec- 
tation, showing  what  the  parties  supposed  the 
quantity  would  prove  to  be,  but  amounted  to  a 
contract  to  deliver  at  least  that  quantity,  and 
that  the  breach  was  well  assigned.  Leeming  v. 
SnaUh,  16  Q.  B.  275  ;  20  L.  J.,  Q.  B.  164  ;  16 
Jur.  988. 

**  Any  leM  Hnmber  tliat  may  Arrive.''] — B.  con- 
tracted to  buy  of  P.  "  115  bales  containing  18,440 
(or  any  less  number  that  may  arrive)  East  India 
bides,  shipped  per  '  Ontario,'  Calcutta  to  Ham- 
burg, and  to  be  delivered  in  London,  at  W^d.  per 
lb.  round,  but  the  wrappers  to  be  charged  8rf.  per 
lb."  The  ship  having  been  compelled  by  stress 
of  weather  to  put  back  to  Calcutta,  eighteen  of 
the  bales  were  found  to  be  damaged,  and  were 
sold.  The  remaining  ninety-seven  bales  arrived, 
but  the  buyer  refused  to  accept  them : — Held, 
that  the  words  "  or  any  less  number  that  may 
arrive,"  applied  to  the  number  of  bales,  and  not 
merely  to  the  number  of  hides,  and  consequently 
that  thfe  buyer  was  liable  for  not  accepting  the 
ninety-seven  bales.  Beckh  v.  Page,  5  C.  B.  (N.8.) 
708 ;  28  L.  J.,  C.  P.  164  ;  5  Jur.  (N.8.)  735. 
Affirmed,  7  C.  B.  (n.8.)  861 ;  28  L.  J.,  C.  P.  341  ; 
6  Jur.  (N.8.)  1405  ;  7  W.  R.  588— Ex.  Ch. 

Several  Contraoti— Amount  arriving  deliver- 
able.]— The  plaintiffs,  who  expected  to  receive 
576  bales  of  cotton  from  Madras,  contracted  to 
sell  202  bales  thereof  to  C. ;  then  123  to  the  defen- 
dants ;  then,  again,  154  to  the  defendants  ;  and 
then  ninety-seven  to  G.  By  these  contracts  the 
buyers  were  to  take  what  arrived  deliverable. 


Only  275  bales  arrived  deliverable.  The  plain- 
tiffs delivered  sixty  to  C,  thirty  to  G.,  and  thirtj'- 
three  to  the  defendants  under  their  first  contract ; 
they  then  tendered  the  remaining  152  to  the  de^ 
fendants,  in  fulfilment  of  their  second  contract,, 
which  the  defendants  refused  to  accept : — Held, 
that  this  second  contract  with  the  defendant» 
meant,  that  the  plaintiffs  were  to  deliver  and  the 
defendants  to  accept  the  residue  (up  to  154)  be- 
yond 123 ;  and  that  though  the  plaintiffs  had 
broken  their  first  contract  with  the  defendants^ 
they  had  fulfilled  their  second,  and  were  entitled 
to  succeed.  Arbnthnot  v.  Streckeinen,  35  L.  J.^ 
C.  P.  305. 

"Cargo."! — A.  ordered  of  B.  "a  small  cargo- 
(of  lathwood)  of  about  the  following  lengths.  &c., 
in  all  about  sixty  cubic  fathoms,"  and  B.  accepted 
the  order.  B.,  not  being  able  to  procure  a  vessel 
of  the  exact  size,  chartered  a  vessel  loaded  with 
eighty- three  fathoms.  On  the  arrival  of  t he- 
vessel  B.'s  agent  unloaded,  measured  and  set 
apart  timber  to  answer  the  order,  and  tendered! 
A.  a  bill  of  lading  for  that  quantity,  and  a  draft 
for  acceptance  ;  but  he  declined  to  accept  on  the 
ground  that  the  cargo  was  in  excess  of  the  order  : 
— Held  (per  Kelly,  C.B.,  and  Cleasby,  B.,  Mar- 
tin, B.,  dissentiente),  that "  cargo  "  meant  a  whole 
cargo,  and  not  a  parcel  of  a  cargo,  and  that  B,. 
had  not  complied  with  the  order  so  as  to  eiititl" 
him  to  maintain  an  action  for  non-acceptance  of 
the  cargo.  Kreuger  v.  Blanek,  39  L.  J.,  Ex.  160  ; 
L.  R.  5  Ex.  179  ;  23  L.  T.  128 ;  18  W.  R.  813. 

The  plaintiff  sold  to  the  defendant  "  a  cargo- 
of  from  2,500  to  3,000  barrels  (seller's  option) 
American  petroleum  ...  to  be  shipped  from 
New  York  .  .  .  and  vessel  to  caU  for  ordere  off 
coast  for  any  safe  floating  port  in  the  United 
Kingdom,  or  on  the  continent  between  Havre 
and  Hamburg,  both  inclusive  (buyer's  option)." 
The  plaintiff  chartered  a  vessel,  on  which  were- 
placed  3,000  barrels  of  ])etroleum,  and  a  bill  of 
lading  was  signed  making  them  deliverable  to- 
the  plaintiff ;  but  as  this  quantity  did  not  con- 
stitute a  full  cargo,  300  additional  barrels  were- 
placed  on  board,  which  wei'e  marked  with  a 
different  mark,  and  for  which  a  separate  bill  of 
lading  was  signed.  The  plaintiff  gave  notice  to- 
the  defendant  of  the  shipment  of  the  3,00(^ 
barrels,  and  as  ready  to  order  the  vessel  from  its- 
port  of  call  to  any  port  of  delivery  within  the 
contract,  and  there  to  deliver  to  the  defendant 
the  3,000  barrels  and  to  take  the  300  barrels* 
himself,  or  to  deliver  to  the  defendant  at  any 
such  port  2,750  barrels  as  the  mean  between 
2,500  and  8,000,  but  the  defendant  refused  to- 
accept  either  the  3,000  barrels  or  any  other 
quantity.  The  plaintiff  having  brought  an  action 
for  non-acceptance  : — Held,  that,  on  the  true- 
construction  of  the  contract,  "  cargo  "  meant  the 
entire  load  of  the  vessel  which  carried  it ;  that 
the  defendant  was  therefore  not  bound  to  accept 
part  of  a  cargo,  and  that  the  action  was  not 
maintainable.  Bvrrowman  v.  Drayton,  46  L.  J., 
Ex.  273  ;  2  Ex.  D.  15  ;  35  L.  T.  727  ;  25  W.  R. 
194— C.  A. 


Absolute  Contract.]— B.  contracted  to  sell 


to  S.  "  about  500  tons  nitrate  of  soda,  in  bags,  of 
good  merchantable  quality,"  to  be  ready  for  de- 
livery by  a  given  day,  at  a  certain  price  and 
upon  certain  terms  and  conditions.  The  con- 
tract then  proceeded  :  **  It  is  understood  that  the 
nitrate  of  soda  is  to  form  the  full  and  complete 
cargo  of  the  'John  Phillips/  345  tons  register^ 
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now  on  her  passage  to  Sydney,  to  proceed  thence, 
M'ithout  undue  delay,  to  the  west  coast  of  South 
America,  there  to  unload  the  above.  In  the  un- 
expected event  of  the  *John  Phillips'  getting 
ashore,  or  being  unable  to  prosecute  her  voyage 
fram  any  casualties  of  the  sea,  then  the  seller 
Agrees  to  deliver,  and  the  buyer  agrees  to  take,  in 
lieu  thereof,  another  cargo  or  cargoes  of  about 
•equal  quantity,  to  be  named  at  the  earlie&t 
l>racticable  period  prior  to  the  arrival  off  the 
<;oast.  The  only  ground  on  which  the  seller  is  to 
Ix;  excused  delivery  of  the  above  nitrate  of  soda, 
is,  the  loss  of  the  vessel  on  her  homeward  voyage : 
in  which  case  this  contract  is  to  be  consideretl 
void,  but  in  no  other  event  whatever"  : — Held, 
that  this  was  an  absolute  contract  for  the  sale  of 
i>()0  tons,  and  not  of  a  quantity  limited  by  the 
capacity  of  the  vessel  named.  Bimrne  v.  Set/- 
mmr,  16  C.  B.  337  ;  24  L.  J.,  C.  P.  202  ;  1  Jur. 
<N.S.)  1001  ;  3  W.  R.  511. 

Held,  also,  that  the  contract  did  not  amount 
to  a  warranty  that  the  "  John  Phillips  "  should 
be  of  capacity  to  carry  the  whole  500  tons.    Ih. 


Contract  within  Certain  Limita.]— The 


<lefendants,  employed  by  the  plaintiffs  as  their 
brokers,  made  a  contract  for  the  sale  by  the 
})laintiffs  to  D.,  the  principal  of  the  defendants, 
■ot  a  cargo  of  wheat,  to  be  shipped  in  any  ship 
the  sellers  might  select  of  a  specified  class,  "of 
about  2,000  quarters— say  1,800  to  2,200  quartere 
— at  the  price  of  52jf.  per  delivered  quarter  of 
492  lbs.,  to  any  safe  port  in  the  United  Kingdom, 
calling  for  orders  as  usual.  The  measure,  for  the 
Hake  of  invoice,  to  be  calculated  at  the  rate  of 
100  chetwertfi,  equal  to  72  quartei-s.  Sellers 
jj^uarantee  delivery  of  invoice  weight,  sea  acci- 
ilents  excepted.  Buyers  to  ])ay  for  any  excess  of 
weight,  unless  it  be  the  result  of  damage  or  heat- 
ing. Payment,  cash  in  London  in  exchange  for 
usual  shipping  documentvS."  While  the  cargo  was 
<m  board  ship  at  sea  the  shipping  documents  were 
tenderetl  to  D.,  and  in  them  the  cargo  was  stated 
to  consist  of  3,077  chetwerts,  making,  at  the  rate 
-oi  72  quarters  to  100  chetwerts,  2,216  quarters. 
The  invoice  stated  that  the  cargo  consisted  of 
2,200  quarters,  and  the  cargo  was  more  than 
1,800,  and  less  than  2,200.  In  an  action  against 
the  defendants,  D.  having  refused  to  accept  the 
shipping  documents,  and  to  pay  for  the  cargo  : 
— Hel(J,  that  D.  was  justified  in  such  refusal,  in- 
asmuch as  the  agreement  was,  that  the  cargo 
should  not  exceed  2,200  quarters,  and  by  accept- 
ing the  shipping  documents  he  would  have  been 
liable  to  pay  for  the  excess,  if  there  had  been 
any.  Tamvaco  v.  Ltwa^f,  1  El.  &  El.  581  ;  28 
L.  J.,  Q.  B.  150 ;  5  Jur.  (N.s.)  731  ;  1  L.  T.  161. 

A  contract  was  entered  into  between  the  defen- 
<laiits  and  the  plaintiffs  for  the  sale  to  the  former 
of  a  cargo  of  wheat  not  shipped.  In  the  contract 
the  cargo  was  described  as  consisting  "  of  about 
2,000  quarters,  say  from  1,800  to  2,200  quarters, 
at  the  price  of  50/,  say  50*.  per  delivered  quarter 
of  492  lbs.  The  measure,  for  the  sake  of  invoice, 
to  be  calculated  at  the  rate  of  KK)  chetwerts, 
equal  to  72  quarters.  Sellers  guarantee  delivery 
of  invoice  weight,  sea  accidents  excepted.  Buyers 
to  pay  for  any  excess  of  weight,  unless  it  be  re- 
sult of  sea  damage  or  heating.  Payment,  cash, 
in  London,  in  exchange  for  usual  shipping  docu- 
ments, as  soon  as  the  ship  has  got  out  of  the  sea 
of  Azoff."  The  cargo  was  at  the  time  it  was 
shipped,  and  at  all  times  subsequent,  less  than 
1,800  quarters  both  according  to  the  measure  of 
100  chetwerta,  equal  to  72  quarters,  and  accord- 


ing to  the  measure  that  each  quarter  was  to 
weigh  492  lbs.  In  an  action  for  the  price : — 
Held,  that  inasmuch  as,  according  to  the  con- 
tract, the  cargo  was  to  be  between  the  limits  of 
1,800  and  2,2(X)  quai*ters,  and  the  cargo  of  which 
the  shipping  documents  were  tendered  was  less 
than  1,800  quarters,  the  defendants  were  not 
liable.  Tamvaco  v.  Liicas,  1  El.  &  El.  581  ;  28 
L.  J.,  Q.  B.  301  ;  6  Jur.  (N.s.)  1258  ;  7  W.  R. 
568. 

On  Board  Ships.]— A.  agreed  to  sell  to  B.  50 
tons  St.  Petersburg  sound  clean  hemp,  at  59Z. 
per  ton,  to  he,  shipped  from  St.  Petersburg  in  June 
or  July  following,  and  the  ship's  name  declared 
as  soon  as  known.  If  the  ship  should  not  arrive 
by  the  31st  of  December  the  contract  to  be  void. 
On  the  5th  of  September  A.  gave  B.  notice  that 
the  50  tons  were  shipped  in  the  "  Lively,"  but  on 
the  20th  claimed  the  right  (which  B.  denied)  of 
supplying  the  deficiency,  if  any,  from  another 
ship.  The  "  Lively  "  arrived  on  the  20th  of  Sep- 
tember with  44  tons,  20  only  of  which  were 
delivered  to  B.,  the  rest  being  shipped  at  St. 
Petersburg  to  other  persons.  The  remaining  30 
tons  amved  in  anothership  on  the  4th  of  October : 
— Held,  first,  that  A.  w^as  not  confined  by  the 
contract  to  one  ship  ;  secondly,  that  the  notice  of 
the  5th  September  having  proceeded  ou  mistake, 
he  was  not  precluded  from  supplying  the  de- 
ficiency by  another  vessel ;  and,  thirdly,  that 
he  was  only  bound  to  deliver  to  B.  from  the 
"  Lively  "  so  much  as  was  ascribed  to  B.  Thorn' 
ton  V.  Shnpxonf  2  Mareh.  267  ;  6  Taunt.  556 ; 
Holt,  N.  P.  164. 

A.  contracted  to  sell  to  B.  100  hogsheads  of 
Gingelly  oil  "expected  to  aiTive  by  the  ship 
'Resolute'  from  Madras."  The  ''Resolute" 
arrived  with  100  hogsheads  of  Gingelly  oil  on 
boani,  but  it  turned  out  that  34  hogsheads  only 
were  consigned  to  or  under  the  power  or  control 
of  A.  Semble,  that  this  did  not  excuse  A.  for  the 
non-performance  of  his  contract,  and  that  it  would 
not  be  performed  by  a  delivery  or  tender  of  the 
34  hogsneads  over  which  he  had  controL  Fiscliel 
V.  Scott,  15  C.  B.  69  ;  2  C.  L.  R.  1774. 

A.  sold  to  B.  all  the  hemp  that  might  be 
shipped  on  board  certain  vessels  at  Riga,  not 
exceieding  300  tons,  by  C,  the  agent  of  the  con- 
cern. C.  shipped  on  board  these  vessels  only 
71  tons  of  hemp  on  account  of  A.,  but  upwards 
of  300  tons  on  account  of  other  persons  : — Held, 
that  the  contract  must  be  confined  to  such  hemp 
as  C.  should  ship  as  agent  to  A.,  and  that  A.  was 
not  answerable  to  B.  for  more  than  71  tons, 
Ilayward  v.  Scougall,  2  Camp.  56  ;  11  R.  B. 
662. 

An  agreement  to  sell  a  certain  quantity  of 
goods  on  arrival  by  a  particular  vessel,  is  a 
conditional  contract  dependent  on  the  arrival 
of  the  goods.  Ilawes  v.  Humble^  2  Camp.  327,  n. 
11  R.  R.  722,  n.  And  see  Boyd  v.  S{fkin,  2 
Camp.  326  ;  11  R.  R.  721.  Compare  cases  ante, 
cols.  387,  388. 

Eight  to  Betnrn  whole  Quantity  when  Part  not 
in  complianoe  with  Order.] — The  defendant  gave 
to  the  plaintiff  a  joint  oixler  for  a  quantity  of 
ready-made  clothing,  consisting  of  coats,  vests, 
trousers,  and  knickerbockers,  to  be  accoixling  to 
prescribed  measurements  and  directions ;  some 
of  the  goods  were  already  made,  and  others  had 
to  be  manufactured ;  no  particular  time  was 
mentioned  for  deliveiy  ;  one  bale,  value  for 
25/.  7«.  6<i.,  was  sent  according  to  order,  and  was 
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accepted  and  taken  into  stock  bj  the  defendant ; 
another  bale,  value  21^.  St.j  was  sent  aboat  a 
fortnight  afterwards ;  it  contained  vests,  trousers, 
and  knickerbockers,  value  for  112.  12«.,  which 
were  according  to  order,  but  the  coats  in  the  bale 
were  much  smaller  than  those  ordered ;  the  de- 
fendant, on  discovering  this,  returned  the  whole 
of  the  second  bale  to  the  plaintiff : — Held,  that 
th3  defendant  was  not  bound  to  select  and  ac- 
cept, and  was  not  liable  for  the  value  of  such 
part  of  the  second  bale  as  corresponded  with  the 
order,  and  that  he  was  entitled  to  return  the 
entire  bulk,  notwithstanding  that  he  had  accepted 
the  bale  first  sent.  Tarling  v.  O'Riorden^  2  L.  B. 
Ir.  82—0.  A. 

Sale  of  Goods  not  Bivitible.]  —  The  plain- 
tiffs contracted  to  sell  to  the  defendants  25 
tons  (more  or  less)  Penang  pepper,  October  —^ 

November  shipment,  name  of  vessel  or  vessels, 
marks  and  particulars  to  be  declared  within 
sixty  days  from  date  of  bill  of  lading.  Within 
the  stipulated  time  the  plaintiffs  declared  25  tons 
by  a  vessel  called  the  B.,  only  20  tons  of  which 
complied  with  the  terms  of  the  contract  as  to 
shipment,  and  made  no  further  declaration.  The 
defendants  declined  to  accept  any  portion  of 
the  pepper : — Held,  that  the  contract  was  en- 
tire, and  that  the  defendants  were  not  bound 
to  accept  the  20  tons,  but  were  entitled  to  insist 
upon  the  delivery  of  25  tons  according  to  th3 
contract.  Renter  v.  Sdia^  48  L.  J.,  C.  P.  492  ; 
4  C.  P.  D.  239  ;  40  L.  T.  476  ;  27  VV.  B.  631— 
C.A, 

When  Bound  to  aooept  Part.] — ^A  buyer  en- 
tered into  two  contracts,  each  of  which  was  for 
the  purchase  from  the  seller  of  4,500  quarters  of 
Busslan  oats,  more  or  less, "  shipment  by  steamer 
or  steamers  during  February.  Should  ice  at 
loading  port  prevent  shipment  within  stipulated 
time,  shipment  to  be  made  immediately  after  re- 
opening of  the  navigation.*'  The  seller  shipped 
on  board  one  steamer  4,511  quarters  to  answer 
the  first  contract,  and  1,139  quarters  to  answer 
in  part  the  second  contract.  He  also  shipped  on 
tx>ard  another  steamer  a  sufficient  quantity  of 
oats  to  complete  the  second  contract.  The  ship- 
ment on  the  first  steamer  was  made  in  time ; 
that  on  the  second  steamer  was  made  too  late  : — 
Held,  that  the  buyer  was  bound  to  accept  the 
1,139  quarters  in  part  fulfilment  of  the  second 
contract,  notwithstanding  that  the  other  ship- 
ment on  account  of  that  contract  was  made  too 
late.  Brandt  v.  Lawretice^  46  L.  J.,  Q.  B.  237  ; 
1  Q.  B.  D.  844  ;  24  W.  B.  749— C.  A.  And  see 
cases^  ante,  coL  532. 

Tender  of  Larger  Quantity  than  Ordered.] — 
The  plaintiffs,  at  ]Sew  York,  contracted  to  sell 
and  deliver  1,000  quarters  of  wheat  to  the  defen- 
dants at  Bristol,  upon  the  terms,  "  cost,  freight, 
and  insurance."  Through  a  mistake  the  plain- 
tifEs  shipped,  by  a  sailing  vessel,  a  cargo  of  2,000 
quarters  of  wheat  to  K.  at  Bristol.  They  also 
forwarded  to  K.  by  steamer  a  bill  of  lading  and 
a  policy  of  insurance  of  the  whole  cargo  of  wheat 
shipped.  This  policy  was  **  free  from  particular 
average."  E.,  at  the  request  of  the  plaintilfiB, 
accepted  a  bill  of  exchange  drawn  upon  him  by 
them  for  the  price  of  the  2,000  quarters.  The 
defendants  afterwards  refused  to  accept  the 
1,000  quarters  from  K. : — Held,  that  in  an  action 
against  the  defendants  for  breach  of  a  contract 
to  accept  the  1,000  quarters,  the  plaintiffs  were 

YOL.  xn. 


not  ready  and  willing  to  deliver  the  1,000 
quarters  to  the  defendants  within  the  terms  of 
their  contract.  Hickox  v.  AdaiM^  34  L.  T.  404 
— 0.  A. 

A  contract  for  the  sale  of  cotton  of  a  given 
quality  is  not  performed  on  the  part  of  the 
sellei:,  by  a  tender  of  a  larger  quantity,  out  of 
which  the  buyer  is  required  to  select  those  bales 
which  answer  the  description  of  the  cotton  con- 
tracted for.  Rylandi  v.  Kreltman^  19  G.  B, 
(N.S.)  351. 

A  person  having  ordered  of  a  wine  merchant 
two  dozen  of  port,  and  the  some  quantity  of 
sherry,  to  be  returned  if  not  approved  of,  the 
merchant  sent  four  dozen  of  each;  the  buyer 
returned  all  but  thirteen  bottles,  objecting  to 
the  quality : — Held,  that  more  wine  having  been 
sent  than  was  ordered,  he  was  entitled  to  return 
the  whole,  and  was  not  bound  to  pay  for  more 
than  he  retained.  Hart  v.  MilU^  15  M.  &  W. 
85  ;  15  L.  J.,  Ex.  200. 

The  defendant  ordered  of  the  plaintifb  speci- 
fied quantities  of  particular  kinds  of  crockery,  to 
be  sent  to  him  by  railway.  They  sent  a  crate 
containing  a  smaller  quantity  of  the  particular 
goods,  also  other  goods  not  ordered,  and  of  such  a 
nature  as  to  be  distinguishable  from  the  others ; 
and  they  sent  one  invoice  debiting  the  defendant 
with  the  contents  of  the  whole  crate.  He  refused 
to  receive  them,  assigning  as  his  reason  that  they 
were  out  of  time.  At  the  trial  of  an  action  for 
their  price,  an  objection  was  taken  that  the 
defendant  was  not  bound  to  take  any  part  of  the 
goods  because  of  the  manner  in  which  they  were 
sent,  accompanied  by  goods  not  ordered  : — Held, 
that  the  vendors  had  not  furnished  the  goods  so 
that  the  vendee  was  bound  to  accept  them.  Leey 
V.  Green,  1  Bl.  &  El.  969  ;  28  L.  J.,  Q.  B.  319 ; 
5  Jur.  (N.S.)  1245  ;  7  W.  R.  486— Ex.  Ch. 

Held,  also,  that  the  vendee  might  have  taken 
his  own  goods,  and  rejected  the  excess,    lb. 

Tendex^  of  Higher  Priee  than  Ordered.]— The 

defendant,  a  Liverpool  cotton  merchant,  on 
2nd  April,  1872,  authorised  the  plaintiffs,  mer- 
chants at  Liverpool  and  Bombay,  to  purchase 
100  bales  Salem's  cotton  at  8^.  per  lb.,  to  be 
shipped  by  sailing  vessel,  and  to  draw  for  in- 
voice amount  at  six  months'  sight ;  which  drafts 
the  defendant  engaged  to  accept,  with  shipping 
documents  attached,  and  to  pay  same.  On  the 
22nd  April,  the  plaintiffs  wrote  from  Bombay 
that  the  Salem's  cotton  would  be  shipped  as  soon 
as  it  arrived  there.  On  the  14th  June  they 
wrote  again  from  Bombay,  enclosing  invoice  of 
100  bales  Salem's  cotton,  at  8^d.  per  lb.,  and  in- 
forming the  defendant  that  they  had  drawn  upon 
him  at  six  months*  sight  for  the  amount.  On 
the  2nd  July,  before  receiving  the  letter  and 
invoice  of  14th  June,  the  defendant  wrote  to  the 
plaintifb'  Liverpool  house  that  he  had  waited 
more  than  a  reasonable  time,  and  that  he  de- 
clined to  have  anything  more  to  do  with  the 
cotton.  On  the  10th  July  the  defendant  re- 
ceived the  letter  and  invoice  of  the  14  th  June, 
and  wrote  again  to  the  plaintiffs*  Liverpool 
house,  calling  attention  to  the  price  charged  in 
the  invoice,  and  refusing  acceptance  of  their 
draft.  The  following  day  the  plaintiffs  apolo- 
gised for  what  they  called  the  clerical  error  in 
the  price,  said  they  were  prepared  to  rectify  the 
mistake,  and  also  tendered  other  cotton  shipped 
at  the  time  the  defendant  wished.  The  defen- 
dant tefused  to  have  anything  more  to  do  with 
the  matter :— Held,  that  the  plaintiffs  could  not 

18 


647 


SALE    OF    GOODS— Performance  of  Contract 


648 


recover  for  the  price  of  the  cotton.   Jefferson  v. 
Querner,  30  L.  T.  867. 

Cnitom— Groii  or  Het  Weight.] — The  plain- 
tiffs, merchants  in  London,  ordered  of  the  defen- 
dant, a  merchant  at  Singapore,  two  parcels,  of 
25  tons  and  150  tons  respectively,  of  terra  japonica, 
"  provided  it  can  be  laid  down  here,  all  charges 
included,  at  IS*,  per  c^^t.'*  The  defendant  E^ent 
to  the  plaintiffs  invoices  and  bills  of  lading, 
representing  that  two  parcels,  res|)ectively  of 
those  weights,  had  been  shipped  to  their  order, 
and  at  the  same  time  drew  bills  upon  them  for 
the  price,  which  the  plaintiffs,  upon  the  faith 
of  the  representation  contained  in  the  invoices 
and  bills  of  lading,  accepted  and  duly  paid. 
Upon  the  arrival  of  the  goods  in  London,  the 
net  weight,  exclusive  of  packages,  which  con- 
sisted of  baskets  and  leaves,  proved  to  be  24  tons 
and  132}  tons  only.  The  plaintiffs  took  the 
goods,  and  sold  them ;  and  brought  an  action 
to  recover  back  the  sum  overpaiil,  as  upon  a 
partial  failure  of  consideration.  Upon  a  special 
case,  stating  it  to  be  the  custom  at  Singaix>re  to 
purchase  terra  japonica  by  gross  weight  as 
packed,  and  in  London  to  sell  it  net : — Hekl, 
that  the  plaintiffs  were  entitled  to  recover. 
Detauw  v.  Camlly,  8  C.  B.  640 ;  19  L.  J.,  C.  P. 
71. 

Contract  to  tako  all  Goods  required.] — By  a 
contract  between  a  railway  company  and  the 
defendant,  it  was  provided  that  he  should 
supply,  and  the  company  should  purchase, 
subject  to  the  terms  and  to  the  extent  therein- 
after mentioned,  all  the  coke  that  should  be 
required  by  the  company  for  working  their 
railways  between  London  and  Cambridge  and 
London  and  Colchester.  By  the  fourth  clause, 
the  company  engaged  to  take  from  the  defen- 
dants 550  tons  and  100  tons  of  coke  weekly, 
during  seventeen  years  ;  and  they  further  agreed, 
that,  if  they  should  require  more  than  those 
quantities  for  working  their  railways,  they  should 
take  the  same  from  the  defendant,  with  a  pro- 
viso, that  if  they  should  require  less  than  the 
stipulated  quantities,  the  supply  should  be  re- 
duced accordingly,  upon  giving  the  defendant 
three  months'  notice.  And  the  company  engaged 
that  "  so  long  as  the  defendant  should  punctually 
and  duly  supply  the  coke,  and  so  long  as  the 
same  should  oe  of  the  best  quality,  they  should 
abstain  from  making  purchases  of  coke  from  any 
other  persons :  '* — Held,  that  the  readiness  and 
willingness  of  the  company  to  take  from  the 
defendant  all  the  coke  they  required  for  the 
purpose  of  their  railways  was  not  a  condition 
precedent  to  their  right  to  insist  upon  being 
supplied  with  the  quantities  expressly  stipulated 
for ;  and,  consequently,  that  the  fact  of  the 
company  having  bought  coke  from  other  per- 
sons afforded  no  answer  to  an  action  by  the 
company  against  the  defendant  for  a  failure  to 
deliver  the  quantities  contracted  for.  Eastern 
Counties  By.  v.  Philipson^  16  C.  B.  2  ;  24  L.  J., 
C.  P.  140. 

W.  undei-took  to  supply  a  gas  company,  for  a 
period  of  three  years,  with  all  sucn  pipes  as 
should  from  time  to  time  during  the  period  be 
required  by  the  company,  at  rates  specified  in 
the  agreement.  The  company  ordered  large 
quantities  of  pipes,  and,  when  the  contract 
expired,  had  in  stock  many  thousand  yards  of 
pipes  which  W.  had  supplied,  and  for  which  he 
sought  to  recover  the  dlffei^ce  in  price  between 


the  current  value  and  the  price  paid  according; 
to  the  contract : — Held,  that  the  contract  could 
not  be  limited  to  orders  for  pipes  required  for 
use  at  the  time  of  the  orders,  but  that  he  was 
bound  to  supply  all  pipes  ordered  by  the  com- 
pany for  works  which  they  were  carrying  on 
and  authorised  to  undertake  by  their  act  of 
parliament.  Wliitehouse  v.  Liverpool  Gas  Co.y 
6  C.  B.  798  ;  17  L.  J.,  C.  P.  237. 

Quality — Special  Benominatioxi.] — In  a  con- 
tract for  delivery  in  this  country  of  a  raw 
material,  the  produce  of  a  foreign  country,  and 
described  by  certain  epithets  in  themselves  in- 
definite, as  long  or  white,  the  buyer  is  prim& 
facie  entitled  to  delivery  of  the  article  which 
passes  in  the  market  under  that  designation ; 
and  if  the  epithet  has  acquired  in  the  trade  a. 
definite  meaning,  as  the  usual  or  average  length 
or  quality,  then  the  buyer  is  entitled  to  an 
article  of  such  usual  or  average  length  or 
quality ;  and  it  is  no  sufficient  excuse  for  not 
delivering  it  that  it  is  a  fair  average  of  the 
growth  of  the  year.  Frith  v.  Mitchell,  4  P.  &  F. 
464. 

Where  goods  are  sold  under  a  certain  denomi- 
nation, the  buyer  is  entitled  to  have  such  goods 
delivered  to  him  as  are  commercially  Imown 
under  this  denomination,  though  he  may  have 
bought  after  inspection  of  the  bulk,  and  without 
warranty.  Josling  v.  Kingsford^  13  C.  B.  (K.s.) 
447  ;  32  L.  J.,  C.  P.  94  j  9  Jur.  (N.8.)  947  ;  7  L.  T. 
790 ;  11  W.  R.  377. 

A  contract  for  the  sale  of  oxalic  acid  is  not 
complied  with  by  the  delivery  of  an  article 
which  the  jury  finds  not  to  come  in  commercial 
language  properly  within  the  description  of  oxalic 
acid,  even  where  the  seller  is  not  the  manufac- 
turer of  the  article,  and  at  the  time  of  con- 
tracting expressly  declines  all  responsibility  as 
to  the  quality,  and  the  buyer  has  had  an  oppor- 
tunity of  inspecting  it,  and  no  fraud  is  sugg^ted. 
Ih. 

In  an  action  for  the  price  of  coal  sold  as 
"Haswell  WaUsend,"  without  any  warranty  of 
quality  or  size : — Held,  that  the  only  question 
was,  whether  it  was  that  kind  of  coaL  Taylor  v. 
DaltAm,  3  F.  &  F.  263. 


Sight  to  Bejeot  when  Inferior — CnstonL] 


— ^A  vendor  cannot  compel  a  purchaser  to  accept 
goods  inferior  in  quality  to  that  contracted  for, 
where  no  property  in  the  goods  has  passed  or 
the  sale  is  not  of  a  specific  cargo.  No  custom 
exists  in  the  Liverpool  com  trade  compelling  the 
buyer  to  accept  under  such  circumstances,  and 
quaere  as  to  the  reasonableness  of  such  a  custom. 
SiHidino  y.  Kitchen,  1  Cab.  &  U.  217. 


Special  Kark — ^Falia  Demonitratio.] — ^A. 


received  an  order  from  a  correspondent  at 
Bremen  to  purchase  for  him  bar  iron  of  a 
description  known  there  as  S.  &  H.  crown  iron. 
Upon  inquiry,  he  found  that  the  firm  of  Snowden 
&  Hopkins,  whose  mark  that  was,  had  ceased  to 
exist,  and  had  been  succeeded  by  a  firm  of 
Hopkins  &  Co.  (the  plaintiff) ;  and  he  accord- 
ingly, through  a  broker,  bought  of  the  plaintiff 
sixty-seven  tons  of  iron,  which  was  described  in 
the  bought  and  sold  notes  as  "  S.  k  H.  (crown) 
common  bars."  The  iron  when  tendered  was 
found  to  bear  the  mark  of  the  new  firm  **  H.  k. 
Co."  with  a  crown,  and  was  rejected  by  A.  In 
an  action  for  refusing  to  accept  the  iron,  the 
jury  found  that  the  mark  "  S.  k  H."  was  not  a 
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material  part  of  the  bargain,  and  that  the  article 
tendered  was  substantially  what  A.  bargained 
for : — Held,  that,  construing  the  contract  by 
the  surrounding  circumstances,  the  mark  S.  &  H. 
might,  if  necessary,  be  rejected  as  falsa  demon- 
stratio,  and  that  the  contract  was  complied 
with  by  the  tender  of  iron  marked  "  H.  &  Co.'* 
Hopkins  V.  HUoheock,  14  C.  B.  (N.s.)  65  ;  32 
L.  J.,  C.  P.  154  ;  9  Jur.  (N.S.)  896  ;  8  L.  T.  204  ; 
11  W.  B.  597. 

Sale  of  Bioe  *<m  Double  Bage."1— The 

defendant  contracted  to  deliver  to  the  plaintiff 
rice  **in  double  bags,"  to  be  shipped  for  New 
York.  There  was  evidence  that  rice  in  single 
bags  would  not  readily  sell  in  the  American 
market,  and  that  in  New  York  double  bags  were 
considered  essential  for  transit  to  the  west: — 
Held,  that,  as  the  packing  in  double  bags 
affected  the  quality  and  description  of  the  rice 
sold,  the  plaintiff  was  entitled  to  reject  it  if  sent 
in  single  bags.  Mak'in  v.  London  Rice  Mill  Co., 
20  L.  T.  705  ;  17  W.  R.  768. 

*<  To  Meet  Ck>nveiLienoe  and  Taste.'*] — ^A. 

having  applied  to  K.,  a  coachmaker,  to  build  for 
him  a  carriage  of  a  particular  description,  the 
latter,  at  his  request,  sent  him  a  drawing,  which 
A.  returned,  with  objections.  B.  thereupon  wrote 
to  A.,  expressing  his  regret  that  the  drawing 
sent  did  not  meet  his  approval,  adding,  "  If  you 
order,  every  attention  shall  be  paid  to  any 
particulars  you  may  think  proper."  A.,  in  reply, 
wrote,  "  I  have  duly  received  your  reply  to  my 
last,  and  can  only  continue  to  wonder  at  your 
disinclination  to  furnish  me  with  so  simple  a 
drawing  as  I  then  requested,  with  the  view  of 
obviating  as  far  as  possible  the  chance  of  any 
misconception  which  might  otherwise  arise  in 
respect  to  my  order,  which  I  can  now,  of  course, 
give  in  general  terms  only,  and  on  the  assump- 
tion that  you  undertake  to  execute  it  in  a  manner 
which  shall  meet  my  approval,  not  only  on 
the  score  of  workmanship,  but  also  that  of  con- 
venience and  taste.'*  The  carriage  was  thereupon 
built,  and  forwarded  to  A.,  who  found  many 
faults  in  it,  and  rejected  it : — Held,  that  the 
order  having  been  given  and  accepted  on  the 
express  condition  that  the  carriage  should  meet 
with  the  approval  of  A.,  "  on  the  score  of  con- 
venience and  taste,"  the  latter  was  entitled 
(acting  bonA  fide,  and  not  from  mere  caprice) 
to  reject  it.  Andrews  v.  Beljield,  2  C.  B. 
(N.S.)  779. 

Allowance  —  IMiferenoe  of  Kind.]— Parties, 
through  a  broker,  bought  '*  the  following  cotton, 
viz.,  ~  128  bales,  at  25d,  per  lb.,  expected  to 
arrive  in  London  per  *  Cheviot  *  from  Madras.  The 
cotton  guaranteed  equal  to  sealed  sample  in  our 
(the  brokers*)  possession.  Should  the  quality 
prove  inferior  to  the  guarantee,  a  fair  allowance 
to  be  made."  The  sample  was  of  Long-staple 
Salem  cotton.  The  128  bales  marked  ^  which 
arrived  by  the  '*  Cheviot*'  contained  Western 
Madras  cotton.  The  cotton  was  not  in  accord- 
ance with  the  sample;  Western  Madras  cotton 
is  inferior  to  Long-staple  Salem,  and  requires 
machinery  for  its  manufacture  different  to  that 
which  is  used  for  Long-staple  Salem ;  and  the 
market  price  of  Western  Maaras  was  at  the  date 
of  the  contract  only  2Bd.  per  lb. : — ^Held,  that  the 
cotton  tendered  was  not  that  which  the  buyers 
bargained  for,  and  that  they  were  not  bound  to 


accept  it;  for  that  the  allowance  clause  had 
reference  only  to  inferiority  of  quality,  and  not 
to  difference  of  kind.  Azemar  v.  Casella,  36 
L.  J.,  C.  P.  124  ;  L.  R.  2  C.  P.  431.  Affirmed, 
36  L.  J.,  C.  P.  263  ;  L.  R.  2  C.  P.  677 ;  16  L.  T. 
571 ;  15  W.  R.  998— Ex.  Ch. 

A  person  bought  at  a  price  named  '*  413  bales 
of  wool,  to  arrive  ex  *  Stige,*  or  any  vessel  they 
may  be  transhipped  in.  The  wool  to  be 
guaranteed  about  similar  to  samples  in  the 
selling  brokers'  possession  ;  and  if  any  dispute 
arises  it  shall  be  decided  by  the  selling  brokers, 
whose  decision  shall  be  final.'*  On  the  arrival  of 
the  wool,  it  turned  out  not  about  similar  to 
sample,  and  the  brokers,  after  protest  from  the 
buyer,  awarded  that  he  should  take  it  at  a  certain 
abatement  in  the  price  of  different  bales  : — 
Held,  that  as  the  contract  was  for  the  sale  of 
specific  goods,  the  guarantee  was  not  a  condition 
but  only  a  warranty,  and  the  buyer  could  not 
reject  the  wool  on  account  of  its  inferiority ;  that 
the  brokers  had  power  to  award  as  they  had,  and 
the  buyer  was  bound  to  take  the  wool  accord^ 
ingly.  Jfeyworth  v.  Huichinson,  36  L.  J.,  Q.  B. 
270  ;  L.  R.  2  Q.  B.  447. 

Under  a  contract  to  purchase  300  tons  of 
Campeachy  logwood,  at  36i.  per  ton,  &c.,  to  be- 
of  real  merchantable  quality ;  and  such  as  might 
be  determined  to  be  otherwise  by  impartial 
judges  to  be  rejected ;  the  vendee  is  bound  ta 
take  so  much  of  the  wood  tendered  as  turned  out 
to  be  of  the  sort  described,  at  the  contract 
price,  though  it  appeared  at  the  time  that  a 
part,  which  was  afterwards  ascertained  to  be 
sixteen  out  of  the  300  tons,  was  of  a  different 
and  inferior  description.  Grafian  v.  Jackson^ 
14  East,  498. 

3.  Otheb  Points  as  to  Deliybbt. 

Mode  of  Tender— In  Closed  Casks.]— An  allega- 
tion of  a  tender  of  goods  is  not  supported  by 
proof  of  a  delivery  or  an  offer  to  deliver  closed 
casks,  said  to  contain  them  ;  but  they  should  be 
tendered  in  such  a  way  that  the  party  may  have 
a  reasonable  opportunity  of  inspecting  them,  and 
of  ascertaining  whether  what  he  has  bargained 
for  is  presented  for  his  acceptance.  liherioood 
V.  WhUtnore,  11  M.  &  W.  347  ;  2  D.  (N.S.)  548  ; 
12  L.  J.,  Ex.  318  ;  7  Jur.  585. 

Ineni&oient  Caeks.]— A  declaration  set  out  a 
contract  for  the  purchase  of  oil,  with  a  breach, 
that  the  defendant  refused  to  accept  the  oil.  He 
pleaded,  that  the  casks  in  which  the  oil  was  con- 
tained were  not  well  seasoned : — Held,  a  bad 
plea.  It  admitted  the  good  quality  of  the  oil, 
and  did  not  state  that  the  oil  was  rendered  of  no 
use  or  value  in  consequence  of  the  insufficiency 
of  the  casks.  Gower  v.  Von  BadeUen^  3  Bing. 
(N.c.)  717  ;  4  Scott,  453  ;  3  Hodges,  94  ;  6  L.  J., 
C.  P.  198  ;  1  Jur.  285. 

natural  Deterioration.]— The  plaintiff  agreed 
to  sell  to  the  defendant  hoop  iron  to  be  manu- 
factured in  Staffordshire,  and  d^vered  in  Jan- 
uary and  February  at  LiverpooL  The  iron  was 
to  be  forwarded  by  canal  boats,  vessels,  and 
carts.  Iron  so  forwarded,  at  the  period  of  the 
year  in  question,  necessarily  suffers  some  de- 
terioration by  being  rusted.  The  iron,  which 
was  clean  and  bright  when  put  on  board,  ar- 
rived at  Liverpool  in  a  rusty  state,  and  accept- 
ance of  it  was  refused  by  the  defendant:— 
Held,  that  the  defendant  was  bound  to  accept 
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the  iron  if  it  was  only  so  far  deteriorated  as  it 
would  necessarily  be  in  its  transit  from  Stafford- 
shire to  Liverpool,  and  that  the  judge  mis- 
directed the  jury  in  saying  that  the  defendant 
was  entitled  to  have  it  deliyered  to  him  at  Liver- 
pool in  a  merchantable  condition.  Bull  v. 
RohUon,  10  Ex.  842  ;  2  C.  L.  R.  1276  ;  24  L.  J., 
Ex.  165  ;  2  W.  R.  623. 

In  two  DeliYeries.] — The  plaintiff  contracted 
to  sell  to  the  defendant  200  tons  of  brimstone, 
**  to  be  delivered  ex  the  first  parcel  of  brimstone 
we  have  in  the  Tyne  on  our  account."  A  ship 
arrived  in  the  Tyne  with  a  cargo  of  brimstone. 
The  plaintiff,  having  obtained  leave  from  the 
owner  to  dispose  of  fifty  tons  on  his  own  account, 
tendered  the  fifty  tons  to  the  defendant,  who 
wished  to  cancel  the  contract,  and  refused  to  re- 
ceive them.  Another  vessel  having  subsequently 
arrived  in  the  Tyne  with  brimstone,  the  plaintiff, 
having  in  like  manner  obtained  permission  of  the 
owner  to  dispose  of  it  on  his  own  account,  ten- 
dered 150  tons  to  the  defendant  in  fulfilment  of 
the  contract.  This  portion  also  the  defendant 
declined  to  accept.  The  defendant  never  ob- 
jected to  the  brimstone  being  offered  to  him  in 
two  deliveries : — Held,  that  the  plaintiff  had 
sufficiently  tendered  the  brimstone  pursuant  to 
his  contract  to  entitle  him  to  recover  against  the 
defendant  for  refusing  to  accept.  Leidentann  v. 
Gra7j,  26  L.  J.,  Ex.  162 ;  3  Jur.  (N.S.)  219  ;  5 
W.  R.  294— Ex.  Ch. 

Constraetive  BeUverj.] — Goods  shipped  at 
Liverpool  for  Quebec  were  taken  on  their  arrival 
to  the  examining  warehouse,  and  were  entered  as 
consigned  to  M.  &  S.  and  were  marked  "  M.  &  S." 
By  the  regulations  of  the  warehouse,  consignees 
were  entitled  to  possession  on  payment  of  freight 
and  duty.  M.  &  S.  having  obtained  an  advance 
on  the  goods  from  T.  &  Co.,  signed  a  request  note 
directed  to  the  officer  of  the  warehouse,  directing 
him  to  "  hold  their  goods  subject  to  their  order, 
they  paying  duty  and  storage  charged  before  re- 
moval." The  officer  wrote  across  the  note  "  ac- 
cepted," and  signed  it : — Held,  that  by  the  ex- 
press agreement  of  the  parties,  followed  by  the 
acceptance  of  the  officer  of  the  warehouse,  there 
was  a  valid  constructive  delivery  of  the  property 
in  the  goods  to  Y.  &  Co.,  sufficient  for  the  pur- 

?oses  of  the  pledge.     Young  v.  Lambert^  6  Moore, 
.  C.  (N.8.)  406  ;    39  L.  J.,  P.  C.  21  ;  L.  R.  3 
P.  C.  142  ;  22  L.  T.  499  ;  18  W.  R.  497. 

Bending  YeHeli  to  Beceiye.] — By  two  con- 
tracts, entered  into  at  different  times,  the  defen- 
dants engaged  to  ship  at  Cronstadt  for  the 
plaintiffs  250  tons  and  350  tons  of  rye  meal,  each 
contract  stipulating  that  the  shipment  should  be 
made  at  the  first  open  water,  allowing  a  fair  and 
reasonable  time  for  the  arrival  out  of  the  vessel 
and  getting  the  goods  down  to  Cronstadt ;  that 
payment  should  be  made  one-third  at  three 
months,  from  the  date  of  bill  of  lading,  but  that 
should  the  vessel  not  arrive  in  time  for  the  goods 
to  be  shipped  before  the  30th  June,  or  the  sellers 
not  be  able  to  procure  a  ship  by  that  date,  the 
sellers  should  draw  for  the  remainder  as  specified 
above.  In  an  action  by  the  buyers  against  the 
sellers  for  the  breach  of  these  two  contracts,  the 
defendants  pleaded,  that  the  plaintiffs  were  not, 
at  and  after  the  arrival  of  the  vessels  at  Cron- 
stadt, and  thence  at  and  until  a  fair  and  reason- 
able time  had  elapsed  for  getting  the  goods  down 
to  Cronstadt,  ready  and  willing   to  buy  and 


accept  and  pay  for  the  meal  in  manner  and  form 
as  alleged,  and  that  the  plaintiffs  had  not  per- 
formed the  contracts  in  all  things  on  their  part 
to  be  performed  in  manner  and  form  as  alleged : — 
Held,  that  the  circumstance  of  the  buyers  having 
sent  out  three  vessels,  neither  of  which  was  of 
capacity  sufficient  to  take  on  board  the  quantity 
mentioned  in  either  contract,  and  which  arrived 
at  the  port  of  loading  at  different  times,  did  not 
entitle  the  defendants  to  a  verdict  upon  these 
issues ;  but  that  the  buyers  were  entitled  to 
maintain  an  action  against  the  sellers,  although 
they  had  not  sent  out  one  vessel  to  receive  the 
quantity  mentioned  in  each  contract.  Reade  v. 
Meniaeff,  7  C.  B.  152  ;  18  L.  J.,  C.  P.  145. 

Flaoe  of  Delivery.]— Although  the  consignor 
of  goods  directs  a  carrier  to  deliver  them  to  the 
consignee  at  a  particular  place,  the  carrier  may 
deliver  them  wherever  he  and  the  consignee 
af?ree.  X.  4-  N.  W,  Ry.  v.  BartleU,  7  H.  &  N. 
400 ;  81  L.  J.,  Ex.  92  ;  8  Jur.  (NJS.)  58  ;  6  L.  T. 
399  ;  10  W.  R.  109. 

A.  contracted  to  sell  to  B.  500  bales  of  cotton 
at  a  given  price,  to  arrive  at  Liverpool,  per  ship 
or  ships,  from  Calcutta.  The  contract  contained 
provisions  as  to  quality,  and  for  a  reference  in 
case  of  dispute ;  and  then  followed  these  words  : 
**  The  cotton  to  be  taken  from  the  quay ;  cus- 
tomary allowances  of  tare  and  draft,  and  the 
invoice  to  be  dated  from  date  of  delivery  of  last 
bale"  : — Held,  that  the  stipulation  as  to  the  place 
of  delivery  was  not  a  condition  precedent,  but  a 
mere  stipulation  in  favour  of  the  seller,  and  that 
the  contract  amounted,  in  effect,  to  a  contract 
to  deliver  the  cotton  at  a  reasonable  time,  and 
under  reasonable  circumstances,  the  article  to 
be  at  the  buyer's  charge  from  the  time  of  its 
landing  on  the  quay.  Xeill  v.  Whitworth^  18 
C.  B.  (N.S.)  435  ;  34  L.  J.,  C.  P.  155  ;  11  Jur. 
(N.8.)  158  ;  11  L.  T.  677  ;  13  W.  R.  461.  Affirmed, 
1  H.  &  R.  832  ;  35  L.  J.,  C.  P.  804  ;  L.  R.  1  C.  P. 
684  ;  12  Jur.  (N.8.)  761  ;  14  L.  T.  670  ;  14  W.  R. 
844— Ex.  Ch. 

Selecting  Fort  for.1 — In  an  action  by  vendors 
against  purchasers  lor  not  accepting  one  of 
several  cargoes  of  Indian  com,  sold  "  with  privi- 
lege of  having  shipment  to  a  direct  port  in  the 
United  Kingdom"  (subject  to  certain  excep- 
tions), "port  to  be  named  on  signing  bills  of 
lading,"  the  defendants  pleaded  thsX  the  plain- 
tiffs were  bound,  under  the  contract  of  sale,  to 
consult  the  defendants,  and  to  give  them  the 
privilege  of  selecting  any  direct  port  in  the 
United  Kingdom,  save  as  excepted,  for  the  desti- 
nation of  each  cargo  before  the  signing  the  bills 
of  lading,  and  that  the  cargo  which  they  refused 
to  accept  had  been  shipped,  and  the  bills  of 
lading  signed,  without  affording  them  the  option 
of  exercising  such  privilege.  The  plaintiffs  having 
taken  issue  in  fact,  the  ^ury  found  that  the  de- 
fendants had  not  been  given  the  option  of  select- 
ing a  direct  port  for  the  destination  of  the  cargo : 
— Held,  first,  that  the  contract  was  subject  to  the 
term  pleaded.    Ktwx  v.  Mayne,  Ir.  R.  7  C.  L.  557. 

Held,  secondly,  that  on  the  record  the  defen- 
dants were  entitled  to  judgment,  irrespectively 
of  the  question  whether  the  observance  of  the 
term  was  a  condition  precedent  to  the  plaintiff's 
right  of  action.    lb. 

Consolidating  eeveral  Contract!.] — In  an  ac- 
tion by  the  sellers  against  the  buyers,  for  the 
breach  of  two  contracts  for  the  shipment  at  a 
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foreign  port  of  two  several  quantities  of  rye 
meal,  the  declaration  stated,  that  "after  the 
making  of  the  contracts,  and  before  the  per- 
formance of  them  or  any  part  thereof,  it  was 
agreed  between  the  plaintiffs  and  the  defen- 
dants, that  the  two  contracts  should  be  deemed 
and  taken  to  be  and  to  operate  as  one  contract, 
and  should  be  performed  as  if  the  same  had  been 
one  contract  for  the  amount  of  the  two  quan- 
tities of  meal "  : — Held,  that  this  allegation  was 
not  sustained  by  proof  that  the  buyers  had  sent 
out  three  vessels  to  receive  the  meal,  the  first  of 
which  was  not  of  capacity  sufficient  to  take  on 
board  the  quantity  mentioned  in  the  first  con- 
tract, and  that  they  had  received  a  separate  bill 
of  lading  of  the  cargo  brought  home  by  that 
vessel,  and  accepted  a  bill  drawn  on  them  for 
the  stipulated  proportion  of  that  particular  cargo. 
Meniaeffy.Reade,  7  C.  6. 1S9. 

Tender  of  Two  out  of  a  Set  of  Throe  Bills  of 
Lading.] — Where  by  the  terms  of  the  contract 
of  sale  of  goods  to  be  shipped,  payment  is  to 
be  made  in  exchange  for  bills  of  lading  of 
each  shipment,  the  purchaser  is  bound  to  pay 
when  a  duly-indorsed  bill  of  lading,  effectual  to 
pass  the  property  in  the  goods,  is  tendered  to 
him,  although  the  bill  of  lading  be  drawn  in 
triplicate,  and  all  the  three  are  not  then  ten- 
dered or  accounted  for ;  and,  if  he  refuses  to 
accept  and  pay,  he  does  so  at  his  own  risk  as  to 
whether  it  may  turn  out  to  be  the  fact  or  not 
that  the  bill  of  lading  tendered  was  an  effectual 
one,  or  whether  there  was  another  of  the  set 
which  had  been  so  dealt  with  as  to  defeat  the 
title  of  the  purchaser  as  indorsee  of  the  one  ten- 
dered. Sanders  v.  Maclean^  52  L.  J.,  Q.  B.  481  ; 
11  Q.  B.  D.  327 ;  49  L.  T.  462  ;  31  W.  R.  698 ; 
5  Asp.  M.  C.  160— C.  A. 

Per  Brett,  M.R. :  The  seller  of  such  goods 
should  make  every  reasonable  exertion  to  for- 
ward the  bills  of  lading  to  the  purchaser  as  soon 
as  possible  after  the  shipment,  but  there  is  no 
implied  condition  in  such  a  contract  that  the 
biUs  of  lading  shall  be  delivered  to  the  purchaser 
in  time  for  him  to  send  them  forward  so  as  to  be 
at  the  port  of  delivery  either  before  the  arrival 
of  the  vessel  with  the  goods,  or  before  charges 
are  incurred  there  in  respect  of  them.    lb. 


F.  DISCHARGE  AND  BREACH  OF 
CONTRACT. 

1.  iMPOfiBIBILITT  OF  PEBFOBMANOB. 

Destmotion  of  Bpeoiilo  Crop.] —When,  from 
the  nature  of  a  contract,  the  parties  must  from 
the  beginning  have  known  that  it  could  not  be 
fulfilled  unless  when  the  time  for  the  fulfilment 
arrived  some  particular  specified  subject-matter 
continued  to  exist,  no  warranty  that  the  subject- 
matter  should  so  continue  to  exist  is  to  be  im- 
plied from  the  fact  that  the  subject-matter  was 
not  in  existence  at  the  time  of  the  making  of 
the  contract.  The  contract  in  such  a  case  is 
therefore  subject  to  the  implied  condition  that 
the  parties  shall  be  excused  if,  before  breach, 
performance  becomes  impossible  by  the  perishing 
of  the  subject-matter  without  default  of  the 
contractor.  Hmjcell  v.  CoupUmd,  46  L.  J.,  Q.  B. 
147 ;  1  Q.  B.  D.  268 ;  33  L.  T.  832  ;  24  W.  R. 
470— C.  A. 

In  March,  1872,  the  defendant  agreed  to  sell 
to  the  plaintiff  200  tons  of  potatoes,  grown  on 


land  belonging  to  the  defendant  at  W.,  to  be  de- 
livered in  the  following  September  and  October. 
The  defendant  sowed  a  sufiicient  quantity  of 
potatoes  on  lands  belonging  to  him  at  W.  to 
meet  the  contract  in  the  ordinary  course  of  hus- 
bandry. Before  the  time  for  the  performance  of 
the  contract  a  large  portion  of  the  crop  was  de- 
stroyed by  disease  without  any  default  on  the 
part  of  the  defendant,  and  the  remainder  was 
insufficient  to  meet  the  contract.  In  an  action 
for  non-delivery  : — Held,  that  the  contract  was 
for  the  sale  of  a  specific  crop,  without  any  war- 
ranty that  the  crop  should  continue  to  exist  at 
the  time  of  performance.    Ih, 

Where  Delivery  Impossible.  1 — The  agents  of 
M.  at  Chili  having  purchased  a  quantity  of 
nitrate  of  soda,  and  chartered  the  vessel  "  Prcr 
cursor"  to  convey  it  to  England,  M.  contracted  to 
sell  to  S.  "  600  tons,  more  or  less,  being  an  entire 
parcel  of  nitrate  of  soda,  expected  to  arrive  at 
port  of  call  per '  Precursor.* . .  Should  any  circum- 
stance or  accident  prevent  the  shipment  of  the 
nitrate,  or  should  the  vessel  be  lost,  the  contract 
to  be  void."    At  the  date  of  the  sale  the  greater 

Eart  of  the  nitrate  of  soda  intended  for  shipment- 
ad  been  destroyed  by  an  earthquake.  The- 
cbarterparty  was  subsequently  cancelled,  and 
notice  of  this  fact  was  in  due  course  forwarded 
to  S.  M.'s  a^nt  afterwards  purchased  a  like 
quantity  of  nitrate  of  soda  on  his  account,  and* 
obtained  a  transfer  of  a  second  cbarterparty 
made  between  the  vendors  and  the  owners  of 
the  "  Precursor  "  for  the  conveyance  of  the  second 
parcel  of  nitrate  of  soda  to  England.  Upon  the 
arrival  of  the  cargo  in  this  country  S.  laid  claim 
to  it  under  his  contract : — Held,  that  the  con- 
tract related  only  to  the  nitrate  of  soda  which 
was  then  expected  to  be  carried  by  the  particular 
voyage,  and  that  upon  this  voyage  being  rendered 
impossible,  the  liability  of  M.  was  terminated, 
and  S.  had  no  claim  to  the  cargo  subsequently 

Eurchased.    Smith  v.  Myer*^  41  L.  J.,  Q.  B.  91  ; 
u  R.  7  Q.  B.  139  ;  26  L.  T.  103  ;  20  W.  R.  186-^ 
£x.Ch. 

Deliyery  prevented  through  Btrikoi.] — The 
plaintiffs,  on  the  13th  September,  1873,  con> 
tracted  in  writing  with  the  defendant  to  sell 
4,000  parcels  of  Kibbles  coal  at  lbs,  6d,  per 
parcel  of  2,240  lbs.,  loaded  Into  the  defendant's 
trucks  at  the  average  rate  of  two  trucks  per  day, 
a  truck  consisting  of  eight  tons,  in  the  event  of 
a  colliers*  strike  or  accident  the  vendors  not 
binding  themselves  to  keep  up  the  daily  supply. 
Coal  was  delivered  under  this  contract  up  to  the 
28th  March,  1874,  but  on  that  day,  in  conse- 
quence of  the  plaintiffs*  men  refusing  to  accept 
a  lower  rate  of  wages  proposed  by  the  plaintiffs, 
in  pursuance  of  a  combination  entered  into  by 
the  plain  tifb  with  other  masters  in  the  district, 
the  pits  were  closed  by  the  plaintiffs,  and  re- 
mained closed  until  the  28th  July,  other  pits  in 
the  neighbourhood  being  also  closed  by  their 
owners  for  a  like  reason.  During  that  time  no 
coal  was  in  consequence  delivercKl ;  bat  at  the 
end  of  the  strike  the  plaintiffs  called  upon  the 
defendant  to  take  the  amount  of  coal  which 
still  remained  undelivered  under  the  contract. 
In  an  action  for  not  accepting  this  coal : — ^Held, 
that  the  strike  was  equally  a  strike  within  the 
meaning  of  the  contract,  though  brought  about  by 
the  plaintiffs  lowering  t^e  wages  of  their  men  ; 
that  the  effect  of  the  strike  was  merely  to  postpone 
the  daily  deliveries,  and  that  the  defenaant  was 
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bound  to  accept  the  coal  remaining  undelivered. 
ITing  V.  Parker,  34  L.  T.  887. 

Held,  also,  that  under  the  circumstances  the 
delay  was  not  of  such  a  nature  to  entitle  the 
defendant  to  consider  the  contract  at  an  end  in 
A  commercial  sense,  and  so  repudiate  the  per- 
formance of  it.    lb. 

Conditional  Contract. — Where  there  is  an 
Agreement  to  deliver  goods  on  a  condition  which, 
without  any  default  in  the  vendor,  never  happens, 
he  will  not  be  liable  for  a  non-delivery  ;  but 
where  the  agreement  is  absolute  or  conditional 
on  an  event  which  hapj^ens,  the  vendor  will  be 
liable  for  a  breach,  though  without  default  on 
his  part ;  for  it  is  his  own  heedlessness  if  he 
runs  the  risk  of  undertaking  to  perform  an  im- 
possibility when  he  might  have  provided  against 
it  by  his  contract.  Hale  v.  Hawson,  4  C.  B. 
(N.8.)  85  ;  27  L.  J.,  C.  P.  189  ;  4  Jur.  (N.S.)  363 ; 
«  W.  R.  339. 

Contract  in  London  for  the  sale  of  tallow 
from  a  particular  ship,  to  be  taken  from  the 
king's  landing  scale,  if  it  should  not  arrive  on 
or  before  a  given  day  the  bargain  to  be  void  ; 
the  ship  was  wrecked  off  the  coast  of  Scotland, 
but  the  cargo  was  saved,  and  might  have  been 
forwarded  to  the  port  of  London  by  the  given 
day.  The  vendors  resold  the  tallow  in  Scotland. 
The  purchaser  did  not  offer  them  any  indemnity 
if  they  would  bring  the  tallow  to  London  : — 
Held,  that  the  vendors  were  not  answerable  for 
the  non-delivery  of  the  tallow.  Idle  v.  Thornton, 
3  Camp.  274  ;  13  R.  R.  799. 

Beitraint  of  Princes.] — It  is  no  answer  to  an 
action  against  the  vendor  of  goods  to  be  shipped 
at  St.  Petersburg  on  a  particular  day,  in  certain 
ships,  that  such  goods  were  seized  by  the  Russian 
government  on  board  lighters  for  the  purpose  of 
loading  the  ships,  and  that  the  ships  cut  their 
cables  and  put  to  sea  to  avoid  an  embargo. 
Splidt  V.  Heath,  2  Camp.  57,  n. ;  11  R.  R.  663. 

Bale  of  Hone— Death  of  Horse  before  Bale 
Absolnte.l — A  horse  was  sold  by  the  plaintiff  to 
the  defendant  upon  condition  that  it  should  be 
taken  away  by  the  defendant  and  tried  by  him 
for  eight  days,  and  returned  at  the  end  of  eight 
days  if  the  defendant  did  not  think  it  suitable 
for  his  purposes.  The  horse  died  on  the  third 
day  after  it  was  placed  in  the  defendant's  stable, 
without  fault  of  either  party  : — Held,  that  the 
plaintiff  could  not  maintain  an  action  for  the 
price,  as  for  goods  sold  and  delivered.  Elphick 
V.  Barne$,  49  L.  J.,  C.  P.  698  ;  5  C.  P.  D.  821  ; 
29  W.  R.  139  ;  44  J.  P.  651. 

2.  Insolvency, 

Of  Vendee.]— In  the  beginning  of  February, 
1872,  the  plaintiffs  agreed  to  buy  and  the  de- 
fendants agreed  to  sell  200  tons  of  iron,  to  be 
forwarded  in  quantities  of  25  tons  per  month, 
the  first  delivery  to  be  in  April.  At  the  time  of 
making  the  contract  the  plaintiffs  were  insolvent, 
and  upon  the  12th  of  March  they  determined  to 
suspend  payment.  They  forthwith  informed  the 
defendants  of  their  insolvency.  Upon  the  5th 
of  April  there  was  a  meeting  of  the  plaintiffs* 
creditors  ;  the  contract  with  the  defendants  was 
not  mentioned  in  their  written  statement  of 
affairs.  The  iron  was  not  forwarded  by  the  de- 
fendants in  April  or  the  early  part  of  May,  nor 
did  the  plaintiffs  require  it  to  be  delivered,  nor 


did  they  offer  payment  for  it.  The  plaintiffs* 
creditors  ultimately  accepted  a  composition  of 
five  shillings  in  the  pound.  The  plaintiffs  took 
new  partners ;  and  on  the  13th  of  May  they 
called  upon  the  defendants  to  supply  iron  ac- 
cording to  the  contract  of  the  preceding  Feb- 
ruary ;  the  defendants  forthwith  repudiated 
liability  to  fulfil  the  contract.  The  plaintiffs 
having  sued  for  breach  of  the  contract :  —Held, 
that  there  was  evidence  upon  which  a  jury  might 
find  that  the  contract  had  been  rescinded,  and 
could  not  be  enforced  upon  the  13th  of  May. 
Morgan  v.  Bain,  44  L.  J.,  C.  P.  47 ;  L.  R.,  10 
C.  P.  15  ;  31  L.  T.  616  ;  23  W.  R.  239. 

By  a  contract  dated  the  27th  of  October,  1874, 
the  C.  company  contracted  to  sell  to  the  P. 
company  2,500  tons  of  pig-iron,  to  be  delivered 
over  the  next  ten  months  in  about  equal  monthly 
quantities.  Payment  by  four  months'  bill  net, 
or  cash  less  2^  per  cent,  discount,  on  the  10th  of 
the  month  next  following  each  delivery.  In 
performance  of  this  contract  the  C.  company,  in 
November  and  December,  1874,  and  in  January 
and  February,  1875,  made  deliveries  amounting 
to  852  tons.  On  the  24th  of  February  the  P. 
company,  requiring  further  capital  to  carry  on 
their  business,  called  a  meeting  of  the  principal 
creditors,  with  a  view  to  an  arrangement  being 
made  for  an  extension  of  credit,  and  laid  a  state- 
ment of  affairs  before  them,  showing  that  out  of 
a  nominal  capital  of  100,000/.,  of  which  80,OOOZ. 
was  paid  up,  the  company  had  sustained  losses 
to  the  extent  of  40,000/.  The  creditors  did  not 
accept  the  propositions  submitted  to  them,  and 
the  C.  company,  considering  the  statement  to 
be  a  declaration  of  insolvency,  declined  to  make 
any  further  deliveries  except  for  cash,  and  there- 
upon the  P.  company  cancelled  the  contract. 
Three  months  afterwards  the  P.  company  was 
ordered  to  be  wound  up.  Upon  a  claim  by  the 
C.  company  for  damages  in  respect  of  breach  of 
the  contract : — Held,  that  the  statement  of 
aff&irs  laid  before  the  creditors  on  the  24th  of 
February  did  not  amount  to  a  declaration  of  in- 
solvency which  justified  the  C.  company  in  re- 
fusing to  deliver  without  cash  payments,  and 
the  claim  was  disallowed.  Phwniap  Bettenier 
Steel  Co,,  In,  re,  Camforth  Heewaiite  Iron  Co., 
Ex  parte,  46  L.  J.,  Ch.  115  ;  4  Ch.  D.  108  ;  35 
L.  r.  776  ;  25  W.  R.  187— C.  A. 

The  rule  laid  down  in  Chalmers,  Ex  parte, 
Edwards,  In  re  (42  L.  J.,  Bk.  2,  37 ;  L.  R.  8  Ch. 
289 ;  28  L.  T.  325  ;  21  W.  R.  349),  only  applies 
where  there  is  something  amounting  to  a  declara- 
tion on  the  part  of  the  purchasers  that  they  will 
be  unable  to  meet  their  engagements.    Ih. 

Bankruptcy  of  Purchaser  before  Delivery  of 
Goods  Bold  on  Credit.] — When  the  purchaser  of 
goods  sold  on  credit  becomes  bankrupt  before 
the  vendor  has  parted  with  the  possession  of  the 
goods,  the  trustee  in  the  bankruptcy  has  a  right 
to  elect  to  complete  the  contract  by  paying  the 
agreed  price  in  cash  within  a  reasonable  time. 
But,  if  he  does  not  do  so,  the  vendor  is  entitled 
to  treat  the  contract  as  broken,  and  to  resell  the 
goods,  without  first  tendering  them  to  the 
trustee.  And  the  vendor  is  entitled  to  prove  in 
the  bankruptcy  for  damages  for  the  breach  of 
contract,  the  measure  of  images,  if  the  market 
is  falling,  being  the  difference  between  the 
contract  price  and  the  price  obtained  on  the 
resale.  St  opinion.  Ex  parte,  Nathan,  In  re, 
10  Ch.  D.  686  ;  40  L.  T.  14  ;  27  W.  R.  327— 
U.  A. 
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8.  Fraud. 

Uleetion  to  Beseind.] — To  support  a  plea  of 
rescifflion  of  a  contract  on  the  groand  of  fraud, 
it  is  not  necessary  to  prove  that  the  circamstances 
of  the  fraad  were  known  to  the  defendant,  and 
the  contract  rescinded  before  action  brought. 
The  election  to  rescind  may  be  made  at  any  time, 
unless  there  has  been  a  previous  election  to  affirm 
the  contract.  Clough  v.  L,  Sf  N.  W,  Ry,^  41 
L.  J.,  Kx.  17  ;  L.  R.,  7  Ex.  26  ;  25  L.  T.  708  ; 
20  W.  R.  18»— Ex.  Ch. 

A.  purchased  goods  of  a  company,  not  intend- 
ing to  pay  for  them.  The  company  delivered 
them  to  a  carrier  to  deliver  them  according  to 
his  instructions  to  C.  The  carrier  afterwards 
held  the  goods  for  C,  at  his  request,  as  a  ware- 
houseman. A.  becoming  bankrupt,  the  company 
demanded  the  goods,  and  the  carrier  re-delivered 
them,  under  the  mistaken  supposition  that  the 
transitus  was  not  determined.  In  an  action  of 
trover  against  him : — Held,  that  an  equitable 
plea  of  rescission  of  the  contract,  on  the  ground 
of  A.'8  fraud,  to  which  C.  was  privy,  would 
raise  a  good  defence  to  the  action,  although  the 
fraud  was  not  discovered  till  the  cross-examina- 
tion of  G.  at  the  trial  of  the  action,    lb, 

Szamination.] — It  is  no  defence  to  an  action 
for  rescission  of  a  contract  on  the  ground  of 
fraud  that  the  plaintiff  inquired  to  a  certain 
extent  whether  the  representation  made  to  him 
was  true,  but  did  it  so  carelessly  and  ineffectually 
4is  not  to  observe  the  fraud.  Redgrave  v.  Ilurd, 
61  L.  J.,  Ch.  113  ;  20  Ch.  D.  1  ;  45  L,  T.  485 ;  30 
W.  R.  251— C.  A, 

If  a  maker  of  a  chattel  makes  it  with  a  patent 
defect  so  serious  as  to  render  it  worthless,  and 
the  person  for  whom  it  is  made  has  an  oppor- 
tunity of  inspecting  it  before  it  is  delivered,  the 
maker  is  not  guilty  of  a  fraud  if  he  does  not 
point  out  the  defect.  Horefall  v.  Thomm,  1 
H.  &  C.  90  ;  31  L.  J.,  Ex.  822  ;  8  Jur.  (N.8.)  721  ; 
6  L.  T.  462 ;  10  W.  R.  650  ;  at  nisi  prius,  2  F. 
A  F.  785. 

What  Amounts  to  Fraud.] — A.  sold  goods  to 
B.  to  be  paid  for  by  a  bill  at  two  months,  and 
not  being  able  to  obtain  it  from  B.,  and  doubt- 
ing his  solvency,  A.  employed  his  broker  to  re- 
purchase them  in  his  own  name,  which  was  done. 
Although  at  a  great  loss.  B.  afterwards  became 
a  bankrupt,  without  knowing  that  the  goods  had 
been  repurchased  by  the  broker  on  the  account 
of  A.  In  an  action  of  trover  by  the  assignees  of 
B.  against  A.  for  the  goods : — Held,  that  they 
were  not  entitled  to  recover,  as  the  transaction 
was  not  fraudulent  on  the  part  of  A.  HarrU  v. 
JAnell,  4  Moore,  10  ;  21  R.  R.  662. 

If  A.,  under  the  pretence  of  a  purchase,  obtains 
possession  of  B.'s  goods,  and  absconds  to  avoid  a 
«uit  for  their  value,  and  the  sheriff  seizes  such 
goods  in  execution  immediately  after  the  delivery 
to  A.,  it  seems  that  B.  may  lawfully  rescue  them 
out  of  the  hands  of  the  sheriff,  even  by  stratagem  ; 
but  the  validity  of  the  purchase  by  A.  is  a  ques- 
tion for  the  jury, viz.,  as  to  whether  the  purchaser 
had  obtained  possession  of  the  goods  with  a  pre- 
conceived design  not  to  pay  for  them.  Bristol 
lEari)  V.  WiUmore,  2  D.  &  R.  756  ;  1  B.  &C. 
614  ;  1  L.  J.  (0.8.)  K.  B.  178  ;  25  R.  R.  488. 

Intontloa.] — In  order  to  set  aside  a  sale  of 
goods  quoad  a  purchaser,  on  the  ground  that  it 
was  made  with  the  intention  of  defrauding  the 


creditors  of  the  seller,  it  must  be  shown  that  the 
purchaser  was  aware  of  that  intention,  and  that 
he  conspired  with  the  seller  to  carry  it  into 
effect.     Bentliff  v.  Garnett,  1  Car.  &  K.  326. 

A.  bought  goods  from  B.  with  the  fraudulent 
intention  of  never  paying  for  them,  and  kept 
them  until  his  bankruptcy  : — Held,  that  they 
did  not  pas3  to  his  assignees  under  his  bank- 
ruptcy, as  having  been  in  his  possession,  order 
and  disposition,  as  the  reputed  owner  thereof, 
with  the  consent  of  the  true  owner.  Load  v. 
Green,  16  M.  &  W.  216  ;  15  L.  J.,  Ex.  113  ;  10 
Jur.  163. 

Knowledge.]  —  Where  cotton  was  sold  by 
sample,  upon  a  representation  that  the  bulk 
corresponded  with  the  sample,  but  no  warranty 
was  taken  by  the  purchaser,  and  the  bulk  of  the 
cotton  turned  out  to  be  of  inferior  quality,  and 
to  have  been  falsely  packed,  though  not  by  the 
seller  : — Held,  that  an  action  for  a  false  and 
fraudulent  representation  was  not  maintainable 
without  showing  that  such  representation  was 
false  to  the  knowledge  of  the  seller,  or  that  he 
acted  fraudulently  or  against  good  faith  in 
making  it.  Ormrod  v.  Huth,  14  M.  &  W.  651 ; 
14  L.  J.,  Ex.  366. 

Effoet  of  Fraud.] — ^A  contract  for  the  sale  of 
goods,  obtained  by  fraud  on  the  part  of  the  pur- 
chaser, is  void  only  at  the  election  of  the  vendor  ; 
and  it  is  too  late  to  declare  such  election  after 
the  goods  have  passed  into  the  hands  of  a  bonft 
fide  purchaser.  White  v.  Garden,  10  C.  B.  919  ; 
20  L.  J.,  C.  P.  166  ;  15  Jur.  630. 

A  man  cannot  recover  for  the  price  of  goods 
sold  under  a  fraud.  LewiM  v.  Cosgrave,  2  Taunt.  2. 

On  Property.] — ^The  established  principle 

is,  that  fraud  only  gives  a  right  to  avoid  a  pur- 
chase, that  the  property  vests  until  avoided,  and 
that  all  mesne  dispositions  to  persons  not  parties 
to,  or  at  least  not  cognisant  of  the  fraud,  are 
valid.  StevenMon  v.  Neionkam,  13  C.  B.  285 ;  22 
L.  J.,  C.  P.  110  ;  17  Jur.  600— Ex.  Ch. 

A  sale  of  goods  effected  by  fraud  does  not 
change  the  property  in  them.  Abbotts  v.  Barry, 
5  Moore,  98  ;  2  Br.  &  B.  369. 

Where  a  vendee,  who  has  made  a  false  and 
fraudulent  misrepresentation,  obtains,  by  means 
of  it,  possession  of  a  chattel  from  a  vendor  who 
intended  to  transfer  both  the  property  and  the 
possession,  the  property  vests  in  the  vendee  until 
the  vendor  has  done  some  act  to  disaffirm  the 
transaction ;  and  therefore  if,  before  the  disaffirm- 
ance, the  fraudulent  vendee  has  assigned  or 
transferred  the  chattel  to  an  innocent  transferee, 
the  title  of  such  transferee  ii  good  against  the 
vendor.  Kingsford  v.  Merry,  1  H.  &  N.  503  ;  26 
L.  J.,  Ex.  83  ;  3  Jur.  (N.S.)  68  ;  5  W.  R.  161— 
Ex.  Ch.  S.  C,y  11  Ex.  577 ;  25  L.  J.,  Ex.  166. 
See  also  ante,  cols.  444,  et  seq. 

Waiver.] — If  a  party  is  induced  to  purchase 
an  article  by  the  fraudulent  misrepresentations 
of  the  seller  of  it,  and,  after  discovering  the 
fraud,  continues  to  deal  with  the  article  as  his 
own,  he  cannot  recover  back  the  money  from  the 
seller.  Campbell  v.  Fleming,  3  N.  &  M.  834  ;  1 
A.  &  E.  40  ;  3  L.  J.,  K.  B.  136. 

The  right  to  repudiate  the  contract  is  not 
af  terwanis  revived  by  the  discovery  of  another 
incident  in  the  same  fraud.    lb, 

Setoppel — ^Farty  LiaUe.] — ^An  action  lies  for 
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the  value  of  goods  which  the  defendant  has  by 
his  fraud  induced  the  plaintiff  to  sell  to  a  third 
person  who  is  unable  to  pay  for  them.  Sill  v. 
Perrott,  3  Taunt.  274  ;  Biddle  v.  Lery^  1 
Stark.  20. 

Af  against  Third  FartieB.] — Where  an  owner 
of  goods  suffers  another  to  nave  possession  of 
them,  or  of  the  documents  which  are  the  evidence 
of  property  therein,  on  a  sale  to  him  obtained  by 
means  of  fraudulent  representations,  and  avoid- 
able at  the  option  of  the  owner,  a  sale  or  a  pledge 
by  such  party  before  the  owner  has  exercised  his 
option,  and  without  notice  to  the  subsec^uent 
purchaser,  is  binding  ;  but  this  is  not  so  when  a 
party  has  merely  obtained  the  goods  by  means 
of  fsdse  pretences,  without  any  contract  of  sale 
to  himself,  as  when  he  falsely  and  fraudulently 
represents  that  another  person  has  authorised 
him  to  purchase  the  goods,  and  in  such  case  the 
original  owner  can  recover  the  goods  from  a 
party  to  whom  they  have  been  sold  or  pledged 
by  the  person  who  fraudulently  obtained  them, 
before  any  notice  of  the  fraud  or  any  disaffirm- 
ance of  the  transaction,  by  the  real  owner. 
Higg(mi  v.  Burton,  26  L.  J.,  Ex.  342  ;  5  W.  R. 
683. 

A  coachbuilder  let  a  brougham  for  a  year,  and, 
according  to  the  custom  of  the  trade,  the  hirer's 
arms  were  painted  on  the  panels.  The  hirer  put 
the  brougham  up  for  sale  by  auction  at  Ald- 
ridge's  and  it  was  purchased  by  a  commission 
agent  and  horse  dealer : — Held,  in  an  action  of 
trover  by  the  owner  against  the  purchaser  of 
the  brougham,  that,  by  allowing  the  arms  to  be 
painted  on  the  panels,  the  owner  did  not  render 
himself  responsible  for  the  fraudulent  sale  by 
the  hirer,  and  therefore  the  purchaser  must  be 
the  loser  in  the  transaction.  Manner  v.  Bankt, 
17  L.  T.  147  ;  16  W.  R.  62. 

If  bonft  fide  for  valuable  consideration,  a  sale 
of  goods  is  not  invalidated  by  knowledge,  on  the 
part  of  the  purchaser,  that  an  execution  against 
the  vendor  is  intended.  Hale  v.  Saloon  Omnihvg 
Co.,i  Drew.  492  ;  28  L.  J.,  Ch.  777  ;  7  W.  R.  316. 

FraTLdiilent  Sale  of  Hone  —  Keep.]  —  The 
plaintiff  sold  for  the  defendant  a  horse,  and 
received  the  price.  The  purchaser  afterwards 
rescinded  the  contract  on  the  ground  of  fraud, 
and  was  repaid  the  purchase-money.  In  an 
action  by  the  plaintiff  for  the  keep  of  the  horse  : 
— Held,  that  the  defendant  could  not  set  off  the 
price  as  money  received  for  his  use,  it  having 
ceased  to  be  so  when  the  contract  was  defeated 
by  the  purchaser,  although  the  defendant  was 
ignorant  of  the  fraud.  Murray  v.  Mann,  2  Ex. 
639  ;  17  L.  J.,  Ex.  256  ;  12  Jur.  634. 

4.  Refusal  to  Perform. 

lUght  to  Canoel  Contract  where  Goods  to  be 
Delivered  by  Ixutalmenti.] — The  defendant,  in 
October,  1879,  sold  to  the  plaintiff,  and  the 
plaintiff  bought  of  the  defendant,  2,000  tons  of 
pig  iron,  at  42f.  a  ton,  to  be  delivered  to  the 
plaintiff,  f .  o.  b.,  at  the  maker's  wharf,  in  Novem- 
Der,  December,  and  January  next,  at  6d.  per 
ton  extra.  The  plaintiff  failed  to  take  delivery 
of  any  of  the  iron  in  November,  but  claimed  to 
have  delivery  of  one-third  of  the  iron  in  Decem- 
ber, and  one- third  in  January.  The  defendant 
refused  to  deliver  these  two-thirds,  and  gave 
notice  that  he  considered  that  the  contract 
vafi  cancelled  by  the  plaintiff's  breach  to  take 


any  iron  in  November : — ^Held,  in  an  action  by 
the  plaintiff  for  damages  in  respect  of  the 
defendant's  refusal,  by  the  majority  of  the  court 
of  appeal,  that  by  the  plaintiff's  failure  to  take 
one-third  in  November,  the  defendant  was  justi* 
fied  in  refusing  to  deliver  the  other  two-third* 
afterwards.  Honck  v.  MuUer,  50  L.  J.,  Q.  B. 
529  ;  7  Q.  B.  D.  92  ;  45  L.  T.  202  ;  29  W.  R.  83(> 
— C.A. 

Tender  of  Two  of  a  Bet  of  Three  Bills  of 
Lading.] — If  by  the  terms  of  a  contract  of  sale 
payment  is  to  be  made  in  exchange  for  bills  of 
lading,  the  purchaser  is  bound  to  pay  when  & 
duly  indorseid  bill  of  lading  effectual  to  pass  the 
property  is  tendered,  although  (he  bill  be  drawn 
in  triplicate  and  all  three  are  not  accounted  for,, 
and  if  he  refuses  to  accept  and  pay,  he  does  so  at 
his  own  risk  as  to  whether  the  bill  of  lading 
tendered  was  an  effectual  one.  Sanders  v. 
Maclean,  62  L.  J..  Q.  B.  481  ;  11  Q.  B.  D.  327  ; 
49  L.  T.  462 ;  31  W.  R.  608  ;  6  Asp.  M.  C.  160. 

For  Aeoepting  too  Little. V-The  defendants 
agreed  to  supply  the  plaintiffs  with  from  6,000 
or  8,000  tons  of  coal,  to  be  delivered  into  the 
plaintiffs'  waggons  at  the  defendants'  collieries,, 
in  equal  monthly  quantities  during  the  period  of 
twelve  months,  at  bt.  6d,  per  ton.  During  the 
first  month  the  plaintiffs  sent  waggons  to  receive 
only  158  tons.  Immediately  after  the  first  month 
had  expired,  the  defendants  informed  the  plain- 
tiffs that,  as  the  plaintiffs  had  taken  only  15$ 
tons,  the  defendants  would  annul  the  contract. 
The  plaintiffs  refused  to  allow  the  contract  to  be 
annulled,  but  the  defendants  declined  to  deliver 
any  more  coal : — Held,  that  the  breach  by  the 
plaintifb  in  taking  less  than  the  stipulated 
quantity  during  the  first  month  did  not  entitle 
the  defendants  to  rescind  the  contract.  Simpson 
V.  Cripvin,  42  L.  J.,  Q.  B.  28  ;  L.  R.  8  Q.  B.  14  ; 
27  L.  T.  546  ;  21  W.  R.  141.  See  also  Boare  v. 
Bennie,  ante,  coL  530. 

Hon-Faylkient  of  Instalment.] — When  there  is 
a  contract  for  the  sale  of  goods  to  be  delivered 
by  instalments,  the  price  of  each  instalment 
being  payable  on  delivery,  and  the  buyer  does 
not  pay  for  one  instalment  under  such  circum- 
stances as  to  give  the  seller  reasonable  ground 
for  believing  that  he  will  be  unable  to  pay  for 
the  instalments  to  be  delivered  in  future,  and 
that  he  does  not  intend  to  go  on  with  the  con- 
tract, the  seller  is  justified  in  repudiating  the 
contract.  Bloomer  v.  Bernstein,  43  L.  J.,  C.  P» 
375  ;  L.  R.  9  C.  P.  588  ;  81  L.  T.  306  ;  23  W.  R. 
238. 

The  defendant  contracted  to  sell  to  the  plain- 
tiffs 260  tons  pig-iron  at  56«.  per  ton,  half  to  be 
delivered  in  two,  remainder  in  four,  weeks ;  pay- 
ment, net  cash  fourteen  days  after  delivery  of 
each  parcel.  The  market  was  rising,  and,  not- 
withstanding urgent  demands  by  the  plaintiffs^ 
the  delivery  of  the  first  125  tons  was  not  com- 
pleted for  nearly  six  months.  They  refused  to 
pay  for  the  first  parcel,  claiming  a  right  to  set 
off  the  loss  they  had  sustained  from  beings 
obliged  to  procure  other  iron  in  consequence  of  the 
defendant  8  default ;  but  they  still  urged  the 
delivery  of  the  second  parceL  The  defendant, 
treating  the  refusal  to  pay  as  a  breach  and  an 
abandonment  of  the  contract  by  the  plaintiffs, 
declined  to  deliver  any  more.  There  was  no 
suggestion  of  inability  on  the  part  of  the  plain- 
tiffs to  pay,  and  the  price  of  the  first  parcel  was 
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iiltimatelj  paid : — Held,  that  the  mere  refusal  to 
pay  for  the  first  parcel  did  not,  under  the  circum- 
stances, warrant  the  defendant  in  treating  the 
contract  as  abandoned  and  refusing  to  deliver 
the  remainder,  and  that  the  plaintiffs  were  en- 
titled to  damages  for  the  breach.  Freeth  v.  J9m?t, 
43  L.  J.,  C.  P.  91  ;  L.  R.  9  C.  P.  208  ;  29  L.  T. 
773  ;  22  W.  R.  370. 

When  a  contract  was  entered  into  to  deliver  a 
quantity  of  barley  by  delivery  in  certain  por- 
tions, each  portion  to  be  paid  for  on  its  arrival 
at  the  port  of  destination,  some  of  the  portions 
delivered  were  delivered  short  in  weight;  the 
purchaser  refused  to  pay  for  any  more,  unless  a 
reduction  was  allowed  for  the  price  of  the  defi- 
ciency, and  also  for  re-weighing  the  barley : — 
Held,  that  such  a  refusal  did  not  amount  to  a 
rescission  of  the  contract  by  the  purchaser.  Chr- 
eoran  v.  Proser,  22  W.  R.  222— Tr.  Ex.  Ch. 

The  respondents  bought  from  the  appellant 
company,  5,000  tons  of  steel  of  the  company's 
make,  to  be  delivered  1,000  tons  monthly,  com- 
mencing January,  1881,  payment  within  three 
days  after  receipt  of  shipping  documents.  In 
January  the  company  delivered  part  only  of  that 
month's  instalment,  and  in  the  beginning  of 
February  made  a  further  delivery.  On  2nd 
February,  shortly  before  payment  for  these 
deliveries  became  due,  a  petition  was  presented 
to  wind  up  the  company.  The  respondents  bond 
iide,  under  the  erroneous  advice  of  their  solicitor 
that  they  could  not,  without  leave  of  the  court, 
safely  pay  pending  the  petition,  objected  to  make 
the  payments  then  due  unless  the  company  ob- 
tained the  sanction  of  the  court  which  they 
asked  the  company  to  obtain.  On  10th  Feb- 
ruary, the  company  informed  the  respondents 
that  they  should  consider  the  refusal  to  pay  as  a 
breach  of  contract,  releasing  the  company  from 
any  further  obligations.  On  15th  February  an 
order  was  made  to  wind  up  the  company  by  the 
court.  The  respondents  sought  damages  for 
failure  to  deliver  the  January  instalment,  and  a 
right  to  deduct  those  damages  from  any  pay- 
ments then  due,  and  said  that  they  always  had 
been  and  still  were  ready  to  accept  such  de- 
liveries and  make  such  payments  as  should  be 
accepted  and  made,  subject  to  the  right  of  set-off. 
The  liquidator  made  no  further  deliveries,  and 
brought  an  action  in  name  of  the  company  for 
the  price  of  the  steel  delivered.  The  respondents 
counter-claimed  for  damages  for  breaches  of  con- 
tract for  non-deliveiy  : — Held,  that  on  the  true 
construction  of  the  contract,  payment  for  a  pre- 
vious delivery  was  not  a  condition  precedent  to 
the  right  to  claim  the  next  delivery ;  that  the 
respondents  had  not  by  postponing  payment 
under  erroneous  advice  acted  so  as  to  show  an 
intention  to  repudiate  the  contract,  so  as  to 
release  the  company  from  further  performance. 
Mersey  Steel  and  Iron  Co,  v.  Naylor^  53  L.  J., 
Q.  B.  497  ;  9  App.  Gas.  434  ;  51  L.  T.  637  ;  32 
W.  R.  98^— H.  L  (E.) 

Hbm  for  Payment  on  Sale  of  Speeiflo  Chattel.] 
— On  a  contract  for  the  sale  of  a  specific  chattel 
on  credit,  time,  without  express  stipulation,  is 
not  of  the  essence  of  the  contract;  and  the 
vendee,  on  tender  of  the  price,  though  after  the 
expiration  of  the  period  of  credit,  may  maintain 
trover  against  the  vendor  to  recover  such  chattel. 
The  vendor  cannot  rescind  the  contract  on  non- 
payment at  the  day.  Martindale  v.  Smith,  1 
O.  &  D.  1 ;  1  Q.  B.  389  ;  10  L.  J.,  Q.  B.  156;  5 
Jur.  932. 


Be-sale— Hon-Fayment.]— If  after  the  sale  of 
a  chattel,  but  before  actual  delivery,  the  vendor 
resells  the  property  while  the  purchaser  is  in  de- 
fault, the  resale  will  not  authorise  the  purchaser 
to  consider  the  contract  rescinded,  so  as  to  entitle 
him  to  recover  back  any  deposit  of  the  price,  or 
to  resist  paying  any  balance  of  it  which  may  be 
still  due.  Page  v.  Eduhee,  L.  R.  1  P.  0.  127 ;  12 
Jur.  (N.S.)  361 ;  14  L.  T.  176. 

A  fortiori,  where  there  has  been  a  delivery, 
and  the  vendor  takes  it  out  of  the  possession  of 
the  purchaser,  and  resells  it.    Ih, 

Where  the  resale  is  wrongful,  the  puxchaaer^a 
remedy  is  by  an  action  of  trover.    lb. 

Time  of  Shipment.] — A.  contracted  to  sell  to  B. 
a  specific  cargo  of  wheat,  described  in  a  bought 
and  sold  note  as  *'  shipped  per '  Diletta  Mimbella,' 
as  per  bill  of  lading  dated  September  or  October,** 
and  which  was  all  on  board  at  the  date  of  the 
contract : — Held,  that  this  did  not  amount  to  a 
condition  so  as  to  entitle  the  buyer  to  rescind 
the  contract,  on  its  turning  out  that  the  wheat 
was  not  shipped  at  the  time  mentioned.  Oattorno 
y.  AdarM,  12  C.  B.  (N.8.)  560.  See  eases  ante, 
cols.  532,  533. 

Ship  to  be  Beady  to  Sail  on  Giyen  Date.]— In 
a  contract  for  the  sale  of  flour  free  on  board  the 
first-class  steamer  T.  from  S.  to  C,  it  was  stipu- 
lated that  the  vessel  was  "  to  sail  from  L.  to  S.» 
on  or  before  1st  December,  1855,  accidents  ex> 
cepted ;  if  such  should  happen,  and  the  vessel 
not  be  ready  to  sail  on  4  th  December,  buyers  to 
have  the  option  of  cancelling  the  contract.  The 
vessel  was  prevented  from  sailing  from  L.  on  the 
Ist  of  December  by  an  accident,  and  she  was  not 
ready  to  sail  until  six  o'clock  in  the  evening  of 
the  4th,  when  she  was  prevented  by  stress  of 
weather  and  did  not  sail  till  the  following  day  : 
— Held,  that  the  meaning  of  the  contract  was,, 
that  if  she  were  prevented  sailing  by  an  accident 
on  the  1st,  the  buyers  would  not  have  the  power 
to  cancel  the  contract  if  she  were  "ready  to 
sail "  on  the  4th,  although  she  did  not  actually 
sail  until  after  that  day,  Smyth  v.  SehUizzif  4 
W.  R.  460. 

Deolaration  of  Inability  to  Perform.  1 — ^The  de- 
fendant by  his  agent  contracted  to  deliver  30O 
casks  of  oil  during  the  season  to  the  plaintiffs 
customers  on  receipt  of  orders  from  the  plaintiff  ; 
on  complaint  by  the  plaintiff  of  irregularity  in 
the  delivery  of  the  oil,  the  defendant's  agent 
stated  that  the  defendant  had  no  oil  to  give  him  : 
— Held,  that  this  statement  by  the  agent  of  hia 
inability  to  perform  was  a  breach  of  contract 
upon  which  the  plaintiff  might  sue.  Lesson  v. 
JVM/ft  British  Oil  and  Candle  Co,,  Ir.  R.  8  C.  L. 
309. 

Breaoh  of  Warranty.]— The  purchaser  of  a 
mare  at  an  auction  was  induced  to  buy  her  bj 
the  description  that  she  had  been  hunted  with 
certain  hounds.  The  conditions  of  sale  provided 
that  horses  not  answering  the  description  must 
be  returned  before  a  specified  time,  otherwise 
the  purchaser  must  keep  them  with  all  faults. 
The  purchaser  paid  the  price,  and  was  casually 
told  that  the  description  was  untrue.  Never- 
theless, he  removed  the  mare  to  his  own  stables^ 
and  while  being  so  removed,  she  ran  away  and 
injured  herself  severely,  without  any  negligence 
on  the  purchaser's  part.  The  description  was,  in 
fact,  untrue,  and  on  that  ground  the  purchaser 
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but  was  inferior  thereto,  and  wholly  unfit  for  the 
defendant's  purposes,  as  the  plaintiff  well  knew. 
Another  plea,  that,  before  any  breach  by  the 
defendant,  the  plaintiff  broke  the  contract  by 
detaining  an  unreasonable  time,  and  beyond  the 
time  permitted  by  the  contract,  the  vessel  sent 
by  the  defendant  to  receive  the  coal ; — Held, 
that  neither  of  the  pleas  was  an  answer  to  the 
declaration.  Jon/itiohn  v.  Young,  4  B.  &  S.  296  ; 
32  L.  J.,  Q.  B.  385  ;  11  W.  R.  962. 


returned  her  to  the  seller  within  the  specified 
time  : — ^Held,  that  since  the  purchaser  had  in  re- 
moving her  done  no  more  than  he  was  entitled 
to  do  under  the  contract,  and  since  the  injuries 
were  not  owing  to  any  negligence  on  his  part,  he 
bad  not  lost  his  right  to  rescind  the  contract, 
and  could  recover  the  price  from  the  seller  as 
money  had  and  received.  Head  v.  Tattersall, 
41  L.  J.,  Ex.  4 ;  L.  R.  7  Ex.  7 ;  25  L.  T.  631  ; 
20  W.  R.  115. 

Bale  upon  Condition — Seller  prevented  from 
fuliUling  Condition  by  Bnyer.] — If,  in  the  case 
of  a  contract  of  sale  and  delivery,  which  makes 
acceptance  of  the  thing  sold  and  payment  of  the 
price  conditional  on  a  certain  thing  being  done 
by  the  seller,  the  buyer  prevents  the  possibility 
of  the  seller  fulfilling  the  condition,  the  contract 
is  to  be  taken  as  satisfied.  By  a  written  con- 
tract A.  agreed  to  buy  of  B.  a  digging-machine, 
if  it  fulfilled  certain  conditions,  one  of  which 
was  that  it  should  be  capable  of  excavating  a 
^ven  quantity  of  clay  in  a  fixed  time  on  a 
"**  properly  opened-up  face "  at  the  C.  railway 
cutting.  The  machine  failed  at  another  cutting 
to  excavate  the  required  quantity,  and  on  its 
being  removed  to  the  "  C."  cutting  and  trietl  at 
4b  face  not  a  "properly  opened-up  one,"  and 
breaking  down,  after  a  few  days'  work,  A.  re- 
fused to  give  it  any  further  trial  or  to  pay  the 
price  of  the  machine  : — Held,  that  B.  was 
entitled  to  a  decree  against  A.  for  payment  of  the 
price  of  the  machine.  Mackay  v.  Dich.,  6  App 
€as.  251 ;  29  W.  R.  541— H.  L.  (Sc). 

Seller  Hindering  Bnyer— Trand.] — ^To  a  de- 
claration on  a  contract  for  the  sale  of  growing 
trees,  alleging  for  breach,  that  although  the  de- 
fendant had  permitted  the  plaintiff  to  fell  and 
carry  away  certain  of  the  trees,  he  refused  to 
permit  him  to  fell  and  carry  away  the  residue, 
the  defendant  pleaded,  that  after  the  promise, 
and  before  breach,  the  plaintiff  fraudulently 
felled  and  carried  away  trees  which  were  not 
fiold  to  him,  exceeding  in  number  and  value  the 
residue  ;  which  trees,  so  fraudulently  felled  and 
carried  away,  were  taken  by  the  plaintiff  in 
fraudulent  substitution  of  the  trees  purchased 
by  him  ;  and  that  the  defendant  kept  the  trees  so 
fraudulently  felled  and  carried  away  by  him, 
and  that  therefore  the  defendant  refused  to 
permit  him  to  fell  and  carry  away  the  residue 
of  the  trees  contracted  for  : — Held,  that  the  plea 
was  bad,  inasmuch  as  it  showed  not  a  rescission 
or  an  abandonment  of  the  contract  by  the  plain- 
tiff, but  a  mere  act  of  trespass  or  wrongful  act, 
for  which  the  defendant  might  have  a  remedy  ; 
and  that  there  was  no  estoppel.  Lewis  v.  Clif- 
ton, 14  C.  B.  245  ;  2  C.  L.  R.  1350  ;  23  L.  J., 
C.  P.  68  ;  18  Jur.  291  ;  2  W.  R.  230. 

Afid  9ee  Contbagt. 

Sale  of  Cargoes— Kegleot  to  Fetoh— Delay.] — 

Declaration  on  an  agreement  by  the  plaintiff  to 
cell  and  deliver  to  the  defendant,  and  by  the  de- 
fendant to  purchase,  as  many  of  the  plaintiff's 
^as  coals,  equal  in  quality  to  a  cargo  before 
shipped  on  trial,  as  one  steam  vessel  to  be  sent 
by  the  defendant  could  fetch  in  nine  months 
from  to  S.  to  L.  Breach,  that  the  defendant  re- 
fused to  send  a  steam  vessel  to  fetch  divers  car- 
goes of  coals.  A  plea,  that,  before  any  breach 
by  the  defendant,  the  plaintiff  broke  the  con- 
tract by  delivering  coal  which  was  not  gas  coal 
equal  in  quality  to  the  cargo  shipped  on  trial. 


Bonght  and  Sold  Votei — ^Time  for.] — ^Where  a 
broker  sold  on  a  Saturday  goods  of  the  defendant 
to  the  plaintiff  for  a  stipulated  price,  subject  to 
the  plaintiff's  approval  of  the  quality  upon  the 
Monday  following,  and  sent  the  sold-note  to  the 
plaintiff  on  the  Saturday,  marked  with  the 
words  "  quality  to  be  approved  on  Monday,"  but 
did  not  send  the  bought-note  to  the  defendant 
then,  because  he  had  met  and  informed  him  of 
the  contract  on  the  same  day  ;  but  the  plaintiff 
not  having  signified  his  disapproval  of  the  con- 
tract on  the  Monday,  the  broker  sent  the  sold- 
note  to  the  defendant  on  the  Friday,  with  the 
words  "  quality  to  be  approved  on  Monday  " 
struck  out,  which  note  the  defendant  returned 
within  twenty-four  hours,  which,  by  the  custom 
of  the  trade,  signified  his  disaffirmance  of  the 
contract,  so  far  as  in  him  lay ;  yet,  held,  that 
at  any  rate  the  defendant  could  no  longer  dis- 
affirm it  after  the  Monday,  when  the  plaintiff, 
not  having  signified  his  disapproval,  was  also 
bound  by  it.  Humph ries  v.  Carxalho,  16  East,  46  ; 
14  R.  R.  280. 

Kistake  as  to  Parties.] — ^Where  the  broker 

makes  a  mistake  in  the  contract,  describing  on 
the  bought  and  sold  notes  goods  to  be  sold  by  A., 
B.  and  C.,  which  he  believed  to  be  the  real  names 
of  the  firm  which  employed  him,  which  firm,  in 
fact,  from  a  recent  alteration  that  the  broker 
was  not  privy  to,  consisted  of  A.,  D.  and  E.  only  : 
— Held,  that  the  purchaser  of  the  goods  was  not 
at  liberty  to  avoid  the  contract  on  this  account, 
after  having  treated  the  contract  as  subsisting 
upon  a  subsequent  communication  from  the 
plaintiffs,  unless  he  could  show  that  he  had  been 
prejudiced,  or  had  lost  the  benefit  of  a  set-off. 
Mitchell  V.  Lapage,  Holt,  N.  P;  253 ;  17  R.  R. 
633. 

5.  Agreement  to  Rescind. 

Verbal.] — The  plaintiff  agreed  with  the  defen- 
dants, in  writing,  signed  by  them,  to  sell  and 
deliver,  at  a  future  day,  goods  above  lOZ.  in  value. 
Afterwards,  and  before  breach,  the  time  for  per- 
forming the  contract  was  verbally  extended  for 
a  fortnight : — Held  (there  being  neither  accept- 
ance nor  payment  under  the  verbal  arrange- 
ment), that  the  verbal  arrangement  was  void, 
and  could  not  rescind  the  written  contract,  which 
the  plaintiff  might  therefore  enforce.  Noble  v. 
Ward,  4  H.  &  C.  149  ;  35  L.  J.,  Ex,  81  ;  L.  R.  1 
Ex.  117  ;  12  Jur.  (N.s.)  167  ;  13  L.  T.  639  ;  14 
W.  R.  397.  Affirmed  86  L.  J.,  Ex.  91  ;  L.  R.  2 
Ex.  35  ;  15  L.  T.  672  ;  15  W.  R.  620— Ex.  Ch. 

In  an  action  for  goods  sold  and  delivered,  it 
is  no  plea  that  the  sale  and  delivery  were  in 
pursuance  of  a  contract,  which  it  was  agreed 
should  be  wholly  rescinded.  Edwards  v.  Chap' 
man,  4  D.  P.  C.  732;  1  M.  &  W.  231 ;  1  Gale, 
876  ;  1  Tyr.  &  G.  481  ;  5  L.  J.,  Ex.  139. 

Waiver.] — ^Where  a  seller  of  goods,  upon  the 
buyer's  refusal  to  accept  them,   requested  the 
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bujer  to  sell  them  for  him,  which  the  buyer 
Agreed  to  do  if  he  could,  but  did  not : — Held, 
tl^t,  in  an  actioi:  by  the  seller  for  the  price,  the 
jury,  in  considering  whether  the  request  made 
by  the  seller  was  a  waiver  of  the  contract  of 
sale,  could  not  take  into  their  consideration 
whether  such  request  was  made  under  an  ignor- 
ance of  the  law,  and  impression  that  his  remedy 
was  gone.     Gomery  v.  Bond^  3  M.  &  S.  378. 

Ai  to  Third  Persom.] — A  contract  of  sale  may 
be  rescinded  by  the  consent  of  the  vendor  and 
▼endee,  before  the  rights  of  other  pei'sons  are 
concerned.  Smith  v.  Meld^  5  Term  Rep.  402  ; 
2  R.  R.  630. 

But  where  the  vendee  wished  to  return  the 
goods,  and  the  vendor  instituted  an  attachment 
to  attach  the  goods  in  the  hands  of  a  packer,  as 
the  property  of  the  vendee,  it  was  considered  as 
an  election  by  the  vendor  not  to  rescind  the 
<^ntract ;  and  the  vendee  having  since  become 
a  bankrupt : — Held,  that  the  vendor  could  not 
recover  the  goods  from  the  packer  in  trover. 
lb. 

SvidenM.] — The  plaintiff  agreed  to  buy  thirteen 
tons  of  oil  from  the  defendant,  and  paid  a 
deposit  for  the  price.  Five  tons  were  delivered, 
when  the  plaintiff  said  they  were  of  inferior 
quality,  and  required  the  defendant  to  take 
them  back  or  return  the  deposit-money.  The 
defendant  sold  the  other  eight  tons,  but  it  did 
not  appear  whether  he  had  thus  rendered  him- 
self incapable  of  completing  the  contract,  before 
or  after  the  plaintiff  refused  to  receive  any  more 
of  the  oil : — Held,  in  the  absence  of  such  evi- 
dence, that,  on  an  action  to  recover  back  the 
money,  the  jury  was  properly  directed,  first, 
whether  there  was  fraud  on  the  part  of  the  de- 
fendant in  the  inception  of  the  contract,  and,  if 
not,  whether,  secondly,  there  was  sufficient  evi- 
dence that  the  defendAnt  had  agreed  to  rescind 
the  contract.  Pitt  v.  Catmnet^  4  Man.  &  0. 898  ; 
b  Scott  (K.IL)  902  ;  12  L.  J.,  C.  P.  70 ;  6  Jur. 
1125. 

Xffbct.] — Where  the  vendor  of  a  horse  rescinds 
the  contract  for  the  sale,  he  is  liable  to  the  pur- 
chaser for  the  keep  during  the  time  he  kept  the 
horse,  from  the  day  of  the  contract.  King  v. 
I^ice,  2  Chit.  416. 

and  Purehase  Agreement — Seisore  of 


Ooodi— AetioB  for  Arreari — ^Election.  ]— If  an 
agreement,  though  in  form  a  hire-and-purchase 
agreement,  is  in  fact  an  executory  contract  of 
sale,  and  contains  a  stipulation  that  it  may  be 
determined  in  case  of  instalments  being  in  arrear 
by  seizure  of  the  goods,  then,  if  such  seizure  is 
made,  the  vendor  cannot  also  sue  for  the  arrears 
due  at  the  time  of  the  seizure.  He  is  put  to  the 
election  of  one  of  his  two  remedies,  and  cannot 
avail  himself  of  both.  Hewison  v.  Richetts,  63 
L.  J.,  Q.  B.  711  ;  10  R.  558 ;  71  L.  T.  191. 

If  the  payment  of  the  future  instalments  has 
been  guaranteed  by  a  surety  for  the  purchaser, 
he  is  not  liable  after  the  seizure,  as  the  principal 
obligation  has  ceased.    Ih. 

6.  Breach. 

a.  Aotion  for. 

i.  Oenerally. 

Credit  Vnozpired  at  Time  of  Aetion.]— The 
plaintiffs  contracted  to  deliver  iron  of  a  certain 


quality  to  the  defendants,  and  agreed  to  receive 
payment  for  each  delivery,  either  in  cash  for  dis- 
count within  a  month,  or  by  bills  at  four  months, 
according  to  the  defendants'  option.  Upon  ap- 
plication by  the  plaintiffs  in  July  for  payment 
for  iron  delivered  in  June  the  defendants  elected 
to  pay  by  bill.  Before,  however,  the  bill  was 
given,  the  defendants  discovered  that  the  iron 
which  had  been  worked  up  into  plates  was  of 
inferior  quality  to  the  sample,  and  useless  to  them. 
They  therefore  refused  to  accept  any  more  biUs, 
and  the  plaintiff  immediately,  in  August,  brought 
an  action  to  recover  the  contract  price  of  the 
June  delivery : — Held,  that  the  contract  having 
been  broken  by  the  plaintiff  delivering  iron  of 
inferior  quality,  and  it  being  consequently  their 
fault  that  the  bill  for  the  invoiced  price  was  not 
given,  and  yet  both  parties  having  at  the  time, 
and  up  to  the  discovery  of  the  quality  of  the  iron, 
treated  the  delivery  as  made  under  the  contract, 
and  to  be  paid  for  under  it,  the  period  of  credit 
had  not  expired,  and  the  plaintifb  were  not 
entitled  to  sue  either  for  the  contract  price  or  on 
a  quantum  valebant  for  the  reduced  value  of  the 
goods.  Waytie^s  Merthyr  Steam  Coal  and  Iron 
Co.  V.  Morewoodf  46  L.  J.,  Q.  B.  746. 

On  a  sale  of  goods  the  invoice  expressed  that 
they  should  be  paid  for  in  "from  six  to  eight 
weeks."  The  sale  took  place  on  the  1st  of  May, 
and  the  action  for  the  price  was  commenced  on 
the  18th  of  June.  At  the  trial  the  judge  left  it 
to  the  jury  to  say  what  was  the  mercantile  mean- 
ing of  the  expression  "  from  six  to  eight  weeks  ;  ** 
and  the  jury  found  that  the  action  hiad  not  been 
brought  prematurely.  The  judge,  being  of  the 
same  opinion,  directed  a  verdict  for  the  plaintiff : 
— Held,  that  the  question  was  properly  left  to 
the  jury,  and  the  verdict  right.  Ashworth  v. 
Bedford,  43  L.  J.,  C.  P.  57  ;  L.  R.  9  C.  P.  20. 

If  the  agreed  terms  of  payment  for  goods  sold 
are  by  a  three  months'  bilt  the  buyer  to  have  the 
option  of  paying  cash  at  2^  discount,  the  buyer  is 
not  bound  to  accept  a  bill  for  a  larger  amount 
than  his  debt,  and  even  if  he  refuses  to  accept  a 
bill  correctly  drawn  the  seller  cannot  sue  for 
good  sold  and  delivered  before  the  end  of  three 
months  from  the  date  of  the  bill  drawn  by  him. 
Anderson  v.  Carlisle  Horse  Clothing  Co.,  21 
L.  T.  760. 

If,  however,  the  agreed  terms  are  cash,  with 
buyer's  option  of  a  bill,  the  seller  can  sue  imme- 
diately upon  the  buyer's  refusal  to  accept.    Ih, 

Credit  unexpired  is  no  defence  to  an  action  for 
not  accepting  goods,  if  they  have  not  been  ac- 
cepted according  to  the  contract.  Foster  v.  Eades, 
2  F.  &  F.  103. 

Tender— Estoppel  by.] — ^When  a  declaration 
shows  substantially  a  contract,  and  a  tender  in 
compliance  with  it,  the  plaintiff  is  not  estopped 
from  contending  for  the  true  interpretation  of 
the  contract  by  the  fact  that  he  has  also  set  out 
in  his  declaration  an  alternative  case  of  a  tender 
which  would  not  have  been  a  compliance. 
M'Connel  v.  Murphy,  L.  R.  5  P.  C.  203 ;  28 
L.  T.  713  ;  21  W.  R.  609. 

Ooodi  Paid  for  bat  not  DeliTored.] — Where 
several  articles  are  bought  at  a  certain  price  per 
article  and  the  money  paid,  but  the  articles  are 
not  earmarked  or  set  apart  for  the  purchaser, 
and  some  of  them  are  not  delivered,  the  right 
claim  of  the  purchaser  is  for  the  price  of  the 
articles  not  delivered,  as  monev  had  and  received 
upon  a  consideration  which  has  totally  failed, 
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which  is  a  claim  for  liquidated  damages.  Bigger- 
staff  V.  Bowatt't  Wharf ,  65  L.  J.,  Ch.  636 ; 
[1896]  2  Ch.  93 ;  74  L.  T.  473 ;  44  W.  R. 
536— C.  A. 

Where  goods  stored  in  a  warehouse  are  sold, 
and  a  warrant  for  them  deliver^  to  the  vendee 
upon  payment  of  the  purchase-money,  and  the 
warehouseman  refuses  to  deliver  the  goods  to  the 
purchaser  upon  presentation  of  the  warrant,  an 
action  lies  against  the  vendor  for  the  non-delivery 
of  the  goods.    Th&l  v.  MijUon,  4  W.  R.  26. 

Parties  to  Sue — Goniignee.] — ^A  consignee  of 
goods  has  such  a  right  of  property  in  the  goods 
consigned  to  him  as  to  maintain  an  action  against 
the  shipowner  for  non-delivery  of  the  goods. 
Tronson  v.  Denty  8  Moore,  P.  C.  420. 

A.  agreed,  verbally,  to  buy  of  B.  all  the  whale- 
bone he  could  procure,  at  a  certain  price,  to  be 
sent  by  a  particular  railway,  A.  agreeing  to  pay 
the  carriage.  Some  whalebone,  to  an  amount 
exceeding  lOZ.,  having  been  delivered  at  the  rail- 
way station  by  B.^  consigned  to  A.,  and  having 
been  duly  invoiced  to  him,  was  lost  in  the  tran- 
sit. B.  then  wrote,  requesting  A.  to  make  a  claim 
against  the  company : — Held,  that  there  having 
been  no  acceptance  and  receipt  of  the  goods 
within  the  statute  of  frauds,  A.,  the  consignee, 
was  not  entitled  to  sue  the  railway  company  for 
the  loss.  Coombs  v.  Bristol  and  Ureter  i2y.,  3 
H.  &  N.  510 ;  27  L.  J.,  Ex.  401 ;  6  W.  R.  725. 
See  also  Caws  ante,  col.  459. 


Prineipal  or  Agent.] — Where  a  factor. 


having  a  del  credere  commission,  sold  goods  for 
the  plaintifEs  to  the  defendant  without  disclosing 
their  names,  the  defendant  knowing  that  he  was 
factor,  and  the  plaintifEs,  according  to  the  settled 
course  of  dealing  between  them,  drew  on  the  factor 
for  the  amount,  who,  before  the  bills  became  due, 
stopped  payment,  and  afterwards  became  bank- 
rupt : — Held,  that  notwithstanding  the  del 
credere  commission,  the  plaintifb  might  sue  the 
defendant  for  the  price  of  the  goods,  the  balance 
of  the  account  current  between  the  factor  and 
the  defendant  being,  at  the  time  he  stopped  pay- 
ment, in  favour  of  the  factor,  but  at  the  time  of 
action  brought  in  favour  of  the  defendant. 
Hornby  v.  Lacy,  6  M.  &  S.  166  ;  18  R.  R.  345. 

F.,  a  broker  in  London,  having  some  rum  for 
sale,  made  a  contract  with  L.,  and  gave  him  a 
sale^note  in  these  terms: — **Mr.  L.,  London, 
January  15,  1861, — I  have  this  day  bought,  in 
my  own  name,  for  your  account,  of  T.,  259  pun- 
cheons of  Cuba  rum,  sold  at  Is,  9d.  per  gallon. 
Landing  charges  5s,  per  puncheon,  to  be  paid  by 
the  buyer  ;  landing  gauge ;  prompt  23rd  March  ; 
brokerage  half  per  cent.  Money  on  delivery,  or 
61,  per  cent."  (Signed  by  him.)  A  portion  of 
the  price  of  the  rum  was  afterwards  paid  to  T. 
and  received  by  him : — Held,  that  the  broker 
could  not  maintain  an  action  for  goods  sold  and 
delivered  against  L.  for  the  residue  of  the  price 
of  the  rum,  but  that  the  action  should  be  brought 
by  the  principal.  Fawkes  v.  Lamb,  31  L.  J., 
Q.  B.  98  ;  8  Jur.  (N.8.)  386  ;  10  W.  R.  348. 

Partiei  Liable— Bepresentativei.!— A.,  a  pub- 
lisher, had  for  some  years  supplied  a  periodical 
work  to  W.  as  fast  as  the  numl:«r8  came  out.  W, 
died,  and  A.,  not  knowing  of  his  death,  continued 
sending  the  numbers  of  the  work  by  the  stage- 
coach, addressed  to  W.  These  numbers  were 
received  by  B.,  who  had  succeeded  to  the  pro- 
perty of  W.,  and  there  was  no  evidence  that  B. 


had  ever  offered  to  return  them : — Held,  that  A. 
might  maintain  an  action  for  goods  sold  and 
delivered  against  B.,  though  at  the  time  of  the 
deliveries  A.  was  not  aware  of  the  death  of  W. 
Weatherby  v.  Banliam,  5  Car.  &  P.  228. 

A.  agr^  with  B.  that  B.  should  have  hia 
(A.'s)  farm  for  his  life,  for  201,  a  year  rent,  and 
the  whole  of  A.*s  keep  and  maintenance,  B.  to 
take  off  the  stock  at  75Z.  10«.  B.  having  taken 
the  stock,  and  had  possession  of  the  land  for  his 
life  : — Held,  that  his  executor  might  be  used  for 
the  75Z.  10«.  in  an  action  for  goods  sold  and 
delivered.  Stone  v.  Rogers,  2  M.  &  W.  443  ;  6 
L.  J.,  Ex.  145. 

Chapel-wardeni.]  —  Where   goods  were 

ordered  by  one  of  two  chapel-wardens  for  the 
use  of  the  chapel : — Held,  that  the  warden  giving 
the  order  might  be  sued  separately,  without 
joining  his  brother-officer.  Skato  v.  Hislop,  4 
D.  &  R.  241 ;  2  L.  J.  (o.s.)  K.  B.  168  ;  27  R.  R. 
515. 

Bankmpt'i  Aitigneet.] — M.  ordered  cer- 
tain goods ;  subsequently  M.  became  insolvent  and 
executed  a  deed  for  the  benefit  of  his  creditors, 
under  which  inspectors  were  appointed.  After- 
wards they  wrote  a  letter  confirming  the  order 
of  M.,  but  signed  as  his  agents  : — Held,  that  the 
fact  did  not  make  them  personally  liable  to  pay 
for  the  goods  which  M.  had  ordered.  Redpatn  v. 
Wigg,  4  H.  &  C.  432  ;  36  L.  J.,  Ex.  211  ;  12 
Jur.  (N.8.)  903  ;  14  L.  T.  764 ;  14  W.  R.  866— 
Ex.  Ch. 

Yolnnteer  Offioer.] — ^An  officer  and  pro- 
moter of  a  volunteer  rifie  corps  may  be  liable  to 
a  tailor  for  uniforms  supplied  to  the  corps  on 
the  orders  of  the  committee,  although  in  the 
tailor's  boobs  the  corps  is  debited,  the  question 
of  liability  being  for  the  jury  on  the  whole  of 
the  evidence,  supposing  there  is  any  evidence  of 
the  defendant's  concurrence  in  the  orders  given. 
Cross  V.  Williams,  7  H.  &  N.  675  ;  81  L.  J.,  Ex. 
146  ;  6  L.  T.,  675  ;  10  W.  R.  302. 

Xember  of  Ofllceri*  Xeu.] — ^An  individual 

member  of  a  mess,  who  has  not  in  any  way 
pledged  the  credit  of  the  mess,  is  not  personally 
liable  for  goods  supplied  to  the  mess  by  the 
orders  of  the  wine  caterer.  Sawhe  v.  Cole,  62 
L.  T.  668. 

Perion  Purehaiing  Vendor*!  Busineti.] 

— The  defendant,  who  had  been  in  the  habit  of 
dealing  with  B.,  sent  a  written  order  for  goods 
direct^  to  B. ;  the  plaintiff,  who,  on  the  same 
day  had  bought  B.'s  business,  executed  the  order 
without  giving  the  defendant  any  notice  that  the 
goods  were  not  supplied  by  B. : — Held,  that  the 
plaintiff  could  not  maintain  an  action  for  the 
price  of  the  goods  against  the  defendant.  Boulton 
V.  Jones,  2  H.  &  N.  564  ;  27  L.  J.,  Ex.  117  ;  a 
Jur.  (N.8.)  1156  ;  6  W.  R.  107. 

Sitoppol — ^by  Conduot.] — A  person  may,  by  his 
acts,  in  causing  another  to  believe  that  he  is 
the  purchaser  of  goods,  be  precluded  from  dis- 
puting that  he  was  not,  in  fact,  the  purchaser, 
although  his  acts  were  not  intended  to  induce 
that  belief.  Cornish  v.  Ablngton,  4  H.  &  N.  549  ; 
28  L.  J.,  Ex.  262  ;  7  W.  R.  504. 

Principal   or  Agent.] —B.,  foreman  of 

A.,  attended,  on  behalf  of  A.,  at  a  sale  by  auction 
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of  the  plaintiffs  goods,  at  which  the  plaintiff, 
who  knew  B.  to  be  A.'s  foreman,  was  present, 
but  took  no  part.  A  lot  was  knocked  down  to 
B.,  and  the  auctioneer,  who  did  not  know  him, 
asked  his  name,  and  he  gave  his  ow^  name, 
which  was  entered  as  the  name  of  the  purchaser. 
The  goods  were  taken  away  in  A.'8  carts,  and 
consumed  by  him  : — Held,  per  Channel!  and 
Wild,  BB.,  that  B.  was  liable  for  the  purchase- 
money  ;  but  per  Pollock,  C.  B.,  and  Bramwell,  B., 
that  he  was  not.  Williamson  t.  Barton^  7  H.  & 
N.  899 ;  31  L.  J.,  Ex.  170 ;  8  Jur.  (N.8.)  341 ; 
6  L.  T.  800  ;  10  W.  R.  321. 

Where  a  trader  arranged  with  his  paid  servant 
to  set  up  in  the  name  and  style  of  a  supposed 
firm  as  a  merchant,  and  there  was  evidence  to 
show  that  the  latter  had  an  interest  in  the 
concern  : — Held,  that,  whether  they  were  partners 
or  not,  they  might  be  jointly  liable  as  contractors 
for  goods  ordered  by  the  servant  in  the  name  of 
the  supposed  firm  in  the  way  of  its  apparent 
business,  the  employer  as  the  real  principal,  the 
servant  as  holding  himself  out  as  partner.  Xirk- 
wood  V.  Cheetham,  10  W.  K.  670.  S,  (7.,  at  nisi 
prius,  2  F.  &  F.  798. 

When  a  man  purchases  goods  through  the 
medium  of  an  agent,  and  ignorant  that  he  is 
dealing  with  an  agent,  the  seller  is  not  precluded 
from  afterwards  suing  the  principal,  unless  he 
has  by  words  or  conduct  induced  him  to  alter  his 
condition ;  as,  for  instance,  induced  him  to  pay 
the  agent  on  the  supposition  that  the  agent  has 
settled  with  the  seller.  Heald  v.  Kenworthy^ 
10  Ex.  739  J  8  0.  L.  R.  612  ;  24  L.  J.,  Ex.  76  ; 
1  Jur.  (N.S.)  70  ;  3  W.  R.  176. 

A  merchant,  A.,  purchases  goods  of  B.  for  the 
use  of  C,  who  is  present  and  selects  the  goods, 
and  stipulates  with  B.  the  price  and  other  terms 
of  the  purchase,  and  A.  credits  B.  with  the 
amount,  and  debits  C.  with  the  amount  and  a 
commission,  and  B.  debits  A.  in  his  books  and 
invoices  ;  B.  cannot  recover  the  price  of  the  goods 
against  C.  Addison  v.  Oandassequif  4  Taunt. 
374  ;  13  R.  R.  689. 

A.,  a  foreign  merchant,  employed  B.  to  pur- 
chase goods  on  commission ;  the  vendors  (with 
the  knowledge  that  the  purchases  were  made  on 
account  of  A.)  made  out  the  invoices  to  B.,  and 
took  in  payment  his  acceptances,  payable  at  six 
months  : — Held,  first,  that  there  was  no  contract 
of  sale  as  between  A.  and  B. ;  and,  secondly,  that 
if  any  such  contract  existed,  B.  could  maintain 
no  action  against  A.  before  the  six  months  expired. 
Seymour  v.  Pychlau^  1  B.  &  Aid.  14. 

See  also  Prinoipal  and  Aoeiit. 

li.  Action  for  Goods  Bargahved  and  Sold. 

When  XaintainaUe.] — To  support  an  action 
for  goods  bargained  and  sold,  there  must  be 
cither  an  actual  sale  of  goods  existing  at  the  time 
of  the  contract,  or  a  specific  appropriation  of 
goods  afterwards  assented  to  by  the  buyer. 
Atkinson  v.  Bdl,  2  M.  &  Ry.  292  ;  8  B.  &  C.  277  ; 
6  L.  J.  (0.8.)  K.  B.  258. 

The  plaintiffs  in  London  entered  into  the  fol- 
lowing contract  with  the  defendants  :  **  October 
11,  1833.  Sold  to  G.  and  Son  for  account  of 
Messrs.  A.  &  Co.,  200  firkins  of  M.  &  Co.'s  Sligo 
butter,  at  lis,  M.  per  cwt.  free  on  board.  Pay- 
ment, bill  at  two  months  from  the  date  of  landing. 
To  be  shipped  this  month,"  &c.  The  butters 
were  not  shipped  until  the  following  month,  but 
the  defendants  had  waived  that  condition,  and 
they  accepted  the  invoice  and  the  bill  of  lading, 


which  was  indorsed  to  them.  The  butters  were 
afterwards  lost  on  the  voyage  :— Held,  that  an 
action  for  such  goods  bai^ined  and  sold  was 
maintainable  to  recover  the  price  of  the  butters. 
Alexander  v.  Gardner,  1  Scott,  281,  630  ;  1 
Bing.  (N.c.)  671  ;  3  D.  P.  C.  146 ;  1  Hodges, 
147  ;  4  L.  J.,  C.  P.  223. 

Although  goods  are  stopped  in  transitu,  the 
vendor,  after  the  credit  has  expired,  may  recover 
fo^  them  in  an  action  for  goods  bargained  and 
sold,  if  he  is  ready  to  deliver  them  on  the  price 
being  paid.  Kymer  v.  Suioerorovp,  1  Camp. 
109  ;  10  R.  R.  664. 

An  action  for  goods  bargained  and  sold  is  a 
good  action  against  a  vendee  for  refusing  to  take 
them  on  a  false  allegation  that  they  were  dam- 
aged.   Hankey  v.  Smithy  Peake,  42,  n. 

Besale.l — ^After  a  resale   an  action  for 

goods  bargained  and  sold  will  not  lie.  Hore  v 
Milner,  Peake,  42,  n.  8.  P.,  Lamond  v.  Detail, 
9  Q.  B.  1030 ;  16  L,  J.,  Q.  B.  136. 

In  an  action  for  not  taking  away  goods  sold  at 
a  public  auction,  and  for  a  loss  on  the  resale,  the 
plaintiff  may  recover  on  the  count  for  goods  bar- 
gained and  sold ;  and  it  is  no  objection  to  his 
right  to  recover,  that  he  has  not  the  goods  then 
to  deliver  in  case  he  had  a  verdict.  Mortens  v. 
Adeock,  4  Esp.  251. 

Poiseiiioii.] — It  is  not  essential,  in  order 


to  a  plaintiff  maintaining  an  action  for  goods 
bargained  and  sold,  that  he  should  have  posses- 
sion of  the  goods  or  chattels  at  the  time  of  the 
contract  of  sale  ;  for  all  that  is  necessary  is,  that 
there  should  be  a  contract  for  the  sale  of  specific 
goods  and  chattels  at  a  fixed  price,  so  that  the 
plaintiff  could  have  maintained  trover  for  them. 
SooU  V.  England,  2  D.  &  L.  520 ;  14  L.  J.,  Q.  B, 
43  ;  9  Jur.  87. 

Delivery.] — If  goods  have  actually  been 

delivered  by  a  vendor  to  a  purchaser,  and  it 
appears  that  the  delivery  was  part  of  the  con- 
sideration for  payment,  a  count  for  goods  bar** 
gained  and  sold  wiU  not  lie,  but  that  for  goods 
sold  and  delivered  should  be  used.  ForSes  v. 
Sm.Uh,  11  W.  R.  574. 

Where  Ooodf  not  Tit  for  Delivery.] — By 

the  English  law,  if  there  is  a  contract  for  sale  by 
weight  or  measure,  and  acts  are  to  be  done  in 
order  to  identify  the  thing  to  be  delivered  before 
it  is  in  a  fit  state  for  delivery,  no  action  for  goods 
bargained  and  sold  can  be  maintained  to  recover 
the  price.  The  only  remedy  open  to  the  vendor 
(if  the  circumstances  of  the  case  give  him  a  right 
to  complain  of  a  breach  of  contract)  is  by  an 
action  for  non-acceptance.  Bostoell  v.  Kilborn, 
15  Moore,  P.  C.  309  j  8  Jur.  (N.s.)443  j  6  L.  T. 
79  ;  10  W.  R.  617. 

K.  &  Co.,  by  an  agreement  in  writing,  con- 
tracted to  sell  and  deliver  to  B.  five  tons  weight 
of  hops  for  1855, 1856,  1857,  the  hops  to  be  good 
and  merchantable,  and  of  the  growth  of  each  re ; 
spective  year ;  to  be  paid  for  on  delivery,  at  a 
rate  specified ;  the  hops  to  be  delivered  free  in 
Quebec.  In  1856,  K.  &  Co.  sent  to  B.  a  quantity 
of  hops,  consisting  of  eighty-two  bales,  of  the 
growth  of  1856,  in  weight  far  exceeding  five  tons. 
B.  inspected  the  hops,  and  after  a  tender  by  E. 
&  Co.  of  the  bulk,  but  without  any  specific  tender 
of  the  specific  quantity  of  five  tons,  B.  refused  to 
accept  any  of  the  hops,  when  K.  &  Co.  took  them 
away,  and  depositea  them  in  a  ptorehonse  at 


671  SALE    OF    GOODS— Discharge  and  Breach  of  Contract.         672 


Qaebec.  E.  k,  Co.  then  bronght  an  action  against 
B.  for  breach  of  contract  in  not  accepting  the 
hops : — Held,  that  as  the  five  tons  of  hops  had 
never  been  separated  from  the  bulk,  and  there 
was  no  complete  delivery,  E.  Sc  Co.  could  not  sue 
for  the  price,  but  only  recover  damages  for  the 
non-acceptance  of  the  hops.    lb. 

Held,  also,  that  the  measure  of  such  damages 
was  the  difference  of  the  contract  price  and 
market  price  at  the  time  when  the  contract  was 
broken.    Jb. 

iii.  Action  for  Goods  Sold  and  Delivered, 

Ck>iii]nistion.] — The  mere  delivery  of  goods  by 
A.  to  B.  will  not  support  an  action  at  the  suit  of 
A.  for  goods  sold  ana  delivered,  where  it  appears 
that  A.  was  to  pay  C.  a  commission  upon  the  sale 
of  the  goods  to  B.  Miller  v.  Newman^  4  Man.  & 
G.  646  ;  11  L.  J.,  C.  P.  265. 

Place.] — An  action  for  goods  sold  and  delivered 
is  not  supported  by  proof  of  an  order  by  the 
defendant  to  send  the  goods  to  a  certain  quay. 


Betaking  fh>m  Buyer.]— Where  the  seller  of 
goods,  which  have  not  been  paid  for  according  to 
the  contract,  retakes  them  from  the  buyer  with- 
out his  consent,  although  under  circumstances 
inducing  a  suspicion  of  fraud  in  the  buyer,  such 
retaking  is  no  answer  to  an  action  by  the  seller 
for  the  price.  Gillard  v.  BrUtan,  8  M.  &  W. 
576  ;  1  D.  (N.8.)  424  ;  11  L.  J.,  Ex.  133. 

Bale  and  Betom.] — A  contract  with  an  adver- 
tising tailor  for  four  suits  a  year,  and  a  return 
of  the  old  suits,  is  not  provable  under  a  count 
for  goods  Eold  ;  it  is  a  special  contract,  and  should 
be  declared  on  as  such.  Rees  v.  Manners,  3 
Smith,  119. 

Death  of  Horse  before  Bale  Abiolate.l— A 
horse  was  sold  by  the  plaintiff  to  the  defendant, 
upon  condition  that  it  should  be  taken  away 
by  the  defendant  and  tried  by  him  for  eight  days 
and  returned  at  the  end  of  that  time  if  it  was 
not  found  suitable  for  his  purposes.  The  horse 
died  on  the  third  day  after  it  was  placed  in  the 
defendant's  stable,  without  &iultof  either  party  ; 


to  be  left  till  called  for,  without  a  reception  and   -Held,  that  the  plaintiff  could  not  maintain  an 
an  acceptance  on  the  part  of  the  vendee  of  the 
goods  so  sent.  Anderson  y,  Hodgson,  5  Price,  630. 


Fixing  Engine.] — ^Where  it  was  proved  that  a 
contract  was  "to  build  an  engine  of  100-horse 
power  for  2,500Z.,  to  be  completed  and  fixed  by 
the  middle  or  end  of  December  '* ;  and  that  the 
different  parts  of  the  engine  were  constructed  at 
the  plaintiff's  manufactory,  and  sent  in  parts  at 
different  intervals  to  the  defendant's  colliery,  a 
distance  of  twenty  miles,  where  they  were  fixed 
piecemeal,  and  so  made  into  an  engine : — Held, 
that  the  price  agreed  upon  was  not  recoverable 
as  for  goods  sold  and  delivered.  Clark  v.  Bulmer, 
11  M.  &  W.  243  ;  1  D.  &  L.  367  ;  12  L.  J.,  Ex. 
463.    S.  P.,  Parsons  v.  Sexton,  2  Car.  k  E.  266. 

Ck>ndition— Beeale.] — Where  goods  are  sold  on 
a  condition  that  if  they  are  not  paid  for  at  a  time 
specified,  the  owner  may  resell  them,  and  the 
vendee  shall  be  answerable  for  any  loss  on  resale, 
such  sale  is  conditional  and  not  absolute.  Lamond 
Y.Davall  or  Devalle,  9  Q.  B.  1030;  16  L.  J., 
Q.  B.  136 ;  11  Jur.  266. 

Appropriation.] — ^A.  sold  to  B.,  by  sample, 
twenty-four  sacks  of  flour,  part  of  a  lot  of  217 
sacks  belonging  to  A.  which  were  lying  at  the 
warehouse  of  M.,  and  he  also  gave  B.  a  delivery 
order  on  M.,  in  pursuance  of  which  M.  transferred 
twenty-four  sacks  of  flour  to  B.'s  name  in  the 
books,  and  afterwards  delivered  twelve  sacks  of 
the  fiour  to  B.,  which  B.  paid  for.  No  appro- 
priation of  any  particular  twenty -four  sacks  was 
ever  made  for  B.  The  flour  contained  in  the 
twelve  sacks  delivered  was  found  on  examination 
not  to  oorrespond  with  the  sample,  and  B.  con- 
sequently refused  to  accept  or  pay  for  the  re- 
maining twelve  : — Held,  that  A.  could  not  recover 
the  price  of  these  twelve  sacks  as  for  goods  sold 
and  deUvered.  Elliott  y.  JSeginbotham,  2  Car.  k 
£«645. 

Title.] — ^In  an  action  for  goods  sold  and  de- 
livered, the  defendant  cannot  show,  under  the 
general  issue,  that,  at  the  time  of  the  sale,  the 
goods  did  not  belong  to  the  vendor,  and  that  they 
were  afterwards  r^^imed  by  the  real  owner. 
Walker  v.  Mellor  or  MeUon,  11  Q.  B.  478  ;  2  Car. 
&  E.  346  ;  17  L.  J.,  Q.  B.  103 ;  12  Jur.  268. 


action  for  the  price  as  for  goods  sold  and  de- 
livered. Elphick  V.  Barnes,  49  L.  J.,  C.  P.  698  ; 
5  C.  P.  D.  321  ;  29  W.  R.  139;  44  J.  P.  651. 

Lett  of  Ship  on  Toyage.]— The  defendant  in 
London  buys  of  the  plaintiff  a  ship  which  the 
plaintiff  builds  beyond  seas.  The  defendant 
writes  to  the  plaintiff,  ordering  him  to  provide  a 
captain  and  crew,  to  load  the  vessel  and  to  insure 
her.  The  plaintiff  cairies  out  tbe  order,  and  the 
captain  and  crew  sail  in  the  vessel,  which  is  lost 
on  the  voyage.  The  plaintiff  may  recover  the 
price  of  the  vessel  under  a  count  for  goods  sold 
and  delivered.    Hazard  v.  Hodges,  7  W.  R.  204. 

Goods  Damaged  while  Lent.]— The  plaintiff 
agreed  to  let  (or  lend)  the  defendant  a  musical 
snuff-box,  on  the  understanding  that  if  it  was 
damaged,  the  defendant  was  to  have  it  and  pay 
for  it,  and  3Z.  IQs,  was  to  be  taken  as  its  value. 
The  defendant  received  the  box  accordingly,  and 
it  was  damaged  while  in  his  possession  : — Held, 
that  the  plaintiff  was  entitled  to  maintain  an 
action  for  goods  sold  and  delivered,  to  recover 
the  3Z.  10*.  Bianchi  v.  Nash,  1  M.  &  W.  645  ;  1 
Tyr.  k  G.  916  ;  5  L.  J.,  Ex.  252. 

Bale  or  Betom.]— When  goods  have  been 
sold  upon  a  contract  of  sale  or  return  within  a 
reasonable  time,  and  the  goods  are  detained  an. 
unreasonable  time,  the  p&intiff  may  bring  an 
action  for  goods  sold  and  delivered.  Beverley  v. 
Lincoln  Qas  Light  and  Coke  Co,,  2  N.  &  P.  283  ; 
6  A.  &  E.  829  ;  7  L.  J.,  Q.  B.  113.  S.  P.,  Bailey 
V.  Oovldsmith,  Peake,  78  ;  Harrison  v.  Allen,  9 
Moore,  28  ;  2  Bing.  4  ;  1  Car.  k  P.  236  ;  2  L.  J. 
(0.8.)  C.  P.  97. 

Where  goods  are  sold  under  a  contract  of  sale 
or  return,  they  pass  to  the  purchaser,  subject  to 
an  option  in  him  to  return  uiem  within  a  reason- 
able time ;  and  if  he  fails  to  exercise  that  option 
within  a  reasonable  time,  the  price  of  the  goods 
may  be  recovered  as  upon  an  absolute  sale.  Moss 
V.  Sweet,  16  Q.  B.  493  ;  20  L.  J.,  Q.  B.  167  ;  16 
Jur.  536.  Contra,  Iley  v.  Frankenstein,  8  Scott 
(N.B.)  839.    Overruled,  2  Bing.  484. 

Ooodi  Bold  in  Caiki.]— On  the  sale  of 

beer  in  casks,  the  seller  gave  notice  to  the  pur- 
chaser, that,  unless  he  returned  the  casks  within 
a  fortnight  he  would  be  considered  as  the  pur- 
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chaser,  and  be  did  not  retnm  them  within  a  fort- 
night  : — Held,  that  the  seller  could  not  maintain 
an  action  for  goods  sold  and  delivered,  the  whole 
resting  on  a  special  agreement.  Lyons  v.  Barnes, 
2  Stark.  39. 

In  an  agreement  for  the  sale  of  oil  was  the 
following  memorandum  : — "  The  casks  to  be  re- 
turned in  three  months,  or  to  be  paid  for  at  the 
rate  of  3/.  per  ton."  The  casks  not  having  been 
returned  within  the  time  specified  : — Held,  that 
the  value  might  be  recovered  as  goods  sold  and 
delivered.  Johnson  v.  Kirkaldy,  1  Am.  &  H.  7  ; 
4  Jur.  988. 

Brewers  in  Dublin  supplied  porter  in  casks  to 
a  customer  on  the  terms  that  the  empty  casks 
were  to  be  returned  to  Dublin  at  the  customer's 
expense,  within  six  months  from  the  date  of 
invoice,  or  paid  for  at  the  invoice  price,  at  the 
option  of  the  shippers  : — Held,  that,  as  soon  as 
the  casks  were  empty,  the  customer  was  in  the 
situation  with  respect  to  them  of  a  mere  bailee 
during  pleasure,  and  that  the  brewers  had  such 
an  immediate  right  of  possession  of  the  empty 
casks  as  would  entitle  them  to  maintain  an  action 
against  any  person  who  converted  them  to  his 
own  use.  Mandtrs  v.  WUliatn^y  4  Ex.  839  ;  18 
L.  J.,  Ex.  437. 

The  defendant  sold  to  the  plaintiff  cement  in 
casks  and  bags  for  a  certain  sum,  the  defendant 
to  allow  the  plaintiff  3«.  6(2.  for  each  cask,  and 
2s,  6d.  for  each  bag  which  should  be  returned, 
terms  cash.  In  an  action  upon  the  contract  for 
the  price  of  the  casks  ana  bags,  the  plaintiff 
averred,  and  the  defendant  traversed,  a  readiness 
and  offer  to  return  the  casks  and  bags  : — Held, 
that  the  averment  was  severable,  and  that  the 
plaintiff  was  not  bound  to  prove  a  readiness  to 
return  all  the  casks  and  bags.  Nelson  v.  Pat- 
trick,  3  C.  B.  774  ;  16  L.  J.,  0.  P.  98. 

Bj  way  of  Barter  or  Exohange.] — Where 
two  parties  agreed  to  barter  goods  for  goods,  and, 
the  balance  being  in  favour  of  the  plaintiff,  the 
defendant  omitt^  for  three  years  to  send  goods 
to  meet  it : — Held,  that  the  iapse  of  time  did  not 
entitle  the  plaintiff  to  bring  an  action  for  goods 
sold,  but  that  his  remedy  was  by  an  action 
against  the  defendant  for  not  delivering  goods. 
Harrison  ▼.  Luke,  14  M.  &  W.  139 ;  14  L.  J., 
Ex.  248. 

The  plaintiff  sued  for  goods  sold  and  delivered. 
It  appeared  at  the  trial  that  the  plaintiff  had  sold 
the  defendant  goods,  for  which  he  was  to  be  paid 
partly  in  money  and  partly  by  a  second-hand 
saddle  and  bridle.  No  evidence  was  given  to 
show  whether  the  goods  had  or  had  not  been 
delivered  by  the  defendant  to  the  plaintiff  :— 
Held,  that  it  was  no  objection  that  tne  plaintiff 
had  not  declared  on  the  special  contract.  Bull 
V.  Parker,  2  D.  (N.8.)  345 ;  12  L.  J.,  Q.  B.  93 ; 
7  Jur.  283. 

If  A.  and  B.  agree  to  exchange  horses,  and  B. 
gives  a  sum  of  money  to  A.  to  bind  the  bargain, 
A.  may  maintain  an  action  against  B.  for  not 
delivering  his  horse,  without  alleging  any  delivery 
of,  or  offer  to  deliver  his  own  to  B. ;  for  the  pay- 
ment of  earnest-money  vests  the  property  of  A.'8 
horse  in  B.    Bach  v.  Otoen,  5  Term  Bep.  409. 

A  plaintiff  agreed  to  exchange  his  horse,  war- 
ranted sound,  with  the  defendant,  for  another 
horse  and  a  sum  of  money  :  the  horses  were  ex- 
changed, but  the  defendant  refused  to  pay  the 
monev,  alleging  that  the  plaintiff's  horse  was  nn- 
aonno.  In  an  action  on  the  agreement,  with 
counts  for  horses  sold : — Held,  that  the  plaintiff 


might  recover  the  money  on  the  common  counts 
though  he  failed  to  prove  the  agreement  as  stated 
in  the  special  counc.  Seldon  v.  Cox,  5  D.  &  B. 
277  ;  3  B.  &  C.  420. 

Upon  an  agreement  between  two  traders  to 
supply  each  other  on  the  footing  of  goods  for 
goods  ;  after  a  balance  struck  between  them„ 
such  Imlance  is  to  be  paid  in  money,  and  may  be 
sued  for  on  the  general  counts.  Ingram  v. 
Shirley,  1  Stark.  185. 

If  trefoil  is  sold,  to  be  paid  for  partly  in  goods 
and  partly  in  money,  the  seller  should  declare 
specially  on  the  contract,  and  not  generally  for 
goods  sold  and  delivered.  2alcer  v.  West,  Holt^ 
N.  P.  178. 

B.  agreed  to  purchase  of  A.  a  gun,  for  forty- 
five  guineas  ;  but  it  was  stipulated  that  A.  should 
take  a  gun  of  B.'s,  valued  at  thirty  guineas,  in 
part  payment :  B.  having  refused  to  deliver  hia 
gun  and  complete  the  contract : — Held,  that  A. 
was  entitled  to  recover  the  forty-five  guineas  aa 
the  stipulated  price.  Forsyth  v.  Jervis,  1  Stark. 
437  i  18  B.  B.  804. 

iv.  Pleadings  and  Eeidence. 

Pleading^s— Non-delivery.] — It  is  not  neces- 
sary, in  an  action  for  non-delivery  of  goods  sold, 
to  set  out  more  of  the  contract  than  relates  to 
the  breach.    Squier  v.  Hunt,  3  Price,  68. 

A  contract  for  the  sale  of  tallow  warranted  to 
be  ready  for  delivery  from  ship  or  warehouse 
before  1st  November  : — Held,  that  this  waa 
equivalent  to  a  contract  to  be  generally  ready 
for  delivery  before  that  day,  and  need  not  be 
specially  averred.  Thornton  v.  Jones,  6  Taunt. 
581  ;  2  Marsh.  287  ;  Holt,  N.  P.  164. 

Upon  breach  of  a  contract  for  the  purchase 
of  100  bags  of  wheat,  forty  or  fifty  of  which 
were  to  he  delivered  on  one  market-day,  and 
the  remainder  on  the  next  market-day,  the 
plaintiff  cannot  declare  as  upon  an  absolute 
contract  for  the  delivery  of  forty  bags  on  the 
first  day,  &c.,  though  forty  bags  were  then  in 
fact  delivered,  but  the  contract  should  be  stated 
in  the  alternative,  according  to  the  original 
terms  of  it.    Penney  v.  Porter,  2  East,  2. 

Where,  in  consideration  of  the  purchase  of 
hay  by  the  plaintiff  of  the  defendant,  the  latter 
promised  to  deliver  it  to,  and  suffer  the  plaintiff 
tiff  to  take  it  away  as  he  wanted  it,  when  re- 
quested, an  allegation  that  the  defendant,  after 
suffering  the  plaintiff  to  take  away  a  part,  sold 
and  disposed  of  the  residue  to  other  persons, 
supersedes  the  necessity  of  alleging  a  request  to 
deliver  the  residue.  Bawdell  v.  Parsons,  10 
East,  359. 

Tender  of  the  Prioo  of  Goods.] — ^In  an 

action  for  the  non-delivery  of  midt,  wnich  the 
defendant  had  undertaken  to  deliver  on  request 
at  a  certain  price,  it  is  sufficient  for  the  plaintiff 
in  his  declaration  to  aver  such  request,  and  that 
he  was  ready  and  willing  to  receive  the  malt, 
and  to  pay  for  it  according  to  the  terms  of  the 
sale,  but  that  the  defendant  refused  to  deliver 
it,  without  averring  an  actual  tender  of  the  price* 
Eawson  v.  Johnson,  1  East,  203  ;  6  B.  B.  252. 
S.  ?.,Waterhause  v.  Skinner,  2  Boe.  &  P.  447. 

In  an  action  for  the  non-delivery  of  com  at 
S.  pursuant  to  an  agreement,  whereby  the  de- 
fendant, in  consideration  that  the  plaintiff  had 
bought  of  him  a   certain  quantity  at  a  fixed 

Srice,  undertook  to  deliver  it  to  the  plaintiff  at 
.  within  one  month  from  the  time  of  the  sale, 
the  plaintiff  must  aver  a  tender  of  the  price,  or 
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what  is  eqniyalent  thereto  :  for  the  deliTery  of 
the  com  and  the  payment  of  the  price  were 
concurrent  acts  to  be  done  by  the  parties  respec- 
tively at  the  same  time,  and  each  most  aver  per- 
formance, or  offer  to  perform  his  part,  before 
he  can  maintain  an  action  against  the  other. 
Morton  v.  Lamh,  7  Term  Rep.  125  ;  4  R.  R.  395. 


Non-aooeptanee.]— In  an  action  for  not 


accepting  a  quantity  of  guano,  the  declaration 
alleged  that  the  plaintiffs  were  ready  and  willing 
to  deliver  the  guano  to  the  defendant  according 
to  the  terms  of  the  contract : — Held,  that  it  was 
not  necessary  for  the  plaintiffs  to  aver  a  tender 
or  an  offer  to  deliver,  or  that  the  defendant  dis- 
pensed with  a  tender.  Boyd  v.  Lett^  1  C.  B. 
222  ;  2  D.  &  L.  847  ;  14  L.  J.,  C.  P.  111. 

A  declaration  stated  that  the  defendants 
bought  of  the  plaintiff  linseed  to  be  worked  by 
them  within  a  specified  time,  and  to  be  paid  for 
in  ready  money,  and  by  the  defendants'  accept- 
ance at  two  months  ;  that  the  plaintiff  tendered 
the  linseed  to  the  defendants,  who,  although  re- 
quested, refused  to  pay  in  ready  money  or  to 
give  their  acceptance,  and  discharged  the  plain- 
tiff from  tendering  the  bill  for  that  purpose. 
The  defendants  pl^ed,  first,  that  they  were  not 
requested  to  pay  for  the  linseed  in  ready  money, 
or  to  give  their  acceptance  ;  and,  secondly,  that 
they  did  not  refuse  to  give  their  acceptance  or 
discharge  the  plaintiff  from  drawing  upon  them  : 
— Held,  that  the  pleas  were  bad,  the  averments 
traversed  being  immaterial.  Spaeth  v.  Hare^  1 
D.  (N.8.)  595  ;  9  M.  &  W.  326  ;  11  L.  J.,  Ex.  104. 

To  a  count  for  not  accepting  goods  described 
in  the  contract  as  '*  to  arrive  ex  Peerless  from 
Bombay,"  a  plea  that  the  defendant  meant 
another  ship  of  the  same  name,  which  sailed 
from  Bombay  two  months  earlier,  and  that  the 
plaintiff  was  not  ready  to  deliver  any  goods 
which  arrived  by  that  ship,  is  a  good  answer. 
Jtaffles  y.  Wichelhatu,  2  H.  &  C.  906  ;  33  L.  J., 
Ex.  160. 

The  plaintiffs  declared  upon  a  contract  for  the 
sale  of  refined  petroleum.  The  declaration  stated 
that  the  plaintiff  were  ready  and  willing  to 
perform  their  part  of  the  agreement,  but  that 
the  defendants,  though  they  accepted  part  of  the 
jpMBtroleum,  refused  to  accept  the  remainder. 
The  defendants  pleaded  that  the  contract  was 
contained  in  certain  bought  and  sold  notes,  and 
that  the  plaintiffs  were  never  ready  and  willing 
to  sell  to  the  defendants  such  refined  petroleum 
as  they  agreed  to  sell,  and  that  the  petroleum 
receiyed  by  the  defendants  was  received  by  them 
in  ignorance,  and  without  the  means  of  knowing 
that  it  was  not  such  refined  petroleum  as  the 
plaintiffs  agreed  to  sell : — ^Held,  that  the  plea,  if 
not  amounting  to  a  traverse  of  the  plaintifb* 
readiness  and  willingness  to  perform  Uieir  con- 
tract, was  bad  in  substance,  as  setting  up  an 
understanding  inconsistent  with  that  stated  in 
the  declaration,  and  admitted  by  the  plea. 
Morrotvman  v.  Rossel,  16  C.  B.  (N.8.)  58  ;  33 
L.  J.,  C.  P.  Ill,  112,  n. ;  10  Jur.  (N.S.)  679  ;  10 
L.  T.  236  ;  12  W.  R.  580. 

It  is  a  good  defence  to  an  action,  on  an  agree- 
ment to  deliver  goods  sold,  that  the  plaintiff  is  in 
such  a  situation  as  to  be  imable  to  pay  for  them, 
and  had  compounded  with  his  creditors.  Reader 
y.  KTuacMmtl^  5  Term  Rep.  218,  n. 

Bargain  and  Bale.] — ^Where  goods  are 

sold  for  ready  money,  and  payment  is  made  ac- 
cordingly, no  debt  arises,  and  such  payment  is 


therefore  proyable  under  the  general  issue. 
Busiey  v.  Barnett,  9  M.  &  W.  312 ;  1  D.  (N.s.) 
646;  11  L.  J.,  Ex.  211.  Contra,  LUtlechild  v. 
Banit*,  7  Q.  B.  739  ;  14  L.  J.,  Q.  B.  356  ;  9  Jur. 
1096. 

Under  a  plea  of  nunquam  indebitatus  for 
goods  bargained  and  sold,  it  is  open  to  the  defen- 
dant to  take  the  objection,  that  the  contract  is 
void  by  s.  17  of  the  Statute  of  Frauds.  Fricier 
V.  Thomlinton,  1  Man.  &  G.  772.  8.  P.,  Leaf 
y.  Tuton,  10  M.  &  W.  393  ;  12  L.  J.,  Ex.  69. 

False   Bepresentation.] — ^A   declaration 


alleged  that  the  plaintiff  bargained  with  the  de- 
fendant to  buy  his  interest  in  a  lease  and  fixtures 
and  the  goodwill  of  a  business ;  and  that  the 
defendant,  by  falsely,  fraudulently,  and  deceit- 
fully pretending  and  representing  to  the  plaintiff 
that  the  amounts  received  for  commission  in  the 
course  of  the  business,  and  the  net  profits  of  the 
trade,  were  of  a  certain  amount,  sold  to  the 
plaintiff  the  lease  and  fixtures  and  the  goodwill 
of  the  business  :  and  it  then  went  on  to  allege, 
that  the  representation  was  false,  and  occasioned 
a  consequent  damage  to  the  plaintiff : — ^Held, 
that,  under  not  guilty,  the  plaintiff  was  bound  to 
prove  a  sale,  by  production  of  the  agreement 
between  the  parties,  which  appeared  to  be  in 
writing,  as  well  as  a  false  and  fraudulent  repre- 
sentation ;  and  that  it  was  not  enough  to  prove 
an  assignment  of  the  lease,  fixtures,  and  good- 
will. Mummery  v.  Patd^  1  C.  B.  316 ;  2  D.  &  L. 
582  ;  14  L.  J.,  C.  P.  9. 

Where  a  declaration  alleged  that  the  defen- 
dant falsely  represented  himself  as  an  agent  of 
the  master  of  a  vessel,  and  so  entered  into  a 
charterparty  with  the  plaintiff :— Held,  that, 
under  the  plea  of  not  guilty,  the  contract  must 
be  proved  by  the  plaintiff,  and  not  the  misrepre- 
sentation only.  Brink  v.  Winguard,  2  Car.  &  K. 
656. 

A  defendant  in  an  action  for  goods  bargained 
and  sold  at  a  specific  price  will  not  be  allowed 
to  show,  either  in  bar  of  the  action  or  in  mitiga- 
tion of  damages,  that  there  was  a  false  repre- 
sentation of  the  quality  of  the  goods,  unless 
specially  pleaded.    Woodhoute  v.  Swifts  7  Car.  & 


Fraud.] — In  an  action  on  an  agreement, 

in  which  fraud  is  pleaded,  the  plea  is  not  sup- 
ported unless  some  wilful  misrepresentation  has 
been  made.    Stcvene  v.  Webh^  7  Car.  &  P.  60. 

Evidenoe— Beadinssi   and   Willingneii.]— A 

demand  of  delivery  of  the  goods  sold  is  suflScient 
proof  of  an  averment  that  the  plaintiff  was  ready 
and  willing  to  perform  his  part  of  the  contract, 
although  that  demand  was  made  by  his  servant 
when  he  was  not  himself  present  to  have  done 
so,  if  required,  on  the  spot.  Squier  v.  Hunt,  3 
Price,  68. 

In  an  action  for  not  delivering  goods  according 
to  agreement,  after  demand  made,  it  ii  not  neces- 
sary to  adduce  evidence  in  support  of  the  aver- 
ment, that  the  plaintiff  was  ready  and  willing  to 
accept  and  pay  for  the  goods.  Wilks  y.  Atkin- 
son^ 1  Marsh.  412  ;  6  Taunt.  11. 

Parties.] — A.  bought  goods  of  B.,  which 

were  delivered  to  C,  a  carrier,  to  be  by  him  con- 
veyed to  A.'s  shop.  C,  by  mistake,  delivered  to 
A.  goods  of  the  like  description,  but  of  greater 
value,  which  had  been  entrusted  to  him  to  de- 
liver to  a  third  person.  A.,  having,  in  ignorance 
of  the  mistake,  appropriated  the  goods  so  de- 
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livered  to  him,  afterwards  agreed  to  pay  C.  (who 
had  paid  their  value  to  the  owner)  for  the  goods, 
at  the  same  rate  that  he  was  to  have  paid  for 
those  he  had  ordered: — Held,  that  this  was  some 
evidence  in  support  of  a  count  for  goods  sold  and 
delivered.  Odfig  v.  Bultnan,  6  C.  B.  184 ;  17  L.  J., 
C.  p.  302  ;  12  Jur.  586. 


Time  of  Delivery.] — If  a  written  con- 


tract for  the  sale  of  goods  specifies  no  time  for 
delivering  them,  in  an  action  for  not  delivering 
them  it  is  not  competent  for  the  defendant  to 
give  parol  evidence  that  it  was  a  condition  of  the 
sale  that  the  goods  should  be  taken  away  im- 
mediately, or  that  by  the  usage  of  trade,  where 
goods  are  sold  to  be  delivered  at  a  distant  day, 
the  time  is  always  mentioned  in  the  written  con- 
tract. O reaves  v.  Athliriy  3  Camp.  426  ;  14  R.  R. 
771. 


Xethod   of  Delivery.] — A   declaration 


alleging  that  the  defendant  undertook  to  deliver 
a  parcel  of  goods  for  the  plaintiff,  is  disproved  by 
evidence  of  a  special  agreement  to  deliver  them 
to  the  bearer  of  a  receipt  given  for  the  goods  at 
the  time  of  delivery.  Samtcel  v.  Varch,  2  Stark. 
60. 


Inference  ttom  Catalogae.]— At  the  trial 


of  an  action  for  not  accepting  goods,  described 
in  a  colonial  broker's  catalogue,  the  defendant's 
counsel  put  the  catalogue  into  the  hands  of  a 
witness,  and,  without  laying  foundation  for  the 
question  by  asking  whether  there  was  any  usage, 
asked  at  once  whether,  from  the  catalogue,  it 
would  be  inferred  by  custom  that  the  goods  were 
sound  and  in  their  original  packages : — Held, 
that  the  question  in  that  form  was  inadmissible. 
CurtU  V.  Peek,  13  W.  R.  230— Ex.  Ch. 

Evidenee  of  Sale.] — A  receipt  and  also  a  de- 
livery order  given  by  the  plaintiff  to  a  witness  a 
month  after  the  sale,  but  dated  on  the  day  of  the 
sale,  and  not  otherwise  shown  to  be  in  existence 
before  the  sale,  is  admissible  as  affording  some 
evidence  of  the  sale  having  taken  place  on  the 
day  of  the  date  of  the  documents.  Morgan  v. 
WJiit'.nore,  6  Ex.  716  ;  20  L.  J.,  Ex.  289. 

In  an  action  for  goods  sold  and  delivered,  to 
which  the  defence  was,  that  the  plaintiff  had 
sold  them  to  the  defendant  on  certain  terms,  the 
defendant  was  not  allowed  to  call  witnesses  to 
prove  that  the  plaintiff  had  sold  the  same  quality 
of  goods  to  other  persons  on  the  same  terms. 
Hollingham  v.  Head,  4  C.  B.  (N.8.)  388  ;  27  L. 
J.,  C.  P.  241  ;  4  Jur.  (N.s.)  379  ;  6  W.  R.  442. 

In  an  action  for  goods  sold,  if  a  defendant  says 
that  he  owes  the  debt,  and  that  the  plaintiff  has 
applied  to  him  to  pay  him,  and  that  he  will  do  so 
as  soon  as  he  can,  but  does  not  mention  any  sum  ; 
on  evidence  of  this,  the  plaintiff  is  entitled  to  a 
verdict,  with  nominal  damages.  Dixon,  v. 
Derr ridge,  2  Car.  &  P.  109. 

Where  the  plaintiff  sent  goods  to  the  defen- 
dant, resident  abroad,  on  the  order  of  merchants 
in  London,  and  the  defendant  received  and  used 
the  goods : — Held,  that  it  was  prim&  facie 
evidence  of  goods  sold  and  delivered  to  the  de- 
fendant.   Bennett  v.  Heviderson,  2  Stark.  550. 

In  an  action  for  the  price  of  goods  sold  which 
have  been  sent  by  a  carrier,  there  must  be  evi- 
dence either  that  they  were  ordered  or  received. 
Harman  v.  Bennett,  1  F.  &  F.  400. 

Where  the  price  of  goods  is  above  lOZ.,  and 
nothing  is  paid  as  earnest  to  bind  the  bargain, 
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nor  is  there  any  memorandum  in  writing,  signed 
by  the  defendant  or  his  agent,  two  things  must 
be  proved  to  entitle  the  plaintiff  to  recover : 
first,  that  the  defendant  in  fact  ordered  the 
goods ;  and,  secondly,  that  he  accepted  them 
with  an  intent  to  take  to  them  as  Owner.  Smith 
V.  Rolt,  9  Car.  &  P.  696. 

Under  the  general  issue  evidence  is  admissible 
that  the  period  of  credit  was  not  expired  when 
the  action  was  commenced.  Broomfield  v.  Smith, 
1  M.  &  W.  543  ;  1  Tyr.  &  G.  929 ;  6  L.  J., 
Ex.  155. 

Under  the  general  issue  the  defendant  may 
prove  that  the  goods  delivered  were  not  such  as 
were  ordered,  although  there  was  a  special  con- 
tract  to  pay  for  the  goods  at  a  certain  price ; 
and  the  plaintiff  can  then  recover  only  on  the 
quantum  meruit.  QmHns  v.  Paddon,  2  C. 
M.  &  R.  547  ;  5  Tyr.  635  ;  5  L.  J.,  Ex.  49. 

A  count  for  a  tailor's  bill :  the  defendant  put 
in  an  agreement  between  himself  and  the  plain- 
tiff, by  which  it  was  agreed  that  the  defendant 
should  recommend  customers  to  the  plaintiff, 
and  receive  a  percentage  on  their  accounts ; 
such  percentage  to  be  received  by  the  defendant 
in  clothes,  to  be  ordered  from  the  plaintiff  by 
the  defendant,  from  time  to  time,  as  he  might 
want  the  same,  and  that  a  settlement  of  ac- 
counts should  take  place  between  the  parties 
every  six  months,  or  at  the  furthest  in  twelve 
months : — Held,  on  this  agreement,  under  nun- 
quam  indebitatus,  that  the  onus  lay  on  the 
plaintiff  to  prove  that  a  settlement  of  accounts 
had  been  come  to,  on  which  the  balance  was  in 
his  favour,  and  that  no  action  lay  till  the  expira- 
tion  of  twelve  months.  Qarey  v.  Puhe,  2  P.  & 
D.  427  ;  10  A.  &  £.  512. 


Invoieei.] — If  a  party  receiving  an  in« 


voice  does  not  object  to  it  on  the  ground  of  its 
brevity  and  incompleteness,  the  party  furnishing 
it  w^ill  be  bound  by  it.  Pauli  y.  Simes,  6  Car.  k 
P.  506. 

If  brokers  alter  an  invoice  of  the  owner  of 
goods  from  the  name  of  one  purchaser  to  an- 
other, and  send  it  to  the  latter  with  a  letter, 
saying  that,  to  simplify  the  transaction,  they 
had  transferred  the  seller's  invoice  to  him,  such 
invoice  will  amount  to  a  contract  of  sale.    lb. 

An  invoice  being  in  the  hands  of  a  purchaser 
stating  the  weight  of  the  goods  sold,  and  no  ob- 
jection being  made  by  him,  is  some  evidence  of 
their  weight.  Bay  lis  v.  Lundy,  4  L.  T.  176 ; 
9  W.  R.  556. 

The  fact  of  a  tradesman  delivering  an  invoice 
or  an  account  in  which  goods  are  described  as 
bought  from  him,  does  not  operate  as  an  estoppel, 
so  as  to  prevent  his  showing  that  he  was  not  in 
truth  the  seller.  Holding  v.  Elliott,  6  H.  &  N. 
117 ;  29  L.  J.,  Ex.  134 ;  1  L.  T.  381  ;  8  W.  E. 
192. 

b.  Measure  of  Damages. 

i.  For  Non^Delivery, 

Delivery  by  Initalments.] — B.  bought  of  M. 
500  tons  of  iron,  to  be  delivered  in  about  equal 
proportions  in  September,  October,  and  Novem- 
ber, 1871.  In  August,  1871,  M.  gave  notice  to  B. 
that  he  did  not  intend  to  deliver  any  iron.  In 
December,  B.  commenced  an  action  for  non- 
delivery, and  claimed  as  damages  the  difference 
on  the  30th  of  November,  between  the  contract 
and  market  prices  of  the  iron  : — Held,  that  the 
proper  measure  of  damages  was  the  sum  of  the 
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differences  between  the  contract  and  market 
prices  of  one-third  of  500  tons  on  the  30th  of 
September,  the  81  st  of  October  and  the  SOth  of 
November,  respectively.  JBroum  v.  Muller,  41 
L.  J.,  Ex.  214  ;  L.  R.  7  Ex.  319  ;  27  L.  T.  272  ; 
21  W.  R.  18. 

The  defendants  in  October,  1870,  contracted  to 
sell  to  the  plaintiffs  2,000  tons  of  iron,  **  delivery 
in  monthly  quantities  (of  166]  tons)  over  1871, 
or  sooner  if  required  '* ;  payment  by  four  months* 
acceptance  from  the  lOtn  of  the  month  following 
delivery.  In  January.  1871,  101  tons  were  de- 
livered, but  the  plaintiffs  did  not  then  demand 
the  delivery  of  the  balance  of  the  monthly 
quantity.  In  February,  1871,  and  at  several 
periods  between  that  date  and  December,  1871, 
the  plaintifb  requested  the  defendants  to  forbear 
from  delivery  of  more  iron  under  the  contract, 
and  the  defendants  accordingly  only  made  partial 
deliveries  during  the  several  months  of  1871,  up 
to  and  including  November.  In  December  the 
plaintiffs  required  delivery  of  the  residue  of  the 
whole  2,000  tons,  and  upon  the  defendants'  re- 
fusal, brought  an  action  for  non-delivery  : — 
Held  (by  Kelly,  C.B.,  and  Pigott,  B. ;  Martin, 
B.,  dissentiente),  that  the  plaintiffs  having  them- 
selves requested  the  defendants  to  forbear  from 
delivery  during  the  several  months  of  1871  up  to 
November,  could  not  require  delivery  of  the  re- 
sidue of  the  whole  2,000  tons  in  December,  and 
were  therefore  not  entitled  to  recover.  By 
Martin,  B.,  first,  that  the  original  contract  had 
not  been  put  an  end  to  by  the  plaintiff's  applica- 
tion to  the  defendants  not  to  deliver  full  monthly 
quantities  between  February  and  November, 
1871,  and  that  the  defendants  were  bound  to 
deliver  the  whole  2,000  tons  under  their  contract ; 
and,  secondly,  that  the  proper  measure  of  damages 
was  the  difference  between  the  contract  and 
market  prices  in  December,  1871,  when  the  de- 
fendants refused  to  deliver  the  iron.  Tyen  v. 
BoMdale  and  FsrryhUl  Iron  Co.,  42  L.  J.,  Ex. 
186 ;  L.  R.  8  Ex.  305  ;  29  L.  T.  751  ;  21  W.  R. 
793.  Reversed  on  appeal,  ante,  col.  532 ;  the 
point  as  to  damages  not  arising  in  Ex.  Ch. 

If  a  contract  is  made  for  the  sale  of  a  certain 
quantity  of  goods  to  be  delivered  by  parcels  on 
successive  days,  and  prior  to  the  time  for  fulfil- 
ment of  the  agreement  the  vendor  finally 
repudiates  and  declines  to  perform  it,  whereupon 
the  buyer,  electing  to  treat  such  repudiation  as  a 
breach  of  the  entire  contract,  brings  an  action 
for  the  same,  before  the  period  for  completion 
has  arrived — ^the  measure  of  damages  will  be  the 
difference  between  the  contract  and  market  price 
of  the  goods  on  the  several  days  when  the  vendor 
ought  to  have  performed  his  contract  by  delivery  ; 
subject,  however,  to  the  reduction  of  the  amount 
so  ascertained,  by  proof  of  any  facts  which  may 
have  afforded  the  buyer  the  means  of  mitigating 
and  diminishing  the  loss  incurred,  lioper  v. 
Johnson,  42  L.  J.,  C.  l».  65  ;  L.  R.  8  C.  P.  167  ; 
28  L.  T.  296  ;  21  W.  R.  384. 

The  defendant  in  April  agreed  to  sell  and  the 
plaintiffs  to  buy  3,000  tons  of  coal,  at  8*.  6rf.  per 
ton,  *'  to  be  taken  during  the  months  of  May, 
June,  July,  and  August."  No  coal  having  been 
taken  by  the  plaintiff  in  May,  the  defendant 
wrote  on  the  31  st  of  that  month  desiring  the 
plaintiffs  to  consider  the  contract  cancelled. 
The  plaintiffs  did  not  assent  to  this :  but  on  the 
11th  of  June  the  defendant  definitely  refused 
to  deliver  any  coal,  and  on  the  3rd  of  July  the 
plaintiffs  brought  an  action  for  this  breach.  At 
the  trial,  which  took  place  on  the  13th  of  August, 


the  plaintiffs  proved  that  the  price  of  coal  had 
risen  during  the  whole  period  since  tbe  beginning 
of  May,  and  was  still  rising.  No  evidence  was 
given  to  show  whether  they  could  have  gone  into* 
the  market,  and  obtained  a  new  contract  for 
coals  : — Held,  that  in  the  absence  of  evidence  on 
the  part  of  the  defendant  that  the  plaintiffs  could 
have  obtained  a  new  contract  on  such  terms  av 
to  mitigate  their  loss,  the  true  measure  of  damages- 
was  the  sum  of  the  differences  between  the  con- 
tract price  and  the  market  price  at  the  severaF 
periods  for  delivery,  notwithstanding  that  the- 
last  period  had  not  elapsed  when  the  action  was- 
brought,  or  when  the  cause  was  tried.    Ih. 

The  defendants  entered  into  a  contract  with 
the  platntiff,  whereby  they  undertook  to  deliver,, 
from  the  1st  January  until  the  31st  December, 
1872,  6,260  waggons  of  coal,  at  Is.  Sd.  per  ton  of 
20  cwt.,  at  the  fair  average  rate  of  twenty 
waggons  per  day;  payment  by  three  months*' 
acceptance,  drawn  on  the  10th  of  each  months 
for  the  previous  month's  supply.  The  deliveries, 
were  irregular  in  point  of  time,  and  insufficient 
in  point  of  quantity,  and  they  failed  to  comply 
with  the  condition  of  the  contract,  that  they 
should  be  at  the  fair  average  rate  of  twenty 
waggons  per  day.  At  the  end  of  the  year  there- 
was  a  large  deficiency.  The  plaintiff,  althougb 
constantly  complaining  of  the  deliveries,  did  not 
go  into  the  market  and  buy  against  the  defen- 
dants at  any  time  during  1872,  but  on  the  13th- 
February,  1873,  he  bought  coal  in  the  market  to^ 
supply  the  whole  of  the  deficiency  of  the  coal 
undelivered,  at  a  very  much  higher  price,  namely 
19*.  per  ton.  Coal  had  been  gradually  rising  in 
price  in  the  market  throughout  the  successive 
months  of  1872,  and  it  rose  more  rapidly  in  the- 
months  of  January  and  February,  1873.  The 
plaintiff  claimed  to  be  entitled  to,  as  damages, 
the  difference  between  the  contract  price  of  7#.  3rf. 
and  the  market  price  of  coal  at  the  expiration  of 
such  a  reasonable  time  after  the  31st  December,. 
1872,  as  would  have  enabled  him  to  go  into  the 
market  and  obtain  it,  calculated  upon  the  whole- 
of  the  deficiency  left  undelivered  by  the  defen- 
dants under  their  contract  throughout  the  year 
1872.  The  defendants  contended  that  the  plain- 
tiff was  not  entitled  to  wait  until  the  expiration, 
of  the  year  before  assessing  his  damages,  as  con- 
tended for  by  the  plaintiff,  for  that  a  breach  of 
the  contract  was  committed  as  often  as  a  month 
expired  without  the  proper  quantity  applicable 
to  such  month  having  been  delivered,  and  that 
the  plaintiff  was  bound  to  assess  his  damages  in 
respect  of  such  breach  from  an  estimate  of 
that  month's  market  price  of  coal,  or  that  the 
breaches  were  committed  at  some  shorter  periods  ; 
but  that  the  damages  should  be  calculated  at 
the  end  of  each  month : — Held,  that  as  soon  as 
the  defendants  failed  to  deliver  a  fair  average- 
of  coal,  according  to  the  terms  of  the  contract,  a 
breach  had  taken  place,  for  which,  at  that  time, 
the  plaintiff  was  entitled  to  damages  as  upon 
that  breach,  and  so  on  from  time  to  time  as  each 
Rubsequent  breach  took  place,  and  that  it  was  an 
erroneous  way  of  estimating  the  damages  by 
waiting  until  the  full  period  of  the  contract 
had  expired,  and  then  claiming  the  difference- 
at  that  time.  Baniingham  v.  Smith,  31  L,  T. 
540.    See  cases,  ante,  cols.  529,  et  seq. 

PenaltiM.] — The  defendant,  in  January,  1872, 
agreed  to  furnish  the  plaintiffs  with  a  quantity 
of  sets  of  wheels  and  axles  according  to  tracings, 
to  be  delivered  on  certain  specified  days,  free  on 
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board  at  Hull.  The  plaintifEs  were  under  a  con- 
tract with  a  Russian  railway  company  to  deliver 
them  1,000  covered  waggons,  600  on  the  Ist  of 
May,  1872,  and  500  on  the  31st  of  May,  1873, 
under  a  penalty  of  two  roubles  per  waggon  for 
each  day  s  delay  in  delivery.  In  the  course  of 
the  negotiations  the  defendant  was  told  by  the 
plainti£h  that  they  wanted  the  wheels  and  axles 
to  complete  waggons  which  they  were  bound  to 
deliver  under  penalties,  but  neither  the  precise 
day  for  the  delivery  nor  the  amount  of  the 
penalties  was  mentioned.  The  defendant  did 
not  deliver  the  sets  of  wheels  in  time,  and  the 
plaintiffs  in  consequence  had  to  pay  certain 
penalties,  but  the  Russian  company  consented 
to  take  one  rouble  a  day,  amounting  in  the  whole 
to  1001. : — Held,  that  though  the  plaintifEs  were 
not  entitled  to  recover  in  an  action  for  breach 
of  contract,  as  a  matter  of  right,  the  amount  of 
the  penalties,  yet  the  jury  might  reasonably 
assess  the  damages  at  that  amount.  Elhinger 
Actten-GetelUchaft  fiir  Ihbrication  von  Msen- 
bahn  Materiel  v.  ArmHrong^  43  L.  J.,  Q.  B. 
211 ;  L.  R.  9  Q.  B.  473  ;  SO  L.  T.  871 ;  23  W.  B. 
127. 

The  plaintiff,  having  contracted  to  supply 
iron  rails  to  a  foreign  company,  applied  to  the 
defendants,  who  wrote  him  :  "  We  nave  this  day 
sold  you  about  5,413  tons  of  iron  rails  .... 
delivered  f.  o.  b.  at  Newport.  Payment  to  be 
stated  in  the  specification."  By  the  specifica- 
tion "  the  delivery  of  the  rails  was  to  commence 
by  the  15th  of  February,  1873,"  and  to  be  com- 
pleted by  the  15th  of  April,  1873.  The  makers 
to  have  the  option  to  begin  delivery  on  the  15th 
of  December,  1872.  In  the  event  of  the  makers 
exceeding  the  time  of  delivery  above  stipulated, 
they  were  to  pay  by  way  of  fine  7s.  6d.  per  ton 
per  week,  this  amount  to  be  deducted  out  of  the 
payment  for  the  rails.  The  rails  were  to  be 
stacked  so  that  they  might  be  tested,  and  pay- 
ment to  be  made  by  biUs.  In  the  event  of  ships 
not  being  reacly  within  fourteen  days*  notice 
being  given,  then  the  payment  by  the  same 
bills  to  be  made  against  wharf  warrants  and 
engineer's  certificate  for  each  500  tons  stacked, 
and  being  to  buyer's  orders.  The  sellers  under- 
taking to  put  f.  o.  b.  when  the  vessel  was  ready. 
The  workmen  in  the  employ  of  d^endants 
struck  work,  and  defendants  did  not  deliver  any 
rails  until  the  month  of  May.  They  continued 
the  delivery  from  time  to  time,  but  the  whole 
quantity  was  not  delivered  until  the  month  of 
September : — Held,  that  the  sum  of  7*.  6d.  per 
ton  per  week  was  a  liquidated  sum  which  the 
defendants  were  bound  to  pay  to  the  plaintiff, 
but  that  it  was  only  to  be  calculated  from  the 
loth  of  May.  Jiergheim  v.  BUieTiavon  Iron  and 
Steel  Co.,  44  L.  J.,  Q.  B.  92 ;  L.  R.  10  Q.  B.  319; 
32  L.  T.  451 ;  23  W.  R.  618. 

See  also  Penalty. 
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Inoreaied  Freight] — ^A  charterer  who  has, 
through  the  shipowner's  default  in  not  being 
ready  to  load  at  the  time  agreed  upon,  been 
compelled  not  only  to  pay  increased  freight,  but 
also  to  pay  a  higher  price  for  the  article  to  be 
shipped,  is,  in  the  absence  of  evidence  that  he 
will  be  able  to  sell  at  a  corresponding  increased 
price  at  the  port  of  delivery,  or  of  other  evidence 
that  he  will  not  be  a  loser,  entitled  to  recover 
as  damages  the  additional  price  paid  as  well  as 
the  difference  in  freight.  Featherston  v.  Wil- 
kinson, 42  L.  J.,  Ex.  78 ;  L.  B.  8  Ex.  122 ;  28 
L.  T.  448  J  21  W.  R.  442. 


Poitponement  of  Delivery.] — When  a  vendor 
of  goods,  by  contract  in  writing,  at  the  request 
of  the  purchaser,  who  is  at  the  time  fixed  for 
delivery  unable  to  take  and  pay  for  the  goods, 
withholds  delivery  till  a  later  date  on  a  parol 
promise  to  the  purchaser  to  that  effect : — Held, 
that,  if  at  the  expiration  of  the  latter  date  so 
fixed  the  purchaser  refuses  to  accept  delivery, 
the  vendor  may  sue  for  damages  as  for  a  breach 
at  the  time  fixed  for  delivery  by  the  original 
contract,  and  is  entitled  to  damages  according  to 
the  market  price  at  the  later  date  verbally  fixed 
for  the  purchaser's  convenience.  Hickman  v. 
Haynes,  44  L.  J.,  C.  P.  358 ;  L.  R.  10  C.  P.  598  ; 
32  L.  T.  873  ;  23  W.  R.  872. 

By  bought  and  sold  notes  signed  by  brokers 
acting  both  for  the  plaintiff  and  the  defendant, 
the  kst  of  which  was  dated  April  25th,  the 
plaintiff  bought  of  the  defendant  500  tons  of 
iron,  the  delivery  to  extend  over  three  months. 
None  of  the  iron  was  delivered  by  the  25th  July. 
A  correspondence  ensued  between  the  brokers 
and  the  defendant's  agent  until  February  fol- 
lowing, from  which  a  jury  might  properly  come 
to  the  conclusion  that  the  plaintiff  waited  for 
the  delivery  of  the  iron  at  the  request  of  the 
defendant ;  he  then  went  into  the  market  and 
bought,  the  price  of  iron  being  higher  than  at 
the  end  of  July : — Held,  that,  as  the  plaintiff 
had  not  bound  himself  to  wait,  there  was  no 
alteration  of  the  contract  within  the  Statute  of 
Frauds,  and  therefore  he  might  recover  from  the 
defendant  the  difference  between  the  contract 
price  of  the  iron  and  the  market  price  in  Feb- 
ruary. Ogle  V.  Vane  (Earl),  9  B.  &  S.  182  ;  37 
L.  J.,  Q.  B.  77  J  L.  R.  3  Q.  B.  272  ;  16  W.  R. 
463— Ex.  Ch. 

Of  Ooodi  Bold  on  Credit.] — A  having  bought 
some  sheep  on  credit,  left  them  in  the  custody 
of  the  vendor ;  without  any  default  of  A.  the 
vendor  resold  the  sheep : — Held,  that  the  measure 
of  damages  was  not  the  value  of  the  sheep,  but 
the  loss  sustained  by  A.  not  having  the  sheep 
delivered  to  him  at  the  price  agreed  on.  Chinen/ 
V.  Viall,  5  H.  &  N.  288  ;  29  L.  J.,  Ex.  180 ;  2 
L.  T.  466  ;  8  W.  R.  629. 

Ooodt  Paid  for  but  not  lyelivered.]  —  See 
Biggerstaff  v.  Bowatfs  Wharfs  ante,  coL  567. 

Lato  Delivery — ^Lom  of  Profit.] — The  plain- 
tiffs, in  July,  1877,  undertook  to  make  for  J.  a 
machine,  to  be  delivered  at  the  end  of  August. 
The  defendants  contracted  with  the  plaintiffs  to 
make  "  as  soon  as  possible"  part  of  the  machine 
called  a  *'gun."  The  defendants  were  aware 
that  the  machine  was  wanted  by  J.  at  the  end 
of  August,  but  they  did  not  finish  the  "gun" 
until  the  latter  part  of  September.  J.  then  re- 
fused to  accept  the  machine  from  the  plaintiffs. 
The  delay  on  the  part  of  the  defendants  was 
owing  to  the  circumstance  that  at  the  time  of 
undertaking  to  manufacture  the  "  gun "  they 
had  not  a  foreman  competent  to  prepare  certain 
patterns,  without  which  it  could  not  be  made  : 
— Held,  that  the  defendants  had  committed  a 
breach  of  their  contract,  and  that  the  plaintiffs 
were  entitled  to  recover  damages  for  the  loss  of 
profit  upon  the  contract  with  J.,  and  for  the 
expenditure  uselessly  incurred  by  them  in 
making  other  oarts  of  the  machine.  Hydraulic 
Emineering  Q).  v.  McH  4  Q.  B.  D.  670  ;  27 
W.  R.  221— C.  A. 

19—2 
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Of  Thrailiiiig  Xaohine— Iignry  to  Com.] 

— The  plaintiff,  a  farmer,  contracted  with  the 
defendant,  an  agent  for  the  sale  of  thrashing 
machines,  for  the  purchase  of  a  thrashing 
machine,  to  be  delivered  on  the  14th  August ; 
the  defendant  was  aware  of  the  particular 
purpose  for  which  it  was  ordered.  The  machine 
was  not  delivered  on  that  day,  and  the  plaintiff 
being  led  by  the  promises  of  the  defendant  to 
expect  that  it  would  be  delivered  from  day  to 
day,  abstained  from  hiring  one  elsewhere : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
for  loss  sustained  by  injury  to  his  wheat  by  a 
fall  of  rain,  and  for  expenses  incurred  in  carting 
the  wheat  and  thatching  it,  and  for  the  cost  of 
kiln-drying  it,  but  not  for  loss  by  a  fall  in  the 
market  price  of  wheat.  Smeed  y.  Foord,  1  EL  & 
El.  602 ;  28  L.  J.,  Q.  B.  178  ;  5  Jur.  (N.8.)  291  ; 
7  W.  R.  266. 

Lois  of  Profit  on  Contract  to  Besell.]— In  an 
action  for  breach  of  contract  to  deliver  goods  it 
was  shown  that  the  goods  were  not  procurable 
in  the  market,  that  the  plaintiff  had  entered 
into  a  contract  of  subsale,  which  in  consequence 
of  the  non-delivery  he  could  not  perform,  that 
such  contract  was  not  known  to  the  defendant 
at  the  time  of  sale,  but  that  he  knew  that  the 
goods  had  been  purchased  by  the  plaintiff  for 
resale  : — Held,  that  the  plaintiff  was  not  entitled 
to  recover  damages  for  loss  of  profit  on  the  resale. 
BorriifS  v.  Hvichiruum  (infra)  distinguished. 
Thol  V.  Henderson^  8  Q.  B.  D.  457  ;  46  L.  T.483  ; 
46  J.  P.  422. 

The  defendant  contracted  to  sell  to  the  plain- 
tiff 75  tons  of  caustic  soda,  a  commodity  not 
ordinarily  procurable  in  the  market,  at  a  given 
price,  to  be  delivered  on  the  rails  at  Liverpool 
for  Hull,  25  tons  in  June,  25  tons  in  July,  and 
25  tons  in  August ;  but  he  failed  to  deliver  any 
until  the  16th  of  September,  between  which  day 
iand  the  26th  of  October  he  delivered  26  tons  in 
alL  At  the  time  of  entering  into  the  contract, 
the  defendant  was  aware  that  the  plaintiffs  were 
bujing  the  soda  for  a  foreign  correspondent,  but 
did  not  know  until  the  end  of  August  that  it 
was  destined  for  St.  Petersburgh.  The  plaintiffs 
had  in  fact  contracted  to  sell  the  soda  to  A.,  a 
merchant  at  St.  Petersburgh,  at  an  advanced 
price,  and  A.  had  contractai  to  sell  it  to  B.,  a 
soap  manufacturer  at  that  place,  for  a  still 
further  advance.  In  consequence  of  the  late 
delivery  of  the  26  tons,  the  plaintiffs  were  com- 
pelled to  pay  a  higher  rate  of  freight  and 
insurance  ;  this  amounted  to  40/.  17#.  For  their 
failure  to  deliver  the  remainder  to  A.,  they  were 
called  upon  to  pay  and  actually  paid  15S)^,  which 
A.  claimed  as  the  compensation  he  had  been 
obliged  to  pay  to  B.  for  the  failure  to  perform 
his  sub-contract  with  him.  In  an  action  by  the 
plaintiffs  to  recover  from  the  defendant  damages 
for  the  breach  of  his  contract  with  them,  it  was 
conceded  that  they  were  entitled  to  recover  the 
difference  between  the  price  (on  the  49  tons 
undelivered)  at  which  he  had  sold  the  caustic 
soda  to  them,  and  the  price  at  which  they  had 
contracted  to  sell  it  to  A. ;  in  other  words, 
the  loss  of  profit  on  the  resale.  Sorries  v. 
Hutchinson,  18  C.  B.  (N.s.)  445  ;  34  L.  J.,  C.  P. 
169  ;  11  Jur.  (N.8.)  267  ;  11  L.  T.  771 ;  13  W.  R. 
386. 

Held,  that  they  were  also  entitled  to  recover 
the  402.  17«.,  the  excess  of  freight  and  insurance 
which  was  the  necessary  result  of  the  defendant's 
breach  of  contract ;    but  that  the   defendant 


was  not  chargeable  with  the  159Z.  which  the 
plaintiffs  had  paid  to  A.  to  compensate  B.  for 
the  loss  of  his  bargain,  this  being  too  remote  a 
damage.    Ih. 


Costom.]  —The  loss  of  profit  on  a  resale 


cannot  be  taken  into  calculation  in  estimating 
the  damages  which  the  original  vendor  is  liable  to 
pay  for  non-delivery ;  although  the  original 
contract  was  a  contract  for  "  forward  delivery,'* 
and  in  the  place  where  it  was  made  such  pur- 
chases are  commonly  followed  by  a  resale,  and 
are  made  with  that  view,  and  although  such  a 
resale  has  been  actually  made  before  the  breach 
of  the  original  contract  by  non-delivery.  Wil- 
Hums  V.  Reynolds,  6  B.  &  S.  495  ;  34  L.  J.,  Q.  B. 
221 ;  11  Jur.  (.N.S.)  973  ;  12  L.  T.  728  ;  13  W.  R. 
940. 

Sub-Contraot — ^Written  Agreement  not  men- 
tioning.] —  The  plaintiff  having  received  an 
order  from  P.  to  supply  from  160  lbs.  to  200  lbs, 
of  wound  cotton  daily,  verbally  agreed  with  the 
defendant  that  the  defendant  should  undertake 
the  winding  of  it,  informing  the  defendant,  as 
was  the  fact,  that  the  plaintiff  had  taken  upon 
himself  the  consequences  of  late  delivery,  if  any, 
to  P.,  and  obtaining  from  the  defendant  the  as- 
surance that  he,  the  plaintiff,  might  rely  on  him. 
Afterwards,  and  on  the  day  of  the  interview,  the 
plaintiff  sent  the  defendant  a  written  order  for 
the  cotton,  on  the  express  condition  that  the 
same  should  be  delivered  daily,  but  containing 
no  notice  or  stipulation  as  to  the  sub-contract  of 
the  plaintiff  with  P.  The  defendant  failing  to 
deliver  regularly  to  the  plaintiff,  and  the  plain- 
tiff to  P.,  the  result  was  that  P.  claimed,  and  the 
plaintiff  paid  to  P.  300Z.  by  way  of  reimbursing 
P.  for  his  loss  upon  resale  of  the  goods  which 
P.'s  customers  had  refused  to  accept,  as  having 
been  delivered  late  ; — Held,  that  the  plaintiff 
might  recover  the  300/.  from  the  defendant  as 
damages  for  the  breach  of  contract  to  deliver 
the  cotton  daily.  Sawdon  v.  Andrew^  30 
L.  T.  23. 

Xarket  Priee— Difference.] — The  defendant 
on  the  26th  Jidy,  sold  by  sample  to  the  plain- 
tiff, 3,000  gallons  of  naphtha,  at  2s,  2d.  On 
the  27th  the  plaintiff  resold  the  same  to  H.  also 
by  sample  at  2s,  6d,  The  sample  contained  73 
per  cent,  of  benzol,  an  article  used  in  the  manu- 
facture of  magenta  dye,  newly  discovered,  and 
for  that  purpose  was  worth  6s.  9d,  a  gallon.  The 
defendant  failed  to  deliver  the  naphtha.  It  was 
proved  that  H.  had  claimed  the  difference  be- 
tween 5«.  9d,  and  2s.  6d.  from  the  plaintiff.  In 
assessing  the  damages  for  the  non-delivery  of 
the  naphtha,  the  jury  gave  this  amount  to  the 
plaintiff  as  damages  : — Held,  that  there  must  be 
a  new  inquiry,  because  it  did  not  appear  at  what 
price  the  plaintiff  could  have  procured  naphtha 
according  to  the  sample  at  the  time  of  the 
breach.  JosUng  v.  Ircine,  6  H.  &  N.  512  ;  80 
L.  J.,  Ex.  78  ;  4  L.  T.  251. 

On  a  second  inquiry,  naphtha  kno^'n  to  con- 
tain 73  per  cent,  of  benzol  could  not  have  been 
bought  for  less  than  bs,  9d.  at  the  time  of  the 
breach.  The  judge  told  the  jury  that  the  plain- 
tiff would  have  no  answer  to  an  action  by  H. 
for  the  difference,  and  advised  the  jury  to  give 
such  a  sum  as  would  enable  him  to  pay  H.  The 
jury  having  given  this  amount : — Held,  that  the 
damages  were  rightly  assessed,  and  that  there 
was  no  misdirection.    lb. 
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In  an  action  for  a  breach  of  contract  in  not 
delivering  a  quantity  of  bacon  upon  a  given  day, 
the  damages  must  be  estimated  by  the  price  of 
bacon  of  the  same  description  at  or  about  the 
time  when  the  contract  was  broken,  and  not 
at  the  time  when  the  damages  are  assessed. 
Oains/ord  v.  Carroll,  4  D.  &  R.  161 ;  2  B.  &  C.  624 ; 
2  L.  J.  (0.8.)  K.  B.  112  ;  26  R.  R.  495. 

The  defendants,  in  the  month  of  September, 
contracted  to  deliver  tallow  to  the  plaintiff  '*  in 
all  next  December,"  at  a  certain  price  per  cwt. 
In  October  they  informed  him  that  they  had 
sold  the  tallow,  and  could  not  perform  the  con- 
tract : — Held  (tallow  having  risen  in  price), 
that  the  plaintiff  was  entitled  to  recover  damages 
according  to  the  market  price,  on  the  last  day  on 
which  the  contract  could  have  been  performed, 
viz.  31  st  of  December,  as  he  had  not  acquiesced 
in  its  being  rescinded  when  the  defendants  re- 
fused to  perform  it.  Leigh  v.  Paterson^  2  Moore, 
688  ;  20  R.  R,  552. 

The  measure  of  damages  in  the  case  of  a  breach 
of  a  contract  to  deliver  goods  at  a  specified  time, 
is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of 
contract,  or  the  price  for  which  the  vendee  had 
sold  ;  but  the  latter  cannot  recover,  as  special 
damage,  the  loss  of  anticipated  profits  to  be 
made  by  his  vendees.  Peterson  v.  Ayre,  13  C.  B. 
353. 

LoiB  of  Xarket.] — ^Where,  on  account  of  de- 
fects in  the  ship,  the  voyage  had  been  pro- 
tracted, and  in  the  meantime  the  market  price 
of  the  goods  shipped  had  fallen  : — Held,  that 
the  consignee  coulcl  not  recover  damages  for  the 
loss  of  market.  Tlie  Parana,  2  P.  D.  118  ;  36 
L.  T.  388  ;  25  W.  R.  596— C.  A. 

Ho  Xarket.] — ^When  goods  which  cannot  be 
procured  in  the  market  are  sold  to  be  deliveretl 
on  a  day  certain,  the  purchaser  is  entitled  to 
recover,  in  an  action  for  breach  of  contract  to 
deliver,  the  amount  which  he  has  reasonably  ex- 
pended to  avert  the  loss  which  he  would  other- 
wise have  sustained  from  non-delivery.  Hindf 
v.  LiddelU  44  L.  J.,  Q.  B.  105  ;  L.  R.  10  Q.  B. 
265  ;  32  L.  T.  449  ;  23  W.  R.  650. 

The  defendant  contracted  to  supply  to  the 

Elaintiff  2,000  pieces  of  grey  shirtings,  to  be  de- 
vered  on  the  20th  of  October  certain,  at  so 
much  per  piece,  the  defendant  being  informed 
that  they  were  for  shipment.  Shortly  before 
the  20th  of  October  the  defendant  informed  the 

Elaintiff  that  he  would  be  unable  to  complete 
is  contract  by  the  time  specified,  on  which  the 
plaintiff  endeavouretl  to  get  the  shirtings  else- 
where, but,  there  being  no  market  in  England 
for  it,  that  kind  of  shirtings  could  only  be  pro- 
cured by  a  previous  onler  to  manufacture  it. 
The  plaintiff,  therefore,  in  order  to  ship  acconl- 
ing  to  his  contract  with  his  sab-vendee,  pro- 
cured 2,000  pieces  of  other  shirtings  of  a  some- 
what superior  quality,  at  an  increase  of  price, 
which  the  sub-vendee  accepted,  but  paid  no 
advance  in  price  to  the  plaintiff.  The  plaintiff 
sought  to  recover  against  the  defendant  for  the 
breach  of  his  contract,  the  difference  between 
what  he  paid  for  the  substituted  shirtings  and 
the  defendant's  contract  price.  The  shirtings 
which  the  plaintiff  bought  were  the  nearest  in 
price  and  quality  that  could  be  got  by  the  20th 
of  October,  and  the  jury  returned  a  verdict  for 
the  amount  claimed : — Held,  that  there  being 
no  market  for  the  article  contracted  for,  the 


measure  of  damages  was  the  value  of  it  at  the 
time  of  breach ;  and  that  the  plaintiff  having 
done  the  best  thing  he  could,  was  entitled  to  re- 
cover the  difference  in  the  price.  Ih.  And 
cornrare  the  fallowing  case, 

A  purchaser  bought  champagne  lying  at  a 
wharf  at  14«.  per  dozen,  and  resold  it  at  24«.  to 
the  captain  of  a  ship  about  to  leave  England. 
The  wharfinger  refused  to  deliver  the  wine,  and 
the  purchaser  was  unable  to  fulfil  his  contract, 
champagne  of  a  similar  quality  not  being  pro- 
curable in  the  market.  The  wharfinger  had  no 
knowledge  of  the  sale,  or  of  the  purpose  for 
which  the  purchaser  required  delivery  of  the 
champagne.  In  an  action  for  the  conversion  : — 
Held,  that  he  was  entitled,  as  damages,  to  the 
price  at  which  he  had  sold  the  champagne. 
France  v.  Oaudet,  40  L.  J.,  Q.  B.  121  ;  L.  R.  6 
Q.  B.  199  ;  19  W.  R.  622. 

Payment  by  Bill — ^Dishonour — ^Partiei.] — On 
30th  October,  1857,  A.  agreed  with  B.  to  buy  of 
him  100  parcels  of  iron  of  a  named  quality,  and 
300  parcels  of  iron  of  another  named  quality,  to 
be  delivered  immediately,  and  paid  for  by  a  bill 
of  excliangc  at  four  months'  date,  down.  No  spe- 
cific iron  was  appropriated  for  the  purposes  of 
the  contract.  A.  gave  the  bill,  which,  on  the  31  st 
October,  1857,  B.  indorsed  to  his  bankers,  who 
continued  the  holders  till  the  bill  fell  due.  B. 
duly  delivered  the  100  parcels  of  iron,  and  gave 
A.  a  delivery  order  for  the  300  parcels  ;  which  A., 
on  19th  November,  1857,  indorseil  to  his  bankers, 
H.  &  Co.,  and  a  few  days  afterwards  gave  B. 
notice  of  the  indorsement.  H.  &  Co.  presented  the 
order  at  the  works  where  the  iron  was  lying,  on 
19th  November,  1857,  when  delivery  of  it  was  re- 
fused. On  17th  November,  1857,  B.  suspended 
payment;  and,  on  10th  February,  1858,  A.  was 
adjudicated  a  bankrupt.  On  4th  i March,  1858, 
the  bill  given  by  A.  fell  due,  and  was  dishonoured. 
The  banking  company,  though  they  claimed  to 
be  creditors  of  A.  for  the  amount  of  the  bill,  did 
not  prove  against  his  estate,  nor  had  A.  paid  any 
part  of  the  amount.  B.,  however,  had  paid  them 
a  composition  of  8^r.  in  the  pound  upon  the 
amount  of  the  bill : — Held,  in  an  action  for  non- 
delivery of  the  300  parcels  of  iron,  that  A.  was 
entitled  to  recover  only  nominal  damages,  and 
that  the  fact  that  H.  k,  Co.  were  the  real  parties, 
suing  in  A.'s  name,  could  not  be  taken  into  con- 
sideration as  affecting  the  damages,  inasmuch  as 
H.  &  Co.  could  have  no  greater  right  to  recover 
than  A.  himself  had.  Grijit/u  v.  Perry,  1  El. 
&  El.  680 ;  28  L.  J.,  Q.  B.  204 ;  6  Jur.  (N.8.) 
1076. 

ii.  For  Kan- Acceptance. 

No  Xarket— Daty  of  Party  Injured.]  — The 

damages  for  the  breach  of  a  forward  contract 
to  accept  goods  for  which  there  is  no  market,  is 
the  full  amount  of  the  damage  actually  sustained, 
the  person  who  broke  the  coutract  not  being  put 
to  additional  cost  by  reason  of  the  other  party 
not  doing  what  he  ought  to  do,  as  a  reasonable 
man,  and  he,  on  the  other  hand,  not  being  bound 
to  do  otherwise  than  is  the  ordinary  course  of  his 
business.  The  plaintiffs  contracted  to  sell  to 
the  defendant  15,000  tons  of  cannel  coal  in 
weekly  quantities,  the  deliveries  not  to  com- 
mence before  June,  at  26*.  per  ton,  payable  by 
monthly  instalments,  the  defendant  not  to  sell  in 
certain  specified  places.  The  defendant  repudi- 
ated the  contract  in  July,  but  the  plaintift 
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attempted  to  come  to  terms  with  him,  and  did 
not  treat  it  as  broken  until  September,  when, 
there  being  no  regular  market  for  cannel  coal, 
they  tried  without  advertising  to  find  another 
purchaser  according  to  the  ordinary  course  of 
their  own  business.  After  several  failures,  the 
coal  was  sold  at  I9g.  per  ton : — Held,  that  the 
plaintifEs  were  entitled  to  the  full  amount  of  the 
difference  between  the  contract  price  and  that 
which  they  obtained.  Lever  v.  Dunkirk  Colliery 
Co.,  4S  L.  T.  706— H.  L.  (E.) 

Gh>ods  of  PerUhable  Nature — Coal  not  raised.] 

— The  plaintiff  company,  colliery  owners,  con- 
tracted to  supply,  and  the  defendant  company, 
dealers  in  coal,  in  London,  contracted  to  pur- 
chase, 3,250  tons  of  old  Silkstone  coal,  at  19jr. 
a  ton,  to  be  delivered  to  and  taken  by  the  de- 
fendants at  the  pit's  mouth  in  equal  monthly 
quantities,  extending   over    a   period    of    nine 
months.    During  several  of  the  months  the  de- 
fendants failed  to  send  waggons    forward    to 
accept  the  full  quantity  they  were  bound  to 
accept,  and  which  the  plaintiffs  were  ready  and 
willing  to  supply  in  such  months,  and  the  de- 
fendants therein  made  default.    The  coal  of  the 
plaintiffs'  colliery  was  a  perishable  coal,  dete- 
riorating rapidly  in  quality  if  stacked  or  stored 
above  ground,  and  it  was   not    the    ordinary 
course  of  business,  nor  a  reasonable  course  for 
the  colliery  owner,  to  raise  such  coal,  except  to 
supply  contracts  previously  entered  into,  and  it 
was  raised  as  far  as  possible  from  day  to  day 
to  supply  the  waggons  arriving  to  receive  it, 
into  which  it   was  delivered  direct  from  the 
pit's  mouth.     Such  coal  already  raised  could 
be,  and  frequently  was,  sold  in  small  quantities 
in  the  London  coal  exchange  by  colliery  owners, 
when  a  truck  of  coal  had  been  refused  by  a 
customer,  or  had  been  sent    astray,  or  when 
from  any  other  reason  coals  ready  raised  were 
left  on  their  hands,  but  not  otherwise.    An  ac- 
tion was  brought  by  the  plaintiffs  to  recover 
damages  from  the  defendants    for   breach    of 
contract  in  failing  to  take  the  full   monthly 
quantity  of  coals  : — Held,  that  the  amount  of 
damages  the  plaintiffs  were  entitled  to  recover 
was  the  difference  between  the  cost  of  raising 
the  coal,  added  to  the  value  of  the  coal  itself 
remaining  unraised  in  the  mine  (whatever  those 
two  heads  of  calculation  might  amount  to)  and 
the  contract  price  of  19*.  a  ton,  and  that  such 
amount  could  be  accurately  calculated  and  as- 
certained by  persons  familiar  with  the  subject, 
without  actually  raising  and  selling  the  coal, 
which,  being  of  a  perishable  nature,  was  not 
readily  or  profitably  to  be  so  disposed  of,  and 
that  the  plaintiffs  were  not  bound  to  have  so 
raised  and  sold  it.    Silkstone  and  Dod-sworth 
Coal  and  Iron  Co.  v.  Joint  Stock  Coal  Co,,  35  L.  T. 
668. 

Yslue  of  Goods  when  Tendered.] — Where  A. 
contracted  for  the  purchase  of  wheat,  "  to  be 
delivered  at  Birmingham  as  soon  as  vessels  could 
be  obtained  for  the  carriage  thereof  '* ;  and, 
subsequently  (the  market  having  fallen),  gave 
the  seller  notice  that  he  would  not  accept  it  if 
delivered,  the  wheat  being  then  on  its  transit  to 
Birmingham  : — Held,  in  an  action  against  A.  for 
not  accepting  the  wheat,  that  the  proper  measure 
of  damages  was  the  difference  between  the  con- 
tract price  and  the  market  price  on  the  day  when 
the  wheat  was  tendered  to  him  for  acceptance  at 
Birmingham  and  refused,  and  not  on  the  day 


when  the  notice  was  received  by  the  seller. 
Phillpots  v.  jE?i;flfw,  6  M.  &  W.  475 ;  9  L.  J.,  Ex.  33. 
The  measure  of  damages  for  non-acceptance  of 
goods  is  the  difference  of  the  contract  and 
market  price  at  the  time  of  breach.  Boswell  v. 
Kilhomy  16  Moore,  P.  C.  309  ;  8  Jur.  (N.B.)  443  ; 
6  L.  T.  79  ;  10  W.  R.  517. 

Full  Price.]  —  The  plaintiff  declared  on  a 
contract  by  the  defendant  to  purchase  iron  of 
the  plaintiff,  and  if  the  delivery  of  the  iron 
should  not  be  required  by  the  defendant  on  or 
before  the  80th  April,  the  defendant  agreed  to 
pay  for  the  iron  on  that  day  ;  and  alleged  that 
the  plaintiff  had  always  been  ready  and  willing 
to  deliver  the  iron,  according  to  the  terms  of  the 
contract,  and  that  the  30th  April  had  elapsed 
before  the  action,  yet  the  defendant  had  not 
paid  for  the  iron: — Held,  that  the  plaintiff 
was  entitled  to  recover,  on  this  contract,  the 
full  price  of  the  iron,  and  not  merely  the 
damages  which  he  had  sustained  by  the  breach 
of  the  contract.  Dunlop  v.  Grote,  2  Car.  &  K. 
158. 

Aoceptance  of  Eepudiation  by  bringing 
Action — Subsequent  Eesale  by  Seller.] — By  a 
contract,  made  on  the  24th  May,  1 895,  the  defen- 
dants purchased  from  the  plaintiffs  a  cargo  of 
maize,  to  be  shipped  from  a  port  in  the  Argentine 
Republic  about  the  15th  July.  The  market  was 
then  falling,  and  on  the  28th  May  the  buyers 
repudiated  the  contract,  and  on  the  24th  July 
the  plaintiff  brought  this  action  for  damages  for 
non-acceptance  of  the  goods.  The  prices  at  that 
time  were  falling  continuously,  and  there  was  no 
prospect  of  their  recovery.  If  the  plaintiffs  had 
resold  about  the  24th  July,  when  they  brought 
this  action,  the  loss  on  the  contract  price  of  the 
cargo,  would  have  been  1,557Z.,  but  they  did  not 
resell  until  the  vessel  and  cargo  arrived  at  her 
port  of  call  on  the  8th  Sept.,  when  the  loss  was 
3,807/. : — Held,  that  the  measure  of  damages  was 
1,557/.,  being  the  difference  between  the  contract 
price  and  the  market  price  on  the  24th  July, 
when  the  plaintiffs  accepted  the  defendants' 
repudiation  by  bringing  this  action,  as,  having 
regard  to  the  falling  prices,  the  plaintiffs  ought 
not  to  have  waited  until  the  arrival  of  the  cargo 
on  the  8th  September.  Roth  v.  Taysen,  73  L.  T. 
628  ;  8  Asp.  M.  C.  120. 

Dishonoured  Bill.  J — Where,  in  a  contract  of 
sale,  there  are  specified  days  for  the  delivery  of 
the  goods,  and  payment  is  to  be  made  by  bill, 
if  the  bill  is  given,  but  dishonoured  before  the 
goods  are  delivered,  the  parties  are  placed  in 
the  same  position  as  if  no  bill  had  been  given, 
or  as  if  the  contract  had  been  for  ready  money  ; 
and,  therefore,  if  the  vendor  is  sued  by  the 
vendee,  after  the  dishonour  of  the  bill,  for  non- 
delivery of  the  goods,  the  measure  of  damages  is 
not  the  full  contract  price,  but  the  difference 
between  the  contract  and  the  market  prices  of 
the  goods.  Valpy  v.  Oakeley,  16  Q.  B.  941  ;  20 
L.  J.,  Q.  B.  380  ;  16  Jur.  38. 

Sending  Bill  of  Exchange  with  Bill  of  Lading 
— CouTersion  of  Goods.] — A  shipload  of  timber 
having  been  consigned  to  the  defendants,  the 
consignor  sent  the  bill  of  lading  and  other 
shipping  documents,  and  also  a  bill  of  ex- 
change, to  the  plaintiffs,  in  pursuance  of  the 
usual  course  of  business  between  him  and  them, 
to  cover  certain  advances  which  they  from  time 
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the  amount  of  the  loss  on  the  resale.  Maclean 
V.  Dunn,  4  Bing.  722  ;  1  M.  &  P.  761 ;  6  L.  J. 
(O.S.)  C.  P.  184  ;  29  R.  R.  714. 

iii.  In  other  Ccues, 

Fraadulent  Sale — Price  in  Xarket  at  Time  of 
Sale.] — L.  ordered  the  defendant  to  buy  for  him 
rupee  paper  :  the  defendant  sold  rupee  paper  of 
his  own  to  L.,  whilst  he  fraudulently  led  L.  to 
believe  that  it  belonged  to  third  persons.  The 
value  of  rupee  paper  afterwards  became  consider- 
ably less,  but  li.  held  for  many  months  what  the 
defendant  had  sold  to  him,  and  ultimately  resold 
it  at  a  loss  of  43,0O0Z. : — Held,  that  the  measure 
of  damages  was  not  the  amount  of  the  loss 
ultimately  sustained  by  L.,  but  the  difference  be- 
tween the  price  which  he  paid  for  the  rupee 
paper  and  the  price  which  he  would  have  received, 
if  he  had  resold  it  in  the  market  forthwith  after 
purchasing  it.  Waddell  v.  Blockley,  48  L.  J., 
Q.  B.  517  ;  4  Q.  B.  D.  678  ;  41  L.  T.  468  ;  27 
W.  R.  938—0.  A. 

Notice  of  Sab-Contract.]  —  The  defendant 
agreed  at  Belfast  with  the  plaintifb,  who  were 
commission  agents  there,  for  the  sale  to  the 
plaintiffs  of  a  quantity  of  iron.  The  sold  note 
was  as  follows  :— »'  19th  February,  1880.  Sold 
Messrs.  Hamilton,  Megaw  &  Thomson,  500  to 
700  tons,  as  lot  may  turn  out,  heavy  No.  1 
wrought  scrap  iron,  as  per  Philadelphia  inspec- 
tion, copy  of  which  I  nave  received  from  you, 
for  shipment  to  Philadelphia,  not  later  than 
19th  April,  1880,  at  Gl.  os.  per  ton,  cost,  freight 
and  insurance,  to  Philadelphia.  Payment  to  be 
made  by  you,  net  cash  in  exchange  for  bills  of 
lading,  as  shipments  are  made. — James  Magill.** 
After  such  contract  had  been  entered  into,  the 
plaintiffs  contracted  with  W.  for  the  sale  to  W. 
of  a  lot  of  scrap  iron  of  the  same  description,  up 
to  700  tons,  upon  certain  terms  which  had  been 
offered  by  W.  prior  to  the  contract,  viz. : — "  No.  1 
wrought  scrap  iron,  according  to  W.'s  classifica- 
tion of  October  17th,  1879,  at  ISO/-  c.  f.  i.  to 
Philadelphia  ;  shipment  on  or  before  April  19th, 
1880."  Immediately  after  the  defendant  beean 
to  ship  the  iron,  the  plaintiffs  complained  that 
the  iron  shipped  did  not  answer  the  description 
in  the  contract,  which  was  afterwards  admitted 
to  be  the  case,  but  it  was  agreed  between  the 
plaintiffs  and  the  defendant  that  the  former 
should  be  at  liberty  to  accept  the  bills  of  lading 
of  the  shipments,  without  prejudice  to  the  ques- 
tion between  the  plaintiffs  and  the  defendant  as 
to  whether  the  iron  shipped  was  in  accordance 
with  the  contract.  The  vessel,  on  board  which 
the  iron  was  shipped,  arrived  at  Philadelphia 
early  in  June,  1880,  when  W.  refused  to  receive 
the  cargo,  which  was  admittedly  not  in  accord- 
ance either  with  the  contract  between  the  plain- 
tiffs and  defendant,  or  with  that  between  the 
plaintiffs  and  W.  The  plaintiffs,  thereupon, 
sold  the  cargo  at  Philadelphia  for  9751.  7s.  2d. 
If  the  cargo  had  been  equal  to  the  contract 
between  the  plaintiff  and  the  defendant,  the 
plaintiffs  would  have  been  entitled  to  receive 
for  it  from  W.  the  sum  of  2,990Z.  14*.  2d.  In  an 
action  by  the  plaintifb  against  the  defendant 
for  the  breach  of  the  contract,  the  jury  found 
that  the  cargo  equal  to  the  contract  would,  at 
the  time  of  delivery,  have  been  2,055/.  9*.  Sd.y 
and  the  value  of  the  cargo  actually  delivered 
was  975/.  7s.  2d.^  viz.  the  amount  got  for  it  by 
the  plaintiffs,  after  its  refusal  by  W.    The  jury 


to  time  made  to  him.  The  plaintiffs  placed  the 
shipping  documents  and  bill  of  exchange  re- 
lating to  the  cargo  of  timber  in  the  hands  of 
agents  who  acted  between  the  plaintiffs  and  the 
•defendants.  The  agents  at  the  request  of  the 
plaintiffs  forwarded  the  documents  to  the  de- 
fendants, in  order  to  have  the  bill  of  exchange 
.accepted  by  them.  Shortly  afterwards  the  de- 
fendants informed  the  agents  that  the  cargo 
was  thoroughly  out  of  condition,  and  that  they 
<M)uld  not  take  it  in  its  then  state.  The  agents 
replied  that,  unless  the  defendants  returned  the 
l>ill  of  exchange  accepted,  they  ought  to  send 
back  the  shipping  documents.  This  the  defen- 
•dants  declined  to  do,  as  they  had  paid  part  of 
the  freight,  and  intended  to  take  possession  of 
the  cargo.  Later  on  they  stated  that  they  had 
been  compelled  to  remove  the  cargo  under  the 
xnles  of  the  dock  company,  but  that,  if  the 
agents  would  repay  them  the  freight  and  certain 
•charges,  and  their  profits  on  a  portion  of 
the  cargo  which  they  had  sold,  they  would  re- 
turn the  documents.  The  agents  replied  that 
the  matter  must  be  left  in  the  hands  of  the 
j)laintiff8,  the  owners  of  the  cargo.  The  defen- 
<lant8  then  returned  to  the  agents  the  bill  of 
exchange  unaccepted,  but  retained  the  bill  of 
lading  as  security  against  freight  and  charges. 
They  offered  to  yield  up  the  bill  of  lading  on  the 
freight  and  charges  being  refunded.  Thereupon 
the  plaintiff  commence(l  an  action  against  the 
defendants,  asking  that  they  might  be  ordered  to 
.accept  and  deliver  up  the  bill  of  exchange  ;  and 
that  it  might  be  declared  that,  until  such  accept- 
ance and  delivery,  the  defendants  were  not 
•entitled  to  retain  the  bill  of  lading.  They  also 
asked  for  an  injunction,  a  receiver,  and  damages. 
Owing  to  delay,  caused  by  the  fault  of  both 
parties,  the  action  did  not  come  on  for  hearing 
.until  about  four  years  after  its  commencement : — 
Held,  that  the  defendants,  having  refused  to 
'accept  the  bill  of  exchange,  were  bound  to  have 
returned  the  shipping  documents,  which  were 
•only  at  their  disposal  on  the  condition  that  they 
should  so  accept  the  bill ;  and  that  they  wrong- 
fully took  possession  of  the  cargo,  and  dealt  with 
it  as  its  owners,  although  they  had  repudiated 
the  contract,  and  refused  to  accept  the  bill  of 
^exchange,  availing  themselves  of  the  bill  of 
lading,  which  they  had  no  right  whatever  to  re- 
tain or  make  use  of,  to  get  that  possession : — 
Held,  therefore,  that  the  plaintiffs  were  entitled 
to  damages  against  the  defendants ;  that  the 
proper  measure  of  damages  was  the  value  of  the 
cargo  after  making  a  deduction  for  freight ;  but 
that  none  of  the  other  charges  claimed  by  the 
<lefendant8  could  be  allowed,  except  outgoings  in 
•connection  with  the  sale  of  part  of  the  cargo  : — 
Held,  also,  that  defendants  must  pay  damages,  in 
the  nature  of  interest,  for  keeping  the  plaintiffs 
•out  of  possession  of  their  goods ;  that  the  ordi- 
nary measure  of  such  damages  would  be  5  per 
cent,  on  the  value  of  the  cargo  from  the  time 
the  defendants  wrongfully  took  possession 
thereof ;  but  that,  having  regard  to  the  delay 
which  had  occurred  in  bringing  the  action  on  for 
liearing,  attributable  no  less  to  the  plaintiffs 
than  the  defendants,  half  damages,  computed  at 
the  rate  of  2\  per  cent  only,  would  be  awarded. 
JBeio  V.  Payne,  63  L.  T.  932  ;  5  Asp.  M.  C.  515. 


XoH  on  Beaale.] — If  a  purchaser  refuses  to 
:accept  goods  bargained  and  sold,  the  vendor  may 
xesell  them  and  recover  agjiust  the  purchaser 
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also  found,  inter  alia,  that  the  defendant  at  the 
time  of  the  contract,  had  notice  that  it  was 
entered  into  by  the  plaintiffs  to  enable  them  to 
accept  an  offer  already  received  by  them  for 
shipment  to  Philadelphia  of  iron  answering  the 
description  of  W.'r  classification  of  October  17th, 
1879,  and  that  the  profit  on  the  resale  was  not 
an  unusual  one  in  such  a  transaction  : — Held, 
that  the  plaintiffs  were  entitled  to  recover  as 
damages  the  sum  of  2,015Z.  7s,,  being  the  differ- 
ence between  the  actual  value  and  the  amount 
which  would  have  been  receivable  from  W.  had 
the  cargo  been  in  accordance  with  the  contract, 
and  not  merely  the  difference  between  the 
actual  value  and  the  value  of  a  cargo  equal  to 
the  contract  at  the  time  of  delivery.  Hamilton 
V.  Magill,  12  L.  R.,  Ir.  186.  See  Horn  v.  Mid- 
land My.,  42  L.  J.,  C.  P.  59  ;  L.  R.  8  C.  P.  131  ; 
28  L.  T.  312 ;  21  W.  R.  481— Ex.  Ch. ;  and 
Hydraulic  Co.  v.  McHaffie,  supra,  col.  682. 

Aetion  for  not  giving  Bill.] — Where  goods 
bargained  and  sold  are  to  be  paid  for  by  a  bill 
of  exchange,  and  the  vendor  brings  an  action  for 
not  giving  the  bill  before  the  bill  would  have 
been  due,  the  measure  of  damages  is  the  amount 
of  the  bill,  less  discount,  at  the  time  the  action  is 
brought.     Gordon  v.  WhUehoxtse,  4  W.  R.  231. 

8ab-Bal6— Betention  of  Waggoni  inferior  to 
Sample — ^Trover.]— The  plaintiffs  being  under 
contract  to  sell  waggons,  employed  L.  to  make 
them  according  to  sample  at  a  certain  price. 
L.  then  employed  a  waggon  company  to  make 
them  according  to  sample  at  a  lower  price.  The 
company  afterwards  proposed  to  receive  pay- 
ment direct  from  the  plaintiffs,  who  consented, 
and  were  authorised  by  L.  to  pay  them.  Some 
waggons  were  delivered  by  the  waggon  com- 
pany to  a  railway  company,  to  the  order  of  the 
plaintiffs.  The  plaintiffs  sent  a  complaint  to 
the  waggon  company  that  the  waggons  were 
unequal  to  sample,  but  did  not  reject  them  ; 
and  they  informed  L.,  and  also  the  waggon  com- 
pany, that  they  would  dispose  of  the  waggons  at 
the  best  price  obtainable,  and  hold  L.  responsible 
for  the  loss.  L.  rejected  the  waggons.  The 
plaintiffs  gave  notice  to  the  railway  company 
not  to  deliver  the  waggons  without  their  order, 
but  the  railway  company  nevertheless  delivered 
them  to  the  waggon  company,  who  refused  to 
deliver  them  up : — Held,  that  the  arrangement 
for  the  advantage  of  the  waggon  company,  that 
they  should  receive  direct  payment  from  the 
plaintiffs,  had  not  created  any  relationship  be- 
tween them  which  would  prevent  the  applica- 
tion of  the  ordinary  rule  as  to  the  measure  of 
damages  in  trover  against  mere  strangers,  and 
that  the  plaintiffs  were  therefore  entitled  to  re- 
cover the  full  value  of  the  goods  at  the  time  of 
the  conversion  without  deduction  of  the  price. 
Johnson  v.  Lancashire  and  Yorkshire  Ry.,  3 
0.  P.  D.  499  ;  39  L.  T.  448  ;  27  W.  R.  459. 

Xitigation  of  Damages.]— Where  A.,  for  a 
valuable  consideration,  contracted  to  sell  and 
plant  70,000  trees,  on  certain  lands  of  the  defen- 
dant, and  also  weU  and  sufficiently  to  keep  in 
order  the  trees  aforesaid,  for  two  years  next  after 
the  planting  thereof,  and  that  such  of  them  as 
should  die  during  such  period,  except  from  in- 
jury by  sheep,  game,  or  cattle,  should  be  re- 
planted in  the  autumns  of  the  two  years  by  him  : 
— Held,  that  evidence  of  non-performance  by 
A.  of  any  part  of  his  contract,  by  which  the 


trees  had  become  of  less  value  to  the  defendant^ 
was  admissible  to  reduce  the  damages  in  an 
action  on  the  agreement  for  their  price,  and  for 
planting  them.  Allen  v.  Cameron,  3  Tyr.  907  ; 
1  C.  &  M.  832;  2  L.  J.,  Ex.  263. 

Where  a  contract  between  A.  and  B.  was,  the 
one  to  deliver,  and  the  other  to  accept,  a  steam- 
engine  of  fourteen  horse-power,  and  the  fore- 
man of  B.  went  over  to  the  premises  of  A.  and 
there  saw  a  steam-engine  in  pieces,  which  he  ap- 
proved of  and  whicih  steam-engine  was  after- 
wards delivered  by  A.  : — Held,  that  the  fact  that 
the  power  of  the  engine  was  not  a  fourteen 
horse-power  was  no  answer  to  an  action  for  the 
price,  though  it  might  be  given  in  evidence  for 
the  purpose  of  reducing  the  damages.  Parson* 
V.  Seattm,  4  C.  B.  899 ;  16  L.  J.,  C.  P.  181  ;  11 
Jur.  849. 

Breach  of  Warranty— Death  of  Cattle  fed  on. 
Barley  sold.  ] — The  plaintiff  purchased  from  the 
defendants,  who  were  a  firm  of  distillers,  a 
quantity  of  grains,  warranted  by  the  defendants 
as  being  good,  sound  and  merchantable,  and  as 
reasonably  answering  the  description  "  distillers' 
grains."  These  grains  were  ordinarily  used  in 
feeding  cattle,  as  the  defendant  knew,  though 
the  sale  to  the  plaintiff  was  not  expressly  made 
for  that  purpose.  The  substance  delivered  to  the 
plaintiff,  and  which  was  used  by  him  in  feeding 
cattle,  did  not  answer  the  description  warranted, 
as  it  contained  small  particles  of  lead  and  dele- 
terious matter,  which  had  become  accidentally 
intermixed  with  it  during  a  fire  which  occurred 
at  the  defendants'  premises,  and  the  cattle  fed 
with  the  grains  were  poisoned  : — Held,  that  the 
defendants  were  liable  in  damages  for  the  value 
of  the  cattle.  Wilson  v.  DunvUle,  6  L.  R.,  Ir. 
210. 

For  the  purpose  of  rendering  a  defendant  re- 
sponsil^e  for  damages,  which,  in  the  ordinary 
course  of  things,  flow  from  a  particular  breach, 
it  is  unnecessary  that  the  actual  breach  which 
ensued  should  have  been  within  the  contempla- 
tion of  the  parties  ;  for  anything  which  amounts 
to  a  breach  of  contract,  whether  foreseen  or  un- 
foreseen, the  jmrty  breaking  the  contract  is  re- 
sponsible,   lb. 

See  also  cases  under  WARRANTIES,  supra,  and 
Damaoks. 

G.  RIGHTS  OF  UNPAID  VENDOR. 

1.  Lien. 

Beviving,  on  Dishonoar  of  Aeeeptanoes.] — The 

defendants  agreed  to  manufacture  for  F.  &  Co. 
4,000  tons  of  iron  rails  to  be  ready  for  delivery 
by  a  certain  date,  "payment  to  be  made  by 
buyers'  acceptances  of  sellers'  drafts  at  six 
months'  date  against  inspector's  certificate  of 
approval  and  wharfinger's  certificate  of  each 
500  tons  being  stacked  ready  for  shipment." 
The  defendants  manufactured  the  iron,  and 
inspector's  and  whai'finger's  certificates  were 
duly  given  for  it,  and  in  accordance  with  the 
contract,  F.  &  Co.,  as  the  certificates  were 
delivered  to  them,  accepted  the  drafts  of  the 
defendants,  and  they  negotiated  the  accept- 
ances. Before  the  contract  was  completed,. 
F.  &  Co.  filed  a  liquidation  petition,  under 
which  a  i-eceiver  was  appointed.  The  plaintiff, 
to  whom  F.  &  Co.  had  pledged  the  wharfinger's- 
certificates  to  secure  an  advance,  filed  a  biU, 
alleging  that  by  the  custom  of  the  iron  trade 
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those  certificates  were  warrants  for  the  delivery 
of  the  iron  rails,  and  praying  for  a  declaration 
that  he  was  entitled  to  a  lien  on  the  iron  rails  in 
priority  to  the  defendants,  in  whose  possession 
the  rails  still  remained,  and  for  an  injunction 
to  restrain  the  defendants  from  parting  with  the 
rails  :— Held,  that  the  payment  by  the  accept- 
ances given  by  F.  &  Co.  to  the  defendants  did 
not  amount  to  an  absolute  payment,  but  was 
conditional  on  the  acceptances  being  honoured 
at  maturity,  and  that  the  debt  and  the  vendors' 
lien  revived  on  F.  &  Co.  becoming  openly  in- 
solvent. Gunn  V.  HolckotVt  Vatighan  ^'  Co,^  44 
L.  J.,  Ch.  732  ;  L.  R.  10  Ch.  491 ;  82  L.  T.  781  ; 
23  W.  R.  739. 

A.  sold  to  B.  rum  lying  in  the  warehouse  of  C. 
at  L.,  and  delivered  to  B.  an  invoice  with  marks 
and  numbers.  B.  accepted  the  draft  of  A.  for 
the  price,  and  sold  to  D.,  and  obtained  payment 
from  D.  The  usage  at  L.  was  for  the  vendor  to 
deliver  to  the  vendee  delivery  orders,  addressed 
to  the  warehouseman,  who  accepted  such  orders. 
Ko  delivery  order  was  given  by  A.  to  B.,  except 
for  a  small  portion  of  the  goods,  which  B.  re- 
ceived. By  the  permission  of  B.,  but  without 
the  knowledge  of  A.,  D.  gauged  and  coopered  the 
casks  in  the  warehouse,  and  marked  them  with 
his  initials.  Upon  B.*s  acceptance  being  dis- 
honoured : — Held,  that  A.  had  a  lien  upon  the 
rum  for  the  price.  Dixon  t.  Yates^  2  N.  6c  M. 
177  ;  5  B.  &  Ad.  313  ;  2  L.  J.,  K.  B.  198. 


Payment  of  Bill — Condition.] — E.  pur- 


chased corn  at  New  Orleans,  for  the  plaintiff,  a 
London  merchant,  whose  agent  K.  was.    The 
purchase  was  made  with    K.*8  money,  and  K. 
drew  for  the  amount  upon  the  plaintiff,  the  bill 
being  in  its  body  expressed  to  be  on  account  of 
the  corn.    K.  sold  the  bill  to  the  defendant  at 
New  Orleans,  and  at  the  same  time  handed  to  the 
defendant  a  bill  of  lading  of  the  corn,  which  had 
been  drawn  for  delivery  to  K.'s  order,  and  in- 
dorsed by  K.    K.  at  the  same  time  empowered 
the  defendant  to  sell  the  corn  if  the  bill  of  ex- 
change should  not    be    paid.      Afterwards    K. 
advised   the  plaintiff    of    the  transaction,  for- 
warded to  him  the   invoice,  which   stated  the 
corn  to  be  shipped  at  the  risk  and  on  account 
of  the  plaintiff,  and  requested  the  plaintiff  to 
accept  the  bill  of  exchange  : — Held,  that  the  j 
inference  from  these  facts  was  that  K.  did  not ' 
transfer  the  property  in  the  corn  to  the  plaintiff,  I 
subject  to  a  lien,  but  only  transferreti  the  pro-  j 
perty  to  the  plaintiff  on  the  condition  of  his  i 
paying  the  bill  of  exchange,  and  that  in  the 
meantime  the  com  was  the  property  of    the 
defendant.    JenkijM  v.  BrovoUy  14  Q.  B.  496 ; 
19  L.  J.,  Q.  B.  286. 

Goods  were  sold  under  an  invoice,  which  ex- 
pressed that  they  remained  at  rent.  The  vendee 
subsequently  accepted  a  bill  of  exchange,  drawn 
by  the  vendor  for  the  price,  which  was  negotiatetl 
by  the  vendor.  Whilst  the  bill  was  running,  the 
vendee  sold  a  part,  which,  by  his  direction,  was 
delivered  by  the  vendor  to  the  sub-vendee,  whom 
the  vendor  charged  with  warehouse  rent  for  the 
part,  which  he  had  paid.  Subsequently  the 
vendee  became  bankrupt,  and  the  bill  was 
dishonoured : — Held,  that  the  assignees  of  the 
vendee  could  not,  without  paying  the  price, 
maintain  trover  against  the  vendor  for  the 
residue  of  the  goods  which  had  remained  in  his 
hands.  Miles  v.  Gtyrtim,  2  C.  &  M.  604 ;  4  Tyr. 
296  ;  3  L.  J.,  Ex.  155. 

A  purchaser  of  goods  accepted  a  bill  for  the 


price,  which  the  vendor  indorsed  over  ;  and  the 
indorsee  recovered  judgment  on  the  bill  against 
the  purchaser,  but  did  not  issue  execution  ;  after- 
wards the  vendor  took  up  the  bill  and  received  a 
mortgage  from  the  purchaser,  from  which,  how- 
ever, there  were  no  proceeds: — Held,  that  the 
vendor  was  not,  in  point  of  law,  paid  for  the 
goods.  Tarleioii  v.  AUhusen^  2  A.  &  E.  32  ;  4 
L.  J.,  K.  B*  17. 


Lien  lost.] — A  vendor  who   takes  in 


payment  a  promissory  note,  and  negotiates  it, 
loses  his  lien,  which  is  not  revived  upon  the 
dishonour  of  the  note  which  is  outstanding  in 
the  hands  of  an  indorsee.  Bunn&y  v.  Poyntz^  1 
N.  &  M.  229  ;  4  B.  &  Ad.  568  ;  2  L.  J.,  K.  B.  56. 
But  see  Ounn  v.  Bolckim^  supra. 

Destroyed  by  Season  of  Property  having' 
paseed  by  Negotiable  InBtnunentB.| — Goods 
were  consigned  to  the  plaintiff's  order  to  a 
railway  station,  and  the  usual  advice  note  was 
sent  them  by  the  company.  On  the  12th  April 
the  plaintiffs  sold  these  goods  to  J.,  payment  half 
by  cash,  half  by  bill  at  three  months,  due  the 
13th  July,  and  handed  over  the  advice  note  to 
J.,  with  an  indorsement  directing  the  company 
to  deliver  the  goods  to  J.'s  order,  pn  the  24th 
April,  J.  handed  over  this  delivery  order  to  D.  a'l 
collateral  security  for  the  payment  of  money  ad- 
vanced to  him  by  D.,  with  a  second  indorsement 
ordering  the  company  to  deliver  the  goods  to 
D.*s  order.  But  neither  this  delivery  order  nor 
that  made  by  the  plaintiffs  was  stamped  in 
accordance  with  the  Stamp  Act,  1870,  s.  89.  J. 
becoming  insolvent,  D.  on  the  14th  May  wrote 
to  the  company  inclosing  the  delivery  order,  and 
directing  them  to  hold  the  goods  to  his  order. 
To  this  he  received  the  following  reply  from  the 
goods  manager,  dated  the  1 6th  May  :  "  I  have 
yours  of  yesterday,  inclosing  transfer  of  rails, 
and  beg  to  say  I  hold  them  to  your  order ;  but 
you  will  please  produce  this  order  when  applying 
for  the  rails,  and  which  order  must  also  bear  a 
transfer  stamp  by  both  parties  transferring  the 
goods,  in  accordance  with  the  act  of  parliament. 
You  will  bo  aware  they  remain  here  at  owner's 
risk  and  subject  to  our  usual  rent-charges."  On 
the  19th  May,  D.  affixed  an  adhesive  stamp  to 
each  transfer,  but  omitted  to  cancel  the  stamp, 
as  required  by  ss.  24  and  89,  and  the  same  were 
never,  up  to  trial,  so  cancelled.  On  the  23rd 
May,  the  company  wrote  to  the  plaintiffs,  asking 
if  they  consented  to  the  goods  being  delivered 
to  1).,  to  which  they  replied  on  the  23rd  and 
30th  June,  giving  the  company  formal  notice  to 
hold  them  to  their  (plaintiffs')  order  ;  but  upon 
indemnity  being  given  by  D.  the  goods  were 
handed  over  to  D.  The  bill  given  to  the  plain- 
tiffs by  J.  in  part  payment  of  these  goocts  not 
being  met  at  maturity,  the  plaintiffs  claimed  the 
goods  as  partial  unpaid  vendors,  and  brought  an 
action  against  the  company  for  wrongfully  part- 
ing with  the  possession  of  them : — Held,  that 
the  condition  in  the  company's  letter  of  the 
16th  May,  as  to  the  transfer  stamp,  was  no 
qualification  of  their  admission  that  they  held 
the  goods  to  D.'s  order  ;  that  the  letter  was  an 
absolute  attornment  by  the  company  to  D.,  by 
which  the  plaintiffs'  right  of  possession  as  unpaid 
vendors  was  destroyccl,  and  that  the  plaintiffs 
were,  therefore,  not  entitled  to  recover.  Pooletj 
V.  O,  E,  lly,,  34  L.  T.  637. 

Indorsing  Delivery  Order.] — On  the  3rd 
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of  March  goods  belonging  to  C,  lying  at  the 
St.  Katharine  Dock,  in  the  custody  of  the  docks 
company,  were  bought  by  D.,  as  broker  for 
buyers  and  sellers,  for  B.  &  Co.,  without  dis- 
closing the  names  of  his  principals,  and  D. 
indorsed  to  them  the  delivery  order  he  had 
obtained  from  the  sellers,  on  the  representa- 
tion of  B.  &  CJo.  that  the  goods  were  wanted  for 
immediate  shipment.  They,  however,  pledged 
their  interest  in  the  goods  to  the  plaintiffs,  and 
indorsed  the  order  to  them.  On  the  prompt  day, 
the  18th  of  March,  the  plaintiffs'  clerk  lodgecl 
the  order  at  the  London  office  of  the  docks 
company,  with  this  memorandum,  "  Hold  within 
to  our  order,  and  have  warrants  made  out  as 
Boon  as  possible."  He  was  told  that  the  war- 
rants would  be  ready  with  the  goods  on  the  20th 
of  March.  Three  hours  later  a  messenger  from 
the  office  reached  the  warrant  office  at  the  dock 
house,  with  a  notice  that  the  order  had  been 
lodged.  Meanwhile  B.  &  Co.  had  stopped  pay- 
ment, and  D.  being  so  informed,  and  having  no 
notice  of  the  plaintiffs*  title,  on  the  same  day 
paid  C.  for  the  goods,  and  through  a  clerk,  who 
reached  the  dock  house  before  the  messenger 
had  arrived,  obtained  at  the  warrant  office  a 
warrant  for  the  goods  in  the  name  of  C,  who 
indorsed  the  same  to  D.,  and  gave  him  a  second 
delivery  order.  The  first  delivery  order  was 
returned  to  the  plaintiffs  by  the  docks  com- 
pany, who  refused  to  act  upon  it.  In  an  action 
hy  the  plaintiffs,  claiming  as  against  the  docks 
company,  C,  and  D.,  to  be  entitled  to  the 
goods : — Held,  that  D.  was  the  surety,  and  B.  &  Co. 
the  principal  debtors  ;  that,  in  the  circumstances 
of  the  case,  the  unpaid  vendors*  lien  had  passed 
to  D. ;  that  the  title  to  the  goods  was  in  D. 
Imperial  Bank  v.  London  and  St.  Katharijie 
Bocks  Co,,  46  L.  J.,  Ch.  335  ;  5  Ch.  D.  195  ;  36 
L.  T.  233. 


Custom  of  Iron  Trade— Waxraata.] — By 


the  usage  of  the  iron  trade  warrants  for  g(X)ds 
**  deliverable  (f.  o.  b.)  to  A.  B.,  or  their  assigns, 
by  indorsement  hereon,"  are  considered  to  pass  to 
the  holders  for  value  free  from  any  vendor's  lien. 
Merchant  Bankiiig  Co.  of  London  v.  Phaiiix 
Bestemer  Sted  Co'.,  46  L.  J.,  Ch.  418 ;  5  Ch.  D. 
205  ;  36  L.  T.  395  ;  25  W.  K.  457. 

A  company,  being  manufacturers  of  steel  rails, 
contracted  with  S.  &  Co.,  iron  merchants,  for  the 
sale  of  a  quantity  of  rails  to  be  rolled  at  their 
works,  and  to  be  delivered  at  intervals,  payment 
to  be  made  as  to  three-fifths  at  three  days*  sight. 
And  as  to  two-fifths  by  buyers'  acceptances  at 
four  months.  On  the  completion  of  each  por- 
tion of  goods  a  warrant  for  the  same  in  the  above 
form  was  sent  to  S.  &  Co.  with  an  invoice  and 
•drafts  for  the  purchase  money,  and  the  goods  re- 
ferred to  in  the  warrants  were  stacked  at  the 
works.  In  the  meantime  8.  &  Co.  pledged  the 
several  warrants,  and  indorsed  the  same  to  the 
plaintiffs.  Before  the  contract  was  completed, 
when  only  part  of  the  goods  was  paid  for,  S.  &  Co. 
became  bankrupt,  and  their  acceptances  were 
dishonoured.  At  that  time  part  of  the  goods  had 
been  despatched  in  waggons  sent  by  order  of  S. 
A  Co.,  and  was  stoi-ed  in  a  railway  company's 
warehouse,  addreissed  to  the  agents  of  S.  &  Co., 
And  part  remained  stacked  at  the  works  : — Held, 
that,  by  the  usage  of  the  iron  trade,  as  well  as 
by  the  intention  of  the  parties  as  shown  by  their 
course  of  dealing,  the  plaintiffs,  as  holders  for 
value  of  the  warrants,  were  entitled  to  the  goods 
free  from  any  vendor  s  lien.    I  b. 


Delivery,  whether  Actual  or  Conatrne- 

tive.]— The  defendants  sold  to  B.  &  Co.  100  tons 
of  zinc  (unappropriated)  upon  certain  terms  of 
payment,  giving  them  at  the  time  of  the  contract 
four  several  documents  to  the  following  effect : — 
"  We  hereby  undertake  to  deliver  to  your  order 
indorsed  hereon  twenty-five  tons  merchantable 
sheet  zinc  off  your  contract  of  this  date.'*  Upon 
the  faith  of  these  documents,  the  plaintiff  bought 
of  B.  &  Co.,  and  paid  for,  fifty  tons  of  the  zinc 
mentioned  in  the  contract.  B.  &  Co.  having 
failed,  and  the  contract  price  being  unpaid,  the 
defendants  refused  to  deliver  the  zinc  : — Held, 
that  the  giving  of  these  delivery  orders  or  under- 
takings did  not  estop  the  defendants  from  setting 
up,  as  against  the  vendees  of  B.  k.  Co.,  their  right 
as  unpaid  vendors  to  withhold  delivery.  Far- 
miloe  V.  Bain,  45  L.  J.,  C.  P.  264 ;  1  C.  P.  D. 
445  ;  34  L.  T.  324. 

Unless  actual  possession  of  goods  sold  has  been 
delivered  to  the  purchaser,  the  vendor  is  not  de- 
prived of  his  right  of  lien  as  against  the  assignees 
of  the  purchaser,  in  the  event  of  his  insolvency. 
Grice  v.  BU^hardison,  47  L.  J..  P.  C.  48  ;  3  App. 
Cas.  319  ;  37  L.  T.  677  ;  26  W.  R.  368— H.  L.  (E.) 

An  indorsement  on  warehouse  certificates  by 
the  vendor's  clerk,  making  the  goods  deliverable 
to  the  purchaser's  order,  and  entered  in  the  trans- 
fer book,  is  not  such  a  constructive  delivery  as 
would  defeat  the  vendor's  right.    Ih, 

When  the  vendois  were  also  warehousemen  of 
the  goods  sold,  under  an  arrangement  with  the 
purchasers  to  pay  warehouse  rent : — Held,  that, 
as  the  goods  remained  in  the  possession  of  the 
vendors  and  no  actual  delivery  had  been  made 
to  the  purchasers,  the  vendors*  lien  revived  upon 
the  insolvency  of  the  vendees.    Ih. 

Wharfinger's  certificates  are  not  warrants  for 
delivery,  and  no  custom  of  trade  to  raise  money 
upon  such  certificates  can  alter  the  nature  of 
the  certificates  or  affect  the  vendor's  lien. 
Gvnn  V.  Bolckow,  Va'iLghan  4"  Co.,  44  L.  J.,  Ch. 
732;  L.  R.  10  Ch.  491 ;  32  L.  T.  781  ;  23  W.  R.  739. 

Timber,  which  was  deposited  in  the  name  of 
A.,  the  importer,  in  the  West  India  Docks,  was 
sold  by  him  to  B.  :  B.  afterwards  contracted  to 
sell  the  timber  to  C,  who  accepted  a  bill  for  the 
amount,  B.  giving  him  an  invoice  of  the  timber, 
and  a  delivery  order.  The  dock  company  re- 
fused to  deliver  the  timber,  except  upon  an  order 
from  A.  C.  became  bankrupt  without  having 
obtained  such  an  oixler,  and  the  bill  was  dis- 
honoured : — Held,  that  there  had  been  no  con- 
structive delivery  to  C,  so  as  to  put  an  end  to 
B.*8  lien  on  the  timber  for  the  price.  Lackington 
v.  Ath^rton,  7  Man.&a.  360  ;  8  Scott  (n.b.)  38  ; 
13  L.  J.,  C.  P.  140;  8  Jur.  406. 

Held,  also,  that  B.  was  not  estopped,  by  having 
given  a  delivery  order,  from  disputing  the  opera- 
tion of  such  an  order  as  a  constructive  delivery 
of  the  timber.    lb. 

The  giving  of  a  delivojy  order  does  not,  with- 
out some  positive  act  done  under  it,  operate  as  a 
constructive  delivery  of  the  goods  to  which  it 
relates,  nor  deprive  the  owner  of  the  goods,  who 
gave  it,  of  his  right  of  lien  for  their  price,  even 
as  against  the  claims  of  a  third  person  who  has 
bon&  fide  purchased  them  from  the  original 
vendee.  M^Ewan  v.  Smith,  2  H.  L.  Cas.  309 ; 
13  Jur.  265. 

Bill  of  Lading  to  Bhipper'a  Order.] — Upon  a 
sale  of  goods,  where  the  shipper  takes  and  keeps 
in  his  own  hands  a  bill  of  lading,  making  the 
goods  deliverable  to  the  9hipper*8  order  with  the 
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intention  to  protect  himself,  the  effect  of  his  so 
doing  is  to  preserve  to  him  a  hold  over  the  goods 
until  the  vendee  has  fulfilled,  or  has  been  ready 
and  willing  to  fulfil,  the  conditions  of  the  sale  ; 
and  the  hold  so  preserved  is  not  merely  a  right 
to  retain  possession  till  those  conditions  are 
fulfilled,  but  involves  in  it  a  power  to  dispose  of 
the  goods  on  the  vendee's  default,  so  long  at 
least  as  the  vendee  continues  in  default.  Ogg  v. 
Shuter,  46  L.  J.,  C.  P.  44  ;  1  C.  P.  D.  47  ;  33 
L.  T.  492  ;  24  W.  R.  100— C.  A. 

L.,  in  France,  contracted  to  sell  to  the  plain- 
tiffs in  England  a  certain  quantity  of  potaioes, 
to  be  shipped  free  on  boani  at  Dunkirk,  cash 
against  bill  of  lading,  and  took  a  bill  of  lading  to 
his  own  order.  On  the  arrival  of  the  ship  and 
tender  of  the  bill  of  lading,  the  plaintiffe,  errone- 
ously believing  that  the  full  number  of  sacks  had 
not  been  sent,  made  default  in  payment.  The 
defendant,  by  order  of  L.,  resold  the  potatoes. 
After  the  resale,  the  plaintilEs  were  r€»dy  and 
willing  to  pay  the  price,  and  demanded  the 
potatoes : — Held,  that  the  defendant  was  not 
liable  in  trover  to  the  plaintilEs.    lb. 

After  Part  Delivery.] — It  is  not  an  entire 
waiver  of  a  condition  to  be  \m\d  for  goods  on 
delivery,  that  the  vendor  allowed  the  purchaser 
to  carry  away  part  of  the  goods  without  being 
paid  for  them.   Pay  tie  v.  tShadbolt^  1  Camp.  427. 

The  plaintiff,  having  purchased  timber  grow- 
ing on  the  land  of  B.,  felled  it,  and  afterwaids 
£old  it  to  J.  at  a  certain  price  per  cubic  foot,  J. 
to  be  at  liberty  to  convert  the  timber  on  the 
land.  The  trees  were  marked  and  measured  by 
J.,  the  number  of  cubic  feet  in  each  tree  being 
ascertained,  but  the  total  contents  were  not 
summed  up.  Some  of  the  trees  were  taken  away 
by  the  purchaser  : — Held,  that  the  transfer  of 
the  whole  was  complete,  and  consequently,  that 
the  vendor  had  no  right  of  lien  for  the  unpaid 
price  of  the  timber.  Tansley  v.  Turner^  2  Scott, 
238  ;  2  Bing.(N.c.)  151  ;  1  Hodges,  267  ;  4  L.  J., 
C.  P.  272. 

A  vendor  has  a  general  lien  for  the  price  of  the 
goods  sold  while  in  his  i)osses6ion,  even  after  a 
part  delivery,  if  the  right  to  stop  in  transitu  is 
not  gone.  Jfaruo^n  v.  Meyer ^  6  East,  614  ;  2 
JSmith,  670 ;  8  R.  R.  572. 

Delivery  of  Keyi.] — Goods  were  sold  to  be 
paid  for  by  instalments,  the  balance  to  be  paid 
before  removaL  The  vendor  allowed  the  vendee 
to  place  the  goods  under  lock  and  key  upon  the 
vendor's  premises,  and  delivered  the  key  to  the 
vendee,  but  retained  the  key  of  the  external  in- 
closure.  The  balance  remaining  unpaid  : — Held, 
that  the  vendee  had  not  such  a  possession  as 
entitled  him  to  maintain  trover  against  the 
vendor  upon  a  wrongful  removal  and  sale  of  the 
goods.  Milgate  v.  Kehble,  3  Man.  &  G.  100 ;  3 
Scott  (y.K.)  368 ;  10  L.  J.,  C.  P.  277.         i 

After  Verdict.] — A.  sells  to  B.  a  carriage,  to  be 
paid  for  partly  by  a  bill  ui)on  delivery,  and 
partly  by  a  bill  at  a  future  day,  and  B.  neglect- 
ing to  take  the  carriage,  A.  obtains  a  verdict 
against  him  for  goods  bargained  and  sold.  Until 
tbe  amount  is  paid  to  him  he  has  a  lien  upon  the 
carriage.  Iloulditch  v.  DetangeSj  2  Stark.  337  ; 
20  R.  R.  692. 

Part  Payment.] — The  right  of  an  unpaid  ven- 
dor to  a  lien  on  goods  in  the  hands  of  his  agent 
10  not  taken  away  by  the  fact  that  the  vendor 
has  recovered  a  venlict  for  their  price  against 


the  purchaser,  and,  under  a  county  court  order 
for  payment  of  the  debt  by  instalments,  has  been 
paid  one  instalment  of  it.  Scrivener  v. 
G.  N,  Ry„  19  W.  R.  388. 

A  quantity  of  tea  was  sold  at  a  price,  which 
was  to  be  paid  at  a  future  day.  After  the  day 
had  elapsed,  the  purchaser  paid  a  sum  on  account, 
and  wrote  to  the  vendors,  who  had  retained  tbe 
warrants  in  their  possession,  recjuesting  them  to 
wait  the  arrival  of  the  overland  mail,  and  on  its 
receipt  to  dispose  of  the  tea.  He  afterwards 
became  bankrupt : — Held,  that  the  vendors  had 
a  lien  on  the  tea  for  the  unpaid  purchase  money. 
Ttoiningy  Ex  parte,  1  Mont.  D.  &  D.  691  ;  5  Jur. 
536. 

Trover  by  Parehaier.  ] — A  purchaser  of  goods, 
of  which  the  vendor  retains  possession  with  a 
lien  for  unpaid  purchase  money,  cannot  maintain 
trover  against  a  mere  wrongdoer.  Z^rd  v.  Price, 
43  L.  J.,  Ex.  49  ;  L.  R.  9  Ex.  54  ;  30  L.  T.  271  ; 
22  W.  R.  318. 


2.  Stoppage  in  transitu. 
a.  Nature  of  Bight. 

Stoppage  in  transitu  is  an  ordinary  legal  right, 
as  to  which  a  court  of  equity,  unless  by  reason 
of  some  unusual  circumstances,  will  not  interfere. 
Straker  v.  Etoing,  34  Beav.  147;  11 'Jur.  (N.s.) 
127  ;  11  L.  T.  688  ;  13  W.  R.  286. 

Application  to  quash  a  writ  of  replevin, 
issued  to  try  the  right  to  stop  goods  in  transitu, 
refused.    Farrell  v.  Berettford,  1  Ball  &  B.  328. 

Where  Pledge.] — ^An  equitable  right  of  (quasi) 
stoppage  in  transitu  remains  in  the  vendor,  not- 
withstanding an  indorsement  of  the  bill  of  lading 
by  the  vendee  to  a  person  who  advances  money 
on  the  security  of  such  indorsement.  But  such 
right  of  the  vendor  is  subject  to  the  right  of  the 
indorsee  to  be  repaid  his  advances.  Weetzinthtu, 
In  re,  2  N.  &  M.  644  ;  5  B.  &  Ad.  817  ;  3  L.  J., 
K.  B.  56. 

The  vendor  has  an  equity  to  require  the  in- 
dorsee of  the  bill  of  lading  to  repay  himself  out 
of  other  property  of  the  vendee  in  his  hands,  as 
far  as  such  other  property  will  extend.    lb. 

And  if  the  indorsee  applies  the  proceeds  of  the 
property  so  equitably  stopped  in  transitu  in  pay- 
ment of  his  debt,  the  vendor  will  have  a  lien 
upon  the  interest  of  the  vendee  in  such  other 
property.    lb, 

Sub-Sale.] — ^The  purchaser  of  goods  (shipped 
by  the  vendor)  consigned  them  abroad,  and  in- 
dorsed the  bill  of  lading  to  a  bank  as  security 
for  an  advance.  Afterwards,  and  before  the 
arrival  of  the  ship,  the  consignees  sold  the  goods 
"  to  arrive "  to  sub-purchasers,  to  whom  they 
were  delivered.  The  purchaser  liaving  become 
bankrupt,  the  unpaid  vendor  gave  notice  to  the 
master,  after  the  sub-sales,  but  before  delivery 
and  before  payment  of  the  freight,  to  stop  the 
goods  in  transitu.  The  consignees  remitted  the 
proceeds  of  the  sub-sales  to  the  bank,  who,  after 
repaying  themselves  their  advance,  handed  to 
the  trustee  of  the  bankrupt  the  balance,  which 
was  less  than  the  original  puroliase-money : — 
Held,  that  the  principles  established  by  Wej/tziri' 
thtu^  In  re  (5  B.  &  Ad.  817),  and  Spalding  v. 
Ending  (6  Beav.  376  ;  12  L.  J.,  Ch.  503)  were 
applicable  ;  that  the  right  of  stoppage  in  transitu 
was  not  at  an  end  when  the  notice  was  given ; 
and  that  the  vendor  was  entitietl  to  the  balance 


699 


SALE    OP    GOODS— RighU  of  Unpaid  Vendor. 


600 


after  satisfaction  of  the  bank's  claim.  Kemp  v. 
Folk,  52  L.  J.,  Ch.  167  ;  7  App.  Gas.  673 ;  47 
L.  T.  454 ;  31  W.  R.  123  ;  5  Asp.  M.  C.  1— 
H.  L.  (E.) 

Eetransfer  —  Fraudulent  Preferenoe.]  —  On 
the  21st  July  goods  were  shipped  on  board  a 
general  ship,  and  bills  of  lading  to  order  or 
assigns  of  vendor  were  subsequently  handed  to 
the  purchaser  in  exchange  for  his  acceptances. 
On  the  11th  August  judgment  was  obtained  by 
a  creditor  against  the  purchaser,  and  on  the 
19th  August  the  purchaser  returned  to  the  vendor 
the  biUs  of  lading,  stating  he  was  unable  to  meet 
the  acceptances.  On  the  24th  August  the  vendor 
gave  notice  to  stop  the  goods  in  transitu.  On 
the  purchaser  becoming  bankrupt  : — Held,  that, 
even  if  the  retransfer  was  a  fraudulent  prefer- 
ence, it  was  void  as  such  for  all  purposes,  and 
therefore  neither  the  property  in  the  goods  nor 
the  jus  disponendi  passed  to  the  vendor,  so  as  to 
defeat  the  right  which  he  had  previously  exercised 
to  stop  the  goods  in  transitu.  Bailer^  Ex  parte, 
O' Sullivan,  In  re,  67  L.  T.  464 — C.  A.  Reversing, 
61  L.  J.,  Q.  B.  228. 

Bight  Analogous  to.]  —  H.  agreed  to  deliver 
330  tons  of  bleaching  powder  to  E.,  at  the  rate 
of  thirty  tons  per  month,  E.  paying  for  each 
delivery  of  thirty  tons  within  one  fortnight  from 
that  delivery.  When  only  thirty  tons  remained 
to  be  delivered,  E.  made  a  declaration  of  his 
insolvency  ;  H.  retained  the  thirty  tons  ;  C,  the 
creditors'  trustee  of  E.,  demanded  delivery  of  the 
thirty  tons,  which  H.  refused  to  make  ;  and  H. 
also  returned  E.'s  debit  note  of  150/.,  the  price  of 
the  thirty  tons  :  —Held,  that  H.  had  a  clear  right 
to  refuse  delivery,  whether  on  the  ground  of  a 
rescission  of  the  contract,  or  in  exercise  of  a 
right  analogous  to  that  of  stoppage  in  transitu. 
Edicards,  la  re,  Chalmers,  Ex  parte,  42  L.  J., 
Bk.  2  ;  21  W.  R.  138.  Affinned,  42  L.  J.,  Bk.  37  ; 
L.  R.  8  Ch.  289  ;  28  L.  T.  325  ;  21  W.  R.  349.  See 
Phopnix  Bessemer  Co.^  In  re,  ante,  col.  556. 

Piloe  Compounded  for.] — A.  sold  to  B.  a  butt 
of  wine,  which  was  not  delivered ;  B.  com- 
pounded with  his  creditors,  and  the  amount  was, 
by  A.'s  consent,  included  in  the  composition. 
The  composition  money  was  secured  by  bills,  and 
A.  had  a  claim  against  B.  beyond  the  price  of 
the  wine.  Before  the  whole  of  the  composition 
was  paid,  B.  demanded  the  wine  from  A.,  who 
refused  to  deliver  it : — Held,  that  he  was  bound 
to  deliver  it,  as  he  had  undertaken  to  do  so  ;  and 
that  the  doctrine  of  stoppage  in  transitu  did  not 
apply.    Nieholls  v.  Hart,  5  Car.  &  P.  179. 

Whether  Contract  Keacinded  by.] — A  vendor 
of  cotton  in  America,  by  direction  of  the  pur- 
chasers in  England,  shipped  the  cotton  on  board 
a  vessel  belonging  to  the  latter,  who  became 
bankrupt  before  its  arrival.  A  mortgagee  of  the 
ship,  who  happened  to  be  an  agent  of  the  vendor, 
took  possession  of  the  ship  under  his  mortgage, 
and  sold  the  cotton  under  a  supposed  right  on 
the  part  of  his  principal  to  stop  it  in  transitu, 
and  the  principal  sanctioned  the  transaction  as 
between  himself  and  his  agent  by  accepting  a 
credit  in  account  for  the  proceeds  of  the  cotton. 
The  assignees  of  the  purchasers  then  brought  an 
action  against  the  mortgagee  for  the  seizure,  and 
he  paid  them,  under  a  compromise,  the  amount 
•or  which  the  cotton  sold  : — Held,  that  the  con- 
.ract  was  not  rescinded  by  the  seiaure  of  the 


cotton,  but  that  the  vendor  was  entitled  to  prove 
for  the  purchase  money.  JETumberston.,  in  rff, 
De  Gex,  26J  ;  8  Jur.  675. 

In   Sespect  of  what  Goods  or    Xatters.] — 

The  right  of  stoppage  in  transitu  extends  only 
over  the  goods  themselves  and  the  net  proceeds 
of  the  sale,  and  not  over  thepplicy  moneys  paid 
in  respect  of  insuidiftca»-efl^cted  by  the*  vendee. 
Berndtson  v.  Strang,  37  L.  J.,  Ch.  665 ;  L.  R.  3 
Ch.  588  ;  19  L.  T.  40  ;  16  W.  R.  1025. 

Where  a  party  remits  money  on  a  particular 
account  for  a  particular  purpose,  and  the  con- 
signee becomes  insolvent,  it  may  be  stopped  in 
transitu  ;  aliter,  where  it  is  a  general  remittance 
from  a  debtor  to  his  creditor  on  account  of  his 
debt.    Smith  v.  Bowles,  2  Esp.  578. 

Eifect  of.] — Stoppage  no  payment  at  law  or 
in  equity,  unless  under  special  circumstances,  and 
in  case  of  mutual  demands,  where  the  balance 
only  is  the  debt.    Jeffs  v.  Wood,  2  P.  Wms.  128. 

b.  Who  Entitled  to  Stop. 

Where  Xntaal  Dealings.] — A  merchant  in 
England  sent  goods  of  a  given  value  to  a  mer- 
chant at  Quebec  for  sale  on  his  account.  Before 
the  goods  were  sold  or  the  pn^ceeds  ascertained, 
the  latter  shipped  three  cargoes  of  timber  to  the 
former  to  creclit  in  account ;  two  of  them  arrived ; 
against  the  third  the  consignor  drew  a  bill  for 
the  amount  whilst  it  was  in  transitu ;  in  the 
interval  the  consignee  dishonoured  the  bill  and 
became  insolvent : — Held,  that  the  consignor 
had  a  perfect  right  of  stoppage  in  transitu,  and 
was  not  bound  to  wait  until  their  mutual 
accounts  were  finally  adjusted.  Wood  v.  JoneSj 
7  D.  &  R.  126. 

Correspondent  Abroad — Payment  by  Bills.] — 

A  tnuier  here  gave  an  order  to  his  correspondent 
abroad  to  ship  him  goot^is,  which  the  latter  pro- 
cured upon  his  own  credit,  without  naming  the 
trailer  here,  and  shipped  to  him  at  the  original 
price,  charging  only  his  commission  : — Held,  that 
the  correspondent  abroad  was  so  far  a  vendor  as 
between  him  and  the  trader  here,  that,  on  the 
bankruptcy  of  the  latter,  he  might  stop  the 
goods  in  transitu,  by  procuring  the  bill  of  lading 
from  the  bankrupt's  brother ;  and  this,  though 
the  trailer  here  had  before  his  bankruptcy  ac- 
cepted bills  drawn  on  him  by  his  correspondent 
for  the  amount  of  the  goods ;  such  acceptances, 
provable  under  his  commission,  amounting  at 
most  to  part  payment  for  the  goods,  which 
did  not  take  away  the  vendor's  right  to  stop  in 
transitu.  Fcise  v.  Wray,  3  East,  93 ;  6  R.  R. 
551. 

Vendor  likely  to  become  Bankrupt] — If  goods 
are  delivered  to  a  carrier  to  be  delivered  to  A, 
and  are  lost  by  the  carrier,  the  consignee  only 
can  bring  the  action  ;  but  if  before  delivery, 
consignor  heare  A.  is  likely  to  become  a  bank- 
rupt, or  is  actually  one,  and  gets  the'  goods  back 
again,  no  action  will  lie  for  the  assignees  of  A. 
Sn€4}  V.  Prescott,  1  Atk.  248. 

Agent  of  Bankrupt  —  Pnrohaser.] — Where 
goods  are  furnished  to  the  agent  of  a  bankrupt, 
on  the  agent's  credit,  he  may,  to  protect  himself, 
stop  them  in  transitu,  and  give  them  a  new 
direction  adversely  to  his  principal ;  but  if  he 
gives  them  a  fresh  destination,  in  furtherance 
of  the  usual  course  of  business  of  the  principal, 
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Ihey  pass  to  the  assignees  as  in  the  order  and 
disposition  of  the  bankrupt.  Hawkes  v.  Dunn, 
I  tyr.  413  ;  1  C.  &  J.  619  ;  9  L.  J.  (0.8.)  Ex.  184. 

Agents  on  behalf  of  Principals — Batifloation.] 
— C.  &  T.,  merchants  at  Liverpool,  sent  orders 
to  I.,  a  merchant  at  New  York,  to  purchase  for 
them  goods,  which  were  accordingly  shipped  by 
him  in  five  vessels  bound  to  Liverpool,  and  con- 
signed to  C.  &  T.,  who,  after  the  receipt  of  the 
goods  by  one  of  the  vessels,  stopped  payment  on 
the  7th  April,  1846.  I.  hod  drawn  bills  for  the 
goods  partly  on  C.  &  T.  and  partly  on  B.  &.  Co., 
with  whom  C.  &  T.  had  dealings.  B.  &.  Co., 
who  were  merchants  at  Liverpool,  and  also  had 
a  house  of  business  at  New  York,  purchased  there 
several  of  the  bills,  which  were  drawn  Bt  sixty 
days'  sight,  and  were  dated,  some  on  the  28th 
March,  and  the  rest  on  the  30th.  On  the  8th 
May,  a  fiat  in  bankruptcy  issued  against  C.  & 
T.  The  four  other  vessels  arrived  at  Liverpool 
on  the  3rtl,  5th,  6th,  and  9th  May  respectively, 
and  immediately  on  the  arrival  of  each,  and 
whilst  the  transitus  of  the  goods  on  board  con- 
tinued, B.  &  Co.,  on  behalf  of  I.,  gave  notice  to 
the  master  and  consignees  of  each  ship,  claiming 
to  stop  the  goods  in  transitu.  B.  &,  Co.  were  not 
the  general  agents  of  I.,  nor  had  they  received 
from  him  any  authority  to  make  this  stoppage. 
On  the  11th  May  the  assignees  of  C.  &  T.  made 
a  formal  demand  of  the  goods  from  the  master 
and  consignees  of  each  of  the  four  ships,  at  the 
same  time  tendering  the  freight,  but  they  refused 
to  deliver  them,  and  on  the  same  day  delivered 
the  whole  to  B.  &  Co.  On  the  next  day  the 
assignees  made  a  formal  demand  of  the  goods 
from  B.  &  Co.,  but  they  refused  to  deliver  them 
up,  claiming  title  under  the  stoppage  in  transitu. 
On  the  28th  April,  1.  heard  at  New  York  that  C. 
&  T.  had  stopped  payment,  and  on  the  next 
<lay  he  executed  a  power  of  attorney  to  H.,  at 
Liverpool,  nuthorising  him  to  stop  the  goods  in 
transitu.  This  was  received  by  H.  on  the  13th 
May,  and  he  on  that  day  adopted  and  confirmed 
the  previous  stoppage  by  B.  &  Co.  I.  afterwards 
adopted  and  ratified  all  that  had  been  clone  both 
by  H.  and  B.  &  Co. : — Held,  first,  that  there 
could  be  no  valid  stoppage  in  transitu  after  the 
formal  demand  of  the  goo<ls  by  the  assignees  on 
the  11th  May,  and  the  subsequent  delivery  of 
them  to  the  defendant.  Bird  v.  Brown,  4  Ex. 
786  ;  19  L.  J.,  Ex.  154  ;  14  Jur.  132. 

Held,  secondly,  that  the  ratification  of  the 
stoppages  by  I.,  after  the  conversion  by  B.  k,  Co., 
had  not  the  effect  of  altering  retrospectively  the 
ownership  of  the  goods,  which  had  already  vested 
in  the  assignees  of  C.  &  T.    2  b. 

Authority.] — M.  &    Co.,  merchants   of 

Jamaica,  onlered  of  P.  &  G.,  merchants  of 
Baltimore,  goods,  to  be  shipped  from  Baltimore 
to  Jamaica,  at  the  risk  and  expense  of  M.  &  Co. 
The  goods  were  shipped  on  board  the  ship  C, 
and  were,  by  the  terms  of  the  bills  of  ladling,  de- 
liverable to  M.  &  Co.  or  their  assigns,  on  payment 
of  freight.  The  goods  were  not  paid  for.  While 
the  vessel  was  on  her  voyage,  M.  &  Co.  became 
bankrupt.  On  her  arrivai  at  Jamaica,  the  agents 
of  P.  &  G.  went  on  board,  and  demanded  a 
package  of  the  cargo,  in  the  name  of  the  whole, 
on  behalf  of  P.  &l  G.  Before  the  arrival  of  the 
goods  at  Jamaica,  P.  k  G.  wrote  to  their  agents, 
saying,  "  In  disposing  of  the  cargo,  use  your  own 
judgment,"  and  forwarded  a  power  of  attorney 
Cor  that  purpose ;  but  the  letter  did  not  arrive 


at  Jamaica  till  after  the  agents  had  seized  the 
cargo  : — Held,  first,  that  the  agents,  at  the  time 
of  the  seizure  of  the  goods,  had  authority  to  stop 
the  goods  in  transitu  on  behalf  of  P.  &  G. 
Hutchings  v.  iVwTWV,  1  Moore,  P.  C.  (N.S.)  243 ; 
10  Jur.  (N.8.)  109 ;  9  L.  T.  125. 

Held,  secondly,  that  there  was  an  effectual 
stoppage  in  transitu  of  the  goods  by  the  agents. 
Ih, 


End  of  Transit.] — W.  at  Bahia  sold  goods 


to  A.  at  Glasgow.  By  the  contract  W.  shipped 
them  on  board  a  vessel  chartered  by  himself,  to 
proceed  either  direct  or  via  Falmouth,  Cowes,  or 
Queenstown,  for  orders  to  any  port  in  the  United 
Kingdom,  or  a  specified  part  of  the  continent. 
The  bill  of  lading  was  made  out  in  the  name  of 
W.  to  order,  or  his  assigns,  signed  by  the  master, 
and  indorsed  in  blank  by  W.,  who  forwarded  it 
with  the  charter-party  and  invoice,  which  ex- 
pressed the  goods  to  be  shipped  on  the  account 
and  at  the  risk  of  A.,  through  his  agents,  to  A. 
The  bill  of  lading,  charter-party,  and  invoice 
were  received  by  A.  When  the  vessel  arrived  at 
Falmouth  W.'s  agents  applied  to  A.  for  instruc- 
tions as  to  the  port  of  destination ;  but,  before 
such  instructions  were  given,  heard  of  A.'s 
insolvency  : — Held,  that  W.'s  agents  had  a  right 
to  stop  in  transitu,  as  the  goods  had  never 
arrivoQ  at  their  destination.  Fra^er  v.  Witt, 
L.  R.  7  Eq.  64  ;  19  L.  T.  440 ;  17  W.  B.  92. 


Agent  Treated  as  Pnrehaser.] — A.  &  C, 


merchants  of  Londonderry,  instructed  their 
correspondent,  A.,  a  merchant  in  London,  to 
purchase  com  on  their  account.  A.  purchased  a 
cargo  of  Indian  com,  and  sent  a  contract  note  to 
the  vendors,  B.  &  Co.,   which  stated  that  the 

I  cargo  was  '*  sold  by  order  and  for  account  of 
R.  k  Co.,  to  our  principals,  shipped  per 
*  Cleopatra,' "  at  the  price  of  24*.  %d,  per  quarter. 
The  entry  of  the  sale  in  the  books  of  R.  &  Co. 
made  A.  '*  debtor  to  the  cargo  of  Indian  com  ; " 
and  they  sent  to  A.  the  charter-party,  the  bill  of 
lading  duly  indorsed,  an  invoice,  and  an  order 
directing  the  captain  to  act  upon  the  instructions 
of  A.  In  the  invoice  A.  was  made  the  purchaser 
of  the  cargo.  On  the  day  of  the  purchase  A. 
wrote  to  A.  &  Co.,  advising  them  of  "having 
purchased  for  your  account  the  cargo  at  24*.  9<i." 
and  inclosing  the  bill  of  lading  and  other 
documents  received  from  R.  &  Co.,  as  also  A.*s 
draft  for  1,5252.  16«.  Zd»  at  three  months,  and 
an  invoice  signed  by  A.,  and  stating  that  the 
cargo  was  bought  by  order,  and  for  account  and 
risk  of  A.  &  Co.,  at  24*.  9rf.  per  quarter.  A.  after- 
wards wrote  requesting  the  draft  to  be  made 
payable  at  a  bankers,  "as  it  facilitates  our 
discounting  the  bill."  The  draft  was  returned 
to  A.  accepted,  and  before  the  bill  was  due  he 
became  bankrupt,  and  R.  &  Co.  thereupon  stopped 
the  cargo  in  transitu,  not  having  received  p9B.y- 
ment  for  it  "  on  account  (as  they  stated)  of  the 
bankruptcy  of  the  cargo  buyer."  A.  &  Co.  then 
wrote  to  R.  &  Co.,  stating  that  A.,  "  from  whom 
we  bought  the  cargo,"  had  informed  them  of  its 
being  stopped,  and  stating  that  they  would  then 
take  up  tneir  acceptance  upon  the  cargo  being 
allowed  to  proceed.  A.  &  Co.  afterwards  paid  to 
R.  &  Co.  the  amount  of  the  cargo,  as  invoiced  by 
R.  &  Co.  to  A.,  upon  being  indemnified  by 
R.  &  Co.,  and  the  cargo  was  allowed  to  proceed 
as  ordered  by  A.  &  Co. : — Held,  in  an  action  by 
the  assignees  of  A.  to  recover  the  amount  of 

I  A.   ft    Co.'b  acceptance,   that   the   documents 
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showed  that  A.  was  the  purchaser  of  the  com 
from  K.  k  Co.  and  the  seller  of  it  to  A.  &  Co., 
and  not  merely  an  agent ;  that,  therefore, 
K.  &  Co.  had  not  at  the  time  the  right  of 
stoppage  in  transitu  ;  and  that  the  assignees 
were  entitled  to  recover.  PenneU  v.  Alexander^ 
3  El.  &  Bl.  283 ;  23  L.  J.,  Q.  B.  171 ;  18  Jur.  627. 

Alien  Enemy — ^Lieenoe.] — ^A  trading  licence 
from  the  crown  to  British  merchants  to  send  a 
ship  in  ballast  to  an  enemy's  port,  there  to 
receive  and  load  a  cargo,  and  import  it  into  this 
country,  by  legalising  the  purchase  by  the  sub- 
ject, legalises  the  sale  by  the  enemy,  and 
impliedly  legalises  the  vendor-enemy's  right  to 
stop  the  goods  in  transitu  after  their  arrival  in 
port  here,  upon  the  intermediate  insolvency  of 
the  vendees,  after  a  part  payment  only  (which 
was  offered  to  be  refunded),  and  also  to  employ 
an  agent  here  for  that  purpose  ;  and  such  agent 
having  possessed  himself  of  the  goods,  the 
assignees  of  the  bankrupt  vendees  cannot  recover 
from  him  the  value  of  them  in  trover.  Fenton 
V.  Pearson^  15  East,  419. 

o.  Bffeot  of  Part  Payment  or  Acoeptanoea. 

Part  Payment] — ^A  consignor's  right  of  stop- 
ping goods  in  transitu  is  not  taken  away  by  the 
consignee's  having  partly  paid  for  the  goods. 
Hodgson  v.  Loy,  7  Term  Rep.  440;  4  R.  R.  483. 

AcoeptanoM.] — But  the  vendor,  having  taken 
the  vendee's  acceptances  in  payment,  cannot 
stop  the  goods  in  transitu,  unless  the  bills 
have  been  dishonoured.  DavU  v.  Heynoldiy  1 
Stark.  115. 


Condition  Precedent.] — A.,  a  merchant 


in  Liverpool,  bought  certain  winches  of  yam  of 
B.,  in  London,  through  C,  who  acted  as  broker 
for  both  parties,  "To  be  taken  immediately 
from  the  wharf  in  London  and  paid  for  by  the 
buyer's  acceptance  at  four  months."  B.  sent  an 
invoice  of  the  goods  to  A.,  inclosing  a  bill  of 
exchange  for  his  acceptance,  and  on  the  same 
day  C,  acting  as  agent  for  A.,  directed  the  goods 
to  be  forwarded  by  rail  to  Liverpool.  Upon  their 
arrival  there  the  railway  company  sent  A.  the 
usual  advice  note  that  the  goods  *'  remained 
there  to  his  order,  and  were  then  held  by  the 
company,  not  as  carriers,  but  as  warehousemen." 
A.  did  not  accept  the  bill  of  exchange,  but  filed 
a  petition  for  liquidation.  B.  having  claimed 
the  right  of  stoppage  in  transitu  as  against  the 
trustee  under  A.'s  liquidation  : — Held,  that  the 
acceptance  of  the  bill  of  exchange  was  not  a 
condition  precedent  to  the  passing  of  the  pro- 
pcrty  in  the  goods  ;  and  also  that  the  goods  on 
arriving  at  Liverpool  had  reached  their  final 
destination,  and  consequently  that  the  transitus 
had  ended.  Catling ^  Eao  parte^  C/tadwick^  In  re^ 
29  L.  T.  431. 

Of  Factor.]— Jf,  in  consideration  of  goods 

being  consigned  to  him,  a  factor  accepts  bills 
drawn  by  the  consignor,  and  pays  part  of  the 
freight,  and  becomes  insolvent  before  the  bills 
are  due,  and  before  the  goods  get  into  his  actual 
possession,  the  consignor  may  stop  them  in 
transitu.  Kinloch  v.  Craig,  4  Bro.  P.  C.  47 ; 
3  Term  Rep.  119,  783  :  1  R.  R.  664. 

Tender  of  Bill.] — ^A  consignor  of  goods, 

who  has  received  the  acceptance  of  the  consignee 


for  part  of  the  goods,  may  stop  them  in  transitu 
on  the  consignee's  insolvency,  and  retain  posses- 
sion of  them  without  tendering  back  the  bill. 
Edivards  v.  Brewery  2  M.  &  W.  375  ;  6  L.  J.,  Ex. 
135. 


Balance  of  Aooonnt.] — A.,  being  indebted 


to  B.  on  the  balance  of  accounts,  including  bills 
still  running  accepted  by  B.  for  A.,  consiened 
goods  to  B.  on  account  of  this  balance : — Held, 
that  A.  had  a  right  to  stop  the  goods  in  transitu, 
upon  B.  becoming  insolvent  before  the  bills  were 
paid«     VerttAe  v.  Jewell^  4  Camp.  31. 

d.  Notice  or  Olalxn  to  Stop. 

8ui&ciency.] — A  claim  made  without  obtaining^ 
actual  possession  is  sufficient  in  the  case  of  stop- 
page in  transitu.  Narthey  v.  Fields  2  Esp.  613. 
S.  P.,  HoUt  V.  Pownall,  1  Esp.  240. 

To  whom.] — A  notice  of  stoppage  in  transitu, 
to  be  effectual,  must  be  given  either  to  the  per- 
son who  has  the  immediate  custody  of  the  goods, 
or  to  the  principal  whose  servant  has  the  custody, 
at  such  a  time  and  under  such  circumstances  aa 
that  he  may,  by  the  exercise  of  reasonable  dili- 
gence, communicate  it  to  his  servant  in  time  to 
prevent  the  delivery  to  the  consignee.  White- 
liead  V.  Anderson,  9  M.  &  W.  618  ;  11  L.  J.,  Ex. 
157. 

To  Captainof  Consignee's  VeneL]— A  timber 
merchant  in  Sweden  agreed  to  sell  timber  to  li. 
and  R.  By  the  original  contract,  the  goods  were 
to  be  delivered  "free  on  board,  payable  by 
buyers'  acceptance  of  seller's  drafts,  at  six 
months  from  date  of  bills  of  lading ;  shipment 
to  London,"  &c. ;  the  seller  was  to  provide  shipa 
at  rates  not  exceeding  a  certain  limit.  It  was 
subsequently  agreed  that  the  buyers  should 
themselves  charter  a  ship  to  convey  the  timber 
to  London.  The  buyers  accordingly  chartered  a 
ship,  and  the  goods  were  loaded  on  board  of  her. 
The  ship  was  obliged  to  put  into  Copenhagen, 
and  there,  the  buyers  having  stopped  payment 
before  the  acceptance  became  payable,  the  vendor 
caused  a  notice  of  stoppage  in  transitu  to  be 
served  on  the  captain  : — Held,  that  the  notice 
was  effectual.  Berndtson  v.  Strang^  36  L.  J., 
Ch.  879 ;  L.  R.  3  Eq.  481  ;  16  L.  T.  583  ;  15 
W.  R.  1168. 


of  Carrier.] — If  a  carrier,  after  notice 
from  the  vendor  of  goods  to  stop  them  in  tran- 
situ, by  mistake  delivers  them  to  the  vendee,  the 
sale  is  nevertheless  rescinded,  and  the  vendor 
may  bring  trover  for  them  against  the  vendee. 
LiU  V.  Cowley,  7  Taunt.  169;  2  Marsh.  457; 
Holt,  N.  P.  338  ;  17  R.  R.  482. 

Demand  of  BiUe  of  Lading— Agreement  for 
Lien  on.] — An  agreement  was  entered  into- 
between  L.,  a  merchant  in  London,  and  W.,  a 
manufacturer  in  Yorkshire,  that  W.  should  f ron> 
time  to  time  supply  L.  with  goods,  W.  drawing^ 
upon  L.,  and  L.  accepting  biUs  of  exchange  for 
the  invoice  price  of  the  goods.  L.  was  to  ship 
the  goods  to  R.  at  Shanghai,  for  sale  on  L.'a 
account.  On  receipt  of  the  bills  of  lading  L. 
was  to  send  them  to  R.,  to  whose  order  they 
were  to  be  made  out.  W.  was  to  have  a  lieo 
upon  the  bills  of  lading,  and  each  shipment  of 
goods  in  transit  outwards,  or  in  the  hands  of  the 
consignee  or  any  other  persons,  which  lien,  how- 
ever, was  to  extend  only  to  the  particular  ship- 
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ment,  and  was  to  cease  when  the  bills  of  exchange 
given  for  that  shipment  had  been  paid.  No 
notice  of  this  agreement  was  given  to  R.  In 
pureuance  of  the  agreement  L.  ordered  a  parcel 
of  goods  of  W.  The  goods  were  packed  by  W.'s 
packer,  who  forwarded  them  by  railway  to  Lon- 
don in  bales  marked  for  Shanghai,  and  addressed 
to  a  ship  called  the  "  Gordon  Castle  "  designated 
by  L.,  which  was  loading  in  the  West  India  Docks 
for  Shanghai.  The  freight  to  London  was  paid 
by  W.  The  packer,  in  advising  L.  of  the  dis- 
patch of  the  goods,  told  him  that  they  were  at 
his  disposal.  L.  accepted  a  six  months*  bill  of 
exchange  drawn  upon  him  by  W.  for  the  invoice 
price.  The  railway  company,  in  advising  L.  of 
the  arrival  of  the  goods  at  their  Poplar  Docks 
Station,  told  him  that  they  remained  at  his  order 
and  were  held  by  the  company  as  warehousemen 
at  his  risk,  but  added,  "  will  be  sent  to  the  '  Gor- 
don Castle.' "  The  goods  were  shipped  on  boaixl 
that  vessel.  The  bills  of  lading  wei-e  by  L.'s 
directions  made  out  to  the  order  of  himself  or 
assigns,  but  they  were  never  delivered  to  him  by 
the  shipo^iiers,  inasmuch  as  he  did  not  pay  the 
freight.  The  ship  sailed  for  Shanghai  with  the 
goods  on  board.  A  few  days  previously  L.  had 
stopped  payment,  and  shortly  after  she  had 
sailed  he  committed  an  act  of  bankruptcy,  upon 
which  he  was  adjudicated  a  bankrupt.  The  bills 
of  lading  were  still  in  the  possession  of  the  ship- 
owners in  London,  of  whom  they  were  claimed 
by  W.  and  by  the  trustee  in  the  bankruptcy. 
It  was  arranged  that  the  goods  should  be  sold  by 
the  agent  of  the  shipowners  at  Shanghai,  and 
the  proceeds  of  sale  paid  to  the  person  who 
should  be  entitled  to  them: — Held,  that  the 
agreement  did  not  deprive  W.  of  the  right  to 
stop  the  goods  in  transitu  ;  that  the  transit  was 
not  ended  till  the  goods  arrived  at  Shanghai, 
and  that  the  demand  by  W.  of  the  bills  of  lading 
from  the  shipowners  was  an  effectual  stoppage 
in  transitu.  Consequently,  that  W.  was  entitled 
to  have  the  bill  of  exchange  satisfied  out  of  the 
proceeds  of  sale.  Watsmij  Ex  parte^  Love,  In  ?•«, 
46  L.  J.,  Bk.  97  ;  5  Ch.  D.  35  ;  36  L.  T.  75  ;  25 
W.  R.  489— C.  A. 

Held,  also,  that  W.  could  have  obtained  an 
injunction  to  restrain  L.  from  sending  the  goods 
to  any  other  destination  than  Shanghai.    lb. 

Delivery  of  Bills  of  Lading — ^Telegram.] — 
J.,  P.  &  Co.,  merchants  at  Pemambuco,  having 
in  the  course  of  their  business  received  orders 
from  customers  to  purchase  goods  on  their 
account  in  New  York,  instructed  S.  J.  &  Co., 
their  agents  at  Liverixwl,  to  purchase  the  goods 
and  have  them  shipped  to  J.,  P.  &  Co.  S.  J.  & 
Co.  then  instructed  R.  B.  B.,  the  agent  at  New 
York  of  J.,  P.  &  Co.  and  S.  J.  &  Co.,  to  purchase 
the  goods.  R.  B.  B.  purchased  the  goods  and 
shipped  them  to  J.,  P.  &  Co.,  sending  with  them 
the  invoices  and  bills  of  lading.  To  provide 
himself  with  funds  to  purchase  the  goods, 
R.  B.  B.  drew  bills  of  exchange  on  S.  J.  &  Co., 
in  which  were  the  words  '*  and  charge  to  account 
as  advised."  Attached  to  each  bill  was  a 
counterfoil  headed  "  Advice  of  draft."  This  was 
addressed  to  S.  J.  &  Co.,  mentioned  the  number, 
date,  and  amount  of  the  bill,  and  concluded  with 
these  words  (mutatis  mutandis),  "Against  ship- 
ments per  steamship  '  Glensannox,'  No.  6,  N.  Y. 
to  Brazil,  vid.  Baltimore.  Please  protect  the 
drafts  as  advised  above,  and  oblige  drawer. 
R.  B.  B.,  New  York,  May  9,  1879."  These  bills 
were  sold  for  value  in  New  York,  and  B.  B.  B. 


advised  S.  J.  &  Co.  of  the  bills,  and  at  the  same 
time  forwarded  a  statement  of  account.  On 
presentation  of  the  bills  for  acceptance,  S.  J.  & 
Co.  detached  the  counterfoils  and  kept  posses- 
sion of  them.  On  the  10th  June,  1879  (while 
the  plaintiffe,  P.,  S.  &  Co.,  were  the  holders  of 
these  bills,  drawn,  according  to  this  course  of 
business,  in  respect  of  a  shipment  to  J.,  P.  &  Co., 
to  whom  the  bills  of  lading  were  at  the  same 
time  sent),  S.  J.  &  Co.  suspended  payment.  The 
same  day  the  failure  was  known  in  New  York, 
and  R.  B.  B.,  under  some  pressure  from  P.,  S.  & 
Co.,  telegraphed  to  J.,  P.  &  Co., "  Having  pledged 
documents  and  shipments  '  Glensannox,*  hold 
proceeds  subject  order  P.,  S.  k  Co."  The  ship 
"Glensannox"  arrived  at  Pemambuco  on  the 
11th  June,  and  the  goods  were  delivered  to  th& 
customers  (of  J.,  P.  &  Co.)  who  had  ordered 
them,  the  purchase  money  being  received  by 
J.,  P.  &  Co.  The  court  found  that  the  biUs  of 
lading  had  been  delivered  to  the  customers- 
before  the  telegram  was  received.  The  bills  of 
exchange  were  dishonoured  by  S.  J.  &  Co.  when 
presented  for  acceptance.  J.,  P.  &  Co.  claimed 
to  retain  the  purchase  moneys  against  moneys 
alleg(xi  to  be  due  to  them  by  S.  J.  &  Co. : — Held,, 
that  even  if  the  telegram  had  reached  J.,  P.  & 
Co.  before  the  transitus  was  at  an  end,  it  would 
not  operate  to  stop  them  in  transitu.  Plielps  v» 
amiher,  54  L.  J.,  Ch.  1017  ;  29  Ch.  D.  813  ;  52 
L.  T.  873  ;  33  W.  R.  829 ;  5  Asp.  M.  C.  428— 
C.  A. 

Fotioe  to  Shipowner.] — Semble,  that  notice  of 
stoppage  in  transitu  given  to  a  shipowner  im- 
poses no  duty  on  him  to  communicate  the  notice: 
to  the  master  of  (the  ship,  and  that  it  is  not 
effectual  until  it  is  communicated  to  the  master. 
Falk,  Ex  parte,  Mell,  In  re,  14  Ch.  D.  446  ;  42 
L.  T.  780 ;  28  W.  R.  786 ;  4  Asp.  M.  C.  280— 

C.  A.     And  iee  the  case  in  H.  L.,  sub  nom.. 
Kemp  V.  Falk,  infra. 

e.  Determination  of  TranaituB* 
i.  Oenerally, 

Destinatioii.] — Upon  a  sale  of  goods  the  tran- 
situs continues  until  the  goods  have  reached 
their  ultimate  destination  under  the  contract  of 
sale,  or  the  vendor  has  given  a  new  direction  to 
the  property.  Morley  v.  Hay,  3  M.  &  Ry.  696  ; 
7  L.  J.  (0.8.)  K.  B.  104. 

The  transitus  continues  until  the  goods  arrive 
at  the  place  mentioned  by  the  vendee  to  the 
vendor.      Coates  v.  Railton,  6  B.  &  C.  422  ;   9' 

D.  k.  R.  593  ;  5  L.  J.  (O.S.)  K.  B.  209;  30  R.  R.  385. 

PoasesBion  of  Pnrcliaser.] — Till  the  goods  are 
in  the  actual  possession  o{  the  purchaser  the 
transit  is  not  at  an  end,  and  it  makes  no- 
difference  that  the  ultimate  destination  has  not 
been  communicated  to  the  vendor.  Rotevear 
China  Clay  Co.,  Ex  parte,  Cock,  In  re,  48  L.  J.^ 
Bk.  100  ;  11  Ch.  D.  560  ;  40  L.  T.  730 ;  27  W.  R. 
691— C.  A. 

Where  consignee  becomes  insolvent,  consignor 
lias  a  right  to  stop  goods  at  any  time  before  they 
come  to  his  han£.  B'Aquila  y.  Lambert,  2 
Eden,  75  ;  Ambl.  399. 

A.,  being  beyond  sea,  consigns  goods  to  B., 
then  in  good  circumstances  in  London,  but 
before  the  goods  arrive  he  becomes  a  bankrupt.. 
If  A.  can,  by  any  means,  prevent  the  goods 
coming  into  the  hands  of  B.  or  the  afisignees,  it 
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is  allowable  in  equity  ;  and  B.  or  the  assignees 
shall  have  no  relief    in    equity.     Wiseman  v. 
Vandepiitt,  2  Vem.  203. 

If  A.  sends  goods  to  B.  from  beyond  sea  to  the 
use  of  B.,  and  before  these  goods  are  paid  for  B. 
dies  insolvent,  A.  cannot  have  his  goods  again  ; 
but  if  A.  sends  goods  to  a  factor  to  dispose  of  to 
A.'8  use,  and  he  becomes  a  bankrupt,  these  goods 
are  not  liable  to  the  debts  of  such  bankrupt. 
Godfrey  v.  Furzo,  3  P.  Wms.  185. 

End  of  Voyage.] — Where  a  cargo  is  consigned, 
and  before  the  ship's  arrival  the  consignee  be- 
comes a  bankrupt,  the  arrival  of  the  ship  in  the 
port,  where  she  is  taken  possession  of  by  the 
assignees,  but  from  whence  she  is  ordered  out  to 
perform  quarantine,  is  not  such  a  completion  of 
the  voyage  as  will  vest  the  property  in  the 
assignees  ;  but  the  consignor  may  still  consider 
the  goods  as  in  transitu,  and  stop  them.  Hoist 
V.  Pownallj  1  Esp.  240. 

The  test  of  the  consignor's  right  of  stoppage  in 
transitu  is  not  whether  the  voyage  is  at  an  end, 
but  whether  there  has  been  a  delivery  of  goods  to 
the  consignee.  Coventry  v.  Gladstone^  87  L.  J., 
Ch.  492 ;  L.  R.  6  Eq.  44 ;  16  W.  R.  837. 

Sub-Sale— Slglit  of  Vendor  to  Pnroliase  Money 
of  8nb-Pnrcliater.] — The  purchaser  of  goods 
(shipped  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as  a 
security  for  an  advance.  Afterwards,  and  before 
the  arrival  of  the  ship,  the  consignees  sold  the 
goods  "to  arrive"  to  sub-purchasers,  to  whom 
they  were  delivered.  The  purchaser  having 
become  bankrupt,  the  unpaid  vendor  gave  notice 
to  the  master,  after  the  sub-sales,  but  before  the 
delivery  and  before  payment  of  the  freight,  to 
stop  the  goods  in  transitu.  The  consignees  re- 
mitted the  proceeds  of  the  sub-sales  to  the  bank, 
who,  after  repaying  themselves  their  advance, 
handed  to  the  trustee  of  the  bankrupt  the  balance, 
which  was  less  than  the  original  purchase 
money : — Held,  that  the  right  of  stoppage  in 
transitu  was  not  at  an  end  when  notice  was 
given,  and  that  the  vendor  was  entitled  to  the 
balance  after  satisfaction  of  the  bank's  claim. 
Kemp  V.  Falk,  62  L.  J.,  Ch.  167  ;  7  App.  Cas.  573  ; 
47  L.  T.  454 ;  31  W.  R.  126 ;  5  Asp.  M.  C.  1— 
H.  L.  (E.) 

The  mere  fact  that  the  purchaser  of  goods  has 
resold  them,  and  that  the  bill  of  lading  has  been 
made  out  in  the  name  of  the  sub-purchaser,  docs 
not  put  an  end  to  the  transitus,  or  destroy  the 
right  of  the  original  vendors  to  stop  the  goods  in 
transitu.  Golding^  Ea?  parte,  Kitight,  In  r<?,  13 
Ch.  D.  628  ;  42  L.  T.  270  ;  48  W.  R.  481— C.  A. 

The  rule  being  that  effect  will  be  given  to  a 
vendor's  right  of  stoppage  in  transitu,  so  far  as 
the  exercise  of  that  right  will  not  interfere  with 
the  rights  of  third  parties  acquired  for  value,  it 
follows  that  an  unpaid  vendor,  who  has  given  a 
valid  notice  to  stop  in  transitu  before  his  vendee 
has  received  the  purchase  money  of  the  goods 
from  his  sub-purchaser,  is  entitled,  on  the  prin- 
ciple of  Spalding  v.  Rudivg  (6  Beav.  376),  to 
have  the  original  purchase  money  satisfied  out 
of  the  unpaid  purchase-money  of  the  sub-pur- 
chaser.   Ih, 

A  resale  of  goods  by  a  vendee,  and  payment  to 
him,  does  not  destroy  the  vendor's  right  of  stop- 
page in  transitu.  Craven  v.  Ryder^  6  Taunt. 
433  ;  2  Marsh.  127  ;  Holt,  N.  P.  100  ;  16  R.  R.  644. 

Traiufer  of  Bill  of  Lading.]— The  transfer  of 


a  bill  of  lading  for  valuable  consideration  to  a 
bonft  fide  transferee  defeats  the  right  of  stoppage 
in  transitu  of  the  unpaid  vendor  of  the  goods, 
although  the  consideration  was  past  and  not 
given  at  the  time  the  bill  of  lading  was  handed 
to  the  transferee  by  the  lawful  holder.  Lea^k  v. 
Scfltt,  46  L.  J.,  Q.  B.  576  ;  2  Q.  B.  D.  376  ;  36 
L.  T.  784  ;  25  W.  R.  654— C.  A. 

In  December,  1876,  G.  &  Co.  purchased  from 
the  defendant  a  shipment  of  nuts,  to  be  paid  for 
by  acceptance  at  three  months  on  receipt  of 
shipping  documents.  On  the  1st  of  January, 
1876,  G.  &  Co.,  being  already  indebted  to  the 
plaintiff,  applied  to  him  for  a  further  advance, 
which,  he  said,  he  would  give,  but  they  must 
first  cover  their  account.  G.  &  Co.  promised  to 
give  him  cover  (not  naming  any  particular  se- 
curities), and  the  plaintiff  at  once  advanced 
them  a  further  sum  of  2,000/.  On  the  4th  of 
January  the  bill  of  lading  of  the  nuts,  indorsed 
in  blank,  came  into  the  possession  of  G.  &  Co. 
from  the  defendant,  and  they  accepted  the  de- 
fendant's draft ;  and  on  the  following  day  they 
handed  the  bill  of  lading  to  the  plaintiff  with 
other  securities,  in  fulfilment  of  their  promise  to 
give  him  cover.  This  transaction  between  the 
plaintiff  and  G.  &  Co.  was  bonft  fide.  On  the 
arrival  of  the  ship  on  the  3rd  of  February, 
G.  ii  Co.  having  in  the  meantime  stopped  pay- 
ment, the  defen(£,nt  sought  to  stop  the  nuts  in 
transitu,  and  the  plaintiff  claimed  them  under 
the  bill  of  lading : — Held,  that  the  plaintiff  had 
a  good  title  as  against  the  defendant.    lb. 

The  vendee  of  goods  may  by  assignment  of  the 
bills  of  lading  to  a  bon&  fide  transferee,  defeat  the 
vendor's  right  to  stop  them  in  transitu,  in  case 
of  the  vendee's  insolvency.  The  consignor  may 
stop  goods  in  transitu  before  they  get  into  the 
hands  of  the  consignee  in  case  of  the  insolvency 
of  the  consignee ;  but  if  the  consignee  assigns 
the  bill  of  lading  to  a  third  person  for  a  valuable 
consideration,  the  right  of  the  consignor  as 
against  such  assignee  is  divested.  There  is  no 
distinction  between  a  bill  of  lading  indorsed  in 
blank  and  an  indorsement  to  a  particular  person. 
Lwkbarrow  v.  Mascm,  2  Term  Rep.  63 ;  1  H.  Bl. 
357  ;  6  East,  21 ;  1  R.  R.  425. 

And  see  Shipping  QBills  of  Lading), 


Coneideration — Pre-eziBting  Debt.] — The 


forbearance  or  release  of  an  antecedent  claim  is 
not  a  good  consideration  for  an  indorsement  of  a 
bill  of  lading,  so  as  to  defeat  an  unpaid  vendor's 
right  of  stoppage  in  transitu.  Rodger  v.  Comp- 
toir  d'Escatnpte  de  Paris,  5  Moore,  P.  C.  (N.s.) 
538  ;  38  L.  J.,  P.  C.  30 ;  L.  R.  2  P.  C.  393  ;  21 
L.  T.  33  ;  17  W.  R.  468. 

L.  &  S.,  carrying  on  business  in  London  and 
at  Hong  Kong,  as  L.,  S.  k.  Co.,  bought  goods  of 
L.  and  others,  merchants  at  Manchester,  to  be 
shipped  to  their  firm  at  Hong  Kong.  The  goods 
were  on  a  ten  months'  credit,  and  it  was  agreed 
that  remittances  of  proceeds  of  the  sales  should 
be  made  from  Hong  Kong  to  meet  the  accept- 
ances of  L.  &  S.  given  for  the  price  of  the  goods, 
on  receipt  of  the  bills  of  lading.  L.  &  8.  con- 
tracted for  the  carriage,  and  shipped  the  goods 
in  a  vessel  which  they  engaged,  and  the  bills  of 
lading  deliverable  to  their  firm  in  Hong  Kong, 
or  their  assigns,  were  signed  by  the  master  and 
handed  over  to  L.  &  S.,  who  accepted  the  draft 
of  the  vendors  for  the  amount  of  the  purchase. 
Before  the  goods  or  bills  of  lading  reached  Hong 
Kong,  L.,  8.  k.  Co.,  being  insolvent,  and  pressed 
by  two  banking  firms  at  Hong  Kong,  to  whom 
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they  were  largely  indebted,  in  consideration  of 
their  debt  to  the  bank  assigned  to  them  the 
*''  whole  of  their  property,  premises  and  chattels, 
specified  in  the  schedule  thereto,  with  all  the 
^estate,  right,  title,  interest,  claim  or  demand  of 
L.,  S.  &  Go.  arising  thereoat  or  therefrom."  The 
rschedule  enumerated  "all  goods  and  bills  of 
lading,  or  other  documents,  for  all  goods  now  on 
^he  way  hither."  In  pursuance  of  this  agree- 
ment the  bills  of  laaiug  were  indorsed  and 
handed  over  to  the  banking  firms,  to  whom  the 
insolvent  circumstances  of  L.,  S.  &  Co.  at  that 
^ime  were  well  known  : — Held,  that  a  pre-exist- 
ing debt  was  not  a  valuable  consideration  for 
the  assignment,  so  as  to  defeat  the  right  of  the 
unpaid  vendors  to  stop  the  goods  in  transitu.  Jb. 

Plaot  of  BeliTery — Generally.]— It  is  not 
necessary,  in  order  to  divest  the  consignor's  right 
to  stop  in  transitu,  that  the  goods  should  have 
t>een  taken  byithe  very  hands  of  the  consignee  him- 
:self.  Mlis  V.  Hunty  3  Term  Rep.  464  ;  1  K  B.  743. 

Consignee    taking   Samples   at   Ware- 


iLonse.] — Where  goods  are  to  be  delivered  to  the 
vendee  at  a  particular  place,  the  transitus  in 
general  continues  until  they  are  delivered  to  him 
At  that  place  ;  but  if  he  by  his  own  act  prevents 
the  delivery  which  otherwise  in  the  ordinary 
course  would  take  place,  and  does  any  act  equi- 
valent to  taking  possession,  the  transitus  is  there- 
by terminated  :  and,  therefore,  where  the  vendee 
of  several  hogsheacls  of  sagar,  upon  receiving 
from  the  carrier  notice  of  their  arrival,  took 
-samples  from  them,  and  for  his  own  convenience 
desired  the  carrier  to  let  them  remain  in  his 
warehouse  until  he  should  receive  further  direc- 
tions, and  before  they  were  removed  became 
bankrupt: — Held,  that  the  transitus  was  at  an 
•end,  and  that  the  vendor  was  not  entitled  to  stop 
them.  Foster  v.  Fmuiptofi,  6  fi.  &  C.  107 ;  9 
D.  &L  R.  108 ;  2  Car.  &  P.  469 ;  5  L.  J.  (0.8.)  K.  B. 
71  ;  30  R.  R.  253. 

Agents  Receiving  and  Forwarding.] — Where 
A.  &  B.,  traders,  living  in  London,  were  in  the 
habit  of  ordering  goods  from  cotton  manu- 
facturers at  Manchester,  to  be  sent  to  M.  &  Co. 
At  Hull,  for  the  purpose  of  being  afterwards  sent 
to  the  correspondents  of  A.  k  B.  at  Hamburg ; 
and  A.  &  B.  sent  orders  to  the  manufacturers 
for  goods  to  be  sent  to  M.  &  Co.  at  Hull  to  be 
shipped  for  Hamburg  as  usual : — Held,  that,  as 
between  buyer  and  seller,  their  right  to  stop  as 
in  transitu  was  at  an  end  when  the  goods 
<came  to  the  possession  of  M.  &  Co.  at  Hull ;  for 
they  were  for  this  purpose  the  appointed  agents 
of  the  vendees,  and  received  orders  from  them  as 
to  the  ulterior  destination  of  the  goods ;  and  the 
:goods  after  their  amval  at  Hull  were  to  receive 
a  new  direction  from  the  vendees.  I^ixoti  v. 
Baldwen,  5  East,  175. 

A.,  residing  in  Guernsey,  employed  his  agent 
at  Southampton  to  ship  all  gooids  which  arrived 
there  directed  to  him.  The  agent  paid  the 
oarriage  and  the  wharfage  dues,  and  selected  the 
«hip  by  which  he  forwarded  the  goods  : — Held, 
that  the  transit  of  the  goods  was  not  ended  at 
Southampton,  and  that  the  vendor  might  stop 
them  after  they  had  been  put  on  board  a  vessel 
for  Guernsey.  NicholU  v.  Le  Feuvre^  2  Bing. 
<N.C.)  81 ;  1  Hodges,  255  ;  2  Scott,  146  ;  7  Car. 
^P.91;  4  L.  J.,  C.  P.  281. 

interior    and    flnhsequent  Transit  T— 

When  goods  have  been  sent  by  an  unpaid  yendor 
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through  a  carrier  to  a  forwarding  agent,  who  haa 
been  appointed  by  the  vendee,  and  who  receives 
the  necessary  orders  from  the  vendee  and  nut 
from  the  vendor,  the  transit  of  the  goods  upon 
reaching  the  hands  of  the  forwarding  agent  is  at 
an  end,  and  the  right  to  stop  in  transitu  is  lost, 
even  although  the  goods  may  have  been  intended 
to  be  sent  to  an  ulterior  and  subsequent  destina- 
tion. L.  bought  certain  goods  of  W.  at  Bolton, 
saying  nothing  as  to  the  place  of  delivery.  L. 
afterwards  arranged  with  M.  that  the  goods 
should  be  sent  by  steamer  from  Garston  to  Rouen. 
L.  then  instructed  W.  to  send  the  goods  to  M.  at 
Garston.  W.  accordingly  despatched  the  goods 
by  railway.  The  railway  company  gave  notice 
to  M.  of  the  arrival  of  the  goods,  and  further 
gave  notice  that  they  would  hold  the  goods  as 
warehousemen.  L.  then  filed  a  petition  for  the 
liquidation  of  his  affairs  by  arrangement ;  he 
haid  not  paid  W.  for  the  goods.  W.  thereupon 
stopped  the  delivery  of  the  goods,  and  M.  re- 
turned them  to  him.  The  trustee  in  liquidation 
of  L.  having  brought  an  action  against  M.  and 
W.  to  recover  the  value  of  the  goods : — Held, 
that  the  transit  of  the  goods  had  ceased  when 
the  goods'  reached  Garaton  and  came  into  the 
possession  of  M.,  as  forwarding  agent  for  L.,  that 
the  right  to  stop  in  transitu  was  then  at  an  end, 
and  that  the  trustee  was  entitled  to  recover  the 
value  of  the  goods.  Kendall  v.  Marshall^  52 
L.  J.,  Q.  B.  313  ;  11  Q.  B.  D.  356  ;  48  L.  T.  961 ; 
31  W.  R.  597--C.  A. 

ii.  Delivery  to  Carrier, 

Delivery  to  Railway  Company  as  Purchaser' s 
Agent.] — Cotton  was  shipped  at  Charleston,  in 
America,  for  carriage  to  Liverpool.  The  pur- 
chaser resided  at  Luddenham  Foot,  in  Yorkshire. 
The  cotton  was  consigned  to  the  vendor's  agent 
at  Liverpool,  to  whom  the  bills  of  lading  were 
also  sent  by  the  vendor,  together  with  a  bill  of 
exchange  for  the  price  of  the  cotton,  drawn  by 
the  vendor  on  the  purchaser.  On  the  arrival  of 
the  cotton  at  Liverpool,  the  bill  of  exchange  was 
sent  by  the  vendor's  agent  to  the  purchaser,  and 
upon  its  return  accepted  by  him  the  bill  of 
hiding  was  sent  to  him.  He  then  indorsed  the 
bill  of  lading  and  sent  it  to  the  manager  of  a 
railway  company  in  Liverpool,  who  paid  the  sea 
freight  and  obtained  possession  of  the  cotton, 
which  was  then  forwarded  by  the  railway  to 
Luddenham  Foot  station.  The  invoice  of  the 
cotton  which  was  sent  to  the  purchaser  described 
it  as  shipped  by  the  vendor  to  Liverpool,  con- 
signed to  order,  for  account  and  risk  of  the  pur- 
chaser, Luddenham  Foot.  The  bill  of  lading 
provided  for  the  shipment  of  the  cotton  into  the 
port  at  Liverpool,  there  to  be  delivered  to  order 
or  assigns,  he  or  they  paying  freight  immediately 
on  landing  the  goods  : — Held,  tlmt  the  transitus 
prescribed  by  the  vendor  ended  at  Liverpool,  and 
that  after  the  cotton  had  been  delivered  there  to 
the  railway  company  as  agents  for  the  purchaser, 
the  vendor  had  no  right  to  stop  it  in  transitu. 
GUbhes^  Fx  parte j  WhUtooHht  In  re^  45  L.  J.,Bk« 
10 ;  1  Ch.  D.  101 ;  33  L.  T.  479  ;  24  W.  R.  298. 

Goods  sold  by  a  defendant  to  W.,  were  by  him 
delivered  at  a  railway  station,  together  with  a 
delivery  note  (such  delivery  being  in  accordance 
with  previous  transactions  between  the  parties), 
on  7th  November.  On  the  9th  W.  became 
bankrupt,  and  on  the  11th  (he  not  having  in  the 
meantime  given  any  orders  respecting  the  goods, 
or  signified  his  acceptance  of  them)  the  defendant 
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gave  notice  to  the  station  roaster  not  to  part 
with  the  goals.  On  Ist  December,  W.'s  assignees 
gave  notice  to  the  railway  company  that  they 
claimed  the  goods,  which,  on  the  r>th  were  re- 
delivereil  to  defendant : — Held,  that  by  delivery 
at  the  railway  station,  defendant  had  divestel 
himself  of  the  right  of  stoppage  in  transitu. 
Smith  V.  Hudson,  6  B.  &  S.  431  ;  34  L.  J.,  Q.  B. 
145:  11  Jur.  (K.S.)  622;  12  L.  T.  377;  13 
W.  R.  683. 

Manufacturers  at  Sheffield  contracted  to  de- 
liver goods  free  on  board  at  Liverpool,  and  woald 
have  sent  the  goods  thither  in  their  own  name 
but  for  a  sul^equent  arrangement  with  the  pur- 
chasers, under  which  the  goods  were  loadea  in 
trucks  sent  by  the  purchasers,  and  on  their  ai  - 
rival  at  Liverpool  were  warehoused  in  the  name 
of  the  purchasei-s*  agent  there : — Held,  under  the 
circumstances,  that  the  transit  was  at  an  end  m 
law  when  the  goo<lR  were  loaded  in  the  trucks. 
Merchant  Banking  Co.  of  London  v.  Phwnix 
Jifisnenier  Steel  Co,,  46  L.  J.,  Ch.  418  ;  5  Ch.  D. 
£05  ;  36  L.  T.  395  ;  25  W.  R.  457. 

On  Beftual  br  Coniignee  to  Accept.] — 


A.  sold  to  B.  goods  which  were  lying  at  X.,  one 
of  the  stations  of  a  railway  company.  A  portion 
was  by  B.'s  onler  sent  to  Y.,  another  station  of 
the  railway  company,  was  there  taken  by  him, 
and  was  paid  for.  B.  refused  to  take  any  more 
but  A.  sent  the  i-emainder  to  Y.  to  be  delivereil 
to  him.  B.  refused  to  take  them,  and  they  were 
sent  back  to  X. ;  A.  also  refused  to  take  them, 
and  they  were  again  sent  to  Y.,  where  they  re- 
mained till  B.  became  bankrupt.  A.  then 
directed  the  railway  company  to  keep  them  for 
him,  and  they  did  so : — Held,  that  he  had  a  right 
of  stoppage  in  transitu,  and  that  the  company 
was  therefore  justified  in  detaining  the  goods  for 
him.  Bolton  v.  Lancashire  and  Yorkshire  By,^ 
S5  L.  J.,  C.  P.  137 ;  L.  R.  1  C.  P.  431  ;  12  Jur. 
(N.».)  317  ;  13  L.  T.  764  ;  14  W.  R.  430. 

Goods   Shipped   to  Order  of  Vendee.] — The 

right  of  the  vendor  of  goods  to  stop  them  in 
transitu  is  not  lost  by  the  mere  fact  tliat  by  the 
bill  of  lading  under  which  they  are  shipped  they 
are  deliverable  to  the  vendee  or  his  assignees. 
Brindley  v.  Cilgwyn  Slate  Co.^  65  L.  J.,  Q.  B.  67. 
The  plaintiffs  entered  into  a  contract  with  the 
defendants  to  purchase  seventy  tons  of  slates. 
At  the  request  of  the  plaintiffs  the  defendants 
chartered  a  ship  and  loaded  her  with  the  slates 
for  Southampton,  taking  bills  of  lading  by 
which  the  slates  were  deliverable  to  the  vendees 
or  their  assignees.  Before  the  arnval  of  the 
ship  at  Southampton  the  defendants  heard  ('f 
the  insolvency  of  the  plaintiffs,  and  gave  orders 
to  the  master  to  stop  the  slates  in  transitu.  In 
an  action  by  the  plaintiffs  for  non-delivery  of 
the  slates  : — Held,  that  the  transit  was  not  at  an 
end,  and  that  the  defendants  had  a  right  to  stop 
the  delivery  of  the  slates.    Buck  v.  Hatjield  (5 

B.  &  Aid.  632) ;  Boserear  China  Clay  Of.,  Ex 
jmrte  (11  Ch.  D.  660),  followed.     lb. 

Where  Carrier  named  by  Vendee.] — Delivery 
of  goods  by  the  vendor  to  a  carrier,  even  though 
the  carrier  be  nominated  and  hired  by  the  pur- 
chaser, is  only  constructive,  not  actual  delivery 
to  the  purchaser,  inasmuch  as  the  contract  with 
a  carrier  to  carry  goods  does  not  make  the  carrier 
the  agent  or  servant  of  the  person  with  whom  he 
contracts.  B  'serear  China  Clay  Co.,  Lx  parte, 
Cck.  In  re,  48  L.  J..  Bk.  100  ;  11  Ch.  D.  5C0  ; 
40  L.  T.  7L0  ;  27  W.  R.  501— C.  A. 


A  contract  was  entered  into  for  the  sale  of 
some  china  cl'iy  to  be  delivered  fiee  on  board  at 
a  specified  port,  and  to  be  paid  for  by  an  accept^ 
ance  of  the  purchaser.  Afterwards  the  pur- 
chaser chartered  a  ship  and  gave  notice  to  the 
vendors,  who  then  delivered  the  clay  on  boarrl 
the  specified  ship  at  the  port  agreed  upon.  The 
destination  of  the  clay  had  not  been  communi- 
cated to  the  vendors.  Before  the  ship  left  the 
harbour  the  vendore  heard  of  the  insolvency  of 
the  purchaser,  and  gave  notice  to  the  master 
of  the  ship  to  stop  the  clay  in  transitu.  No  bill 
of  lading  had  been  signed,  nor  had  the  purchaser 
given  any  acceptance  fur  the  price  of  the  clay  : — 
Held,  that,  the  clay  being  in  the  possession  of 
the  master  of  the  ship  only  as  carrier,  the  transit 
was  not  at  an  end,  and  the  notice  to  stop  was 
given  in  time.    1  h. 

L.  &  S.,  carrying  on  business  in  London  and 
at  Hong  Kong,  as  L..  S.  &  Co.,  bought  goods  of 
L.  and  others,  merchants  at  Manchester,  to  be 
shipped  to  their  firm  at  Hong  Kong.  L.  &  S. 
contracted  for  the  carriage  and  shipped  the  goods 
in  a  vessel  which  they  engaged,  and  the  bills 
of  lading  deliverable  to  their  firm  in  Hong^ 
Kong  .were  signed  by  the  master  and  handed 
over  to  I..  &  S.  L.  &  S.  became  insolvent,  and 
the  goods  were  shopped  in  transitu  : — Held,  that 
the  transitus  had  not  ended  before  the  arrival  of 
the  goods  at  Hong  Kong,  as  the  transitus  con- 
tinued while  the  goods  were  in  charge  of  a  third 
party,  contracted  with  as  carrier  for  the  purpose 
of  forwarding  them.  B^niger  v.  C&mptitir  a'Es' 
romute  de  Paris,  6  Moore,  P.  C.  (N.8.)  538  ; 
38  L  J.,  P.  C.  30  ;  L.  R.  2  P.  C.  393  ;  21  L.  T. 
33  ;  17  W.  R.  468. 

The  transit  us  of  goods  is  not  ended  by  delivery 
on  board  a  ship  chartered  by  the  vendee.  Bemdi- 
son  V.  Strang,  37  L.  J.,  Ch.  665  ;  L.  R.  3  Ch.  688  ; 
19L.T.  40;  16  W.  R.  1025. 

Coals  sold  at  Hull  were  shipped  on  board  a 
vessel  chartered  by  the  buyer,  to  be  paid  for  in 
cash,  against  bill  nf  lading  in  the  hands  of  the 
seller's  agent,  in  London  : — Held,  that  no  pro- 
perty passed  to  the  buyer  until  the  condition 
was  fulfilled,  and  that  the  price  being  unpaid^ 
the  seller  was  entitled  to  intercept  the  delivery. 
Moakes  v.  Mcolson,  19  C.  B.  (N.8.)  290  ;  34  L.  J., 
C.  P.  273;  12  L  T.  673. 

Goods  were  shipped  by  a  vendor  on  board  a 
ship  belonging  to  the  purchaser,  but  employed 
as  a  general  trader.  Four  bills  of  lading  were 
made  under  which  the  goods  were  deliverable  to 
the  purchaser  or  assigns :  three  of  the  bills  were 
kei)t  by  the  vendor,  and  one  by  the  master  of 
the  ship  : — Held,  that  the  delivery  on  board  the 
purchaser's  ship  was  a  delivery  to  the  purchaser 
so  as  to  preclude  a  f>toppage  in  transitu  before 
the  delivery  of  the  gooils  at  the  port  of  consign- 
ment Sckotsmans  w  Lancashire  and  Yorkshire 
By.,  86  L.  J.,  Ch.  861  ;  L.  R.  2  Ch.  332  ;  16 
L.  T.  189  :  16  W.  R.  537. 

Goods  having  been  purchased  by  merchants  in 
London  of  manufacturers  in  Wolverham|  ton, 
the  purchas'-rs  wrote  to  the  vendors  asking  them 
to  consign  the  go  <i8  "  to  the  *  Darling  Downs,' 
to  Melbourne,  loading  in  the  East  India  Docks." 
The  goods  were  accordingly  delivered  by  the 
vendors  to  carriers  to  be  forwarded  to  the  ship. 
The  vendors  being  subsequently  informed  of  the 
purchaser's  insolvency  gave  notice  to  the  carriers 
to  stop  the  goods,  but  too  late  to  prevent  their 
shii  ment  on  board  the  "  Darling  Downs."  The 
ship  sailed  with  the  goods  on  board  for 
Mclbouiuc,  but  before  she  arrived  the  vendors 
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claimed  the  ffoods  from  the  shipowners  as  their 
property  : — Held,  that  the  transit  was  not  at  an 
end  till  the  goods  reached  Melbourne,  and  there- 
fore that  the  vendors  had  till  then  a  right  to 
stop  them  in  transitu.  Bethell  v.  Clark,  57  L.  J.. 
Q.  B.  302  ;  20  Q.  B.  D.  615  ;  69  L.  T.  808  ;  8G 
W.  R.  611  ;  6  Asp.  M.  C.  346— C.  A. 

A  delivery  by  the  consignor  of  goods  on  board 
a  ship  chartered  by  the  consignee  is  a  delivery 
to  him,  and  the  consignor  cannot  afterwards 
stop  them  in  transitu ;  but  where  the  delivery 
was  made  on  board  such  a  ship  in  Russia,  and, 
by  a  law  of  that  country,  the  owner  of  goods,  in 
case  of  the  bankruptcy  of  the  vendee,  may  sue 
out  process  to  retake  his  goods  on  boani  a  ship, 
and  retain  them  till  payment ;  and  the  owners 
hearing  of  the  insolvency  of  the  vendee,  applied 
to  the  captain  on  board  whose  ship  the  goods 
had  been  delivered  to  sign  the  bills  of  lading  to 
their  order,  which  he  complied  with,  without  the 
necessity  of  suing  out  process  : — Held,  that  this 
was  a  substantial  compliance  with  such  law,  and 
that  the  captain,  on  his  arrival  here,  was  bound 
to  deliver  the  goods  to  the  oriler  of  the  vendors, 
and  not  to  the  assignees  of  the  vendee,  who  had 
become  bankrupt.  Jnglit  v.  Uxhencoad,  1  East, 
615.  And  see  Fowler  v.  M^Taggartj  1  East, 
622,  n. ;  7  Term  Rep.  442,  n. ;  4  R.  R.  485. 

A  trader  in  England  chartered  a  ship  on 
certain  conditions  for  a  voyage  to  Russia,  and  to 
bring  goods  home  from  his  correspondent  there, 
who  accordingly  shipped  the  goods  on  account 
and  at  the  risk  of  the  freighter,  an<l  sent  to  him 
the  invoices  and  bills  of  lading  of  the  cargo  : — 
Held,  that  the  delivery  of  the  goods  on  board 
such  chartered  ship  did  not  preclude  the  right  of 
the  consignor  to  stop  the  goods  while  in  transitu 
on  board  the  same  to  the  vendee,  in  case  of  his 
insolvency  in  the  meantime,  before  actual 
delivery,  any  moi*e  than  if  they  had  been 
delivered  on  board  a  general  ship  for  the  same 
purpose ;  and  a  demand  of  the  goods  having 
been  ma<^le  by  the  agent  of  the  consignor  upon 
the  captain  before  they  were  unloved,  after 
which  he  delivered  them  to  the  assignees  of  the 
vendee  : — Held,  that  the  consignor  might  main- 
tain trover  against  them.  BohtUngk  v.  Iftglis, 
3  East,  381 ;  7  R.  R.  490.  S.  a,  nom.  Boehtiinck 
V.  Schneider,  3  £sp.  58. 

The  fact  that  the  ship  is  named  by  the  con- 
signee makes  no  difference  as  to  stoppage  in 
transitu.  17iompson  v.  Trail,  2  Oar.  &  P.  834  ;  30 
R.  R.  242. 

Upon  a  question  between  the  consignees  of 
the  bill  of  lading  and  the  vendor,  as  to  the 
right  of  the  latter  to  stop  in  transitu,  in  the 
a^nce  of  any  contradictory  evidence,  the  bill 
of  lading,  stnting  that  the  agent  of  the  pur- 
chaser shipped  the  goods  by  his  order,  is  con- 
clusive as  to  the  fact  of  delivery  to  the  purchaser. 
In  such  case  the  court  of  chancery  will  not  inter- 
pose on  behalf  of  the  vendor  to  protect  the 
property  ])ending  litigation,  but  will  leave  the 
vendor  to  the  assertion  of  his  right  at  law. 
Meletopulo  v.  Jlinklng,  6  Jur.  1095. 

Ooodi  Bought  by  Agent  in  England  for 
Foreign  Principal.] — A  commission  agent  in 
London  was  employed  by  merchants  at  Kings- 
ton, Jamaica,  to  buy  goods  for  them  in  England. 
He  ordere  I  the  goods  of  the  manufacturers  **  for 
this  mark,"  thei*e  being  in  the  margin  of  the 
letter  whic*i  gave  the  oixier  a  mark  consisting  of 
two  letters,  with  '*  Kingston,  Jamaica,"  added. 
The  manufacturers  knew  from  previous  dealings 


that  this  mark  had  been  used  by  the  Jamaica 
firm.  Thd  goods  were  to  be  paid  for  by  six 
months'  bills  drawn  by  the  maoufacturers  on 
the  commission  agent  and  accepted  by  him. 
On  the  llth  of  September  the  commission  agent 
wrote  to  the  manufacturers,  telling  them  to  pack 
the  goods  and  mark  them  with  the  mark  pre- 
viou^y  mentioned,  and  to  forward  them  to 
specified  shipping  agents  at  Southampton,  for 
shipment  by  a  particular  ship,  *'  advising  them 
with  particulars  for  clearance."  On  the  13th 
September,  the  manu&cturers  sent  the  invoice 
of  the  gooJs  to  the  commission  agent,  telling 
him  that  they  had  that  day  forwarded  the  goods 
by  railway  to  the  shipping  agents  "with  the 
:  usual  particulars  for  clearance."  The  same  day 
the  manufacturers  wrote  to  the  shipping  agents, 
sending  them  the  particulars  of  the  goods,  and 
adding,  '^  which  please  forward  as  directed." 
The  particulars  described  the  goods  as  marked 
with  the  lettera  originally  given  by  the  commis- 
sion agent,  and  the  words  "  Kingston,  Jamaica,*** 
and  numbered  with  specified  numbers,  but  the 
columns  for  "consignee"  and  "destination"^ 
were  left  in  blank.  The  cost  of  the  carriage  to>. 
Southampton  was  paid  by  the  manufacturers. 
On  the  14th  of  September  the  commission  agent 
sent  to  the  shipping  agents  particulars  of  the 
goods,  giving  the  name  of  the  Jamaica  firm  as 
consignees,  and  stating  the  destination  of  the 
goods  to  be  Kingston,  Jamaica.  The  goods  were 
shipped  on  boaM  the  vessel,  the  bills  of  lading 
describing  the  commission  agent  as  consignor, 
and  the  Jamaica  firm  as  consignees.  After  the-, 
ship  had  sailed,  but  before  her  arrival  at  Jamaica^, 
the  commission  agent  stopped  payment,  and  the 
manufacturers,  who  had  not  been  paid  for  the 
goods,  gave  notice  to  the  shipowners  to  stop  them 
in  transitu: — Held,  that,  as  between  the  com- 
mission agent  and  the  manufacturers,  the  transit 
was  at  an  end  when  the  goods  arrived  at  South- 
ampton, and  that  the  notice  to  stop  was  given 
too  late.  WatJton,  Ex  parte  (5  Ch.  D.  35),  dis- 
tinguished. ATdeSj  Ex  partr,  Iwaxs,  In,  re,  54 
L.  J.,  Q.  B.  666  ;  15  Q.  B.  D.  39— C.  A. 


DeliTory  on  Prineipal'e  VeiMl— Mate's 

Seeeipti.l  — B.  &  S.,  acting  as  agents  m, 
England  for  a  foreign  principal,  parchfued  from 
F.  &  Co.,  in  England,  cement  for  tiie  New 
York  market  ;  the  cement  was  ordered  to  bo 
sent  alongside  a  vessel  which  B.  &  S.  had  pur- 
chased for  their  principal,  and  was  shipped  on 
board  that  vessel :  mate's  receipts  for  the  cement 
were  taken  by  F.  &  Co.  and  handed  on  to  B. 
&  S.,  who  exchanged  them  for  bills  of  lading 
in  which  B.  k,  S.  were  stated  to  be  the  shippers, 
and  which  made  the  goods  deliverable  to  the 
order  of  B.  &  S.  B.  &  S.  gave  all  necessary 
direotioas  as  to  the  destination  of  the  goods  and 
the  sailing  of  the  vessel.  While  the  vessel  was 
on  its  way  to  New  York,  B.  &  S.  became  bank- 
rupt, and  F.  k  Co.  claimed  as  unpaid  vendors 
to  stop  the  cement  in  transitu.  F.  &  Co.  knew 
not  only  that  the  vessel  belonged  to  B.  &  S.'s 
principal,  but  also  that  the  cement  was  bought 
by  B.  k  S.  for  that  principal: — Held,  that  F. 
&  Co.  were  not  entitled  to  stop  the  cement  in 
transitu.  FraneU,  Ex  parte,  Brvw\  In  re,  66 
L.  T.  677  ;  6  Asp.  M.  C.  138  ;  4  Morrell,  146. 

Goodi  in  Carriers*  Warehonse.]— Merchants 
in  London  sold  goods  to  Worsdell,  a  trader  at 
Falmouth,  and  forwarded  the  goods  by  steamer 
to  Worsdell,    Killigrew-stroet,   Falmouth  ;  and 
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they  also  sent  by  post  to  the  purchaser  an  invoice 
which  stated  that  the  goods  were  sent  by  steamer. 
On  the  Slst  of  October  the  goods  were  discharged 
at  Falmouth  and  placed  by  the  company's  agents 
in  a  warehouse  belonging  to  the  company.  The 
course  of  business  of  the  Falmouth  agents  was 
to  hold  the  goods  subject  to  the  order  of  the  con- 
signee on  his  paying  freight  and  warehouse  rent. 
On  the  30th  of  October,  Worsdell  committed  an 
act  of  bankruptcy  by  absconding  from  Falmouth, 
and  no  notice  of  the  arrival  of  the  goods  could  be 
given  to  him.  He  was  adjudicated  bankrupt  on 
the  4th  of  November,  and  a  receiver  appointed, 
and  on  the  same  day,  the  goods  not  having  been 
paid  for  and  not  having  been  claimed  on  behalf 
of  the  consignee,  the  merchants  telegraphed  to 
the  company's  agents  to  stop  delivery  : — Held, 
that  the  transit  was  not  at  an  end  when  the 
goods  were  stopped,  nothing  having  taken  place 
to  constitute  the  company's  agents  at  Falmouth 
bailees  for  the  consignee.  Barrow^  Ex  parte ^ 
Worsdell,  In  re,  46  L.  J.,  Bk.  71  ;  6  Ch.  D.  783  ; 
36  L.  T.  325 ;  25  W.  R.  466. 

Semble,  that  a  wharfinger  holding  goods  in 
transitu  cannot  turn  himself  into  an  agent  for 
the  consignee  so  as  to  put  an  end  to  the  transitus 
without  the  express  authority  of  the  consignee.  Ih. 

Where  goods  were  conveyed  by  a  carrier  by 
water,  and  deposited  in  his  warehouse,  for  the 
convenience  of  the  vendee,  to  be  delivered  out  as 
he  should  want  them : — Held,  that  the  transitus 
was  at  an  end,  and  the  vendor's  right  to  stop 
in  transitu  gone,  although  it  appeared  that  the 
carrier  claimed  to  have  a  lien  on  the  goods. 
Allan  V.  Gripper,  2  C.  &  J.  218  ;  2  Tyr.  217 ;  1 

Xj.  J.,  £«X.   /I. 

A  trader  in  London  was  in  the  habit  of  pur- 
chasing goods  at  Manchester,  and  exporting  them 
to  the  continent  shortly  after  their  arrival  in 
London.  The  goods  consigned  to  him  remained 
in  the  waggon  ofiice  of  the  carriers,  until  they 
were  removed  by  his  agent  for  the  purpose  of 
being  shipped  : — Held,  that  the  transitus  of  the 
goods  was  at  an  end  on  their  arrival  at  the 
waggon  office.  Bowe  v.  Piokford^  1  Moore,  C.  P. 
626  ;  19  R.  R.  466. 

Where  goods  were  given  into  the  cxistody  of 
carriers  as  agents  of  the  vendor,  and,  by  direction 
of  the  purchaser,  they  set  out  on  a  journey  which 
was  to  begin  at  Bradford  and  end  at  Shanghai, 
where  they  were  to  be  delivered  to  a  firm,  who 
would  have  been  under  an  obligation  to  the 
vendor  if  he  had  thought  fit  to  give  him  notice 
•of  his  rights.  The  bills  of  landing  were  retained 
in  England,  and  the  goods  remained  in  the  pos- 
session of  the  carriers.  Before  delivery  of  the 
goods  an  arrangement  was  come  to  by  all  parties 
that  the  goods  should  be  sold  : — Held  that  the 
transitus  was  not  ended.  Watson^  Ex  parte^ 
Love,  In  re,  46  L.  J.,  Bk.  97  ;  6  Ch.  D.  35 ;  36 
L.  T.  75  ;  26  W.  R.  489— C.  A. 

Fotioe  by  Carrier  of  Arrival.] — G.  sold  sixteen 
casks  of  oil  by  letter  to  the  bankrupts,  upon 
terms  of  payment  by  acceptance  at  thirty  days' 
date.  The  oil  arrived,  and  its  arrival  was  notified 
to  the  bankrupts  by  the  carrier.  Subsequently 
O.  telegraphed  to  stop  the  delivery.  The  carrier 
gave  notice  to  the  parties  to  interplead : — Held, 
that  the  transitus  ended  with  the  notice  of  arrival 
of  the  goods,  and  that  the  trustee  in  bankruptcy 
was  entitled.  Govda,  Ex  parte,  Millo,  In  re. 
20  W.  R.  981. 

Betention  of  Bill  of  Lading.]— When  an  un- 


paid vendor  shipping  goods  under  a  contract  of 
sale  takes  a  bill  of  l^ng  making  the  goods  de- 
liverable to  his  own  oider,  and  retains  such  bill 
of  lading  in  his  own  or  his  agent's  hands  for  his 
own  protection,  he  does  not  reserve  the  vendor's 
lien  only,  in  case  of  the  purchaser's  making 
default  in  payment  of  the  price,  but  reserves  a 
right  of  disposing  of  the  goods  so  long  at  least 
as  the  purchaser  continues  in  default.  Ogg  v. 
Skuter,  46  L.  J.,  C.  P.  44  ;  1  C.  P.  D.  47  ;  33  L.  T. 
492 ;  24  W.  R.  100— C.  A. 

DeliTerable  under  Mate's  Beeeipti.] — ^Where 
goods  were  sold  free  on  board,  and  on  their 
shipment  the  agent  of  the  vendor  tendered  a 
receipt  to  the  mate  in  the  absence  of  the  captain, 
by  which  the  goods  were  acknowledged  to  be 
shipped  on  account  of  the  vendor,  which  the 
mate  kept,  but  refused  to  sign,  and  on  the 
following  day  signed  biUa  of  lading  to  the  order 
of  the  vendees : — Held,  that  the  transitus  was 
not  at  an  end,  but  that,  on  the  insolvency  of  the 
vendees,  the  vendor  was  entitled  to  stop  the 
goods.  Uttck  V.  Hatfield,  6  B.  &  Aid.  632  ;  24 
R.  R.  507. 

Goods  contracted  to  be  sold  and  delivered  "  free 
on  board,"  to  be  })aid  for  by  cash  or  bills  at  the 
option  of  the  purchaser,  were  delivered  on  board, 
and  receipts  taken  from  the  mate  by  the  lighter- 
man employed  by  the  sellers,  who  handed  the 
same  over  to  them.  The  sellers  apprised  the 
purchasers  of  the  delivery,  who  elected  to  pay 
for  the  goods  by  a  bill,  which,  the  sellers  having 
drawn,  was  accepted  by  the  purchasers ;  the 
sellers  retained  the  mate's  receipts  for  the  goods, 
but  the  master  signed  the  bill  of  lading  in  the 
purchasers'  names,  who,  while  the  accepted  bill 
was  running,  became  insolvent : — Held,  that 
trover  would  not  lie  for  the  goods  ;  for  that,  on 
their  delivery  on  board  the  vessel,  they  were  no 
longer  in  transitu  so  as  to  be  stopped  by  the 
sellers,  and  that  the  retention  of  the  receipts  by 
the  sellers  was  immaterial,  as,  after  their  election 
to  be  paid  by  a  bill,  the  receipts  of  the  mate 
were  not  essential  to  tlie  transaction  between 
the  seller  and  purchaser.  Coukufjee  v.  Thomp- 
son,  5  Moore,  P.  C.  165  ;  3  Moore,  Ind.  App.  422. 

iii.  Delivery  to  Wharfingers, 

Authority  to  £&d.] — Semble,  that  a  wharf- 
inger holding  goods  in  transitu  cannot  turn 
himself  into  an  agent  for  the  consignee  so  as  to 
put  an  end  to  the  transitus  without  the  express 
authority  of  the  consignee.  Barrow,  Ex  parte, 
Worsdell,  In  re,  46  L.  J.,  Bk.  71  ;  6  Ch.  D.783  ; 
36  L.  T.  325  ;  25  W.  R.  466. 

Habitual  Use  of  Warehouse.] — If  a  consignee 
generally  makes  use  of  a  wharfinger's  warehouse 
as  a  place  to  keep  his  goods,  the  transitus  is  at 
an  end  when  the  goods  are  deposited  there. 
Tucker  v.  Humphrey,  4  Bing.  516 ;  1  M.  &  P. 
378,  n. ;  6  L.  J.  (o.s.)  C.  P.  92.  S.  P.,  Richardson 
V.  Goss,  3  Bos.  &  P.  119 ;  6  R.  R.  727. 

But  where  the  consignee,  though  accustomed 
to  make  such  use  of  the  wharfinger's  warehouse, 
had  not  produced  his  bill  of  lading  to  the  wharf- 
inger, nor  exercised  any  act  of  ownership,  and 
the  wharfinger  delivered  the  goods  to  a  person 
who  had  an  order  from  the  shippers : — Held, 
that  the  transitus  was  not  at  an  end  on  the 
arrival  of  the  goods  at  the  wharfingers.    lb. 

Bales  of  flax  sold  by  A.,  in  London,  to  B., 
residing  at    Mickley    Mill,  near    Ripon,  were 


617 


SALE    OF    GOODS— Rights  of  Unpaid  Vendor. 


618 


addressed  to  B.,  Mickley,  and  were  shipped  for 
Hull,  under  a  bill  of  lading,  making  them  deliver- 
able "at  the  port  of  Borough  bridge,  for  B., 
Mickley  MilL"  The  bales  were  forwarded  from 
Hull  to  Boroughbridge  by  water-carriage,  and 
deposited  there  in  the  warehouse  of  C,  a  party 
unconnected  with  the  carrier,  who  was  in  the 
habit  of  receiving  goods  for  B.,and  holding  them 
at  his  risk,  and  without  charging  warehouse 
rent,  until  fetched  away  by  B.,  or  delivered  to 
other  persons  by  hia  order: — Held,  that  the 
transitus  was  at  an  end,  and  the  bales  could  not 
be  stopped  by  A.  upon  the  insolvency  of  B., 
although  B.  h»d  exercised  no  act  of  ownership 
over  them.  Dodson  v.  Wenttvorth,  4  Man.  k  G. 
1080  ;  5  Scott  (N.R.)  821  ;  12  L.  J.,  C.  P.  59  ;  6 
Jur.  1066. 


Partial  Stoppage.]— H.  &  Co.,  of  Hull, 


having  sold  to  W.,  of  Mickley  Mills,  near  Leeds, 
twenty  mats  of  flax,  they  were  on  the  10th  of 
August  sent  by  railway  to  Leeds,  and  arrived  at 
the  defendants*  warehouse  at  Leeds,  where  it 
was  the  custom  for  the  defendants  to  receive 
goods  sent  for  W.,  and  to  give  him  notice  of 
their  arrival,  and  for  him  to  send  his  carts  for 
them.  On  the  16th  of  August,  W.  sent  his  cart 
and  took  away  ten  of  the  mats.  On  the  18th  of 
August,  H.  &  Co.  sold  to  W.  twenty  other  mats 
of  Hax  and  a  quantity  of  other  goods  ;  the  flax 
was  sent  by  railway  to  Leeds,  and  arrived  at  the 
defendants'  warehouse  ;  the  other  goods  were 
sent  by  sloop  to  Boroughbridge.  On  the  arrival 
of  this  flax  at  the  defendants'  warehouse,  notice 
was  given  to  W.  by  letter,  which  stated  that, 
unless  the  goods  were  sent  for,  they  would 
remain  there  at  warehouse  rents.  On  the  23rd 
of  August,  W.  sent  his  cart  and  took  away  ten  of 
the  latter  mats,  and  left  there  ten  of  the  mats 
last  sent,  and  ten  of  the  former.  On  the  8th  of 
September,  W.  having  become  insolvent,  the 
goods  which  had  been  shipped  for  Borough- 
bridge were  stopped  in  transitu  at  Hull ;  and 
on  the  same  day  the  ten  mats  of  flax  of  the 
second  parcel  were  also  stopped  at  Leeds  by 
H.  &  Co.  On  the  Uth  of  September,  the  sheriff 
entered  and  seized  all  the  flax  in  the  defendants' 
warehouse  sent  by  H.  &  Co.,  under  an  execution 
against  W.  On  the  15th  of  September,  there 
was  also  a  stoppage  by  H.  &,  Co.  of  the  remain- 
ing ten  mats  of  the  flrst  parcel.  It  was  found 
by  the  jury  at  the  trial,  that  the  parties  contem- 
plated that  the  goods  were  to  be  used  for  the 
purpose  of  manufacture  at  Mickley  MiUs: — 
Held,  that  the  transitus  was  at  an  end  on  the 
arrival  of  the  goods  at  the  defendants'  ware- 
house. Wenttoorth  v.  Outhwaite,  10  M.  &  W. 
436;  12L.  J.,  Ex.  172. 

Held,  also,  that  the  stoppage  of  the  goods 
which  had  been  shipped  to  go  to  Boroughbridge 
had  not  the  effect  of  revesting  the  property  in 
the  parcel  of  flax  which  had  been  gent  to  the 
defendants'  warehouse  at  Leeds,  although  com- 
prised in  one  joint  contract  with  the  other 
goods.    lb. 

Held,  also,  that  the  vendor  had  no  right  to 
retake  that  part  which  had  arrived  at  its  jour- 
ney's end.    lb. 

Goodf  to  be  Forwarded.]— Goods  sent  by  the 
directions  of  the  purchaser  to  a  wharfinger  to  be 
forwarded  to  him,  may  be  stopped  in  transitu  by 
the  vendor  in  the  wharfinger  s  hands.  Smith  v. 
OoM,  1  Camp.  282  ;  10  B.  li.  684. 

The  purchaser  of  goods  directed  the  vendors 


to  deliver  the  goods  at  a  certain  wharf,  to  be 
forwarded  by  a  certain  ship,  consigned  to  the 
purchaser  at  a  certain  port.  The  vendors 
delivered  the  goods,  and  took  receipts  from  the 
shipowners  for  the  same,  which  they  delivered 
to  the  purchaser,  who  exchanged  them  for  bills 
of  lading,  and  was  himself  a  passenger  by  the 
same  ship  : — Held,  that  the  goods  were  subject 
to  the  right  of  stoppage  in  transitu.  Lyans  v. 
Jloffnung,  69  L.  J.,  P.  C.  79  ;  15  App.  Cas.  391 ; 
63  L.  T.  293  ;  39  W.  R.  390  ;  6  Asp.  M.  C.  551 
— P.  C. 

Seeeipt    Btating    Goods    Bonglit    by 

Vendee.] — If  goods  are  ordered  from  the  vendor 
to  be  delivered  at  the  London  Docks  with  marks 
as  specified  by  the  vendee,  and  the  vendor 
forwards  the  goods  so  marked  to  the  docks  with 
shipping  instructions  from  the  vendee  that  they 
are  to  be  shipped  on  a  named  ship,  and  the  dock 
company  gives  a  receipt  for  them  to  the  vendor, 
stating  that  they  have  been  bought  of  the 
vendors  on  account  of  the  vendee,  the  transit  is 
determined  when  the  receipt  is  given,  and  the 
vendor  has  therefore  no  right  to  stop  the  goods 
in  transit.  Hughts^  Kx  parte,  Onrney,  In  rCy. 
67  L.  T.  598  ;  7  Asp.  M.  C.  249  ;  9  Morrell,  294. 

DellTery  to  Vendee.] — But  where  good* 


are  delivered  to  a  vendee  at  a  wharf,  who  after- 
wards ships  them  there,  no  subsequent  stoppage 
of  the  goods  in  transitu  can  take  place.  Noble 
V.  Adam»,  7  Taunt.  59  ;  2  Marsh.  366  ;  Holt, 
N.  P.  248  ;  17  R.  R.  445. 

Hot  Landed  in  Consignee's  Name.]— Goods 
were  consigned  to  A.,  deliverable  in  the  port  of 
London.  The  vessel  in  which  they  were  shipped 
arrived  off  the  wharf  at  which  the  captain  was  in 
the  habit  of  trading.  The  captain  called  at  A.'s 
place  of  business,  and  saw  B.  his  clerk — A.  being 
from  home — and  pressed  him  to  send  a  craft  for 
the  goods,  or  be  should  be  under  the  necessity  of 
landing  them.  After  some  days,  B.  wrote  to  the 
captain,  stating  that  A.  was  from  home,  but  he, 
B.,  thought  he  had  better  land  the  goods  on  A.'s 
account.  They  were  accordingly  landed  at  the 
whaif,  and  entered  in  the  wharfingers  book, 
with  freight  and  charges  set  opposite  to  them, 
and  not  in  the  name  of  any  party  as  consignee. 
While  they  were  lying  there,  A.  became  insol- 
vent, and  they  were  stopped  by  the  consignor  : — 
Held,  that  the  transitus  was  not  determined. 
Edwards  v.  Brewer^  2  M.  &  W.  375 ;  6  L.  J., 
Ex.  135. 

Wharflngen  Forwarding.] — M.  purchased  lead 
of  the  plaintiff  at  Newcastle,  without  specifying 
any  place  of  delivery  ;  after  a  time,  M.  desired 
that  it  should  be  forwarded  to  him  in  London, 
and  the  plaintiff  gave  M.'s  agent  an  order  on  the 
plaintiff's  servant  for  its  delivery  ;  the  agent  in- 
dorsed the  order  to  a  keelman,  who  received  the 
lead  and  put  it  on  board  a  vessel  for  London  ; 
the  vessel  arrived  in  London  on  21  st  June,  and 
the  wharfingers  undertook  the  delivery  of  the 
lead ;  M.  failed  on  that  day ;  on  the  22nd  and 
24th  M.  demanded  the  lead  of  the  captain  of  the 
vessel,  who  refused  to  deliver  it,  though  the 
freight  was  tendered,  alleging  that  the  wharf- 
ingers had  stopped  it  on  account  of  the  failure  of 
M.  On  the  28th  a  letter  arrived  from  the  vendor, 
ordering  the  lead  to  be  stopped  in  transitu ;  it 
was  then  on  board  a  lighter  belonging  to  the 
wharfingers  : — Held,  that  the  transitus  was  not 
at  an  end,  and  that  the  vendor  was  in  time  to 
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stop  the  lead.    Jacksim  v.  Xichol^  5  'Bing.  (N.C.) 
608  ;  7  Sco:t,  677  ;  8  L.  J.,  C.  P.  294. 

iv.  Delitery  to  Purchager's  Packer, 

At  Warehouse.] — Where  a  trader  has  been  in 
the  habit  of  having  goods  consigned  to  him  de- 
posited in  the  warehouse  of  his  packer,  the 
delivery  is  complete,  and  the  transitus  o£  such 
gooiis  terminates  upon  their  arrival  at  the 
packer's.  Scott  ▼.  Pettit,  3  Bos.  &  P.  469  ;  7 
R.  R.  804. 

A.,  tho  general  agent  in  London  of  B.  &  Co., 
a  house  at  Paris,  with  power  to  export  for  them 
to  such  markets  as  he  phould  think  fit,  purchased 
goods  in  the  name  of  B.  &  Co.,  of  C.  at  Man- 
chester, and  directed  them  to  be  sent  to  D.,  a 
packer  in  London.  After  their  arrival  A.  had 
some  of  the  gooiis  unpacked  and  Fent  away, 
and  the  remainder  repacked.  News  then  arrived 
of  the  failure  of  B.  k  Co.  : — Held,  that  the  goods 
in  D.'s  hands  were  no  longer  in  transitu,  and 
that  C.  therefore  had  no  right  to  stop  them. 
Leeds  V.  Wright,  3  Bos.  &  P.  320  ;  4  Esp.  243  ;  7 
R.  R.  779. 

Conditional.] — Although  goods  are  de- 
livered to  the  packer  of  the  purchaser,  he  having 
no  warehouse  of  his  own,  if  they  were  to  be  paid 
for  in  ready  money,  and  this  was  intimated  to 
the  packer  when  he  received  them,  they  still 
mav  be  stopped  in  transitu.  Loeschvian  v.  Wil- 
liams, 4  Camp.  181  ;  16  R.  R.  772. 

V.  Part  Delitery, 

DellTery  of  Part  not  oonatrnctlTe  Delivory  of 
Whole.] — A  cargo  of  114  tons  of  miscellaneous 
iron  castings  was  consigned  from  Scotland  to 
London  on  board  a  ship  chartered  by  the 
vendor,  the  bill  of  lading  being  made  out  in 
favour  of  the  purchaser  or  his  assigns,  he  or  they 
paying  freight.  After  thirty  tons  of  the  cargo 
had  been  delivered  to  the  purchaser  the  vendor 
gULVQ  notice  to  stop  the  unloading  of  the  ship.  At 
this  time  only  part  of  the  freight  had  been  paid 
to  the  master  of  the  ship.  Soon  afterwards  the 
purchaser  filed  a  liquidation  petition  and  a  re- 
ceiver was  appointee!.  The  balance  of  the  freight 
was  paid  by  the  receiver,  and  the  remainder  of 
the  iron  was  placed  in  medio  : — Held,  that,  inas- 
much as  it  could  not  be  supposed  that  the  master 
intended  to  abandon  his  lien  for  the  unpaid 
freight,  the  delivery  of  the  thirty  tons  did  not 
operate  as  a  constructive  delivery  of  the  whole 
cargo,  and  that,  consequently,  the  transitus  was 
not  at  an  end  as  to  the  remainder  of  the  cargo, 
and  the  vendor's  notice  to  stop  in  transitu  was 
given  in  time.  Cooper,  Ex  parte,  McLaren,  //i 
re,  48  L.  J.,  Bk.  49  ;  11  Ch.  D.  68  ;  40  L.  T.  105  ; 
27  W.  R.  618— C.  A. 

In  an  earlier  case  part  delivery  by  a  carrier  to 
the  consignee  was  held  to  be  prim&  facie  such  a 
virtual  delivery  of  the  whole  as  to  put  an  end  to 
the  consignor's  right  of  stoppage  in  transitu. 
Betts  V.  Oibbins,  4  N.  &  M.  64  ;  2  A.  &  E.  57  ; 
4  L.  J.,  K.  B.  1. 

A.,  at  a  foreign  port,  shipped  goods  by  the 
order  and  on  the  account  of  B.,  to  be  paid  for  at 
a  future  day ;  and  bills  of  lading  were  accord- 
ingly signed  by  the  master  of  the  ship.  One  of 
the  bills  was  immediately  transmitted  to  B.,  who, 
before  the  arrival  of  the  ship  at  the  place  of 
destination,  sold  the  goods,  and  indorsed  the  bill 
of  lading  to  C.     After  the  arrival  of  the  ship, 


and  a  delivery  of  part  of  the  goods  to  the  ag:nt 
of  C,  B.  became  bankrupt,  without  having  paid 
A.  the  price  of  the  goods : — Held,  that  by  this 
delivery  the  transitus  was  at  an  end  as  to  the 
whole  of  the  goods.  Slvhey  v.  Hey  ward,  2 
H.  Bi.504;  3  R.  R.  386. 

This  case  observed  on  in  Kemp  v.  Folk,  in 
C.  A.,  14  Ch.  D.  466  ;  42  L.  T.  780 ;  28  W.  R. 
785 — C.  A.    In  H.  L.,  ante,  col.  607. 

To  Snb-Vendoet.]— Goods  were  forwarded 


in  bales  by  ship  to  London,  deliverable  to  B.  & 
Co.,  or  their  assigns,  who  were  factors,  for  sale, 
and  were  landed  at  the  defendants'  wharf.  B. 
A:  Co.  gave  the  defendants  orders  to  weigh  and 
deliver  the  goods  to  M.,  who  bad  contracted 
with  B.  &  Co.  for  the  purchase  of  them.  They 
were  accordingly  weighed,  and  an  account  of  the 
weights  sent  to  B.  &  Co.,  who  made  out  invoices 
to  M.  accordingly.  M.  resold  several  bales  of  the 
goods,  which  were  delivered  by  the  defendants, 
upon  his  order,  to  his  vendees ;  the  rest  remained 
at  the  defendants'  wharf  until  they  were  stopped 
by  B.  &  Co.,  as  unpaid  vendore.  They  were 
never  transferi'ed  in  the  defendants'  books  from 
the  names  of  B.  &  Co.  to  that  of  M.,  nor  was  any 
warehouse  rent  paid  by  him  : — Held,  that  B.  ic 
Co.'s  right  of  stoppage  in  transitu  was  not  deter- 
mined bv  the  part  delivery  to  M.'s  vendees. 
Tanner  v.  ScottlL  14  M.  &  W.  28  ;  14  L,  J.,  Ex. 
321.  See  also  Wentworth  v.  OuOiwaite,  ante, 
col.  617. 

Several  Paroels.] — The  vendor  sold  several 
parcels  of  goods,  ana  sent  them  by  railway  to  be 
deliveied  to  the  purchaser  ;  the  expense  of  deli- 
very, was  to  be  paid  by  the  vendor.  Part  of  the 
goods  was  delivered,  when  the  vendor,  having 
suspicions  as  to  the  solvency  of  the  purchaser, 
directeti  the  proper  officer  of  the  railway  com- 
pany not  to  deliver  the  rest : — Held,  that  the 
vendor  had  a  right  to  stop  in  transitu.  Cross, 
ExpaHt,  1  Foub.  N.  R.  215. 

vi.  Effect  of  Delivery  Orders. 

Delivery  passing  Sight  to  Goods.]— Wharf- 
inger's certificates  are  not  documents  of  title, 
and  their  delivery  passes  no  right  to  the  goods  ; 
and  no  custom  of  trade  can  give  them  the 
effect  of  warrants  or  documents  of  title  as 
against  the  vendors.  Gnnn  wBolckow,  Vaughan 
4'  Co.,  44  L.  J.,  Ch.  7^2 ;  L.  R.  10  Ch.  491  ;  32 
L.  T.  781  ;  23  \V.  R.  739. 

Custom.] — By  the  usage  of   the   iron 


trade  warrants  for  goods  *'  deliverable  (f .  o.  b.) 
to  A.  B.,  or  their  assigns,  by  indorsement  hereon,'* 
are  considered  to  pass  to  the  holders  for  value 
free  from  any  vendor's  lien.  Merchnnt  Banking 
Co.  of  London  v.  Phctnix  Bessemer  Steel  Co.,  46 
L.  J.,  Ch.  418  ;  6  Ch.  D.  205  ;  36  L.  T.  395  ;  25 
'♦V.  R.  457. 

Whether  fresh  Agreement  as  to  Goods.]  — 

G.  shipped  linseed  from  Smyrna  to  W.  in  London 
by  a  general  ship.  W.  having  obtained  the  bill 
of  lading,  mortgaged  the  cargo,  and  subsequently, 
before  the  ship's  arrival,  became  bankrupt.  W.'s 
mortgagees,  after  the  ship  had  arrived,  obtained 
a  delivery  order  for  the  linseed,  and  handed  it 
to  an  oflScer  on  board  the  ship,  who  promised  to 
deliver  the  linseed  to  them  when  he  got  it  clear  : 
— Held,  that  this  did  not  amount  to  a  construc- 
tive delivery  of  the  goods,  and  that  the  con- 
signor's right  of  stoppage  in  transitu  remained. 
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Coventry  v.  Glaistonfi,  37  L.  J.,  Ch.  492  ;  L.  R.  6 
Eq.  44  ;  16  W.  R.  837. 

The  test  of  the  consignor's  right  of  stoppa?c 
is  not  whether  the  voyage  is  at  an  cn(l,  but 
whether  there  has  been  a  delivery  of  the  go xls 
to  the  consignee.    2  b. 

In  order  to  create  a  constructive  delivery, 
there  must  be  a  fresh  agreement  between  the 
parties  as  to  holding  or  delivering  the  goods.  lb. 

Whethor  Attornment  by  Carrisn.]— Gools 
were  consigned  to  the  plaintiffs*  order  to  a  rail- 
way station,  and  the  usual  advice  note  was  sent 
by  them  to  the  company.  On  the  12th  April 
the  plaintiffs  sold  these  goods  to  J.,  payment 
half  by  cash,  half  by  bill  at  three  months,  due 
the  13th  July,  and  handed  over  the  advice  note 
to  J.,  with  an  indorsement  directing  the  company 
to  deliver  the  goods  to  J.'a  order.  On  ihe  24th 
April,  J.  handed  over  this  deliveiy  order  to  D. 
AS  collateral  security  for  the  payment  of  money 
advanced  to  him  by  D.,  with  a  second  indoi-se- 
ment  ordering  the  company  to  deliver  the  goods 
to  D.*8  order.  But  neither  this  delivery  order 
nor  that  made  by  the  plaintiffs  was  stamped  in 
Accordance  with  the  Stamp  Act,  1870,  s.  89.  J. 
becoming  insolvent,  D.  on  the  14th  May  wrote 
to  the  company  inclosing  the  delivery  order, 
and  directing  them  to  hold  the  gooils  to  his 
order.  To  this  he  received  the  following  reply 
from  the  goods  manager,  dated  the  loth  May : 
**  I  have  yours  of  yesterday,  inclosing  transfer  of 
rails,  and  beg  to  say  I  hold  them  to  your  onler  ; 
but  you  will  please  produce  this  order  when 
applying  for  the  rails,  and  which  order  must  also 
bear  a  transfer  stamp  by  both  parties  transfer- 
ring the  goods,  in  accordance  with  the  act  of 
parliament.  You  will  be  aware  they  remain 
here  at  owner  s  risk,  and  subject  to  our  usual 
rent-charges."  On  the  19th  May,  D.  affixed  an 
adhesive  stamp  to  each  transfer,  but  omitted  to 
cancel  the  stamps,  as  required  by  ss.  24  and  8U, 
and  the  same  were  never,  up  to  trial,  so  can- 
celled. On  the  23rd  May.  the  company  wrote  to 
the  plaintiffs,  asking  if  they  consented  to  the 
goods  being  deliveied  to  D.,  to  which  they 
replied  on  the  23rd  and  30th  June,  giving  the 
company  formal  notice  to  hold  them  to  their 
^laintifib*)  order;  but  upon  indemnity  being 
given  by  D.  the  goods  were  handed  over  to  D. 
The  bill  given  to  the  plaintiffs  by  J.  in  part  pay- 
ment of  these  goods  not  being  met  at  maturity, 
the  plain tilEs  claimed  the  goods  as  partial  unpaid 
vendors,  and  brought  an  action  agsiin^t  the 
company  for  wrongfully  parting  with  the  posses- 
sion of  them  : — Held,  that  the  condition  in  the 
company's  letter  of  the  15th  May,  as  to  the 
transfer  stamp,  was  no  qualification  of  their 
admission  that  they  held  the  goods  to  D.'s  order ; 
that  the  letter  was  an  absolute  attornment  by 
the  company  to  D.,  by  which  the  plaintiffs*  right 
of  possession  as  unpaid  vendors  was  destroyed, 
ancl  that  the  plaintiffs  were,  therefore,  not  en- 
titled to  recover.  Pooley  v.  6,  E.  Jly.,  34  L.  T. 
537. 

Carrian  declining  to  Aet  upon.] — Where 
^ootls  were  entered  in  the  books  of  the  West 
India  Dock  Company  in  the  name  of  the  original 
consignee  as  owner,  such  consignee  having  sold 
them  to  A.,  who  had  afterwards  made  a  sub-sale 
to  D.,  and  had  given  to  B.  a  delivery  order  for 
the  goods  upon  the  company  : — Held,  that  the 
right  of  A.  to  stop  the  goods  in  transitu  was  not 
thereby  defeated,  such  order  being  one  upon 


which  th3  company,  according  to  their  invariable 
custom,  hail  declined  to  act,  and  had  refuse  I  to 
deliver  thj  gtx)ds  to  B.  without  an  oilier  froai 
the  original  consignee.  Jytckington  v.  Atherton^ 
8  Scott  (N.R.)  38  ;  7  Man.  ic  G.  360 ;  13  L.  J., 
C.  P.  140  ;  8  Jur.  40fi. 


Priorities  nnder.l — On  the  3rd  of  March 


goals  belona^ing  to  C,  lying  at  the  St.  Katharine 
Dock,  in  the  custo.ly  of  the  Docks  Company,  were 
bought  by  D ,  as  broker  for  buyere  and  sellers, 
for  B.  &  Co.,- without  disclosing  the  names  of  his 
principals,  and  D.  indorsed  to  them  the  delivery 
order  he  had  obtained  from  the  sellers,  on  the 
representation  of  B.  &  Co.  that  the  goods  were 
wanted  for  immediate  shipment.  1'hey,  however, 
pledged  their  interest  in  the  goods  to  the  plnin- 
tiflfe,  and  indorsed  the  order  to  them.  On  the 
prompt-day,  the  18th  of  March,  the  plaintiffs* 
clerk  lodged  the  order  at  the  London  office  of 
the  Docks  Company,  with  this  memorandum, 
■'  Hold  within  to  our  onler,  and  have  warrants 
made  out  as  soon  as  possible."  He  was  told  that 
the  warrants  would  be  ready  with  the  g(X)ds  on 
the  20th  of  March.  Three  hours  later  a  messenger 
from  the  office  reached  the  wariant  office  at  the 
dock  house  with  a  notice  that  the  order  had 
been  lodged.  Meanwhile  B.  &  Co.  had  stoppecl 
()ayment,  and  D.  being  so  informed,  and  having 
no  notice  of  the  plaintiffs*  title,  on  the  same  day 
paid  C.  for  the  goods,  and  through  a  clerk,  who 
reached  the  dock  house  before  the.  messenger 
had  arrived,  obtained  at  the  warrant  office  a 
warrant  for  the  goods  in  the  name  of  C,  who 
indorsed  the  same  to  D.,  and  gave  him  a  second 
delivery  order.  The  first  delivery  order  was 
returnetl  to  the  plaintiffs  by  the  docks  company, 
who  refused  to  act  upon  it.  In  an  action  by  the 
plaintiffs,  claiming  as  against  the  docks  com- 
pany, C,  and  D.,  to  be  entitled  to  the  gooils  : — 
Held,  that  D.  was  the  surety  and  B.  &  Co.  the 
principal  debtors  ;  that,  in  the  circumstances  of 
the  case,  the  un^mid  vendors'  lien  had  passed  to 
D. ;  that  the  title  to  the  goods  was  in  D. 
Imperial  Bank  v.  Lofidon  and  St.  Katharine 
Dorks  Co.,  46  L.  J.,  Ch.  335  ;  5  Ch.  D.  193  ;  35 
L.  T.  233. 

vii.  Taking  PossMtittn  oi  Owner, 

Parol  Evidenoe  of  Intention.] — Goods  were 
consigned  to  A.,  deliverable  in  the  river  Thames  ; 
on  the  arrival  of  the  vessel  in  the  river,  the 
captain  presseii  A.  to  have  them  landed  im- 
mediately ;  A.  in  consequence  sent  B.,  his  son, 
with  directions  to  land  them  at  a  wharf  where 
he  was  accustomed  to  have  goods  landed  for  him, 
and  kept  until  he  carted  them  away  to  his  cus- 
tomers in  his  own  carts  ;  but  A.  (being  then  in- 
solvent) at  the  same  time  toll  B.  he  would  not 
meddle  with  the  goods,  that  he  did  not  intend  to 
take  them,  and  that  the  vendor  ought  to  have 
them.  The  goods  were  by  B.'s  direction  Ian  led 
at  the  wharf,  and  there  stopped  in  transitu  by 
the  vendor.  In  trover  for  the  goods  by  the  assig- 
nees, on  the  bankruptcy  of  A.,  against  the  wharf- 
inger : — Held,  that  the  declarations  so  made  by 
A.  to  B.  were  admissible,  althongh  they  were  not 
communicated  to  the  vendor  or  to  the  wharf- 
inger ;  and  that  they  showed  that  A.  had  not 
taken  possession  of  the  goods  as  owner,  and 
therefore  that  the  transitus  was  not  determined. 
Jamet  v.  Griffin,  2  M.  &  W.  622  ;  6  L.  J.,  Ex.  241. 

Transfer  in  Wharfinger's  Books.]— A  vendor 
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by  a  delivery  order,  directed  wharfingers  to 
deliver  to  the  vendee  1 ,028  bushels  of  oats,  bin 
40,  to  be  weighed,  and  the  expense  of  weighing 
to  be  charged  to  the  vendor.  The  vendee  after- 
wards gave  an  order  to  the  same  effect,  on  a  sale 
to  the  plaintifEs.  There  were  no  other  oats  in  the 
bin,  Rnd  they  were  treniferred  to  the  plaintiffs 
in  the  books  of  the  wharfingere,  but  never 
weighed  over.  The  vendor,  on  the  failure  of  the 
first  vendee,  claimed  a  right  of  stoppage  in 
transitu : — Held,  without  reference  to  any  es- 
toppel against  the  wharfingers,  that  the  property 
had  pas^  as  between  buyer  and  seller,  so  as  to 
defeat  the  vendor's  right  of  stoppage.  Swan- 
%Dick  V.  Sathern,  I  P.  &  D.  648  ;  9  A.  Ac  E.  895. 

Sampling  and  Belling  Part.] — A  cargo  of 
eighty  quarters  of  wheat  was  shipped  in  London, 
on  the  6th  December,  1889,  on  board  a  vessel 
bound  to  Barmouth  and  Tremadoc,  and,  by  the 
bill  of  lading,  was  to  be  delivered  at  the  port  of 
Barmouth  and  Tremadoc  to  T.,  or  to  his  assigns, 
on  his  paying  freight,  &c.  The  cargo  was  paid 
for  by  T.  partly  in  cash,  and  partly  by  his  ac- 
ceptance at  two  months.  On  the  28th  January, 
1840,  T.  assigned  all  his  estate  and  effects  to  the 
plaintiff  and  A.,  in  trust  for  the  benefit  of  them- 
selves and  his  other  creditors.  T.  was  at  that  time 
insolvent,  to  the  plaintiff's  knowlwige.  The  bill 
of  lading  was  indorsed  by  T.  to  the  plaintiff  as 
follows  (the  indorsement  being  without  date)  : — 
"  I  do  hereby  order  that  Captain  J.  do  deliver 
the  possession  of  the  within-mentioned  quantity 
of  wheat  to  Mr.  R.  J.,  being  one  of  my  assignees, 
to  be  disposed  of  as  he  may  think  prof  er."  On 
the  4th  Februarj',  the  vessel  arrived  at  Barmouth 
with  the  wheat  on  board,  and  J.  there  went  on 
board  and  took  samples,  and  sold  seventy  of  the 
eighty  quarters,  for  which  he  paid  the  freight, 
and  they  were  delivered  to  the  purchasers  ;  and 
he  directed  the  master  to  take  forwawl  the  re- 
maining ten  quarters  to  Tremadoc.  On  the  9th 
February  T.*s  acceptance  became  due  and  was 
dishonoured  ;  and  on  the  10th,  the  shippers  gave 
notice  to  the  captain  at  Barmouth  not  to  deliver 
the  wheat,  but  to  hold  it  to  their  use.  On  the 
23rd,  the  vessel  arrived  at  Tremadoc,  where  J. 
demanded  the  remaining  ten  quarters,  tendering 
the  freight,  but  the  master  refused  to  deliver  it : 
— Held,  that,  under  these  circumstances  (even 
supposing  the  plaintiff  to  be  in  the  same  situa- 
tion as  T.),  the  right  of  stoppage  in  transitu  was 
determined,  as  to  the  whole  of  the  cargo,  by  the 
acts  done  by  the  pi  lintiff  at  Barmouth.  Jones  r. 
Jones,  8  M.  &  W.  431 ;  10  L.  J.,  Ex.  481. 

Harking  Timber— Conient  of  Vendor.] — The 
defendants  having  sold  timber,  then  lying  at 
their  own  wharf,  to  D.,  for  bills,  payable  at  a 
future  day  ;  which  timber  was  then  marked  by 
D.,  and  a  small  part  of  it  was  forwarded  by  the 
defendants  to  one  place,  and  part  to  another ; 
and  then  D.,  before  the  time  of  payment  arrived, 
sold  the  whole  to  the  plaintiff,  who  notified  such 
sale  to  the  defendants,  and  was  answered  that  it 
was  very  well ;  and  then,  in  their  presence,  the 
plaintiff  marked  all  the  timber  lying  at  their 
wharf,  and  afterwards  marked  that  which  had 
been  forwarded  to  the  two  other  stages  : — Held, 
that  the  defendants,  after  such  assent  to  the 
transfer,  and  such  marking  by  the  plaintiff, 
could  not  retain  or  stop  ^any  of  the  timber  as  in 
transitu  upon  the  subsequent  insolvency,  before 
the  day  of  jmyment,  of  D.,  the  original  vendee, 
to  whom  payment  had  been  made  by  the  plaintiff, 


whatever  question  there  might  have  been  as  be^ 
tween  the  original  vendors  and  vendee.  StovelcT 
V.  Hiiglies,  14  East,  308  ;  12  R.  R.  623. 

Timber  merchants  at  Ledbury,  in  Hereford- 
shire, sold  to  G.,  a  timber  merchant  at  Birming- 
ham, timber,  at  a  certain  price  per  foot,  "  to  be- 
del ivered  free  to  boats  when  require<l.  Payment, 
1002.  by  bill  at  one  month,  and  balance  by  bill 
at  four  months  from  measurement."  The  ven- 
dors brought  the  timber  to  a  wharf  belonging: 
to  a  canal  company,  and  whilst  it  was  there  G> 
measured  and  numbered  each  tree,  and  marked 
it  with  his  initials,  and  expended  money  iik 
squaring  it.  G.  afterwards  gave  the  bills,  and 
inquired  of  the  vendors  whether  they  wished  to 
freight  the  timber  at  Birmingham,  and  their 
terms.  One  of  the  bills  was  paid  ;  but  before- 
the  others  were  due,  and  whibt  the  timber  re- 
mained on  the  wharf,  the  buyer  became  insol- 
vent : — Held,  that  both  the  property  and  pos- 
session of  the  timber  vested  in  G.,  and  therefore 
the  vendors  had  no  right  of  stoppage  in  transitu 
or  of  lien.  Cooper  v.  B^-ll,  3  H.  &  G.  722  ;  34^ 
L.J.,  Ex.  161  ;  12L.  T.  466. 

Redelivering  for  Special  Pnrpoae.]— A.,  a. 
merchant  at  Birmingham,  bought  goods  of  B> 
&  Co.,  commission  agents  at  Manchester  and 
Leeds.  On  the  20th  March,  1844,  the  good* 
were,  by  A.'s  direction,  sent  to  L.  &  Co.,  shipping- 
agents  at  Liverpool,  employed  by  A.  to  receive 
and  forward  them  to  Valparaiso ;  and  on  the 
same  day  B.  &  Co.  wrote  to  L.  &  Co.,  advising: 
them  of  the  transmission  of  patterns,  which 
they  requested  them  to  ship  with  the  goods,  "  as. 
A.  might  direct  them  to  be  shipped."  The  goods- 
were,  on  the  4th  April,  shipped  by  L.  &  Co.  oik 
board  a  vessel  bound  for  Valparaiso,  and  after- 
wards relanded  by  order  of  a  member  of  the 
house  at  Valparaiso,  to  which  they  were  con- 
signed by  A.,  and  sent  to  B.  &  Co.'s  house  at 
Manchester,  for  the  purpose  of  being  repacked 
in  smaller  cases.  The  price  of  the  go(xi8  became 
payable  on  the  26th  April,  but  was  not  paid,  A- 
having,  in  the  meantime,  become  insolvent : — 
Held,  that  the  property  and  possession  of  the 
goods  had  vested  absolutely  in  A.,  the  vendee,, 
before  they  were  redelivered  to  B.  &  Co.  at 
Manchester,  and  that  by  such  redelivery  the 
latter  acquired  no  new  rights  as  unpaid  n  endors. 
Valpy  V.  Gihsim,  4  C.  B.  837 ;  16  L.  L,  C.  P. 
241;  llJur.  826. 

Beceipt — Offer  to  Seieind.] — Goods  w?-c  con- 
signed from  London  to  A.  at  Sunderland,  ac- 
cording to  order,  and  a  draft  for  the  pri'ic  :  the 
invoice  and  the  bill  of  lading  were  forwarded  ork 
the  arrival  of  the  goods  at  Sunderland.  A.  was> 
in  difficulties,  and  desired  that  they  should  not 
be  received  from  the  wharf  where  they  thea 
lay  ;  but  in  his  absence,  and  without  his  con- 
sent, the  goods  were  deposited  on  his  premises. 
He  afterwards  knew  of  these  facts,  and  took  ami 
kept  the  key  of  the  warehouse  in  which  the 
goods  were  deposited.  On  the  4th  of  February, 
he  wrote  to  the  vendor,  returning  the  draft  un- 
accepted, and  stating  the  circumstances  as  to  the 
goods,  and  that  a  stoppage  of  his  business  was- 
decided  upon,  and  continued :  "  I  immediately 
sent  for  my  solicitor,  to  get  his  advice  as  to* 
whether  I  could  not,  under  the  circumstances,, 
return  the  hemp  to  the  wharf.  He  declared  not^ 
which  placed  me  under  the  necessity  of  depriv- 
ing you  of  what  I  consider  your  right.  I  retain 
your  draft,  and,  although  it  can  be  little  sati&- 
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faction  to  you,  must  express  my  extreme  regrret 
that  you  are  so  unfortunately  placed."  On  the 
6th  February  the  vendor  applied  to  A.  for  the 
goods,  and  was  referred  by  him  to  his  solicitor. 
On  25th  February,  A.  made  an  assignment  to 
trustees  for  the  benefit  of  his  creditors,  and  de- 
livered the  key  of  the  warehouse  to  them ;  the 
goods  were  demanded  of  them,  and  were  re- 
fused, and  they  sold  them  : — Held,  that  the  pro- 
perty in  the  hemp  passed  to  A.  by  the  delivery 
on  board  ship,  and  the  forwarding  of  the  bill  of 
lading  ;  that  there  was  no  valid  rescission  of  the 
contract,  for  that  such  can  only  be  by  mutual 
coQsent ;  that  therefore,  any  expression  of  wish 
to  rescind  uttered  by  one  party,  and  not  com- 
municated to  the  other,  is  immaterial ;  that  the 
letter  of  4th  February,  which  was  communi- 
cated to  the  vendor,  did  not  amount  to  an  offer 
against  A.  to  rescind,  but  to  an  assertion  that  he 
could  not  do  so ;  and  that  there  was  no  valid 
stoppage  in  transitu  ;  for  the  natural  transit  was 
ended,  and  the  facts  showed  that  A.  had  taken 
to  the  goods  as  owner,  whilst  they  were  in 
his  possession.  Heinekey  v.  Earle^  8  £1.  k.  Bl. 
410  ;  28  L.  J.,  Q.  B.  79  ;  4  Jur.  (N.6.)  848 ;  6 
W.  K.  687— Ex.  Ch. 

Aott  of  Ownership  by  Aftigneet  of  Vendeo.] 

— Where  goods  were  consigned  to  A.,  and  on  his 
becoming  a  bankrupt  his  assignee  went  to  the 
inn  where  they  had  arrived,  and  put  his  mark 
on  them,  but  did  not  take  them  away,  because 
they  had  been  attached  there  by  a  creditor  of 
the  bankrupt : — Held,  that  the  consignor  could 
not  afterwards  stop  them,  because  they  were  not 
then  in  transitu.  EllU  v.  Ilunt^  3  Term  Rep. 
464  ;  1  R.  R.  743. 

f.  Blfflits  of  Third  Parties. 

lien  of  Carriers.] — A  usage  for  carriers  to 
retain  goods  as  a  lien  for  a  general  balance  of 
account  between  them  and  the  consignees,  can- 
not affect  the  right  of  the  consignor  to  stop  the 
goods  in  transitu.  Opptnheim  v.  RuMell,  3  Bos. 
&  P.  42  ;  6  R.  R.  604. 

A.  consigned  iron  to  6.  in  barter,  and  sent  it 
to  a  carrier  to  be  conveyed,  who  delivered  part 
of  the  cargo  on  the  wharf  of  B.,  but  before  the 
remainder  was  delivered  the  carrier  discovered 
that  B.  was  insolvent,  and  reshipped  the  part 
delivered,  and  retained  the  whole  to  satisfy  his 
lien  for  the  freight  of  the  cargo,  and  for  a 
general  account  between  him  and  the  consignee : 
— Held,  that  the  consignor's  right  of  stoppage  in 
transitu  was  not  gone  ;  and  that  he  might  main- 
tain trover  against  the  carrier  for  the  goods. 
CravDthay  v.  Ikides,  2  I).  &  R.  288  ;  1  B.  &  C. 
181  ;  1  L.  J.  (0.8.)  K.  B.  90  ;  25  R.  R.  348. 

A  claim  of  lien  by  carriers  who  hold  goods  for 
a  consignee  does  not  enlarge  the  consignor's  right 
to  stop  in  transitu.  Allan  v.  Oripper^  2  G.  &  J. 
218  ;  2  Tyr.  217  ;  1  L.  J.,  Ex.  71. 


Wharfinger.] — ^A.,  of  Newcas^e,  shipped 


goods  for  London  to  order  of  B. ;  before  their 
arrival  B.  wrote  to  say  that  he  was  in  failing 
circumstances,  and  would  not  apply  for  the 
goods  on  their  arrival.  To  this  A.  returned  a 
general  answer  without  making  any  mention  of 
the  goods,  but  immediately  left  Newcastle  for 
London,  and  on  his  arrival  applied  at  the  wharf 
of  C,  where  the  goods  had  in  the  meantime  ar- 
rived (and  where  goods  shipped  for  B.  usually 
were  landed  and  kept  till  sent  for  by  him),  ten- 


dering the  freight  and  charges  paid  for  the 
goods,  and  requiring  a  delivery  of  them  which 
was  refused,  unless  upon  payment  of  a  general 
balance  due  from  B.  to  C.  for  wharfage  : — Held,, 
that  the  contract  as  between  A.  and  B.  having 
been  rescinded  previously  to  the  arrival  of  the 
goods,  C.  had  no  right  to  retain  against  A.  for  a 
general  balance  due  to  him  from  B.  Richard^ 
son  v.  Oms,  3  Bos.  ^c  P.  119  ;  6  R.  R.  727. 

Under  Foreign  Attaehment] — ^Aright  of  stop- 
page in  transitu  is  not  divested  by  a  foreign  at- 
tachment at  a  suit  of  a  creditor  of  the  vendee. 
Oppeiikeim  v.  Ru^sell^  3  Bos.  &  P.  42  ;  6  R.'  R. 
604.  S.  P.,  SinUh  v.  OosSj  1  Gamp.  282  ; 
R.  R.  684. 
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SALFORD    HUNDRED 
COURT. 

See  COURT. 


SALMON. 

See  FISH  AND  FISHERY. 


SALVAGE. 

See  SHIPPING. 

Af  applied  to  Life  Inanranco  PoIieiet.]~iS(W 
Insubange. 

Police  preierving  Property.] — See  Liek. 


SANITARY    LAW. 

See  LOCAL  GOVERNMENT— METROPOLIS. 


SATISFACTION. 

By  Way  of  Aooord.]— iS^  Aooobd  and  Satis- 
faction. 

Of  Judgments.]— iSec;  Judombnt. 

Of  Coyenantt  to  Settle.]— iS^^  Settlement. 

Of  Portion   by   Legacy,  and  Ademption   of 
Legacy  by  Portion.]— <ite«  Portion— Will, 

Of  Debt  by  Legacy  to  Creditor.]— iSS?^  Will. 

AdvancoB   and   Debts   between   Parent   and 
Child.]— iSto  Infant. 

By  Payment.]— &«  Payment. 


SATISFIED    TERMS. 

See  MERGER. 
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SAVINGS  BANES. 

&e  BANKER. 


SCHEDULE. 

Of  Doevmeato.] — See  Discoveby. 

In  IBiUs  of  Sale.] — See  Bills  of  Sale. 


SCHEME. 

See  CHARITY. 


SCHOOL   AND   SCHOOL 
BOARD. 

1.  Contracts  a4  to  Schooling^  627. 

2.  Magtera  of  Schnols,  629. 

3.  Scholarshipt,  634. 

4.  Accidents  to  Scholar^  635. 

5.  School  Boards. 

a.  Transfer  of  Schools  to,  635. 

b.  Election  of  Members,  637. 

c.  Contracts  with,  640. 

d.  Attendance  of  Children — Fees,  641. 

e.  Masters,  647. 

/.  Clerk  to  Board,  647. 
g.  Enforcing  Precept,  647. 

6.  Industrial  Schools,  648. 

7.  Rfformatory  Schools,  649. 

S,  Endowed  Schools. — Sfe  Charity. 

9.  Bating  Schools. — See  Rates  and  Ratixo. 

1.  CONTBACTS  AS  TO  SCHOOLING. 

Breach  of  School  Bnlee  by  Parent— Bight  of 
flchoolmaater  to  Befaie  to  Complete  hii  Con- 
tract.]— The  defendant's  son  was  a  pupil  at  the 
plaintifiTs  school,  one  of  the  rules  of  which — 
the  defendant  having  notice  of  it — was  that  no 
*^  exeat,"  or  permission  to  leave  the  school  and 
remain  away  for  one  night,  was  allowed  during 
Easter  Term.  During  Easter  Term  the  defendant 
requested  that  his  son  might  be  allowed  to  come 
home  and  remain  for  the  night,  which  the  plain- 
tiff refused  to  allow  ;  but  subsequently,  on  the 
defendant  repeating  the  request  and  sending  a 
servant  for  the  boy,  the  plaintiff  allowed  him  to 
gq  home,  writing  to  the  defendant  at  the  same 
time  that  he  did  so  on  the  understanding  that 
the  boy  returned  the  same  night.  On  the  boy 
reaching  home,  the  defendant  telegraphed  to  the 
plaintiff  that  it  was  not  convenient  to  send  the 
boy  that  day,  but  he  could  return  the  next 
morning,  to  which  the  plaintiff  telegraphed  in 
reply  that  unless  the  defendant's  son  returned 
that  night  he  should  not  receive  him  back.  In 
consequence  of  the  last  telegram  the  defendant 
did  not  send  the  boy  back,  and  the  present 
action  was  brought  to  recover  the  school  fees  due 
on  the  first  day  of  Easter  Term,  of  which  term 
less  than  three  weeks  had  expired  when  the  boy 


left.  The  defendant  paid  13'.  into  court  with  a 
denial  of  liability,  and  counter-claimed  damages 
for  breach  of  contract  by  the  plaintiff  : — Held, 
that  the  plaintiff's  contract  was  to  board,  lodge, 
and  educate  the  defendant's  son  for  the  term  on 
the  condition  that  he  should  be  at  liberty  to 
enforce,  with  regard  to  the  boy,  the  rules  of  the 
school,  or  such  of  them  as  were  known  to  the 
defendant ;  that  this  condition  having  been 
broken  by  the  defendant,  the  plaintiff  had  the 
right  to  refuse  to  complete  his  contract,  and  was 
consequently  entitled  to  succeed  in  this  action 
boTh  on  claim  and  counter-claim.  Price  v. 
Wilkins,  68  L.  T.  680. 

Action  for  Cost  of  Schooling — Amount  Be- 
eoYdrable.] — Under  a  count,  stating,  that  in  con- 
sideration that  the  plaintiff  had  taken  W.  as  a 
schoolboy  into  an  academy  kept  by  him,  and  that 
he  had  left  it  without  having  given  due  notice, 
the  defendant  promised  to  pay  so  much  as  the 
plaintiff  reasonably  deserved  to  have  : — Held, 
that  the  plaintiff  was  entitled  to  recover  for  a 
quarter  over  the  time  which  W.  stayed,  on  the 
ground  of  a  quarter's  notice  not  having  been 
given,  that  being  one  of  the  terms  upon  which 
he  was  taken.  EirdJey  v.  Price,  2  Bos.  &  P. 
(N.R.)  333  ;  9  R.  R.  654. 

A  child  at  school,  for  whom  payment  had  been 
made  quarterly,  was  sent  home  on  account  of 
illness  four  days  after  the  commencement  of  a 
quarter,  and  did  not  return : — Held,  that  the 
master  was  entitled  to  a  whole  quarter's  school- 
ing, although  there  was  no  express  contract  for  a 
quarter's  notice  or  a  quarter's  pay,  and  although 
the  school  was  a  day  school  in  which  the  child 
was  the  only  boarder.  Collins  v.  Price,  5  Bing. 
132  ;  2  M.  &  P.  233  ;  6  L.  J.  (0.8.)  C.  P.  244  ;  30 
R.  R.  542. 

Bemoral  of  Papil  without  Kotioe.] — A 

father  sent  his  son  to  a  school,  on  the  terms  that 
when  he  removed  him  from  the  school  he  would 
either  give  the  schoolmaster  a  term's  notice  or 
pay  him  an  equivalent  in  money.  To  an  action 
against  the  father  for  removing  his  son  without 
giving  such  notice  or  paying  an  equivalent,  it  is 
a  good  defence  to  show  that  the  removal  was 
only  a  temporary  one,  whilst  the  son  was  unable, 
from  illness,  to  return  to  the  school.  Simeon  v. 
Watson,  46  L.  J.,  C.  P.  679. 

When  Money  beoomei  Due.]  —  School- 
money  for  education,  payable  half-yearly,  is  not 
a  debt  due  until  the  end  of  the  half  year,  so  as  to 
be  recoverable  under  a  commission  against  the 
parent,  who  became  bankrupt  a  few  days  before 
the  end  of  the  half-year,  though  he  had,  just 
before  his  bankruptcy,  taken  his  son  home  for 
the  holidays,  the  contract  not  being  thereby  put 
an  end  to.  Parslow  v.  Dearloce,  4  East,  438 ; 
1  Smith,  281  ;  5  Esp.  78. 

A  schoolmaster  sued  the  defendant  for  a  quar- 
ter's schooling  of  his  son,  the  payment  of  which 
was  contract«l  to  be  made  quarterly.  The  de- 
fendant became  bankrupt  during  such  quarter  '.—' 
Held,  that  his  liability  to  pay  on  the  quart«r-day 
was  not  a  liability  on  a  contingency  within  12  & 
13  Vict.  c.  106,  s.  178,  nor  a  debt  payable  after 
the  bankruptcy  within  s.  172,  and  that  the  claim 
was  therefore  not  barred  by  the  certificate. 
Thotnas  v.  Hopkins,  7  C.  B.  (N.8.)  711  ;  29  L.  J., 
C.  P.  187  ;  6  Jur.  (n.h.)  301  ;  8  W.  R.  262. 

Who  Liable  to  Pay.] — A  mother  took  her 

son  to  school,  and  saw  the  master,  but  no  evi- 
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dence  was  given  of  what  passed  at  that  time. 
Afterwards  a  bill  was  delivered  to  the  boy's 
uncle,  who  said  it  was  quite  right  to  deliver  the 
bill  to  him,  for  he  was  answerable  : — Held,  that 
the  Statute  of  Frauds  did  not  apply,  and  it  was 
proper  to  leave  it  to  the  jury  to  say,  under  the 
circumstances,  wheth»*r  the  original  credit  was 
given  to  the  uncle.  Darnell  v.  Fdalt,  2  Car.  k 
P.  82. 

How   far    KeeeBeary   tliat    AgretmeiLt 

flhonld  be  Stamped.] — Where  a  schoolmaster 
brings  an  action  on  an  agreement  contained  in  a 
prospectus  of  terms,  delivered  to  the  defendant, 
it  is  necessary  to  get  that  identical  copy  stamped 
which  has  been  delivered,  and  it  is  not  sufficient 
to  get  another  copy  stamped.  Williams  v. 
Staughton,  2  Stark.  292. 

But  in  another  case  a  somewhat  similar  pro- 
spectus was  allowed  to  be  read  to  show  what  the 
terms  were,  although  it  was  not  stamped.  Edgar 
T.  Blick,  1  Stark.  464  ;  18  R.  R.  809. 

In  an  action  by  a  schoolmaster  for  a  sum  of 
money,  in  lieu  of  three  months*  notice  of  the  re- 
moval of  the  defendant's  sons  from  school,  it 
appeared  that  the  defendant's  agent  having  ex- 
pressed a  wish  to  place  his  sons  under  the  plain- 
tiflTs  care,  receivea  from  the  latter  a  prospectus, 
which  stated  that  the  terms  were  sixty  guineas 
per  annum,  and  that  three  months'  notice  or 
payment  was  required  previously  to  the  removal 
of  the  pupil.  The  plaintiff,  at  the  time  of  de- 
livering the  prospectus,  agreed  verbally  that  the 
boys  should  be  charged  for  at  the  rate  of  fifty 
guineas  per  annum  each.  The  boys  were  there- 
upon sent  to  the  plaintiffs,  and  were  taken  away 
without  the  stipulated  notice  : — Held,  that  the 
prospectus  wrs  a  proposal  and  not  an  agreement, 
and  that  no  stamp  was  necessary.  Clay  v.  CrofU^ 
20  L.  J.,  Ex.  361. 

XvideiLoe  in.] — ^Where,  to  an  action  by  a 

schoolmaster  for  the  ooard  and  education  of  the 
defendant's  sons,  the  defendant  pleads  that  the 
plaintiff  did  not  furnish  his  sons  with  proper  in- 
struction, board  and  lodging,  and  that  he  there- 
fore removed  them  from  the  school,  he  must  con- 
iine  himself  to  evidence  as  to  the  treatment  of 
his  own  sons,  and  cannot  go  either  into  general 
evidence  of  the  plaintiff's  mode  of  conducting 
the  school,  or  into  evidence  of  his  conduct  with 
reference  to  other  particular  boys.  Clement  v. 
May,  7  Car.  &  P.  678. 

Bet-off.] — In  an  action  to  recover  a  school 

bill,  evidence  of  a  collateral  breach  of  agreement 
on  the  part  of  the  schoolmaster  cannot  be  given 
by  the  defendant  In  order  to  reduce  the  amount 
of  the  bill,  such  a  collateral  breach  being  the 
subject  of  a  cross  action  and  not  of  set-off. 
Jfennequin  v.  O^Doiod,  21  L.  T.  802. 

For  Prioo  of  Clothei.]— A  schoolmaster 

has  no  right  to  charge  for  wearing  apparel  which 
he  has  caused  to  be  supplied  to  a  scholar  without 
the  sanction,  express  or  implied,  of  the  parent  or 
guardian  of  such  scholar.  ClewentM  v.  U'illiamsj 
S  Car.  &  P.  68. 

2.  Masters  of  Schools. 

Appointment.] — Masters  of  grammar  schools 
must  be  licensed  by  the  ordinary,  who  may 
examine  the  party  applying  for  a  licence  as  to 
his  learning,  morality,  and  religion  :  it  is  a  good 
return  to  a  mandamus  (to  the  ordinary  to  grant 


such  a  licence)  to  state  that  he  had  suspended 
granting  his  licence  until  the  party  would  sub- 
mit himself  to  be  examined,  touching  his  suffi- 
ciency in  learning.  Rex  v.  York  QArchbUhop^, 
6  Term  Bep.  490. 

A  power  to  appoint  a  schoolmaster  to  an 
ancient  foundation  given  to  the  vicar  and 
churchwardens  (of  whom  there  were  eleven), 
and,  in  case  of  their  nej^lect  in  appointing,  then 
to  devolve  to  two  corporate  bodies  in  succession, 
and  to  re<iult  in  the  dernier  ressort,  to  the  same 
vicar  and  churchwardens,  to  whom  also  the 
general  power  of  managing  the  trust  was  com- 
mitted, IS  well  executed  by  the  vicar  and  a 
majority  of  the  churchwardens,  especially  if  such 
an  election  is  supported  by  usage.  }VUhnell  v. 
Oartluim,  6  Term  Rep.  388  ;  3  R.  B.  218. 

-^  Alienation  of  Bight  of.] — A  grammar 


school  was  founded  and  endowed  by  virtue  of 
letters  patent,  which  ordained  that  the  school 
should  be  altogether  in  the  patronage  and  dispo- 
sition of  the  founder  and  his  heirs,  by  whom  the 
schoolmasters  and  guardians  should  be  nominated 
for  ever : — Held,  that  such  right  of  nomination 
might  lawfully  be  aliened.  Att.-Oen.  v.  Brent' 
wood  School,  3  B.  &  Ad.  69  ;  1  L.  J.,  K.  B.  57. 

Keod  not  be  in  Writing.] — ^An  appoint^ 


ment  to  tbe  situation  of  a  schoolmaster,  under  a 
conveyance  to  charitable  uses,  may  be  made 
without  writing.  Wilkinson  v.  Malin,  2  Tyr. 
544  ;  2  C.  &  J.  636  ;  1  L.  J.,  Ex.  234. 

Power  and  Duty  of.] — An  action  will  lie 
against  a  schoolmaster  who  permits  an  infant 
pupil  under  his  care  to  make  use  of  fireworks, 
and  he  is  responsible  for  the  mischief  which 
ensues.    King  v.  J^'ord,  1  Stark.  421 ;  18  B.  B.  794. 

To  Expel  Boy.] — ^Although  the  master 

of  a  school  has  the  same  authority  over  the 
scholars  as  the  parents  would  have,  and  there- 
fore may  impose  reasonable  restraints  upon  their 
persons,  either  by  way  of  prevention  or  punish- 
ment of  disorderly  conduct,  yet  he  has  not  a 
discretionary  power  of  expulsion,  but  only  for 
reasonable  cause.  In  judging  of  the  cause,  how- 
ever, great  regard  must  be  had  to  his  necessary 
discretion,  as  to  the  enforcement  of  discipline, 
and  the  wilful  breach  of  its  reasonable  rules 
may  be  sufficient  cause,  and  the  repetition  of 
acts  of  disobedience,  each  in  itself  separately 
insufficient,  may  be  sufficient,  as  showing  a 
persistent  disregard  of  discipline,  and  a  habit 
of  disobedience.  But  if  the  expulsion  is  justi- 
fied on  the  ground  of  some  particular  act  or 
conduct,  not  only  as  likely  to  be  seriously  inju- 
rious to  the  peace  and  good  order  of  the  esta- 
blishment, but  as  committed  with  that  object,  it 
must  appear  that  it  was  of  that  character,  or  the 
justification  would  fail  Fitzgerald  v.  Northcote, 
4  F.  &  F.  656. 

False  Imprifonment  of  Papil.] —Where 

a  master  of  a  school  refuses  to  deliver  up 
the  person  of  a  boy  to  his  parent,  on  account  of 
a  quarter's  schooling  not  having  been  paid,  ac- 
coiding  to  contract,  but  there  is  no  evidence  that 
the  boy  was  present  at  the  refusal,  or  knew  that 
his  mother  had  wished  to  take  him  home,  and 
been  refused,  or  was  in  any  way  restrained, 
though  kept  at  school  during  the  Christmas 
fortnight,  an  action  for  false  impriiionment  can- 
not be  maintained  against  the  master.    Herring 
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V.  Boyley  1  C.  M.  &  R.  377 ;  6  Car.  &  P.  496 ; 
4  Tyr.  801  ;  8  L.  J.,  Ex.  344. 

Dismiasal  of.l — The  governing  body  of  a  school 
constituted  uncier  the  Public  Schools  Act,  1868, 
has,  under  a.  13,  absolute  power  to  dismiss  the 
head  master  of  the  school  at  its  pleasure,  that  is, 
without  assigning  any  reason ;  and  so  long  as 
this  power  is  fairly  and  honestly  exercised  the 
court  of  chancery  cannot  interfere.  Hayman  v. 
Hvghy  Sch<wl  Governors^  43  L.  J.,  Cb.  834 ;  L.  B. 
18  Eq.  28  ;  30  L.  T.  217 ;  22  W.  R.  587. 

They  may  do  so,  moreover,  although  the  head 
master  received  his  appointment  from  a  prior 
governing  body  in  existence  before  the  passing 
of  the  act,  whose  powers  of  dismissal  were  sub- 
ject to  restrictions  as  to  time  and  place  of  exer- 
cise,   lb. 

Queen  Elizabeth  founded  and  endowed  a 
grammar-school,  and  incorporated  certain  per- 
sons and  their  successors  as  governors,  and 
granted  to  them,  for  ever,  full  power  and  autho- 
rity, from  time  to  time,  of  electing,  nominating 
and  appointing  a  master  and  usher  of  the  school, 
80  often  as  to  them  and  their  successors,  or  the 
major  part  of  them,  occasion  them  moving 
thereto,  should  appear,  and  of  removing  the 
master  or  usher  from  the  school  according  to 
their  sound  discretion,  and  of  placing  or  appoint- 
ing other  or  others,  more  fit,  in  their  stead  or 
steads  : — Held,  that  by  the  terms  of  the  charter 
the  governors  might,  in  their  discretion,  remove 
a  master  without  summons  or  hearing,  and 
although  no  charge  against  him  had  been  ex- 
hibited to  them.  Beg,  v.  Darlington,  School 
Governors,  6  Q.  B.  682 ;  14  L.  J.,  Q.  B.  67 ;  9  Jur. 
21 -Ex.  Ch. 

The  governors  were  empowered  to  make  by- 
laws, and  they  made  a  by-law  requiring  certain 
qualifications  in  the  master,  and  ordaining  (for 
the  encouragement  of  well-qualified  persons  to 
accept  the  office)  that  no  master  should  there- 
after be  displaced,  removed  or  removable  from 
the  office,  unless  some  sufficient  cause  of  com- 
plaint should  be  exhibited  in  w^riting  against 
such  master,  and  signed  by  the  governors  or  their 
successors,  and  the  same  cause  of  complaint  be 
first  allowed  of  and  declared  by  them  to  be  a 
sufficient  cause: — Held,  that  the  governors  had 
no  right  thus  to  limit  the  discretion  given  by  the 
charter,  and  that  the  by-law  was  void.    Ih, 

The  neglecting  of  scholars  would  be  a  good 
ground  of  amoval.  Doc  d.  Coyle  v.  CoU^  6  Car.  & 
P.  359. 

A  schoolmaster  elected  by  a  majority  of  the 
trustees  of  a  public  charity  at  a  meeting  of  the 
body,  cannot  be  dismissed  except  at  a  similar 
meeting.  Wilkiruton  v.  Nalin^  2  Tyr.  544  ;  2  C.  & 
J.  636 ;  1  L.  J.,  Ex.  234. 

P.,  in  1674,  devised  estates  for  support  of  a 
school  for  parish  children,  and  directed  that  the 
trustees,  with  consent  of  the  parishioners,  should 
provide  and  keep  an  honest  schoolmaster ;  and 
if  at  any  time  the  schoolmaster  should  be  idle, 
negligent,  or  abuseful  of  his  scholars,  the  trustees 
and  parishioners  should  have  power  to  dismiss 
him.  On  a  vacancy  occurring  the  trustees  re- 
solved that  they  would  give  60/.  a  year  to  a 
master,  or  55^,  he  finding  certain  things ;  that 
the  appointment  was  to  be  for  one  year,  com- 
zqencing  on  the  25th  March  next,  and  liable  to 
bfe  terminated  by  either  party  giving  three 
months'  notice,  and  that  they  would  recommend 
the  plaintiff  for  the  post.  At  a  vestry  meeting 
of  the  parishioners  the  latter  adopted  the  recom- 


mendation, and  appointed  the  plaintiff  school- 
master, subject  to  the  regulations  of  the  trustees. 
On  the  17th  of  April  the  trustees  wrote  to  the 
plaintiff,  that  they  would  pay  him  at  the  rate  of 
55Z.  per  annum  so  long  as,  by  mutual  consent,  he 
should  retain  the  office  of  master ;  the  appoint- 
ment to  be  subject  to  t-ermination  by  three 
months'  notice  from  either  party.  The  plaintiff 
wrote  back,  assenting  to  hold  on  the  terms  men- 
tioned. The  plaintiff  had  entered  into  the  office 
in  March  previously,  and  performed  the  duties. 
On  the  1st  of  March,  1854,  at  a  meeting  of  the 
trustees,  a  resolution  was  adopted,  by  a  majority , 
that  a  notice  should  be  given  to  the  plaintiff  to 
quit  his  office  at  the  end  of  three  months  from 
the  25th  of  March,  1854,  and  a  notice  to  that 
effect,  signed  by  a  majority  of  the  trustees,  was 
forthwith  served  on  him.  Notwithstanding  the 
notice,  he  continued  to  act  as  schoolmaster  until 
the  25th  of  March,  1855,  and  sued  a  trustee  for 
the  three  quarters'  salary  ending  at  that  date : — 
Held,  that  the  trustees,  without  the  assent  of  the 
parishioners,  had  power  to  give  the  notice  to 
determine  the  appointment,  as  the  plaintiff's 
contract  was  with  them  alone ;  that  the  notice 
need  not  be  one  that  required  the  plaintiff  to 
quit  at  the  end  of  a  current  year,  but  that  his 
holding  might  be  terminated  by  a  three  months* 
notice  to  quit  at  any  period  of  the  year ;  conse- 
quently, that  the  plaintiff  was  not  entitled  to  re- 
cover the  three  quarters'  salary  which  he  claimed. 
Ryan  v.  Jenkin^on,  25  L.  J.,  Q.  B.  11. 

Biglit  to  be  Heard  before  Difmiiial.l 


— By  a  scheme  for  the  management  of  Edward 
the  Sixth's  Grammar  school  at  Ludlow,  con- 
firmed by  the  lord  chancellor,  it  was  declared 
that  the  trustees  should  have  authority,  upoD 
such  grounds  as  they  should  at  their  discretion, 
in  the  due  exercise  and  execution  of  the  powers 
and  trusts  reposed  in  them,  deem  just,  from  time 
to  time  to  remove  the  master,  usher,  &c.,  from 
his  office,  subject,  however,  to  certain  formalities 
being  observed : — Held,  that  these  words  con- 
ferral an  absolute  discretionary  power  upon  the 
trustees,  provided  the  formalities  specified  were 
followed,  and  that  they  were  not  bound  to  sum- 
mon the  master  before  them,  or  to  give  him  any 
hearing  or  opportunity  of  defending  himself 
against  the  charges  which  formed  the  ground  of 
his  removal.  Doe  d.  Chtlde  v.  W'ilU,  5  Ex.  894  ; 
20  L.  J.,  Ex.  85.  See  Reg.  v.  Darlington  Schiwl 
Gorernort,  supra. 

The  de^  of  trust  establishing  a  school  pro- 
vided that  the  master  of  the  school  should  be 
appointed  by  the  vicars  of  three  named 
parishes,  or  the  greater  number  of  them ;  and 
the  said  vicars  might  remove  the  master  for  cer- 
tain specified  causes.  In  December,  1890,  two 
of  the  vicars  served  on  the  plaintiff,  the  master 
of  the  school,  a  notice  of  dismissal  signed  by 
them.  No  meeting  of  the  three  vicars  had  been 
summoned  to  consider  the  question  of  the  plain- 
tiff's dismissal,  and  he  had  had  no  opportunity 
of  being  heard  in  his  defence.  There  was  no 
evidence  that  the  third  vicar  had  been  consulted 
in  the  matter : — Held,  that  the  plaintiff  was 
entitled  to  an  injunction, restraining  the  two 
vicars,  who  had  signed  the  notice,  from  removing 
him  from  his  office  until  after  the  holding  of  a 
meeting  of  the  vicars  in  accordance  with  the 
terms  of  the  deed,  and  until  the  plaintiff 
should  have  had  an  opportunity  of  being  heard 
at  such  meeting  in  reply  to  any  charges  made 
against  him.    Held,  also,  that  for  the  purpose  of 
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obtaining  this  relief,  the  consent  of  the  charity 
commissioners,  under  s.  17  of  the  Charitable 
Trusts  Act.  1853,  was  not  necessary.  Fisher  v. 
Jackion,  60  L.  J.,  Ch.  482  ;  [1891]  2  Ch.  84  ;  64 
L.  T.  782. 


Committee — ^Vaoanoiei — Default  of  Sleo- 

tion — Informality  of  Boiolntion.] — A  trust  deed 
of  a  school,  dated  in  1857,  provided  tbat  its  conduct 
and  the  appointment  and  dismissal  of  the  teachers 
should  be  managed  by  a  committee  of  the  vicar, 
curate,  and  churchwardens,  and  five  lay  members 
possessing  certain  property  qualifications,  and 
that  vacancies  should  be  filled  by  nomination  on 
the  part  of  subscribers,  but  that  **  no  default  of 
election  nor  any  vacancy  during  any  current 
year"  should  prevent  tbe  continuing  members 
from  acting  meanwhile.  The  plaintiff  was  ap- 
pointed schoolmaster  in  1861.  The  defendant 
became  vicar  in  1888.  At  that  time  all  the 
original  lay  members'  places  had  become  vacant, 
and  had  not  been  filled  up,  and  the  school  was 
managed  by  the  ex-officio  members.  At  Easter, 
1891,  a  vicar's  churchwarden  was  elected,  but 
not  a  people's  churchwarden.  In  September, 
1891,  a  committee  meeting  was  held  by  the 
vicar,  his  curate,  and  churchwarden,  there  being 
present  also  one  or  both  of  the  sidesmen,  who, 
though  not  members  of  the  committee,  had  been 
in  the  habit  of  attending  the  meetings,  and  a 
resolution  was  passed  to  dismiss  the  plaintiff 
and  the  other  teachers.  One  of  the  sidesmen 
votal  for  the  resolution.  The  people's  church- 
warden of  the  previous  year  had  no  notice  of  the 
meeting,  and  did  not  attend.  The  resolution 
was  on  the  ground  that  owing  to  the  financial 
position  of  the  school  it  was  desirable  to  re- 
arrange the  staff  of  teachers.  The  plaintiff  was 
not  invited  to  attend  the  meeting : — Held,  that 
the  resolution  was  invalid,  first,  because  of  the 
unauthorised  addition  to  the  committee ;  secondly, 
because  notice  of  the  meeting  had  not  been  given 
to  the  people's  churchwarden :  that  on  the 
construction  of  the  deed,  the  remaining  mem- 
bers of  the  committee  could  act  although  there 
had  been  default  in  previous  years  to  elect. 
Lane  v.  Nornian,  61  L.  J.,  Oh.  149  ;  66  L.  T.  83  ; 
40  W.  R.  268. 

Contract  with  Unauthorised  Managers— 

Tmst  Deed.] — A  schoolmistress  appointed  by  de 
facto  managers  of  a  school,  by  an  agreement 
made  by  her  with  them,  under  which  either 
party  could  terminate  the  engagement  by  giving 
three  months'  notice  does  not,  by  remaining  in 
office  for  thirteen  years,  acquire  such  an  interest 
under  the  trust  deed  by  which  the  affairs  of  the 
school  ought  to  be  regulated,  that  she  is  no  longer 
liable  to  be  dismissed  by  the  de  facto  managers, 
but  can  insist  on  receiving  notice  from  properly 
appointed  trustees  of  the  deed.  Pottle  v.  Skarp^ 
<)5  L.  J.,  Ch.  908  ;  75  L.  T.  265—0.  A. 

Tennre — Compensation  under  Lands  Clauses 
Act.] — By  a  royal  charter  persons  were  incor- 
porated as  the  governors  of  the  possessions, 
revenues,  goods  and  chattels  of  a  free  grammar 
school.  By  the  charter,  the  governors  were  to 
find  a  house,  to  be  called  the  schoolhouse,  in 
which  the  school  should  be  fitly  kept.  They  had 
also  power  to  elect  and  remove  the  master  as 
often,  as,  according  to  their  discretion,  they  might 
see  necessary  and  convenient.  They  appoint^  a 
schoolmaster,  and  put  him  into  possession  of  the 
«choolhouse.    The  resolution  by  which  he  was 


appointed  contained  terms  to  which  he  sub- 
scribed his  consent,  and  by  which  he  was  to  keep 
the  house  in  repair,  to  take  certain  articles  at  a 
valuation,  and  give  them  up  at  quitting,  being 
paid  for  them  at  a  valuation,  and  to  give  three 
calendar  months'  notice  before  relinquishing  his 
appointment.  Two- thirds  of  the  governors,  with 
the  sanction  of  the  bishop,  were  to  have  the 
power  of  removing  him,  giving  three  months' 
notice ;  but  in  either  case  the  office  was  to  be 
vacated  only  on  the  21st  June  or  21st  December: 
Held,  that  the  schoolmaster  had  no  greater  in- 
terest in  the  house  than  as  a  tenant  for  a  year,  or 
from  year  to  year,  and  therefore  in  seeking  com- 
pensation under  the  Lands  Clauses  Act,  1845,  was 
confined  to  the  remedy  given  by  s.  121.  Ri-g.  v. 
Mafiohetter,  Shrffield  and  Lincohithire  Ry,  4  £1. 
&  Bl.  88  ;  1  Jur.  (N.s.)  419  ;  3  W.  R.  591. 

^eotment  after  Dismissal.! — The  visitors  and 
feoffees  of  a  free  grammar  scnool,  who  have  dis- 
missed the  schoolmaster  for  misconduct,  cannot 
maintain  ejectment  for  the  recovery  of  the 
possession  of  the  schoolhouse,  till  they  have 
determined  the  master's  interest  therein,  upon 
summons  in  the  ordinary  manner,  when  he  may 
be  heard  in  answer  to  the  charges  forming  the 
ground  of  such  dismissal.  Doe  d.  Tharuft  (Ejirl) 
V.  Qartham,  8  Moore,  368  ;  1  Bing.  357  ;  2  L.  J. 
(0,s.)  0.  P.  17 ;  25  R.  R.  649.  And  see  Rex  v. 
Qa)fkifi,  8  Term  Rep.  109 ;  4  R.  R.  633 ;  and 
Nisioniufij  JSx  parte^  9  Jur.  959. 

In  ejectment  against  a  schoolmaster  who  has 
been  removed  by  the  sentence  of  the  trustees  of 
the  school  for  misbehaviour,  it  is  not  necessary 
to  prove  the  grounds  of  the  sentence,  nor  can  he 
disprove  them.  Doe  d.  Davy  v.  Haddotiy  3 
Dougl.  310. 

He  may  give  in  evidence  the  declarations  of  a 
former  trustee  who  signed  the  sentence,  and 
who  is  since  dead,  for  the  purpose  of  showing 
that  his  signature  was  corruptly  obtained.    Ih, 

The  master  of  an  ancient  endowed  school  is 
entitled  to  the  schoolhouse,  unless  he  has  been 
in  due  manner  amoved  from  his  office  by  those 
having  authority  to  do  so.  Doe  d.  Ck^yle  v.  Cole^ 
6  Oar.  &  P.  359. 

The  vicar  of  the  parish  cannot  recover  the 
school  house  by  ejectment,  although  it  may  have 
been  built  on  what  is  evidently  part  of  the 
churchyard,  if  it  appears  that  the  house  was 
built  on  the  site  of  a  very  old  schoolhouse,  the 
site  of  which  might  have  been  granted  before 
the  disabling  statutes  ;  but  if  a  part  of  the  house 
is  built  on  ground  taken  from  the  churchyard 
recently,  the  vicar  may  remove  that  part.    Ih. 

Of  Board  Sohools.] — See  infra. 

3.   SOHOLABSHIPS. 

Trust  Deed— Beftisal  to  Hoot— Action  by  Can- 
didate.]— ^A  trust  deed  provided  a  scholarship 
for  a  pupil  leaving  a  school  and  going  to 
University  or  New  CoUege,  London,  who  should 

Ease  the  best  examination  in  subjects  chosen 
y  an  examiner  appointed  by  the  trustees. 
An  examination  was  held,  at  which  only  two 
candidates  competed,  and  the  plaintiff  obtained 
the  highest  number  of  marks.  The  examiner, 
however,  certified  that  in  his  opinion  neither 
candidate  was  deserving  of  so  valuable  a  scholar- 
ship. The  trustees  ref^ed  to  award  the  scholar- 
ship, and  the  plaintiff  brought  an  action  for 
a   declaration   that  he   was   entitled    to    the 
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scholarship : — Held,  that  no  candidate  was 
entitled  to  the  scholarship  unless  he  passed  to 
the  satisfaction  of  the  examiner,  although  he 
might  have  obtained  the  highest  numl^r  of 
marks,  and  that  the  trustees  had  acted  rightly. 
JUwIte  V.  Dawmm,  65  L.  J.,  Ch.  31 ;  73  L.  T.  399  ; 
44  W.  R.  77. 

XzamiiLation— Announcement  not  Beenlting 
in  Contraot.] — ^An  announcement  that  an  ex- 
amination for  a  scholarship  will  be  held  does  not 
imply  a  condition  that  the  scholarship  will  be 
given  to  the  competitor  obtaining  most  marks. 
Consequently  there  is  no  contract  on  which  such 
competitor  can  sue  the  trustees  of  the  scholar- 
ship. Spencer  v.  Harding  (L.  R.  6  C.  P.  661) 
followed.  Rocke  v.  Daw»on^  64  L.  J.,  Ch.  301  ; 
[1895]  1  Ch.  4i?0  ;  13  R.  269  ;  72  L.  T.  248  ;  43 
W.  R.  813;  59  J.  P.  231. 


4.  ACCIDENTS  TO  SCHOLAB. 

Volnntary  School— Kegligenoe  of  Teacher  ~ 
Liability  of  Committee  of  Management.]— The 
plaintiff  was  a  scholar  in  a  voluntary  school,  and 
the  defendant,  as  vicar  of  the  parish,  was  a 
trustee  of  the  school,  and  a  member  of  the  com- 
mittee of  management.  The  plaintiff  was  in- 
jured by  the  fall  of  a  black  board  which  was 
being  used  by  a  pupil  teacher,  who  was  in  charire 
of  the  class  in  which  the  plaintiff  was.  The 
schoolmistress  was  appointed  by  the  committee 
of  management,  but  neither  they  nor  the  defen- 
dant had  any  control  over  the  way  in  which  the 
school  was  managed  beyond  the  power  of  dis- 
missing the  mistress  subject  to  an  anneal  by  her 
to  the  bishop  of  the  diocese  : — Helu,  that  the 
mere  fact  of  the  fall  of  the  board  was  not 
evidence  of  negligence  on  the  part  of  the  mistress 
or  the  pupil  teacher  ;  and  that  if  there  had  been 
negligence  on  the  part  of  either  of  them  the  de- 
fendant would  not  have  been  liable.  Critp  v. 
TJunuis,  63  L.  T.  756  ;  55  J.  P.  261— C.  A. 


5.  School  Boards. 

a.  Transfer  of  Schools  to. 

Appointment  of  Tmitees.]  —  By  two  deeds, 
made  in  183s  and  1849,  the  two  jo'nt  rectors  of 
a  parish  were  appointed  trustees  of  a  Church  of 
England  school.  In  1871.  it  having-  become 
necessary  to  appoint  a  new  master,  the  rectors 
could  not  concur  in  nny  appointment,  and  the 
Fchool  was  closed.  A  school  board  having  been 
elected  in  the  district,  it  was  then  proposed  that 
the  school  should  be  transferred  to  the  boaitl 
under  the  Education  Act  of  1870,  s.  23,  which 
requires  a  majority  of  two-thinls  of  the  trustees 
to  effect  such  a  transfer.  With  this  view  a 
memorial  was  presented  to  the  charity  commis- 
sioners, asking  them  to  ap}x>int  three  additional 
trustees,  so  that  the  requisite  majority  might  be 
obtained.  This  course  was  opposed  by  one  and 
supported  by  the  other  of  the  two  joint  rectoi-s. 
The  commissioners,  however,  made  an  oider 
apy.ointing  three  additional  tiustccs.  all  of 
whom  were  churchmen,  one  of  them  being 
chairman  of  the  school  board.  On  a  petition 
by  the  opposing  rector,  by  way  of  appcul  fiom 
the  order,  praying  for  the  discharge  of  the 
order : — Held,  that  it  is  no  objection  to  such 
an  order,  notwithstanding  the  Charitable  Trusts 
Act,  1860,  s.  5,  that  the  commissioners  have 


made  it  on  an  application  of  a  contentious 
character.  Burnham  Xathmal  SchooU^  In  re^ 
Batet,  Expartr,  43  L.  J.,  Ch.  340 ;  L.  R.  17  Kq. 
241  ;  29  L.  T.  495  ;  22  W.  R.  198. 

The  Charitable  Trusts  Act,  1853,  ss.  28,  32, 
gives  the  jurisdiction  to  appoint  trustees  to  the 
master  of  the  rolls  and  the  vice-chancellors  in 
cases  in  which  it  was  previously  necessary  to 
tile  an  information,  bill,  or  petition,  and  by  the 
Act  of  1860  this  jurisdiction  is  transferred  to 
the  charity  commissioners  : — Held,  that  the 
power  to  appoint  additional  trustees  is  clear 
under  the  ordinary  jurisdiction  of  the  court  of 
chancery  ;  that  s.  32  of  the  Trustee  Act,  1850,. 
give*  a  statutory  power  for  that  purpose,  and 
therefore  that  such  a  power  is  vested  in  the 
commissioners.    Ih, 

The  court  will  not,  upon  appeal,  interfere  with 
the  exercise  of  discretion  by  the  commissioners, 
except  in  a  very  strong  case  of  miscarriage  of 
justice,  and  such  discretion  is  properly  exercised 
in  a  case  where,  in  consequence  of  differences 
I  between  the  existing  trustees,  the  school  is 
'  close<l,  and  education  denie^l  to  the  children  of 
the  district.    Ih, 

ObJectionB  to  Tranifer.] — In  the  case  of  a 
school  established  by  and  united  with  the 
national  society,  on  the  express  condition  that 
the  children  attending  it  were  to  be  instructed 
in  the  holy  scriptures,  and  in  the  liturgy  and 
catechism  of  the  Church  of  England,  the  in- 
strument declaring  the  trusts  of  the  school  pro- 
viding that  the  school  was  to  be  always  in  union 
with,  and  conducted  according  to  the  principles 
of,  and  in  furtherance  of  the  ends  and  designs 
of,  the  national  society,  but  containing  no  pro- 
vision whatever  for  its  alienation,  the  consent  of 
the  national  society  was  not  required  to  a  trans- 
fer of  the  school  to  a  school  board,  under  the 
Elementary  Education  Act,  1870,  s.  23 ;  and 
the  proper  mode  of  the  society  to  give  effect 
to  any  objections  to  a  transfer  was  by  appealing- 
before  the  education  department.  Nnt'uinal 
Sffch'ty  V.  LotuUm  School  Boards  Att-Gm.  v. 
Emfliish,  44  L.  J.,  Ch.  229  ;  L.  R.  18  Eq.  608  ;  31 
L.  T.  22  ;  23  W.  R.  2. 

The  majority  of  two-thirds  of  the  school  trus- 
tees requirecl  by  the  Education  Act  anticipates 
any  objection  to  the  transfer  of  a  school  whose 
trustees  are  required  to  be  churchmen.  Burn' 
ham-  yatiunal  ScJuwU^  In,  r^,  BateSy  Ke  parte ^ 
supra. 

Application  of  Funds  en.] — Semble,  in  settlinji^ 
a  scheme  for  the  regulation  of  the  funds  of  a 
charity  school  on  its  transfer  to  a  school  board, 
care  should  be  taken  to  provide  that  the  funds 
shall  be  a])plied  for  the  advancement  of  learn  ii  g 
in  the  school,  as,  for  instance,  by  establishing 
exhibitions  or  scholarshi])S,  and  n'<t  for  the 
general  pur|  oses  of  the  school,  which  would  have 
the  effect  of  a  grant  in  aid  of  tlie  local  rates. 
PvpUtr  and  Blackwall  Free  Sc/ivol.  la  jr,  8 
Ch.  D.  543  :  39  L.  T.  88  ;  26  W.  R.  827. 

By  I  he  terms  of  a  scheme,  approved  in  1852, 
for  apprnpriation  of  the  increasc<l  revenues  of  a 
chariry  estate  originally  applicable  to  the  relief 
of  the  poor,  it  vsa.s  provided  that  a  sum  of  90Z. 
should  be  f)aid  by  the  charity  trustees  tp  the 
tr^'asnrer  of  a  school  i.ssociation  in  Hid  of  The 
exfenes  of  a  school  in  Flint  Street,  Valworth, 
'*  or  any  other  school  that  may  be  established  in 
its  stead,'*  { rovidetl  that  no  sum  should  be  paid 
to  cny  dcnouir.ationLl  school ;  and  thac  if  bucb 
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school  should  "become  materially  altered  in 
discipline,  number  of  children,  or  other  cii-cum- 
stance,'"  then  the  901.  should,  in  the  discretion  of 
the  trustees,  be  applied  for  educational  purposes 
amongst  other  schools  of  a  similar  character  in 
the  parish.  A  transfer  of  the  Flint  Street  scliool 
and  its  endowment  having  been  made  by  the 
managers  to  the  School  Board  for  London: — 
Held,  that  the  Flint  Street  school  had  not  by  the 
fact  of  such  transfer  become  "  materially  altered 
in  discipline,  number  of  children,  or  other  cir- 
cumstance '* ;  and  that  the  trusteesjwere  bound 
to  pay  the  endowment  of  90/.  a  year  to  the 
ScLool  Board.  London  Schotd  Bofird  v.  Favl- 
eoner,  48  L.  J.,  Ch.  41  ;  8  Ch.  D.  571  ;  38  L.  T. 
G36 ;  26  W.  R.  652. 

b.  Election  of  Members. 

Ballot-paperi— Validity  of.]— The  Ballot  Act, 
1872,  sched.  II.,  which  applies  to  municipal  elec- 
tions, directs  that  a  voter  shall  vote  by  placing 
a  cross  on  the  right-hand  side  of  the  ballot-paper 
opposite  the  name  of  each  candidate  for  whom 
he  votes.  A  general  order  of  the  Education 
Depaitment,  made  under  the  Elementary 
Educ.it  on  Acts,  provides  that  the  poll  at  elec- 
tions of  school  boards  in  boroughs  shall  be 
conducted  in  like  manner  as  the  poll  at  a  con- 
tested municipal  election  as  directed  by  the 
Ballot  Act,  1872,  is  to  be  conducted,  and  the  pro- 
visions of  that  Act  shall,  subject  to  the  provisions 
of  the  order,  apply  to  elections  of  school  boards, 
provided  that — "  Every  voter  shall  be  entitled  to 
a  number  of  votes  equal  to  the  number  of  the 
members  of  the  school  b.mid  to  be  elected,  and 
may  give  all  such  votes  to  one  candidate,  or  may 
distribute  them  amongst  the  candidates  as  he 
thinks  fit.  The  voter  may  place  against  the 
name  of  any  candidate  for  whom  he  vntes  the 
number  of  votes  he  gives  to  such  candidate  in 
lieu  of  a  cross,  and  the  form  of  directions  for  the 
guidance  of  the  voter  in  voting  contained  in  the 
Ballot  Act,  1872,  shall  be  altered  accordingly  "  : 
— Held,  applying  the  principal  of  Woodward  v. 
S'tnons  (L.  R.  10  C.  P.  733),  that  the  provisions 
of  the  general  order  and  of  the  Ballot  Act,  1872, 
weie  sufficiently  complied  with  where  ballot- 
papera  at  the  election  of  a  school  board  in  a 
borough  were  marked  otherwise  than  in  the 
mode  prescribed  by  the  order,  if  it  could  be 
ascertained  with  reasonable  certainty  for  whom 
the  voter  in  each  case  intended  to  vote,  and  how 
many  votes  he  intended  to  give,  and  if  it  appeared 
that  he  had  not  intended  to  give  a  greater 
number  of  votes  than  there  were  members  of 
the  school  board  to  be  elected  : — ^Applying  the 
above  principles,  the  court  held  that  ballot- 
papers  marked  by  placing  crosses  instead  of 
ngares,  or  crosses  and  {figures,  or  single  strokes, 
opposite  the  names  of  candidates,  were  valid. 
PhiUipM  V.  Onjf.hT^  L.  J.,  Q.  B.  512  ;  17  Q.  B.  D. 
805  ;  35  W.  R.  197  ;  50  J.  P.  614. 

Principle  of  Counting  Votes.]— Where  at 

a  sc  lool  board  election — the  numbcsr  of  votes  at 
the  disposal  of  a  single  voter  being  regulated 
by  the  numbor  of  candidates — a  voter  chooses 
to  mark  his  ballot  paper  with  crosses  instead  of 
figures,  each  cross  is  to  be  counted  as  a  single 
vo'.e;  and  there  is  no  presumption  that  by 
placing  a  single  crosA  against  the  name  of  one 
ca  idiii.ite  only  the  voter  intended  to  bestow 
all  his  vo  .cs  on,  and  thus  to  exhaust  lii^  w-  ole 
Voting    l^O'.vcr  in    favour   of,  such    caniidj,tc. 


Morris  v.  Betet,  66  L.  J.,  Q.  B.  299 ;  [1897]  1 
Q.  B.  449  ;  76  L.  T.  120  ;  45  W.  R.430 ;  61  J.  P. 
263. 

Validity,  how  determined.] — By  the  Elemen- 
tary Education  Act,  1870,  s.  33,  questions  as  to 
the  right  of  any  person  to  act  as  a  member  of  a 
school  board  may  be  inquired  into  by  the  educa- 
tion department.  A  petition  against  his  election 
cannot  be  sustained  under  the  Corrupt  Practices 
(Municipal)  Act,  1872,  for  although  the  pro- 
visions of  the  Ballot  Act,  1872,  have  been  applied 
to  school  board  elections  by  the  Elementary 
Education  Amendment  Act,  1873,  s.  26,  sched.  2 
the  provisions  of  the  Corrupt  Practices  (Munici- 
pal) Act,  1872,  have  not  been  applied  to  such 
elections,  notwithstanding  the  terms  of  s.  2 
enacting  that  this  act  shall,  so  far  as  is  consis- 
tent with  the  tenor  thereof,  be  **  construed  as 
one  "  with  the  acts  relating  to  boroughs  and  elec- 
tions in  boroughs.  West  Bromwioh  School 
Board,  In  re,  49  L.  J.,  C.  P.  641 ;  5  C.  P.  D. 
191  ;  28  W.  R.  766  ;  44  J.  P.  426. 

BetnmingOffleer— Bill  of  Cfharget.]— The  bill 
of  charges  of  a  returning  officer  at  a  school  board 
election  was  referred  to  the  education  depart- 
ment under  rule  20  of  the  regulations  of  1886, 
which  provides  that  "  if  any  question  shall  arise 
between  the  returning  officer  and  the  school 
board  as  to  his  bill  for  expenses  or  remuneration, 
such  bill  shall  be  referred  to  the  Education 
Department,  whose  decision  thereon  shall  be 
final  and  conclusive."  The  department  awarded 
the  returning  officer  a  smaller  sum  than  he  had 
claimed: — Held,  that  they  were  entitled,  with 
the  consent  of  bHh  parties,  to  reopen  the  in- 
quiry and  award  him  a  different  amount.  Par^ 
sons  V.  Lakenheath  School  Board,  58  L.  J.,  Q.  B. 
371. 

Though  it  is  not  necessary  that  the  person  em- 
ployed as  returning  officer  at  the  first  election  of 
a  school  board  should  be  a  solicitor,  nevertheless 
if  he  be  so,*  the  board  who  is  directed  to  pay  his 
expenses  may  have  his  bill  taxed.  Jonen,  In  re^ 
41  L.  J.,  Ch.  367  ;  L.  R.  13  Eq.  336 ;  20  W.  R. 
395. 

Candidates,  when  Eligible.] — When  under  the 
Elementary  Education  Act,  1870  (S3  &  34  Vict, 
c.  75),  sched.  2,  part  1,  r.  14,  a  member  of  a 
school  boani  vacates  his  office  by  absenting  him- 
self during  six  successive  months  from  all  meet* 
ings  of  the  board,  such  absence  not  being  due  to 
temporary  illness,  or  other  cause  approved  by  the 
boaid,  r.  12  does  not  render  him  ineligible  for 
re-election  at  the  next  triennial  election  of  the 
board.  Reg.  v.  Turniine^  •18  L.  J,  Q.  B.  5 ;  4 
Q.  B.  D.  79  :  37  L.  T.  255  ;  27  W.  R.  150. 

Where  a  debtor  has  been  adjudged  bankrupt 
prior  to  January  1,  1884,  he  is  not  subject  to  the 
disqualifications  mentioned  in  s.  32  of  the  Bank- 
ruptcy Act,  1883,  and  may,  therefore,  be  elected 
and  act  as  a  member  of  a  school  boaixl  after  that 
date.  Bourke  v.  N»tt,  Pulbonnufh  Scftool 
Board  Election,  In  re,  63  L.  J.,  Q.  B.  497  :  [1894] 
1  Q.  B.  725  ;  9  R.  395  :  70  L.  T.  639  :  42  W.  R. 
338  ;  1  Manson  172  ;  58  J.  P.  672-<3.  A. 

Vaoating  Seat— Imprif  onment  for  "  Crime."*]! 
— By  r.  14  of  sched.  2,  part  1,  to  the  Elementary 
Education  Act,  isro,  it  is  provided  that,  if  a 
mcnbcr  of  the  school  boanl  is  ...  .  punished 
with  imprisonment  for  any  crime,  ....  his 
i  o.ticc   snail    thereupon    beoome    vacant.     The 
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plaintdfEf  a  member  of  a  school  board,  suffered 
imprisonment  in  Ireland  on  the  charc^  of  taking 
part  in  a  criminal  conspiracy  heard  before  a 
court  of  summary  jurisdiction  under  the  pro- 
visions of  the  Criminal  Law  and  Procedure 
<Ireland)  Act,  1887  :— Held,  that  the  plaintiffs 
office  as  member  of  such  school  board  had  be- 
come vacant  under  the  above  rule.  Conyheare 
V.  Zondan  Schwl  Boards  60  It,  J.,  Q.  B.  44  ; 
[1891]  1  Q.  B.  118  ;  63  L.  T.  651 ;  39  W.  R.  288  ; 
17  Cox,  C.  C.  191  ;  55  J.  P.  151. 

Declaring  Member  in  Default.] — ^A  school  board 
cannot  declare  a  member  to  be  in  default  on  the 
ground  of  six  months*  absence,  unless  an  oppor- 
tunity is  given  to  the  member  to  explain. 
Michardwn  v.  Methley  School  Boards  62  L.  J., 
Oh.  943  ;  [1898]  3  Ch.  510  ;  3  R.  701  ;  69  L.  T. 
308  ;  42  W.  R.  27. 


Ifljnnetion  to  Beetrain.] — The  court  has 


jurisdiction  under  the  Judicature  Act,  1873,  s.  25, 
8ub-s.  8,  to  restrain  by  injunction  a  school  board 
€rom  declaring  a  member  in  default  and  proceed- 
ing to  the  election  of  a  new  member.    lo. 

Personation  of  Voteri.l—The  Elementary 
Education  Acts  (83  &  34  Vict.  c.  75,  s.  90,  and 
36  &  37  Vict.  c.  86,  second  sched.),  which  impose 
a  penalty  for  the  ofience  of  personating  any 
one  entitled  to  vote  at  the  election  of  a  school 
board,  do  not  include  the  offence  of  personating 
at  the  voting  for  a  resolution  for  application  for 
a  school  boanl ;  and  an  order  in  council  purport- 
ing to  be  made  under  the  acts,  and  imposing  a 
penalty  upon  any  one  guilty  of  such  offence,  is 
invalid.  Reg,  v.  Sankey,  47  L.  J.,  M.  C.  96  ;  3 
<J.  B.  D.  879. 

Ck)mipt  Praetioet  at  Xleotion — Conyiction  for.] 
— An  election  for  a  school  board  was  about  to 
take  place,  and  A.  and  a  friend  attended  at  a 
public-house  in  the  district,  and  there  met  several 
inhabitants,  many  of  whom  were  votere.  His 
friend,  after  discussing  various  local  matters, 
suggested  A.  as  a  fit  and  proper  person  to  be 
•elected  to  the  school  board.  A.  addressed  those 
present  upon  the  subject  of  a  school  board  and  of 
his  candidature.  He  was  then  proposed  by  one 
•of  those  present  as  a  fit  and  proper  person  to  be 
elected,  and  his  health  and  success  were  drunk. 
Olasses  round  for  those  pr&sentwere  then  ordered 
by  four  different  persons  in  succession,  A.  having 
^iven  and  paid  for  one  of  such  orders.  He  was 
4ifterwards  a  candidate,  and  went  to  the  poll. 
An  information  having  been  laid  against  him 
under  33  k  34  Vict.  c.  75,  s.  91,  for  corrupt  prac- 
tices, and  being  convicted  by  the  justices  : — 
Held,  that  the  conviction  was  correct.  Tumbull 
v.  Welland,  2^  L,T,7S0, 

W.  G.  was  charged  in  an  information  with 
having  been  guilty,  at  the  election  of  members  of 
the  school  board  of  S.,  of  "corrupt  practices, 
contrary  to  the  sub-s.  of  s.  91  of  the  Elementary 
Education  Act,  1870,"  and  was  thereon  con- 
victed : — Held,  that  the  conviction  was  bad,  as 
the  information  insufficiently  described  the 
-offence,  for  that  under  the  Elementary  Education 
Act,  1873,  B.  24,  Bub-8.  1,  the  offence  ought  to 
have  been  specified,  and  the  time  and  place  men- 
tioned. Reg,  V.  Jngall,  42  L.  T.  538  ;  29  W.  B. 
^88  ;  44  J.  P.  552. 

«  ConTietion  "  inclndee  **  Snmmary  Con- 

Tiction.''] — On  a  motion  to  quash  a  conviction 


of  G.  for  treating  at  a  school  board  election,  the 
objection  raised  was  that  treating  was  an  in- 
dictable offence,  and  not  punishable  on  summary 
conviction,  the  words  in  33  &  34  Vict.  c.  75,  s.  91, 
being  "  conviction,"  and  not,  as  in  the  previous 
sections,  "  summary  conviction  "  : — Held,  that 
the  word  "  conviction  "  in  s.  91  meant "  summanr 
conviction,"  and  the  justices  had  jurisdiction, 
and  that  the  conviction  was  good.  Reg,  v. 
Oaunt,  50  L.  J.,  M.  C.  32 ;  43  L.  T.  696 ;  29 
W.  R.  289  ;  45  J.  P.  222. 

Appeal  firom  Commiisioner'B  Deoiiion.] — The 
high  court  has  no  jurisdiction  to  entertain  an 
appeal  against  the  decision  of  a  commissioner 
appointed  to  inquire  into  alleged  corrupt  or 
illegal  practices  at  a  school  board  election,  except 
on  points  of  law  reserved  for  its  decision  by  way 
of  a  case  stated  by  the  commissioner.  tSchool 
Board  Election,  In  re,  Ayres,  Ex  parte,  64  L.  T. 
296. 

c.  Contracts  with. 

Compnliory  Pnrchate  of  Lands —Agreement 
for  Exchange  with  Third  Party  Prior  to  Kotice 
to  Treat.] — A  school  board  served  on  R.  the  cus- 
tomary notice  to  treat  for  land  belonging  to  him, 
all  the  requisite  preliminaries  required  by  the 
Elementary  Education  Act,  1870,  having  pre- 
viously been  complied  with.  Prior,  however,  to 
the  service  of  such  notice  to  treat  and  to  the 
passing  of  the  confirmation  act  as  required  by 
the  above  act,  the  board  had  entertained  and 
adopted,  subject  to  the  sanction  of  the  education 
department,  a  proposal  from  one  B.,  a  neighbour- 
ing landowner,  for  exchanging  a  portion  of  the 
land  to  be  acquired  by  the  board  from  R.  for  a 
piece  of  B/s  land,  he  undertaking  to  form  the 
land  so  to  be  conveyed  to  him  by  the  board  into 
a  public  road.  There  was  evidence  to  show  that 
such  road,  when  made,  would  be  advantageous  to 
the  school  intended  to  be  erected  : — Held,  on 
motion  by  R.  for  an  injunction  to  restrain  the 
board  from  putting  in  force  their  statutory 
powers  with  respect  to  so  much  of  the  land 
comprised  in  the  notice  to  treat  as  they  proposed 
to  convey  to  B.,  that  the  board  were  justified  in 
the  course  they  had  taken,  and  could,  if  they 
obtained  the  sanction  of  the  education  depart- 
ment, carry  out  the  proposal.  RolU  v.  London 
School  Board,  27  Ch.  D.  639  ;  51  L.  T.  567  ;  33 
W.  R.  129. 


Land  taken  by  Agreement— Beetrictive 


Covenant — Compensation.]  —  A  school  board 
taking  land  by  agreement  for  the  purposes  of  the 
Elementary  Education  Act,  1870,  are  not  liable 
to  an  action  for  breach  of  a  restrictive  covenant, 
by  which  the  land  was  bound  in  the  hands  of 
their  vendor,  but  the  only  remedy  of  the  cove- 
nantee is  compensation  under  s.  68  of  the  Lands 
Clauses  Consolidation  Act,  1845.  Kirhy  v. 
Harrogate  School  Board,  65  L.  J.,  Ch.  376 ; 
[1896]  1  Ch.  437 ;  74  L.  T.  6 ;  60  J.  P.  182— 
0.  A. 

Easement — Compensation.]  —  A  school 

board  taking  lands  under  the  Elementary 
Education  Act,  1870,  need  not  give  notice  to 
treat  to  the  owners  of  easements  over  the  land 
taken  ;  but  compensation  in  respect  of  such  ease- 
ments is  to  be  given  as  for  lands  injuriously 
affected.  Clark  v.  LoTuU)n  School  Board,  43 
L.  J.,  Ch.  421 ;  L.  R.  9  Ch.  120 ;  29  L.  T.  908 ; 
22  W.  R.  354. 
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To  barrow  Money  temporarily.] — A  school 
board  have  not  power,  when  the  school  fund 
proves  insufficient,  to  contract  a  temporary  loan 
for  the  purpose  of  meeting  their  current  expenses 
until  they  can  obtain  money  out  of  the  rates. 
Beg,  T.  Meed,  49  L.  J.,  Q.  B.  600  ;  5  Q.  B.  D.  483  ; 
42  L.  T.^835  ;  28  W.  R.  787  ;   44  J.  P.  633— C.  A. 

Oflleer-Jkrehitect — Contract  net  under  Seal — 
LiabiUty  of  BoardJ— By  33  &  34  Vict.  c.  75 
(the  Elementary  Education  Act,  1870),  s.  30, 
sab.-s.  (1),  a  school  board  shall  be  a  body  cor- 
porate .  .  .  having  a  perpetual  succession  and  a 
common  seal .  .  .  sub.-s.  (4),  any  minute  made 
of  proceedings  at  meetings  of  the  school  board, 
if  signed  by  .  .  .  the  chairman  .  .  .  shall  be 
receivable  in  evidence  in  all  legal  proceedings 
without  further  proof  .  .  .  sub.-s.  (6),  the  rules 
contained  in  the  third  schedule  shall  be  observed. 
By  s.  35  a  school  board  may  appoint  a  clerk 
and  a  treasurer  and  other  necessary  officers 
...  By  the  Third  Schedule,  7,  the  appointment 
of  any  officer  of  the  board  may  be  made  by  a 
minute  of  the  board  signed  by  the  chairman  of 
the  board,  and  countersignevl  by  the  clerk 
{it  any)  of  the  board,  and  any  appointment  se 
made  shall  be  as  valid  as  if  it  were  maile  under 
the  seal  of  the  board.  By  a  minute  signed  by 
the  chairman  of  a  school  board  and  counter- 
signed by  the  clerk,  the  plaintiff  was  appointed 
architect  of  the  board,  and  under  onlers  given  by 
subsequent  minutes  so  signed  and  counter- 
signed and  communicated  to  him,  he  prepared 
pUns  for  the  board  : — Held,  that  by  virtue  of 
the  provisions  of  the  act  he  was  entitled  to 
recover  payment  for  his  services  although  the 
appointment  and  orders  were  not  under  seal. 
Scott  V.  Great  aifton  School  Board,  I  Cab,  Ac  E. 
435  ;  14  Q.  B.  D.  500 ;  52  L.  T.  105 ;  33  W.  R. 
368.    Affirmed  in  C.  A. 

d.  Attendanoe  of  Ohildren—Feea. 

School  Feet.]— Money  granted  under  the  Ele- 
mentary Education  Act,  1873  (36  &  37  Vict.  c. 
86),  s.  3,  for  the  education  of  the  children  of 
pei'suns  receiving  relief  out  of  the  workhouse, 
need  not  be  paid  to  the  parents,  but  may  in 
the  discretion  of  the  guardians  be  directly 
applied  in  payment  of  the  school  fees.  Darling- 
ton.  Union,  In  re,  32  L.  T.  320. 


Action  to  recover — Implied  Promice  to 


thirty  hours  a  week.    The  justices  refased  to 

convict  a  father  for  neglecting  to  cause  his  son, 

between  five  and  thirteen  years  of  age,  to  attend 

'  school  as  required  by  that   by-law,  because  the 

son  was  employed  in  a  boot  manufactory,  and 

attending  school  more  than  ten  hours  a  week, 

'  pursuant  to  the  Workshops  Regulation  Act,  1867 

!  (30  &  31  Vict.  c.  146),  s.  14  :— Held,  that  this 

by-law  was  not  contrary  to  the  section  of  the 

,  Workshops  Act,  which  requires  every  child  who 

i  is  employed  in  a  workshop  to  attend  school  for 

'  at  least  ten  hours  a  week  ;  and  that  the  father 

I  ought  to  have  been  convicted.    Bury  v.  Clierry- 

boh%  1  Ex.  D.  457  ;  35  L.  T.  403. 

Enforcing— Factory  Acti.]  —  A  school 


pay.] — No  action  to  recover  arrears  of  fees  for 
tuition  can  be  maintained  by  a  school  board  against 
the  parent  of  a  child  attending  a  public  ele- 
mentary school ;  for  it  being  compulsory  upon 
the  parent  to  cause  his  child  to  attend  a  school,  his 
act  in  sending  the  child  to  school  is  not  voluntary, 
and  no  promise  to  pay  the  fees  can  be  implied  ; 
and  the  Elementary  Education  Acts,  1870  to 
1880,  contemplate  that  the  remedy  to  enforce 
payment  of  fees  shall  be  by  an  attendance  order 
and  by  summary  proceedings  before  justices  and 
not  by  action.  Saunders  v.  Richardton  (7 
Q.  B.  D.  388)i  approved.  Londoti  School  Board 
V.  Wright,  53  L.  J.,  Q.  B.  266 ;  12  Q.  B.  D.  578  ; 
50  L.  T.  606  ;  32  W.  R.  677  ;  48  J.  P.  484— C.  A. 

By-Laws  for  Attendance  at  School.] — A  by- 
law made  by  a  school  board,  with  the  approval 
of  the  Education  Department,  under  the  Ele- 
mentary Education  Act,  1870  (33  &  34  Vict.  c. 
75),  8.  74,  provided  that  all  children  in  the  dis- 
trict subject  to  the  act  should  attend  school  for 
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board  is  not  entitled  to  enforce  the  provisions  of 
its  by-laws,  with  regard  to  the  hours  of  attend- 
ance of  children  at  school,  in  the  case  of  children 
employed  in  factories  who  are  attending  efficient 
elementary  schools  pursuant  to  the  Factory  Acts. 
The  Elementary  Education  Acts  do  not  control 
the  provisions  of  the  Factory  Acts  regulating 
the  education  of  children  employed  in  accoixlance 
with  those  acts.  AfelJor  v.  Denhain,  48  L.  J., 
M.  C.  113 ;  4  Q.  B.  D.  241  ;  40  L.  T.  395  ;  27 
W.  R.  496. 

Ko  Appeal  to  Conrt  of  Appeal.] — ^The 

court  of  appeal  has  no  jurisdiction  to  hear  an 
ap{)eal  from  a  decision  of  the  high  court  of 
justice  upon  a  case  stated  by  justices  as  to  an 
information  for  contravening  the  by-laws  of  a 
school  constituted  under  the  Elementaiy  Edu- 
cation Act,  1874  :  for  the  information  relates  to 
a  criminal  matter,  within  the  meaning  of  the 
Supreme  Court  of  Judicature  Act,  1873,  s.  47. 
Mellor  V.  Denham,i9  L.  J.,  M.  C.  89  ;  5  Q.  B.  D. 
467  ;  42  L.  T.  493  ;  44  J.  P.  472 -C.  A. 

Kon-Attandanoe  —  **  Beasonable  Excuse.] — A 
by-law  made  under  the  Elementary  Education 
Acts  provided  that, '•  The  parent  of  every  child 
of  not  less  than  five  nor  more  than  thirteen 
years  of  age,  shall  cause  such  child  to  attend 
school,  unless  there  be  a  reasonable  excuse  for 
non-att«ndance.  Reasonable  excuses :  Any  of 
the  following  reasons  shall  be  a  reasonable 
excuse,  viz. :  (a)  That  the  child  is  under  efficient 
instruction  in  some  other  manner  ;  (b)  That  the 
child  has  been  prevented  from  attending  school 
by  sickness  or  an  unavoidable  cause  ;  (c)  That 
'  there  is  no  public  elementary  school  open  which 
the  child  can  attend  within  two  miles.  .  .  ." 
From  the  1 8th  May  to  the  23rd  of  September, 
the  respondent,  an  engine-driver,  caused  his 
child  to  be  sent  daily  from  home  in  time  to 
arrive  at  school  when  it  opened.  He  did  not 
receive  any  notice  that  the  child  had  not  duly 
attended,  except  on  two  occasions.  On  both 
occasions  the  respondent's  wife  corrected  the 
child.  Nevertheless  it  often  failed  to  attend 
school.  At  the  hearing  of  an  information,  which 
charged  that  the  respondent  on  and  ever  since 
the  18th  of  May  had  neglected  the  by-law  in 
not  causing  his  child  to  attend  school,  the  justices 
found  that  he  had  done  all  that  could  reasonably 
be  expected  of  him  to  secure  the  attendance  of 
the  child  at  school,  and  had  reasonable  grounds 
for  believing,  and  did  believe,  the  child  was  duly 
attending  school,  and  had,  therefore,  a  *'  reason- 
able excuse  '*  for  not  causing  the  child  to  attend 
school : — Held,  that  there  may  be  other  "  reason- 
able excuses  "  for  not  causing  the  child  to  attend 
school : — Held,  that  there  may  be  other  "  reason- 
able excuses"  within  the  meaning  of  the  by- 
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law  besides  the  three  reasons  therein  specified, 
and  that  the  justices  were  right.  Belper  School 
Board  v.  Bailey,  51  L.  J.,  M.  C.  91  ;  9  Q.  B.  D. 
259  ;  46  J.  P.  43*8. 

A  school  board  made  a  by-law  under  s.  74  of 
the  Elementary  Education  Act,  1870,  providing 
that  "  the  parent  of  every  child  of  not  less  than 
five  nor  more  than  thirteen  years  of  age,  shall 
cause  such  child  to  attend  school,  unless  there  be 
a  reasonable  excuse  for  non-attendance,"  and 
that  "  any  of  the  following  reasons  shall  be  a 
reasonable  excuse,  namely,  that  the  child  is  under 
efficient  instruction  in  some  other  manner  ;  that 
the  child  has  been  i)revented  from  attending 
school  by  sickness  or  any  unavoidable  cause ; 
that  there  is  no  public  elementary  school  open 
which  the  child  could  attend,  within  two  miles 
from  the  residence  of  such  child."  Where  it  was 
shown  that  the  non-attendance  was  caused  by 
the  child,  a  girl  aged  twelve,  with  fair  elementary 
instruction,  having  been  in  i*espectable  employ- 
ment, earning  wages,  which  she  gave  to  her 
parents,  who  were  p<x)r,  industrious  and  respect- 
able people,  and  applied  them  to  the  su]>port  of 
their  other  children,  whom  otherwise,  from  no 
fault  of  the  parents,  they  would  have  been  unable 
sufficiently  to  support : — Held,  that  these  facts 
constituted  a  "reasonable  excuse*'  for  non- 
attendance.    London  School  Board  v.  Du<fgan, 

53  L.  J.,  M.  C.  104  ;  13  Q.  B.  D.  176  ;  32  W.  R. 
768  ;  48  J.  P.  742. 

Kegleot  to  Came  Child  to  Attend  —  Kon- 
pajrment  of  Feei.] — The  London  School  Board 
made  by-laws  under  s.  74  of  the  Elementary 
Education  Act,  1870,  providing  that  the  parent 
of  every  child,  if  not  less  than  five  nor  more  than 
thirteen  years  of  age,  should  cause  such  child  to 
attend  school  unless  there  was  a  reasonable  cause 
for  non-attendance,  and  that  every  parent  who 
should  not  observe  or  should  neglect  any  by-law 
should  be  liable,  upon  conviction,  to  a  penalty. 
The  respondent  sent  his  child,  aged  ten,  to  one  of 
the  Board's  schools,  but  did  not  i)ay,  though  he 
was  able  to  pay,  the  weekly  fees  for  tuition  pre- 
scribed by  the  School  Board  with  the  consent  of 
the  Education  Department.  The  child  was  ad- 
mitted to  the  school,  and  received  instruction 
therein : — Held,  that  the  respondent  had  not 
caused  his  child  to  attend  school  within  the 
meaning  of  the  by-laws,  and  therefore  was  liable 
to  the  penalty.    London  School  Board  v.  Wood, 

54  L.  J.,  M.  C.  145  ;  15  Q.  B.  D.  415  ;  54  L.  T.  88 ; 
50  J.  P.  54. 

Liability  of  Mother.] — B.  was  the  mother 


of  a  boy  under  thirteen  years  of  age,  and  was 
chargetl  with  neglecting  to  cause  the  boy  to 
attend  school.  The  child  was  living  with  her 
and  under  her  control,  as  her  husband  was  at 
sea,  and  it  was  not  stated  that  he  was  the  father 
of  the  child.  The  justices  refused  to  convict 
her,  on  the  ground  that  she  was  a  married 
woman  : — Held,  that  they  were  wrong,  and  that 
B.  should  have  been  convicted,  as  having  the 
actual  custody  of  the  child.  Hance  v.  Burnett, 
45  J.  P.  54. 

Seiidenee  apart  firom  Parent.]— The  re- 


aunt.  The  magistrate  dismissed  the  summons 
on  the  ground  that  it  was  not  proved  that  the 
child  was  residing  with  and  under  the  control  of 
the  respondent,  and  that  33  &  34  Vict.  c.  75,  s.  3, 
by  which  the  term  "  parent  '*  includes  "  every 
person  who  is  liable  to  maintain  or  has  the  actual 
custody  of  any  child,"  contemplates  l^t  the 
liability  should  be  with  the  ])erson  who  had  the 
actual  custody  of  the  child : — Held,  that  the 
magistrate  was  wrong,  and  that  upon  the  above 
facts  the  res{)ondent  was  liable  to  be  convicted. 
London  School  Boaj'd  v.  Jackgon,  50  L.  J.,  M.  C. 
134 ;  7  Q.  B.  D.  502  ;  30  W.  R.  47 ;  45  J.  P. 
750. 

Quaere,  what  would  be  the  effect,  if  proved,  of 
a  permanent  residence  of  a  child  apart  from  the 
parent,    Ih. 


Habitual   Kegleot   to   send   Child    to 


spondent,  a  widow,  was  summoned  for  neglect- 
ing, as  a  parent,  to  comply  ^nth  an  order  to  send 
her  child  to  a  certified  efficient  school.  She 
pleaded  poverty,  and  that,  being  quite  unable  to 
maintain  the  child,  she  had  sent  her  to  an  aunt 
at  FuUiam.  The  respondent  also  stated  that  the 
child  was  sometimes  sent  to  stay  with  another 


School.] — H.  was  summoned  for  habitually  ne- 
glecting, without  excuse,  to  send  his  child  to 
school,  contrary  to  a  by-law  made  in  1879.  The 
magistrates  thought  it  was  a  case  of  habitual 
neglect,  and  that  proceedings  should  have  been 
taken  under  39  k  40  Vict.  c.  79,  s.  11  (Elemen- 
tary Education  Act,  1876),  and  not  under  the 
by-law,  which  they  held  to  be  ultra  vires,  and 
thev  dismissed  the  summons  : — Held,  that  the 
magistrates  were  right.  Morgan  v.  Hey  cock,  44 
J.  P.  199. 

When,  upon  application  to  a  magistrate  by  a 
school  board  for  a  summons  against  the  parent 
of  a  child  for  not  causing  it  to  attend  school, 
contrary  to  by-laws  ma^le  by  the  board  under 
the  Elementaiy  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  it  appears  that  the  parent  has 
habitually  neglected  to  provide  instruction  for 
the  child  within  the  meaning  of  the  Elementarv 
Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  11, 
the  magistrate  is  entitled,  and  it  is  his  duty,  to 
refuse  to  gi'ant  the  board  a  summons  under  the 
by-laws,  and  to  require  them  to  take  out  a  sum- 
mons under  s.  11,  for  the  oi)tion  given  by  the 
Elementary  Education  Act,  1876,  s.  50,  of  pro- 
ceeding either  under  the  stattite  or  the  by-laws 
applies  only  to  offences  punishable  under  the  act, 
and  the  offence  of  habitual  neglect  is  not  so 
punishable.  Limd-on  School  Board,  Er  parte. 
Murphy,  In  re,  46  L.  J.,  M.  C.  193  ;  2  Q.  B.  D. 
397  ;  36  L.  T.  698  ;  25  W.  R.  536. 

Attendance  Order  —  Child  attending  Board 
School  without  Feea — ^Liability  of  Parent.] — A 

parent  who,  under  an  order  by  a  court  of  sum- 
mary jurisdiction  that  his  child  shall  attend  a 
board  school,  and  that  he  do  see  that  the  order 
is  complied  with,  causes  the  child  to  attend 
school,  but  without  the  school  fees,  and  without 
having  applied  to  the  guardians  under  33  &  34 
Vict.  c.  75,  for  payment  of  such  fees,  or  to  the 
school  board  under  s.  17  for  a  remission  of  them, 
is  liable  to  be  convicted  under  the  Elementary 
Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  12, 
for  non-compliance  with  the  order.  Bich-ardion 
V.  Saundertt  (infra)  overruled  ;  Murphy,  In  rcj 
(supra),  discussed.  Saunders  v.  Ilich-ardton, 
50  L.  J.,  M.  C.  137  ;  7  Q.  B.  D.  388  ;  45  L.  T. 
319  ;  29  W.  R.  800  ;  45  J.  P.  782. 

A  parent  who,  under  an  order  by  a  court  of 
summary  jurisdiction  that  his  child  shall  attend 
a  board  school,  and  that  he  do  see  that  the  order 
is  complied  with,  causes  the  child  to  attend  the 
school,  but  without  the  school  fees,  is  not  liable 
to  conviction  under  the  Elementary  Education 
Act,  1876  (39  &  40  Vict.  c.  79),  s.  12,  for  non- 
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compliance  with  the  order,  although  he  may 
have  failed  to  apply  to  the  guardians,  under  s.  10, 
to  pay  the  fees,  and  refuged  to  obtain  a  remission 
of  them  under  33  &  34  Vict.  c.  75,  s.  17.  Riehnrd- 
san  V.  Saunders,  50  L.  J.,  M.  C.  65  ;  6  Q.  B,  D. 
313 ;  44  L.  T.  474  ;  29  W.  R.  631  ;  45  J.  P.  344. 
Overruled.    tSee  preceding  case. 

*«  Pull  Time  Employment."]— By  39  &  40 

Vict.  c.  79,  s.  11,  sub-s.  1,  if  the  parent  of  any 
child  above  the  age  of  five  years  "  who  is  under 
this  act  prohibits  from  being  taken  into 
full-time  employment,"  habitually  and  without 
reasonable  excuse  neglects  to  provide  efficient 
elementary  instruction  for  his  child,  a  court  of 
summary  jurisdiction  may  order  that  the  child 
do  attend  school : — Held,  that  sub-s.  1  refers  to 
s.  8,  which  applies  certain  sections  of  the  Factory 
Acts  to  the  employment  and  education  of  chil- 
dren, and  that,  as  those  sections  have  been  re- 
pealed by  41  Vict.  c.  16,  sched.,  there  can  be  no 
child  within  the  terms  of  39  &  40  Vict.  c.  79.  s.  11, 
8ub-8. 1,  "who  is  under  this  act  prohibited  from 
being  taken  into  full-time  employment,**  and 
therefore  sub-s.  1  has  ceased  to  operate.  Sau?i' 
ders  V.  Crawford,  51  L.  J.,  Q.  B.  460  :  9  Q.  B.  D. 
612  ;  46  L.  t.  420  ;  46  J.  P.  344.  But  see  mxt 
ca^e. 

By  8.  5  of  the  Elementary  Education  Act, 
1876,  a  peraon  shall  not  take  into  his  employment 
any  child  (1)  who  is  under  the  age  of  ten  years, 
or  (2)  who,  being  of  the  age  of  ten  yeara  or 
upwards,  has  not  obtained  the  certificate  of  pro- 
ficiency, or  of  due  attendance  at  school,  pre- 
scribed by  the  act,  unless  such  child,  being  of 
the  age  of  ten  years  and  upwards,  is  employed 
and  attending  school  under  the  Factory  Act«,  or 
any  by-law  made  under  the  Elementary  Educa- 
tion Act,  1870.  By  s.  11,  if  the  parent  of  any 
child  above  the  age  of  five  years,  "  who  is 
under  this  act  prohibited  from  being  taken  into 
full-time  employment,"  habitually,  and  with- 
out reasonable  excuse,  neglects  to  provide 
efficient  elementary  instruction  for  such  child, 
an  order  that  the  child  attend  one  of  the  pre- 
scribed schools  may  be  obtained  by  the  local 
authority  of  the  district  before  a  court  of  sum- 
mary jurisdiction.  By  s.  48,  "a  child  in  this 
act  means  a  child  between  the  ages  of  five  and 
fourteen  years."  An  attendance  order  was  ap- 
plied for  under  s.  11,  in  respect  of  two  children 
aged  nine  and  thirteen  years  respectively.  Neither 
of  the  children  were  in  any  employment,  nor 
attending  any  school,  nor  had  either  of  them 
obtained  any  certificate  under  s.  5  : — Held,  that 
the  woixls  of  9.  11  "  any  child  who  is  under  this 
act  prohibited  from  being  taken  into  full-time 
employment"  applied  to  any  child  prohibited 
from  being  taken  into  employment  by  s.  5,  and 
therefore  that  an  attendance  order  could  be  made 
in  respect  of  each  child.  Saunders  v.  Crawford 
(9  Q.  B.  D.  612)  not  followed.  Whiyard  v. 
Toogood,  52  L.  J.,  M.  C.  25  ;  10  Q.  B.  D.  218  ;  48 
L.  T.  229  ;  31  W.  R.  271  ;  47  J.  P.  325. 

Enforcement  against  Mother  on  Eather's 

Beath.] — An  attendance  order  ma<le  on  the 
father  of  a  child  under  s.  1 1  of  the  Elementary 
Education  Act,  1876,  cannot,  on  the  death  of  the 
father,  be  enforced  asjainst  the  mother  under 
s.  12.  Hance  v.  Fairhurst,  51  L.  J.,  M.  C.  139  ; 
47  J.  P.  53. 


Jurisdiction  of  Justices — Union  extending 


into  several  Connties.]— The  effect  of  s.  34  of  the 


Elementary  Education  Act,  1876  (39  &  40  Vict. 
c.  79),  which  incorporates  for  certain  purposes 
all  enactments  relating  to  guardians  and  their 
officers,  is  to  enable  proceedings,  before  justices 
for  non-compliance  with  attendance  orders  and 
for  breach  of  by-laws  under  the  Elementary 
Education  Acts,  in  cases  where  the  parents  pro- 
ceeded against  reside  in  a  union  extending  into 
different  counties,  to  be  taken  before  the  justices 
of  either  county.  B/'g.  v.  ^ton,  51  L.  J.,  M.  C. 
31  ;  8  Q.  B.  D.  158  ;  46  L.  T.  663 ;  30  W.  R.  335  ; 
46  J.  P.  231. 


Complaint  to  Jnstioes — Jnrisdiotion  — 


School  willing  to  Seoeiye.] — In  the  absence  of 
selection  by  a  parent,  it  is  the  duty  of  a  local 
authority  to  name  some  public  elementary  school 
willing  to  receive  a  child  in  respect  of  whom  an 
attendance  order  is  sought  from  justices  under 
the  provisions  of  section  11  of  the  Elementary 
Education  Act,  1876.  Tlwmpson  v.  Rose,  61 
L.  J.,  M.  C.  26  ;  65  L.  T.  851  ;  40  W.  R.  15& ; 
56  J.  P.  438. 


i( 


Seasonable  Excuse"  for  Kon-ocm- 
pliance  therewith.]— By  s.  12  of  the  Elementary 
Education  Act,  1876,  where  an  "attendance 
oixler  "  (made  under  s.  11)  is  not  complied  with 
without  any  "reasonable  excuse"  within  the 
Act,  a  court  of  summary  jui'isdiction  may  order 
the  child  to  be  sent  to  an  industrial  school : — 
Held,  that  the  reasonable  excuse  referred  to 
must  be  one  of  those  described  in  s.  1 1 — namely 
(1)  that  there  is  riot  within  two  miles  from  the 
residence  of  such  child  any  public  elementary 
school  which  the  child  can  attend ;  or  (2)  that 
the  absence  of  the  child  from  school  has  been 
caused  by  sickness  or  any  unavoidable  cause. 
Hewt'tt  V.  Thompson,  58  L.  J.,  M.  C.  60  ;  60  L.  T. 
268  ;  53  J.  P.  103. 

The  parent  of  a  child  on  whom  an  attendance 
order  has  been  served  under  s.  11  gave  as  an 
excuse  that  he  had  used  every  endeavour,  short 
of  taking  the  child  to  the  school,  to  ensure  its 
regular  attendance,  but  that  the  child  had 
played  truant  against  his  wish  : — Held,  that  the 
failure  to  comply  with  the  attendance  order  was 
without  any  "reasonable  excuse"  within  the 
Act,  and  that  the  magistrate  had  therefore 
jurisdiction  to  order  the  child  to  be  sent  to  an 
industrial  school.    lb. 

By-law — Penalty    and    Costs — Amount.]  — 

By  8.  74  of  the  Elementary  Education  Act,  1870 
(33  &  34  Vict.  c.  75),  "no  penalty  imposed  for 
the  breach  of  any  by-law  shaU  exceed  such 
amount  as,  with  the  costs,  will  amount  to  5*.  for 
each  offence  "  : — Held,  that  this  does  not  include 
the  cost  of  a  distress  to  enforce  payment  under 
11  &  12  Vict.  c.  43,  s.  19.  Cook  v.  Plajtkett,  46 
L.  T.  383  ;  47  J.  P.  265. 

Proof  of  Conyiction  for  Kon-Complianoe  with 
Attendance  Order.]— An  order  of  a  court  of 
summary  jurisdiction  under  the  Elementary 
Education  Act,  1876,  imposing  a  penalty  on  the 
parent  of  a  child  for  non-compliance  with  a 
previous  order  for  the  attendance  of  the  child  at 
school,  may  be  proved  in  subsequent  proceed- 
ings by  the  minute-books  of  the  court  containing 
an  entry  of  the  order  ;  and  it  is  unnec^sary  to 
produce  a  copy  of  the  order  signed  by  the  clerk 
of  the  peace  or  other  officer  of  the  sessions. 
London  School  Board  v.  Harvey,  48  L,  J.,  M.  C. 
130 ;  4  Q.  B.  D.  451  ;  27  W.  R.  786. 
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e.  Kasters. 

Authority  to  Punish — OiFenee  Committed  off 
School  Fremiiei.] — The  authority  of  the  master 
of  a  board  school  to  punish  pupils  attending  the 
school  is  not  limited  to  acts  of  misconduct  com- 
mitted by  them  on  the  school  premises.  Clear y 
V.  Booth,  62  L.  J.,  M.  C.  87  ;  [1893]  1  Q.B.  465  ; 
5  R.  263  ;  68  L.  T.  349  ;  41  W.  R.  391  ;  17  Cox, 
C.  C.  611  ;  57  J.  P.  376. 

Caning  Child  —  Conviotion  for  Afoanlt.] — 
A  magistrate,  being  of  opinion  that  caning  on 
the  hand  was  attended  by  risk  of  serious  injury, 
convicted  a  schoolmaster  of  an  assault  for  giving 
a  pupil  four  strokes,  though  the  boy  deserved 
corporal  punishment,  and  the  caning  was  inflicted 
nnobjectionably  and  did  not  cause  injury  : — 
Held,  that  the  magistrate's  reasons  were  in- 
sufficient, and  the  conviction  must  be  quashed. 
Gardner  v.  By  grave,  53  J.  P.  743. 

School  Honre  —  Home  Letione  —  Unlawfal 
Detention  of  Scholar.] — The  Elementary  Educa- 
tion Acts,  1870  and  1876,  do  not  authorise  the 
setting  of  lessons  to  be  prepared  at  home  by 
children  attending  a  board  school.  The  deten- 
tion at  school  after  school  hours  of  a  child  for 
not  doing  home  lessons  is  therefore  unlawful, 
and  renders  the  master  who  detains  the  child 
liable  to  be  convicted  for  an  assault.  Hunter  v. 
Johnson,  53  L.  J.,  M.  C.  182  ;  13  Q.  B.  D.  225  ; 
51  L.  T.  791  ;  32  W.  R.  857  ;  15  Cox,  C.  C.  600 ; 
48  J.  P.  663. 

Cloiing  School  through  Diflease  —  Bight  to 
Compensation.] — The  urban  sanitary  authority, 
owing  to  an  attack  of  measles,  ordered  the  board 
school  to  be  closed  for  a  fortnight,  whereby  the 
master  lost  his  fees,  amounting  to  30*.  per  week. 
He  claimed  compensation  under  the  Public 
Health  Act,  1875,  s.  308  :— Held,  that  his  claim 
could  not  be  allowed,  the  power  to  close  being 
given  by  the  Education  Co<le,  1866,  s.  98,  and 
not  by  the  Public  Health  Act.  RohertH  v. 
Falmouth  Sanitary  Authority,  52  J.  P.  741. 

Snperannnation  Fund  —  Contract  for  Deduc- 
tions from  Salaries — Ultra  Vires.]— A  contract 
between  a  school  board  and  its  teachers,  appointed 
under  the  authority  of  the  Elementaiy  Education 
Act,  1870,  s.  35,  that  an  annual  deduction  should 
be  made  from  each  teacher's  salary  for  the  pur- 
pose of  a  superannuation  fund  for  the  benefit  of 
such  teachers,  is  not  void  on  the  ground  that 
such  contract  is  ultra  vires  on  the  part  of  the 
school  board,  even  though  some  of  the  manage- 
ment expenses  of  such  a  fund  may  be  paid  out 
of  money  raised  from  the  rates.  Phillips  v. 
L(mdon  School  Board,  66  L.  J.,  Q.B.  878  ;  [1898]  1 
Q.  B.  4  ;  77  L.  T.  .397  ;  ir,  W.  R.  155  ;  61  S.  P.  758. 

Quaere  (per  Wright,  J.),  whether  there  would 
be  any  illegality  amounting  to  ultra  vires  in  the 
payment  of  such  management  expenses  out  of 
the  rates.    Jb. 

f.  Clerk  to  Board. 

Quo  Warranto.] — A  quo  warranto  will  not 
lie  for  the  office  of  clerk  to  a  school  boarti,  as  he 
holds  his  office  during  the  pleasure  of  the  board. 
Bradley  y.  Sylveste?',  25  L.  T.  459. 

g>.  Enforcing-  Precept. 

Contributory  District  —  School  Attendance 
Committee — Burden  of  Expenses  of  Committee 


shared  by  Contributory  District.]  —  C.  S.,  a 
parish  in  the  union  of  P.,  had  not  a  school  board 
of  its  own,  but  was  made,  by  an  order  of  the 
education  department,  a  contributory  district  of 
the  neighbouring  parish  of  C,  in  which  there 
was  a  school  b(»rd,  and  the  children  of  C.  S. 
were  in  the  habit  of  attending  the  school  board 
in  C.  In  1877  the  guardians  of  the  P.  union 
appointed,  under  the  authority  of  39  &  40  Vict, 
c.  79,  8.  7,  a  school  attendance  committee  for 
certain  parishes  of  the  union,  including  C.  S., 
and  the  school  attendance  committee  appointed 
school  attendance  officers  for  the  said  parishes. 
In  1880  the  school  attendance  committee  incurred 
certain  expenses  in  connection  with  enforcing 
the  attendance  of  children  at  school,  and  issued 
a  precept  to  the  overseers  of  C.  S.,  requirini? 
contribution  of  the  share  of  the  parish  in  such 
expenses.  The  overseers  refused  to  pay  the  said 
contribution  on  the  ground  that  the  i)arish  of 
C.  S.  was  under  the  jurisdiction  and  control  of 
the  parish  of  C,  and  not  under  that  of  the  school 
attendance  committee.  The  guardians  then 
summoned  the  ovei-seers  of  C.  S.  before  two 
justices  for  the  county  of  C,  who  took  the  same 
view  as  the  overseers,  and  dismissed  the  summons. 
The  guardians  of  the  P.  union  appealed  : — Held, 
on  appeal,  that  the  justices  were  wrong,  and 
that,  notwithstanding  that  C.  S.  was  a.  con- 
tributory district  to  C,  it  was  not  a  parish 
'•under  any  other  local  authority,"  within  the 
meaning  of  the  Education  Act,  1876,  and  so  wad 
under  the  jurisdiction  of  the  school  attendance 
committee  appointed  by  the  guardians  of  the 
P.  union,  whose  order  for  the  i)ayment  of  the 
contribution  was  right  and  proper.  Reg,  v. 
Vatie,  Penrith  Union  v.  Ca^ttle  Sowerhy  Over' 
seers,  51  L.  J.,  M.  C.  114 ;  47  L.  T.  21;  47 
J.  P.  69. 

Objections  to.]  —  The  overseers  of  a  parish 
refused  lo  obey  a  i)recept  of  the  school  board 
under  the  Elementaiy  Education  Act,  1870,  s.  54, 
on  the  ground  that  the  deficiency  arose  in  and 
about  the  providing  sch(X)l  accommodation  for 
children  not  resident  in  the  district  of  the  board, 
without  alleging  that  any  extra  exj)ense  had 
been  incurretl  on  account  of  such  children  : — 
Held,  that  the  return  showed  no  improper  use 
of  the  fimds  and  was  bad.  Shelley  Scn-ool  Board 
V.  Shelley  Overseers,  22  W.  R.  154. 

Mandamus.] — The  court  will  grant  a  rule  rilsi 
for  a  mandamiLs  to  the  overseere  of  a  parish, 
within  the  district  of  a  school  board,  to  pay 
precepts  issued  by  such  board,  or  to  levy  rates 
for  the  pur])Ose  of  paying  them.  Old.  LII.  of 
the  Rules  of  the  Supreme  Court,  1883,  does  not 
apply  to  applications  for  writs  of  mandiimus, 
inasmuch  as  by  Ord.  LII.  r.  5,  the  practice  in 
use  before  the  making  of  the  rules  of  1883  with 
regard  to  such  application  is  preserved.  (rHb' 
thorpe  >'ehool  Board  v.  Grihtliorpc  Overseers^ 
47  J.  P.  727. 

6.  Industrial  Schools. 

Child  apparently  under  Fourteen  Charged 
with  Larceny— Charge  Diradssed.] — Where  a 
child  apparently  under  the  age  of  fourteen  years 
is  brought  before  justices  upon  a  charge  of  lar- 
ceny and  the  charge  is  dismissed,  but  evidence 
is  given  that  the  child  frequents  the  company  of 
reputetl  thieves,  the  justices  have  jurisdiction  to 
order  him  to  be  sent  to  an  industrial  school. 


649 


SCHOOL   AND    SCHOOL   BOAED. 


650 


nnder  a.  14  of  the  act,  without  his  being  brought 
again  before  them  by  summons  or  otherwise  upon 
a  substantive  charge  under  that  section,  tteg, 
V.  Jennings,  65  L.  J.,  M.  C.  26  ;  [1896]  1  Q.  B. 
64  :  73  L.  T.  412  ;  44  W.  R.  128  ;  18  Cox,  C.  C. 
205  ;  60  J.  P.  199. 

Child  Living  in  Honte  resided  in  by  Proeti- 

tntei.] — ^A  child  under  fourteen  who  lives  with 
and  under  the  guardianship  of  her  mother  in  ''  a 
house  resided  in  by  prostitutes,"  may  be  ordered 
to  be  sent  to  an  industrial  school  under  29  &  30 
Vict,  c  118,  s.  14.  although  there  is  no  evidence 
of  any  act  of  prostitution  on  the  part  of  the 
mother.  Hlscoeks  v.  Jcmionwn  or  Jernwnnon, 
In  re,  52  L.  J.,  M.  C.  42 ;  10  Q.  B.  D.  360  ;  48 
L.  T.  225  ;  31  W.  R.  656 ;  47  J.  P.  183. 


Sight  of  Priyate  Person  to  apply.]— 


Where  a  child  apparently  under  the  age  of 
fourteen  is  living  in  a  house  resided  in  by  a  pro- 
stitute, a  private  person,  as  well  as  the  local 
authority,  has  a  right  to  apply  to  justices  for  the 
removal  of  the  child  to  an  industrial  school,  and  it 
need  not  be  proved  that  application  has  been  made 
to  the  local  authority  requesting  them  to  apply, 
and  that  they  have  declined  to  take  proceedings. 
Walker  v.  Laxton,  10  R.  404  ;  70  L.  T.  690  ;  58 
J.  P.  574. 


Summons  against  Child.] — The  Industrial 


Schools  Act,  1886,  s.  14,  provides  that  there  shall 
be  a  power  to  any  person  to  bring  before  two 
justices  or  a  magistrate,  any  child,  apparently 
under  the  age  of  fourteen  years,  that  comes 
within  certain  descriptions  therein  set  out,  to 
which  the  Industrial  Schools  Act  Amendment 
Act,  1880,  s.  1,  adds  the  following  descriptions, 
namely,  "  that  is  lodging,  living  or  residing  with 
common  or  reputed  prostitute,  or  in  a  house 
resided  in  or  frequented  for  the  purpose  of  prosti- 
tution ;  that  frequents  the  company  of  prosti- 
tutes." llie  court  is  always  desirous  of  doing 
all  that  can  be  done  to  carry  out  the  beneficent 
object  of  these  acts,  and  will  require  justices  to 
whom  complaint  has  been  made  to  issue  a 
summons  against  the  child.  If  the  child  does 
not  appear,  then  a  warrant  may  be  issued  to 
bring  her  before  the  justices.  Uampthlre  J  J., 
Jn  re,  52  J,  P.  311. 

The  power  given  under  29  &  30  Vict.  c.  118,  s. 
14,  and  43  &  44  Vict.  c.  15,  s.  1,  to  any  person  to 
bring  before  justices  a  child  residing  with  prosti- 
tutes includes  the  bringing  of  the  child  by  way 
of  legal  process  ;  hence  a  summons  may  be  served 
on  the  child,  and  process  to  arrest  in  the  usual 
way  may  follow  as  provided  by  the  Summary 
Jurisdiction  Acts.    Meff,  v.  Moitre,  52  J.  P.  375. 

Liability  to  Poor  Bate.]— <S^«  Rates. 

7.  Refobmatobt  Schools. 

Abseonding  from.] — Where  a  lad  was  found 
guilty  of  absconding  from  a  reformatory  school, 
and  sentenced  to  be  imprisoned  for  that  offence 
nnder  17  &  18  Vict.  c.  86,  s.  4  :— Held,  that  the 
justices  had  no  authority  to  add  to  such  sentence 
of  imprisonment  an  order  that  after  the  expira- 
tion thereof  he  should  be  again  detained  within 
the  reformatory  school.  Rohton  v.  Anderson,  5 
L.  T.  789. 

Bating.] — A  reformatory,  established  under 
17  &  18  Vict.  c.  86,  is  not  ratable  to  the  relief  of 


the  poor.  Shep/mrd  v.  Bradford  Ckurchtoardetu, 
16  C.  B.  (N.s.)  369  ;  33  L.  J.,  M.  C.  182  ;  10  Jur. 
(N.S.)  799 ;  10  L.  T.  421  ;  12  W.  R.  867. 

Expense  of  Providing  requisite  Clothing  fbr 
Prisoner.]  —  By  the  Prisons  Act,  1877,  the 
"  prison  authority,"  constituted  under  the  Prisons 
Act,  1865,  s.  5,  is  relieved  from  the  obligation  of 
defraying  the  expense  of  clothing  requisite  for 
the  admission  of  a  youthful  offender  to  a  re- 
formatory school  under  the  Reformatory  Schools 
Act,  1867,  ss.  14,  23  ;  for  expenses  of  that 
description  fall  within  the  definition  of  "  main- 
tenance of  a  prisoner "  contained  in  the  Prisons 
Act,  1877,  s.  57,  and  must  be  defrayed  out  of 
moneys  provided  by  parliament,  nnder  s.  4. 
Prison  Commissioner*  v.  Liverpool  Corporation, 
49  L.  J.,  Q.  B.  431  ;  5  Q.  B.  D.  332 ;  42  L.  T. 
838  ;  29  W.  R.  6  ;  44  J.  P.  616— C.  A. 
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SCIRE    FACIAS. 

1.  Generally,  6o0, 

2.  At  suit  of  tJie  Crown,  651. 

3.  Practice,  652. 

4.  Against    Members    of    Companies. — See 

Banker — Company. 

5.  To  repeal  Letters  Patent — See  PATENT. 

6.  Abatement    of  Actions    by    Death — See 

Practice  (Parties). 

7.  Change  of  Parties  by  Death,  Marriage, 

or     Bankruptcy.    —    See     PRACTICE 
(Parties). 

1.  Generally. 

Whether  a  Kew  Action.] — ^A  scire  facias  is 
held  to  be  in  many  cases  an  action.  Winter  v. 
Kretchman,  2  Term  Rep.  46. 

A  sci.  fa.  to  revive  is  not  a  new  action,  but  a 
continuation  of  the  old  one  ;  and  th^^ore, 
where  the  attorney  of  a  testator  had,  before  his 
death,  agreed  not  to  bring  a  writ  of  error  in  the 
old  action  : — Held,  that  his  executors  after  his 
death  could  not  do  so.  Wright  v.  Nntt,  1  Term 
Rep.  388. 

A  scire  facias  on  a  judgment  is  not  a  mere  con- 
tinuation of  a  former  suit,  but  creates  a  new 
right.     Farrell  v.  Gleeson,  11  CI.  &  F.  702. 

To  a  scire  facias,  issued  in  1837,  by  the  execu- 
tors of  a  conusee  of  a  judgment  recovered  in  Ire- 
land, in  1810,  against  the  heira  and  terre-tenants 
of  the  conusor,  one  of  the  terre-tenants  pleaded 
the  3  &  4  Will.  4,  c.  27,  s.  40  ;  to  which  the 
executors  replied  a  judgment  of  revivor,  re- 
covered by  themselves  within  twenty  years 
before  the  issuing  of  scire  facias  : — Held,  first, 
that  the  plea  was  a  sufficient  answer  to  the  claim 
stated  in  the  writ.  Farran  v.  Ber&gford,  10 
CI,  &  F.  319. 

Held,  secondly,  that  the  replication  was  a  de- 
parture from  the  writ,  and,  therefore,  bad  on 
general  demurrer.    lb. 

Held,  thirdly,  that  a  new  right  accrued  to  the 
executors  by  the  judgment  of  revivor  recovered 
by  themselves.    lb. 

Where  a  judgment  was  obtained  in  1831,  and 
the  defendant  went  abroad,  and  remained  there 
until  1842,  and  the  plaintiff  then  sued  out  a  scire 
facias  to  revive  the  judgment,  and  on  such  scire 
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facias  upon  an  afiSdavit  of  the  presumed  intention 
of  the  defendant  to  quit  England,  procured  a 
capias,  by  order  of  a  judge,  and  the  defendant 
was  arrested,  the  court  ordered  the  defendant  to 
be  dlschargefl  out  of  custody  ;  for,  if  proceedings 
by  scire  facias  are  merely  a  continuance  of  the 
original  action,  and  do  not  constitute  a  new  action, 
the  power  to  arrest  is  taken  away  by  the  1  &  2  Vict. 
1 10,  s.  5 ;  and  if  they  are  to  be  viewed  as  the  com- 
mencement of  a  fresh  action,  no  capias  can  be 
granted,  as  ss.  2  and  3  of  1  &  2  Vict.  c.  110  refer 
only  to  actions  wherein  the  defendant  was  liable 
to  arrest  at  the  time  of  the  passing  of  that  act. 
Agassiz  v. Pahnn,i)  Man. & G.  697;  6  Scott (N.R.) 
603  ;  1  D.  &  L.  18  ;  12  L.  J.,  C.  P.  24.-)  ;  7  Jur.  972. 
A  scire  facias  is  not  in  nature  of  a  new  action, 
but  a  continuation  of  the  old  one  only.  Morrice 
V.  Hawkey,  3  P.  Wms.  148.  See  S.  C,  2  Eq.  Abr. 
528. 

PrarogatiTe  Judicial  Writ.]— The  writ  of 
scire  facias  to  repeal  or  revoke  grants  or  charters 
of  the  crown  is  a  prerogative  judicial  writ, 
which,  according  to  all  the  authorities,  must  be 
founded  upon  a  record.  Reg,  v.  HvgheSy  35 
L.  J.,  P.  C.  23  ;  L.  R.  1  P.  C.  81  ;  12  Jur.  (N.s.) 
195  ;  14  L.  T.  808  ;  14  W.  R.  441. 

Grantiiig  a  Judicial  Act.]— The  duty  of  the 
court  of  exchequer,  under  11  Geo.  4  and  1  Will.  4, 
c.  73,  s.  2,  was  not  merely  administrative,  but 
judicial ;  and  therefore,  upon  an  application  for 
a  writ  of  sci.  fa.  against  the  sureties  of  a  news- 
paper proprietor  to  recover  the  amount  of 
damages,  for  which  judgment  had  been  given 
against  the  latter  in  an  action  for  libel  in  another 
court,  the  court  would  inquire  whether,  under 
the  circumstances  of  the  case,  the  plaintiff  was 
entitled  to  have  execution  against  the  defendant 
upon  such  judgment.  Jmies  v.  Yaunff,  9  Jur. 
(N.8.)  726  ;  8  L.  T.  672  ;  11  W.  R.  1079. 

2.  At  the  Suit  of  the  Crowk. 

Plea.] — To  a  scire  facias  on  bond  to  the  crown 
for  excise  duties,  a  plea  of  payment  after  the 
day,  but  before  writ  issued,  and  acceptance  of 
the  crown  in  satisfaction,  was  held  insufficient. 
Bex  V.  Ellis,  1  Price,  23. 

Practice.] — For  the  mode  of  proceeding  in 
scire  facias  on  a  forfeited  recognisance,  see  Mett 
V.  Willin,  2  Car.  &  P.  10. 

Validity.] — ^A  scire  facias  against  two,  "that 
they  severally  be  and  appear  to  show  cause," 
&c.,  on  a  bond  to  the  crown  executed  by  three, 
is  bad.    Rex  v.  CJiapHuin,  3  Anst.  811. 

A  scire  facias  against  two  on  a  joint  and 
several  recognisance  of  four  to  the  crown, 
without  averring  the  others  to  be  dead,  is  bad, 
and  may  be  taken  advantage  of  without  a  plea 
in  abatement,  and  is  not  cured  by  pleading  over. 
Rex  y.  Young,  2  Anst.  448. 

When  it  liee.] — ^A  scire  facias  will  lie  to  re- 
peal the  grant  of  a  franchise  where  the  owner  has 
neglected  his  duty.  Peter  v.  Kendal,  6  B.  &  C. 
703  ;  5  L.  J.  (o.s.)  K.  B.  282  ;  30  R.  R.  504. 

A  charter  of  incor|K)ration  was  granted  by  the 
crown  to  certain  persons  to  form  a  company,  for 
the  pur()Ose  of  purchasing  and  making  a  profit 
of  lands  and  of  working  mines  in  an  island.  It 
directed  that  100,000/.,  half  the  intended  capital 
of  the  company,  should  be  subscribed  within 
twelve  months,  and  50,0002.  of  it  paid  up  n^ithin 


the  same  period  ;  and  that  the  company  should 
not  begin  business  until  it  should  have  been 
certified  to  the  Board  of  Trade,  by  three  directors, 
that  the  required  capital  had  been  subscribed, 
and  the  60,000Z.  paid  up.  There  were  other 
directions  respecting  the  preparing,  executing 
and  depositing  a  d^  of  settlement.  Then  fol- 
lowed a  proviso  to  the  effect,  that  if  the  company 
should  fail  to  enter  into,  execute  and  deposit  the 
deed  of  settlement  within  the  time  prescribed, 
or  "  shall  not  comply  with  any  other  the  direc- 
tions and  conditions  in  our  said  letters-patent 
contained,  it  shall  be  lawful  for  us,  our  heirs  or 
successors,  to  revoke  and  make  void  our  said 
royal  charter,  and  every  clause,  matter  and  thing 
therein  contained,  either  absolutely  or  under 
such  terms  and  conditions  as  we  or  they  shall 
think  fit."  A  second  proviso  empowered  the 
crown,  at  any  time  after  the  expiration  of 
twenty-one  years,  to  revoke  and  make  void  the 
charter,  or  add  modifications  or  conditions.  The 
charter  concluded  with  a  statement,  that  it  was 
granted  on  the  express  condition  that  the  com- 
pany should  conform  to  the  directions  of  a 
secretary  of  state,  with  regard  to  their  intercourse 
and  dealings  with  foreign  powers.  The  company 
commenced  business  without  having  50,000/.  of 
their  capital  paid  ;  but  three  of  the  directors  had 
knowingly  sent  in  a  certificate  to  the  Board  of 
Trade,  falsely  stating  that  it  had  been  paid  up  : 
— Held,  by  some  of  the  judges,  that  the  sending 
in  the  false  certificate  was  a  breach  of  a  con- 
dition of  the  charter ;  by  others,  that,  though 
not  a  breach  of  a  condition,  it  was  a  misuser 
and  an  abuse  of  their  franchise  by  the  company  ; 
but  that,  on  either  view,  the  sending  the  certi- 
ficate and  commencing  business  without  the  pre- 
scribed capital,  rendered  the  charter  liable  to 
forfeiture.  JEa^ttem  Arch ipelago  C(k  v.  Reg,,  2 
El.  k  Bl.  857  ;  2  C.  L.  R.  145  ;  23  L.  J.,  Q.  B.  82  ; 
1 18  Jur.  481  ;  2  W.  R.  77— Ex.  Ch. 

Held,  by  all  (excepting  Parke,  B.),  that  the 
first  proviso  did  not  limit  the  power  of  rei)ealing 
the  charter  by  scire  facias,  but  was  intended 
(though  possibly  without  effect)  to  give  the 
crown  an  additional  power  of  revocation  ;  con- 
sequently that  a  party  might,  on  the  fiat  of  the 
attorney-general,  proceed  by  scire  facias  to  re- 
peal the  charter  without  having  previously  ob- 
tained a  revocation  of  it  by  the  crown  under  the 
great  seal  or  sign  manual.    Ih. 

Parke,  B.,  was,  however,  of  opinion,  that  the 
non-payment  of  the  capital  and  the  giving  the 
false  certificate  were  breaches  of  the  directions 
and  conditions  in  the  charter  ;  that,  by  the  pro- 
viso, it  became  necessary  for  a  party  seeking  to 
avoid  the  charter  for  such  breaches,  to  obtain 
first  a  revocation  in  writing  under  the  great  seal 
or  sign  manual,  and  that  it  was  lawful  for  the 
crown  to  annex  such  a  condition  to  the  charter. 
Ih. 

3.  Practice. 

Validity  of  Judgment  not    Impeachable.] — 

Upon  a  motion  to  revive  a  judgment  by  scire 
facias,  the  validity  of  the  judgment  cannot  be 
impeached  for  the  pur])0se  of  opposing  that 
motion,  but  a  separate  application  must  be  made 
to  set  aside  the  judgment.  Thomas  v.  Williams^ 
3  D.  P.  C.  655. 

Lapse  of  Time.] — A  scire  facias  might  issue  to 
revive  a  judgment,  although  more  than  twenty 
years  had  elapsed  since  it  was  signed,  if  pay- 
ments within  that  time  had  been  made  on  ac- 
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count.  Williams  v.  Welch,  S  D.  &  L.  665  ;  1 
B.  C.  Rep.  69. 

An  affidavit  in  support  of  a  rule  for  a  writ  of 
revivor  to  revive  a  judgment  more  than  twenty 
years  old  did  not  state  that  any  part  of  the 
principal  or  interest  had  been  paid  within 
twenty  years,  or  that  there  had  been  an  acknow- 
ledgment in  writing  within  the  same  period  : — 
Held,  insufficient.  Loveless  v.  Ricluirdton,  2 
Jut.  (N.S.)  716  ;  4  W.  R.  617. 

An  application  for  a  sci.  fa.,  upon  a  judgment 
ten  years  old,  will  not  be  granted  upon  an  affi- 
davit of  the  plaintiffs  attorney,  which  merely 
stated  that  the  debt  and  costs  were  still  unpaid  ; 
it  must  also  have  shown  that  he  was  the  attorney 
when  the  judgment  was  obtained,  or  there  must 
have  been  an  additional  affidavit  of  the  attorney 
then  employed,  or  of  the  plaintiff  himself.  Xitr- 
folk  (^Duke)  v.  Spenct'r  or  Lelcexter,  4  D.  P.  C. 
746  ;  1  M.  &  W.  204  ;  1  Tyr.  &  G.  249  ;  5  L.  J., 
Ex.  90. 

Death  of  Public  Officer.]— A  public  officer  of 
a  banking  company,  who  was  plaintiff,  died 
after  the  issuing  of  a  ca.  sa.,  but  before  its 
execution  : — Held,  that  it  was  not  necessary  to 
bring  a  scire  facias,  and  that  the  defendant  was 
therefore  not  entitled  to  be  discharged,  on  the 
ground  that  the  action  had  abated.  Todd  v. 
WrigU,  16  L.  J.,  Q.  B.  311  ;   11  Jur.  471. 

T.,  suing  as  public  officer,  died  after  issue 
joined.  The  nisi  prius  record  was  made  up  from 
the  plea  roll  as  though  he  was  alive  ;  the  venire 
was  awarded  as  between  T.  and  the  defendants, 
and  no  entry  was  made  on  the  plea  roll  of  the 
death  of  T.,  or  of  the  appointment  of  B.  as  the 
new  public  officer.  After  the  nisi  prius  was 
passed  so  made  up,  a  memorandum  was  entered 
on  it  of  the  death  of  T.,  and  of  the  appointment 
of  B.,  not  by  way  of  suggestion,  nor  followed  by 
confession  by  the  defendants,  or  a  "nient  de 
dire."  The  cause  was  then  entered  for  trial  in 
the  name  of  B.  as  plaintiff,  and  was  tried  by  the 
jury  returned  to  the  venire  awarded  between  T. 
and  the  defendants.  On  the  evening  of  the 
commission-day,  notice  was  given  to  the  defen- 
dants of  the  death  of  T.,  and  that  such  entry 
would  be  made  and  the  cause  tried.  The  defen- 
dants appeared  under  protest,  and  the  plaintiff 
had  a  verdict : — Held,  that  the  entry  on  the  nisi 
prius  record  was  irregular,  and  did  not  authorise 
the  trial  of  the  cause  in  the  name  of  B.  Barne- 
wall  V.  Sutherland,  9  C.  B.  380  ;  1  L.  M.  &  P. 
159  ;  19  L.  J.,  C.  P.  290  ;  14  Jur.  720. 

Identity  Denied.]— On  a  summons  for  leave 
to  enter  a  suggestioi^on  a  judgment  recovered 
fourteen  years  before,  the  defendant  totally 
denying  his  identity,  and  the  transaction  out  of 
which)|he  cause  of  action  arose,  the  judge  first 
allowed  time  to  answer  the  affidavits,  and  ulti- 
mately declined  to  make  an  order,  and  left  the 
plaintiff  to  his  remedy  by  action.  Wabey  v.* 
Wensley,  1  F.  &  F.  415. 

When  the  identity  of  the  defendant  is  denied, 
upon  a  summons  to  revive  a  judgment,  the 
plaintiffs  remedy  is  by  an  action  on  the  judg- 
ment, and  the  proper  course  for  the  defendant  is 
to  deny  the  averment  of  identity.    lb. 

Breach  of  Faith.]— Notwithstanding  the  1  & 
2  Vict.  c.  110,  8.  18,  it  is  no  answer  to  a  scire 
facias  ui>on  a  judgment  for  94Z.  12^.,  that,  after 
the  obtaining  of  the  verdict,  and  before  the  giving 
of  the  judgment  for  that  sum,  it  was,  by  a  rule 


of  court,  ordered  that  the  verdict  should  be  re- 
duced to  U.y  and  that  the  defendant  should  pay 
to  the  plaintiff's  attorney  the  costs  of  the  action, 
and  that  the  scire  facias  was  sued  out,  after  the 
making  of  the  rule,  fraudulently,  and  in  breach 
of  good  faith.  Farmer  v.  Mottram,  6  Man.  &  G. 
684  ;  7  Scott  (N.R.)  408 ;  1  D.  &  L.  781  ;  13 
L.  J.,  C.  P.  10  ;  7  Jur.  994. 

To  Beoover  Ootte.] — The  plaintiffs  recovered 
a  verdict  on  two  bills  of  exchange  for  68Z.  6«.  for 
damages  and  costs.  After  a  fiat  in  bankruptcy 
issued  against  the  defendant,  they  signed  judg- 
ment. Afterwards,  they  proved  under  the  fiat 
for  the  amount  of  the  bills  of  exchange,  the  com- 
missioners refusing  to  allow  them  to  prove  for 
the  costs.  The  bankrupt  never  obtained  his 
certificate,  nor  was  any  dividend  paid  under  the 
bankruptcy.  The  plaintiffs  subsequently  sued 
out  a  scire  facias  to  revive  the  judgment,  solely 
with  a  view  of  recovering  the  costs.  The  court 
granted  a  rule  to  stay  proceedings  on  the  scire 
facias.  Woodward  v.  Meredith,  2  D.  &  L.  136  ; 
13  L.  J.,  Q.  B.  322. 

Waiyer  of  Irreg^arity.] — Where  a  sci.  fa.  had 
been  issued  irregularly,  to  which  an  appearance 
was  entered  ;  and  the  plaintiff  having  delivered 
a  declaration,  to  which  a  plea  was  filed  pending 
a  motion  to  set  aside  the  writ : — Held,  that  the 
plea  was  a  waiver  of  the  irregularity.  Sloman 
V.  Gregory,  1  D.  &  R.  181. 

Konsnit.] — In  scire  facias  the  plaintiff  may  be 
nonsuited.  O'Mealey  v.  Wilson,  1  Camp.  484  ; 
10  R.  R.  732. 

Staying  Proceedings.] — ^The  court  will  stay 
proceedings  in  sci.  fa.  on  a  judgment  on  a  war- 
rant of  attorney,  on  a  suggestion  that  matters 
occurred  before  the  signing  of  the  judgment, 
from  which  it  would  api)ear  that  nothing  was 
due  to  the  plaintiff,  and  will  refer  the  case  to  the 
master  to  rei)ort.  Greetuilade  v.  Vaiighan,  8  D. 
P.  C.  687. 

CoftB.]— The  8  &  9  Will.  3,  c.  11,  s.  3,  did  not 
extend  to  a  scire  facias  to  repeal  a  patent  prose- 
cuted in  the  name  of  the  king.  Rex  v.  Miles,  7 
Term  Rep.  367. 

In  scire  facias  against  the  conusor  of  a  recog- 
nisance to  the  crown,  no  costs  are  recoverable  by 
the  defendant,  though  he  succeeds  on  demurrer 
and  in  error.  Bex  v.  Bingliam,  1  Tyr.  262  ;  1  C. 
&  J.  379  ;  1  D.  P.  C.  280. 

An  order,  under  the  modern  practice,  allowing 
an  executor  to  continue  the  proceedings  in  an 
action  instituted  by  his  testator,  which  order  has 
been  obtained  by  him  after  a  judgment  in  favour 
of  his  testator,  and  after  notice  of  an  appeal 
against  that  judgment,  is  equivalent  to  the  old 
order  for  revival,  and  subjects  him  to  the  same 
liabilities.  He  becomes  in  effect  a  substantive 
party  to  the  suit,  and  is  personally  liable  for  costa. 
Boynton  v.  Boynton,  4  App.  Gas.  733  ;  41  L.  T. 
450  ;  27  W.  R.  826— H.  L. 

Pleadings.] — A  defendant  cannot  plead  any 
matter  in  bar  to  a  sciie  facias  on  a  judgment 
which  he  might  have  pleaded  to  the  original 
action.  Baylis  v.  Hayward,  5  N.  &  M.  613  :  4 
A.  &  E.  256  ;  1  H.  &  W.  609  ;  5  L.  J.,  K.  B.  52. 
S.  P.,  Citoke  V.  Jones,  Cowp.  728. 

To  a  writ  of  revivor  the  defendant  pleaded,  on 
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equitable  grounds,  payment  of  a  small  sum  by  a 
thinl  person  at  the  defendant's  request,  in  accord 
and  satisfaction  of  the  entire  sum  due  on  the 
judgment : — Held,  a  good  equitable  plea.  Lam- 
der  V.  Peyton^  Ir.  R.  11  C.  L.  41. 

To  a  declaration  in  scire  facias  against  a 
shareholder  of  a  company,  on  a  judgment  re- 
covered against  the  secretary  of  the  company,  a 
plea,  that  no  memorial  of  the  names,  residences 
and  descriptions  of  the  directors  and  secretary 
had  ever  been  inrolled  in  chancery,  as  required 
by  act  of  parliament,  is  bad,  as  containing 
matter  which  might  have  been  pleaded  to  the 
original  action.  Bradley  v.  Urqvhart^  2  D. 
(N.S.)  1042  ;  11  M.  &  W.  456  :  12  L.  J.,  Ex.  459. 
8.  P.,  Bradley  v.  Eyre,  11  M.  &  W.  432  ;  12 
L.  J.,  Ex.  450  ;  PhilUpton  .v.  Eyrenumt  (^Earl)^ 
6  Q.  B.  687  ;  14  L.  J.,  Q.  B.  26. 

It  was  no  ground  for  setting  aside  a  scire 
facias  as  irregular,  that  there  had  been  no  return 
to  an  alias  fi.  fa.  issued  on  the  same  judgment, 
although  something  had  been  done  under  that 
writ,  because  this  might  be  the  subject  of  a  plea 
to  the  scire  facias.  Holmes  v.  Keivlands,  D.  k  M, 
642  ;  5  Q.  B.  634  ;  13  L.  J,,  Q.  B.  339  ;  8  Jur. 
615. 

It  was  no  answer  that  a  fi.  fa.  issued  under 
the  same  judgment,  within  a  year  after  the  judg- 
ment, unless  it  appeared  that  the  debt  was  satis- 
fied by  the  levy  which  took  place  under  such 
writ.    lb. 

If  the  original  judgment  was  obtained  coUu- 
sively  or  fraudulently,  such  fraud  and  collusion 
may  be  pleaded  in  bar  to  a  scire  facias,  or  a 
motion  may  be  made  to  set  aside  the  proceedings 
as  fraudulent.  JDodgaon  v.  Scott,  2  Ex.  457  ;  6 
D.  &  L.  27  ;  17  L.  J.,  Ex.  321.  S.  P.,  PhllUpmn 
v.  Egreriu)nt  iEarF),  6  Q.  B.  587 ;  14  L.  J.,  Q.  B. 
25. 

It  is  not  a  good  plea,  either  in  abatement  or 
in  bar  to  a  decUration  in  scire  facias,  that  a  writ 
of  error  has  been  sued  out  before  the  return  of 
the  scire  facias  and  is  still  depending.  Snooke 
V.  Mattock,  6  N.  &  M.  783  ;  5  A.  &  E.  239  ;  2  H. 
&W.  188;  6L.  J.,  K.  B.  206. 

To  a  declaration  on  a  scire  facias,  suggesting 
the  breach  of  a  bond,  the  defendant  pleaded, 
that  by  a  judge's  order  it  was  ordered  that  the 
plaintiff  should  be  at  liberty  to  sign  judgment 
in  the  action,  with  costs,  and  that  the  proceed- 
ings should  be  stayed  on  the  costs  being  paid. 
Averment,  that  such  costs  were  paid  before  the 
issuing  of  the  scire  facias: — Held,  bad.  Tabor 
V.  Edwards,  4  C.  H.  (N.S.)  1 ;  27  L.  J.,  C.  P.  183 ; 
4  Jur.  (N.S.)  339. 

J.  M. 
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2.  Sea  Walls  and  Banks,  668. 

3.  Wreck,  67S.—And  see  Shipping. 

4.  FisJury.^See  FiSH  AND  FiSHEBT. 

1.  Ownership  of,  and  Rights  on.  Sea 

Shore. 

Foreshore — Primi  fade  Title  in  the  Crown.] — 

The  foreshore  between  high  and  low  water  mark 
prim  A  facie  belongs  to  the  cmwn  ;  the  burden  of 
proving  the  contrary  is  on  the  claimant.  Att.- 
Gvn.  V.  lUchards,  Anst.  <»03  ;  3  R.  R.  63. 

Ownerihip  of — Several  Fishery— Prefump- 
tion.] — Prini&  facie  the  crown  is  entitled  to  every 
part  of  the  foreshore  of  the  sea  between  high  and 
low  watermark  ;  but  proof  of  the  ownership  of  a 
several  fishery  over  part  of  the  foreshore  raises  a 
presumption  against  the  crown  that  the  freehold 
of  the  soil  of  that  part  of  the  foreshore  is  in  the 
owner  of  the  several  fishery.  Att.'Oen,  v.  Emer- 
son,  61  L.  J.,  Q.  B.  79  ;  [1891]  A,  C.  649  ;  65 
L.  T.  564  ;  55  J.  P.  709— H.  L.  (E.) 

Private  Bights  of  Crown,  mbjeot  to  Public 
Bighti.] — The  crown  may  grant  by  letters  patent 
to  a  corporation,  a  town  and  borough,  being 
caput  portClsas  Portsmouth,  all  the  land  between 
the  high  and  low  water  marks  ;  but  this  subject 
matter  of  grant,  as  being  jus  privatum  in  the 

'  king,  must  be  subject  to  the  jus  publicum,  or 

I  public  right  of  the  king  and  people  to  the  ease- 
ment of  passing  and  repassing  both  over  the 

I  water  and  the  knd.    Att. -Gen.  v.  Burridge,  10 

I  Price,  350  ;  24  R.  R.  705. 

Where  a  part  of  the  sea  coast  or  shore,  being 
the  property  of  the  crown,  and  givin^jus  priva- 
tum to  the  king,  is  granted  to  a  subj^  for  uses, 
or  to  be  enjoyed  so  as  to  be  detrimental  to  the  jus  .^ 
publicum  therein,  such  grant  is  void  as  to  such 
parts  as  are  open  to  such  objection,  if  acted  upon 
so  as  to  effect  a  nuisance  by  working  injury  to 
the  public  right  ;  or  it  is  a  grant  which  does 
not  divest  the  crown,  or  invest  the  grantee. 
Att.-Gcn.  V.  Parmcter,  10  Price,  378  ;  24  R.  R. 
723. 


SCRIP. 


See  COMPANY. 


SCULPTURE. 


See  COPYRIGHT. 


Grant  of  Landi  to  be  Koelaimed.] — ^A  mj^^i 
lands  to  be  recovered  from  the  sfi&JMie  l^lplt^ 

STTBae. 


R.  R. 


duced  into  possession  within 
Att. -Gen.  v.  Richards,  2^ 
632. 


Lands  Beoovered  from  the  8eaa — plhifl|y  the 
Crown.] — Where  the  crown  seeksf  to^§coTer 
land  alleged  to  have  been  reclaimed  from  the 
sea  by  encroachment  or  purpresture,  if  the 
defendant  disputes  the  crown's  title  to  the  soil 
between  the  present  high  and  low  water  mark, 
the  court  will  direct  issues  to  try  that  right 
before  inquiring  how  far,  in  tormsx  times,  the 
ancient  high-water  mark  extended  inland ;  and 
this  notwithstanding  the  hardship  it  may  impose 
upon  the  defendant,  who  by  admitting  the  soil  to 
be  part  of  the  foreshore,  will  have  proved  the 
case  of  the  crown,  in  the  event  of  his  failing  to 
satisfy  a  jury  that  a  grant  must  ba  presumed. 
Att.' Gen.  V.  Chamberlaine,  4  Kay  &  i  292. 

But  if  the  defendant  admits  the  cn>wn's  title 


^i^ 
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to  the  soil  between  present  high  and  low  water 
mark,  then,  upon  an  inquiry  what  is  the 
boundary  of  the  foreshore,  the  onus  would  be 
thrown  upon  the  crown  of  showing  that  the 
high-water  mark  in  former  times  extended  further 
inland  than  at  present.    Ih, 

Enoroachment  on  Sea  Shore — Claun  by  Crown 
— Pnblic  Bight.] — ^A  proprietor  of  a  feu,  de- 
scribed in  the  feu  charter  as  bounded  by  the  sea 
shore,  encloscfl  a  portion  of  the  sands,  which  it 
was  proved  the  public  had  imniemorially  used 
for  purposes  of  enjoyment  and  otherwise  : — Held, 
that  the  feuar  being  a  wrongdoer,  the  officers  of 
state  on  behalf  of  the  crown,  irrespective  of  the 
question  as  to  the  right  of  property,  were 
entitled  to  the  interdict.  Smith  v.  Stair  (Earl), 
2  H.  L.  Cas.  807  ;  13  Jur.  713. 

Title  against  the  Crown — Scottish  Grant — 
Eyldence  of  Pouesiion — Seaware — Aotf  of 
Ownership  J — Lord  Advocate  v.  Yirungy  12  App. 
Cas.  544 — H.  L.  (Sc),  post,  col.  661. 

Bight  of  Crown  under  Grant  from  a  Subject.] — 

The  cro%vn  held  to  be  entitled  to  Sutton  Pool, 
Plymouth.  Semble,  under  a  grant  from  a  sub- 
ject. Att.-Gtn.  V.  Ceelty^  Wijfhtw.  208.  And 
see  Att.-Gen,  v.  Plymouth  Corj)orati<m,  Wightw. 
134  ;  12  R.  R.  719. 

Limit  of  Crown'i  Bights.] — In  the  absence  of 
all  evidence  of  particular  usage,  the  extent  of  the 
right  of  the  crown  to  the  sea  shore  landwards  is 
prim^  facie  llmiteil  by  the  line  of  the  medium 
nigh  tide  between  the  springs  and  the  neaps. 
Att.-Otn,  V.  CluLVibers,  4  De  G.  M.  &  G.  206  ;  23 
L.  J.,  Ch.  662  ;  18  Jur.  779  ;  2  W.  R.  636. 

Bights  of  Crown  and  Pnblic — ^Arms  of  the  Sea 
and  Navigable  Bivers.] — The  right  of  the  crown 
to  the  soil  in  arms  of  the  sea  and  public  navigable 
rivers  isaubject  to  the  public  right  of  passage, 
and  an^ grantee  of  the  crown  must  take  sub- 
ject to  such  right.  Colchetter  Corporation  v. 
Brooke,  7  Q.  B.  339  ;  15  L.  J.,  Q.  B.  59  ;  9  Jur. 
1090. 

The  public  right  in  this  respect  includes  all 
such  rights  as,  with  relation  to  the  circumstances 
of  each  river,  are  necessary  for  the  convenient 
passage  of  vessel  along  the  channel.    lb. 

It  is  therefore  no  excuse  if  a  vessel,  which  can- 
not reach  her  place  of  destination  in  a  single  tide, 
remains  aground  till  the  tide  serves,  although 
by  custom  or  agreement  a  fine  may  be  payable 
to  the  lord  of  the  soil  for  such  grounding. 

The  bed  of  all  naf(gable  rivers  where  the  tide 
flows  and  re-flows,  and  of  all  estuaries  or  arms  of 
the  s^.  is  vested  in  the  crown,  but  subject  to  the 
righl|Bnavigation  which  belongs  by  law  to  the 
8ubj  J|l  of  the  realm,  and  of  which  the  right  to 
anchor  forms  a  part ;  and  every  grant  made  by 
the  crown  of  the  bed  or  soil  of  an  estuaiy  or  a 
navigable  river  must  be  subject  to  such  public 
right  of  navigation.  Oann  v.  Whitstable  {Free 
mshevH),  11  H.  L.  Cas.  192;  20  C.  B.  (N.s.) 
1  ;  35  L.  J.,  C.  P.  29  ;  12  L.  T.  150 ;  13  W.  R. 
589. 

If  a  payment  is  claimed  from  ships  by  the 
owner  of  the  soil  of  an  estuary  or  a  navigable 
river  as  an  anchorage  due,  some  facts  must  be 
shown  which  either  prove,  or  from  which  it  cari 
be  inferred,  that  the  soil  of  such  estuarv  or  river 
was  originally  within  the  precincts  of  a  port  or  a 
harbour,  or  that  some  service  or  aid  to  navigation 


was  rendered  to  the  public  in  respect  of  which 
the  grant  of  soil  was  matle.    lb. 

Such  a  claim  cannot  be  supported  on  the 
ground  of  its  having  been  immemorially  made 
and  submitted  to.    lb. 

Foreshore  of  the  Thames  decreed  to  the  crown 
in  right  of  the  prerogative.  Att.-Oen.  v.  PhU' 
pott,  2  Anst.  607. 

The  owners  in  fee  of  the  manor  of  Whitstable, 
in  an  action  for  anchoi-age  dues,  claimed  in 
respect  of  a  vessel  casting  anchor  on  a  certain 
anchorage  ground  situate  within  the  sea  below 
low- water  mark,  adduced  evidence  that  the  tolls 
had  been  taken  from  time  immemorial,  that  they 
kept  buoys,  beacons,  and  lights  to  mark  the 
bounds  between  the  oyster  beds  and  the 
anchorage  ground  ;  that  Whitstable,  before 
and  since  the  time  of  legal  memory,  had  been 
mentioned  in  official  documents  as  a  port :  and 
that  in  ancient  times  there  was  a  place  within 
the  manor  for  the  unlading  of  merchantlise  : — 
Held,  that  the  anchorage  dues  had  a  legal  origin, 
the  existence  of  a  port  being  established.  How- 
ever commodious  a  place  may  be  for  vessels,  it 
will  not  therefore  become  a  port,  the  establish- 
ment of  which  must  be  by  authority  of  the 
crown  ;  but  evidence  of  traffic  in  respect  of  tolls 
of  merchandise  being  taken,  of  a  place  being 
i  mentioned  as  a  port  in  early  documents,  and  of 
natural  configuration  favourable  to  the  form^ 
tion  of  a  port,  justify  an  inference  of  fact  that  a 
'  port  did  exist.  Foreman  v.  Whitstable  {Free 
Fishery),  L.  R.  4  H.  L.  266  ;  21  L.  T.  804 ;  18 
W.  R.  1046. 

In  a  royal  river  the  land  between  high  and 
low  water  marks  belongs  to  the  crown  unless  the 
grantee  of  adjacent  land  can  show  perception  of 
profits  thereof.  Xiisley  d.  Killigrew  v.  Oibbs,  2 
Jieb.  294. 

Semble,  in  the  absence  of  prescription,  the  soil 
of  tidal  rivers,  as  fai*  as  the  tide  goes,  is  in  the 
crown,  and  not  in  the  owner  of  the  adjacent 
manor.    Buldrode  v.  Hall,  1  Sid.  148. 

What  is  a  Kavigable  Biver.] — A  creek 

or  arm  of  the  sea  in  ortler  to  be  navigable,  in  the 
legal  sense  of  the  term,  must  be  affected  by  the 
ebb  and  flow  of  onlinary  or  mean  tides.  The 
circumstance  that  it  can  be  traversed  by  small 
boats  does  not  make  navigable  a  creek  which  is 
not  so  affecteil.  The  rights  of  private  owners 
over  the  foreshore  extend  down  to  ordinary  high- 
water  mark,  and  there  is  no  legal  right  for 
fishermen  (apart  from  exceptional  circumstances 
such  as  stress  of  weather)  to  draw  up  or  leave 
their  boats  above  that  line.  The  expressions 
'*  navigable  "  and  *'  ebb  and  flow  "  considered 
and  explained.  TlcheMer  {Earl)  v.  Raishleigh, 
61  L.  T.  477  ;  38  W.  R.  104. 

Nuisance  to  Navigation.] — The  crown 

has  no  right  to  place  upon  the  soil  between  high 
and  low  water  marks  in  a  tidal  navigable  river 
an  erection  which  is  a  nuisance  to  navigation  ; 
nor  can  it  grant  any  such  right  to  another.  Att.- 
Gen.  v.  Johnson,  2  Wils.  Ch.  87  :  18  R.  R.  156. 
Tiexv.  Lord  Grosvenor,  2  Stark.  511  ;  20  R.  R. 
732. 

Property  Passing  by  Grant.] — Queen  Eliza- 
beth, by  royal  letters  patent,  granted  to  the 
corporation  of  Hastings  lands  in  and  about 
Hastings,  which  were  liable  to  forfeiture,  as 
being  affected  by  superstitious  uses,  and  had 
been  previously  concealed,  and  "  all  that  her 
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parcel  of  land  and  her  hereditaments  called  the 
stone  Beache,  with  the  appurtenances  in  Has- 
tings aforesaid,  in  her  county  of  Sussex,  and  all 
messuages,  houses,  edifices,  and  buildings  what- 
soever, with  their  appurtenances,  in  and  upon 
the  aforesaid  parcel  of  land  called  the  Stone 
Beache "  : — Held,  first,  that  there  was  no  pre- 
sumption from  the  language  of  the  grant  against 
the  extension  of  the  grant  to  the  part  of  the 
beach  below  high-water  mark.  Hastingi  Corpo- 
ra/timi  v.  Ivall^  infra. 

Held,  secondly,  that  inasmuch  as  it  appeared 
that  the  expression  "  Stone  Beach "  was  now 
applied  to  the  entire  part  of  the  beach  covered 
with  shingle,  which  extended  below  as  well  as 
above  high-water  mark,  and  that  the  inferior 
boundary,  called  the  *'  Stone's  Foot."  was  liable 
to  vary  according  to  the  state  of  the  wind  and 
tide,  the  whole  present  foreshore,  whether  now 
shingle  or  sand,  must,  as  against  a  person  not 
claiming  any  title  in  himself,  be  presumed  to  be 
included  in  the  grant,  and  injunction  granted 
accordingly  to  restrain  the  deposit  of  earth  on 
the  sand  below  the  Stone's  Foot.    Ih. 

By  an  act  reciting  that  a  tract  of  land  daily 
overfiowed  by  the  sea,  and  to  which  the  king  in 
right  of  his  crown  claimed  title,  might  be  pro- 
ductive if  embanked,  and  that  the  king  had  con- 
sented to  such  embankment,  a  part  of  the  land, 
called  Lipson  Bay,  was  granted  to  a  company 
for  that  purpose.  On  one  side  of  the  bay  was 
the  northern  side  of  an  estate  called  Lipson 
Ground,  forming  an  irregular  declivity,  in  parts 
perpendicular,  and  in  parts  sloping  down  to  the 
sea  shore,  and  overgrown  with  brushwood  and 
old  trees.  The  company  in  embanking  the  bay 
made  a  drain  on  this  side,  in  the  same  direction 
with  the  cliff,  cutting  through  it  in  parts,  but 
leaving  several  recesses  of  small  extent  between 
the  projecting  points.  These  recesses  used  to  be 
overspread  with  seaweed  and  beach,  and  were 
covered  by  the  high  water  of  the  ordinary  spring 
tides,  but  not  by  the  medium  tides  : — Held,  in 
the  absence  of  proof  as  to  acts  of  ownerehip,  that 
the  soil  of  these  recesses  must  be  presumed  to 
have  belonged  to  the  owner  of  the  adjoining 
estate,  and  not  to  the  crown  ;  and  did  not,  there- 
fore, pass  to  the  company  by  the  act  of  parlia- 
ment. Lowe  V.  Govettf  3  B.  &  Ad.  862  ;  1  L.  J., 
K.  B.  224. 

The  charter  of  11  Edw.  3,  as  interpreted  by 
21  &  22  Vict.  c.  109,  conveyed  to  the  Duke  of 
Cornwall  all  the  rights  of  the  crown  in  the  fore- 
shore of  the  county  of  Cornwall,  and  not  merely 
the  foreshore  attached  to  the  manore  granted  by 
the  charter.  Penryn  Corpttration  v.  Holm,  46 
L.  J.,  Ex.  606  ;  2  Ex.  D.  328  ;  37  L.  T.  133  ;  25 
W.  R.  498. 

By  a  royal  patent  (temp.  Jac.  II.),  lands  speci- 
fically described  by  name,  adjoining  a  sea-shore, 
were  granted,  "  and  also  aU  and  singular  lands, 
tenements,  &c.,  to  the  aforesaid  premises,  &c., 
belonging,  &c.,  or  with  the  said  premises  or  any 
part  or  parcel  thereof  used,  occupied  or  enjoyed." 
The  person  in  whom  the  estate  of  the  grantee 
became  invested  brought  an  action  for  trespass 
on  the  adjacent  sea  shore  between  high  and  low 
water  mark,  and  for  trover  and  conversion  of 
ungathered  drifted  seaweed  thereon,  and  at  the 
trial  proved  convictions  at  petty  sessions  for 
trespasses  on  the  locus  in  quo,  and  an  award  in 
his  favour  in  a  former  action  by  him  against  an 
alleged  trespasser  : — Held,  first,  that  the  general 
words  of  the  patent,  explained  by  user  and  en- 
joyment, passed  the  sea  shore  adjoining  the  lands 


granted  down  to  low-water  mark.  Brew  v. 
Haren,  Ir.  R.  11  C.  L.  198— Ex.  Ch. 

A  grant  by  the  crown  of  "  aU  coals  under  the 
commons,  waste  grounds,  or  marshes"  of  a 
certain  manor,  held  to  pass  coal  lying  under  the 
space  between  high  and  low  water  mark  on  the 
shore  of  such  manor.  Att.-Gen.  v.  Hanmer^  6 
W.  R.  804. 

A  grant  of  "  sea-grounds,"  "  shores,"  and 
"oyster  layings"  held  to  pass  the  sea-shore. 
Scratton  v.  Brown,  4  B.  &  C.  485  ;  6  D.  &  R. 
536  ;  28  R.  R.  344. 

A  grant  of  a  fishery  does  not  necessarily  in- 
clude the  soiL    Ih, 

SuoceBBive  Grants  by  Crown.] — Foreshore  was 
granted  to  different  pei'sons  in  succession  by  the 
crown  : — Held,  that  the  first  grantee  was  entitled. 
Vyner  v.  Mersey  Docks,  14  C.  B.  (N.s.)  763. 

Qusere,  whether  the  crown  can  grant  lands 
under  the  sea,  which  after  the  grant  become 
derelict ;  and  as  to  what  words  are  necessary  to 
pass  such  lands.  Att.-Oen,  v.  Farmer,  2  Lev. 
172  ;  Sir  Th.  Raymond,  246  ;  2  Mod.  106. 

Grant  of  Foresliore — PoMOBSory  Title^Eyi- 
denoo'of.]— A  possessory  title  suflicient  against 
a  trespasser  may  be  established  by  persons 
claiming  foreshore,  without  pi-oducing  evidence 
sufficient  to  displace  the  title  of  the  crown. 
Hastinys  Corporation  v.  Ivall,  L.  R.  19  Eq.  568 ; 
22  W.  R.  724. 

In  a  suit  against  a  trespasser  by  persons  claim- 
ing title  to  foreshore  and  giving  evidence  of  acts 
of  ownership  in  support  of  their  title,  it  is  not 
open  to  the  defendant  to  prove  any  acts  of  owner- 
ship by  the  crown  except  such  as  can  be  shown 
to  have  been  done  with  the  knowledge  of  the 
plaintiffe.    lb. 

Evidence  of  acts  of  ownership  on  parts  of  the 
foreshore  which  were  separated  and  divided  from 
the  part  in  dispute  by  the  foreshore  admitted  to 
belong  to  the  crown,  is  admissible  to  prove  the 
defendant's  right  to  the  whole  of  which  they 
formed  part.  AU.'Gen.  v.  Portsm4mth  Corpora- 
tion, 25  VV.  R.  659. 

A  patent  of  James  I.  granted  the  priory  of 
Holmpatrick,  situate  at  Skerries,  and  also  the 
four  islands  to  the  priory  belonging,  to  wit,  the 
island  called  Skennick,  containing  three  acres, 
6ic.  ;  and  the  patent  used  large  general  words 
granting  wreck  of  the  sea,  flotsam,  jetsam,  &c. ; 
and  all  the  appurtenances  to  the  priory  belong- 
ing : — Held,  that  these  words,  coupled  with  proof 
of  enjoyment  for  seventy  years  of  the  foreshore, 
by  letting  to  tenants  to  take  seaweed,  &c.,  were 
sufficient  evidence  to  support  a  finding  that  the 
shore  passed  under  the  grant.  Healy  v.  Thomef 
Ir.  R.  4  C.  L.  495  ;  18  W.  R.  1004. 

Upon  the  evidence  furnished  by  ancient 'docu- 
ments and  modem  acts  of  ownership  which  have 
passed  unquestioned  by  the  crown,  a  title  to  a 
portion  of  the  soil  lying  between  high  and  low 
water  mark  of  the  Thames,  as  forming  part  of 
the  adjoining  manor,  may  be  sustained  as  against 
the  crown,  although  no  grant  from  the  crown  of 
the  land  in  question  can  be  produced.  AlHon^s 
Estate,  In  re,  5  W.  R.  189. 

The  crown  granted  all  the  regions,  countries, 
or  territories  of  C,  and  also  all  other  manors, 
lands,  &c.,  lying  and  being  in  and  within  the 
limits,  meres,  and  bounds  of  the  said  territory  ; 
and  stated,  in  describing  the  boundaries,  that  the 
river  of  L.  on  the  west  and  north-west,  "  and  the 
sea  shore  towards  the  east,  and  the  bank  of  the 
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bay  of  E.  towards  the  north,  is  held  to  be  the 
most  noted  mere  and  boundary  within  the  terri- 
tory aforesaid,"  and  excepted  from  the  grant  all 
weirs  and  fisheries  in  the  river : — Held,  first, 
that  the  description  did  not  necessarily  exclude 
from  the  grant  the  shore  of  the  bay  between  high 
and  low  water  mark.  Ranfnrly  (^Earl)^  Ex 
paHe,  It.  R.  1  Eq.  128. 

Held,  secondly,  that  continuous  acts  of  owner- 
ship by  the  grantees  on  the  shore  of  the  bay  were 
admissible  to  show  that  the  foreshore  constituted 
part  of  the  premises  granted.    7d. 

The  pursuer  brought  an  action  to  establish  his 
title  as  against  the  defenders  and  the  crown  to 
the  foreshore  of  the  sea  ex  adverso  land  of  which 
he  was  the  proprietor.  He  claimed  under  a  grant 
of  feu  made  to  his  ancestor  in  1804,  which 
described  the  property  granted  as  land  bounded 
by  the  sea,  but  he  did  not  endeavour  to  show 
that  the  grantor  had  an  express  title  from  the 
crown.  He,  however,  endeavoured  to  prove  his 
title  to  the  foreshore  by  prescriptive  possession 
following  on  his  own  title,  and,  inter  alia,  ad- 
duced evidence  to  show  that  his  predecessor  in 
1827  built  a  retaining  wall  upon  a  portion  of  the 
foreshore  ;  that  he  and  his  predecessors  had  taken 
stone  and  sand  from  the  shore  ;  and  that  they 
and  their  tenants  had  exclusively  carted  away 
the  drift  seaware.  The  crown,  on  the  other 
hand,  adduced  evidence  to  show  that  stones  and 
sand  were  taken  from  the  shore  to  build  a 
harbour,  and  that  the  villagers  had  carried  away 
in  creels  drift  seaware : — Held,  that,  notwith- 
standing the  absence  of  an  express  title  in  the 
superior,  the  pursuer  had  given  sufficient  proof 
that  he  and  his  predecessors  had  been  in  posses- 
sion of  the  foresnore  in  question  for  the  prescrip- 
tive period  specified  in  the  Scottish  Act  of  1617, 
c.  12,  and  the  act  of  37  k  38  Vict.  c.  94,  by  virtue 
of  their  heritable  infeoffments,  and  that  he  had 
consequently  a  valid  right  of  property  in  the 
solum  of  the  foreshore  as  against  the  crown. 
Lord  Advocate  v.  Y<mng^  12  App,  Cas.  644 — 
H.  L.  (Sc.) 

Taking  of  wreck,  building  jetties,  bringing 
actions  and  taking  royalties  for  mussel  fishing, 
are  evidence  of  user  of  right  to  the  soil.  Le- 
strange  v.  Rowe,  4  F.  &  F.  1048. 

Evidence  of  user  of  foreshore  by  taking  sea- 
weed, &c.,  held  sufficient  to  establish  title  to 
foreshore  not  specifically  granted.  Daly  v. 
Murray,  17  L.  R.  Ir.  185. 

User  held  admissible  to  explain  ancient  grant 
of  foreshore.  Donegall  QMarqnis)  v.  Teviplemore, 
9  Ir.  C.  L.  Rep.  374. 

Taking  stones  and  seaweed  by  the  public  held 
not  to  displace  a  title  to  the  seashore  proved  by 
ancient  grant  explained  by  user  by  the  grantee. 
Hamilton  v.  Att.-  Gen.  for  Ireland,  6  L.  R.  Ir. 
655. 

Evidence  of  acts  of  ownership  on  the  foreshore 
coupled  with  a  grant  from  the  crown  of  a  manor 
adjoining  the  sea  held  to  prove  that  the  foreshore 
passed  to  the  grantee  of  the  manor.  Att.- Gen. 
V.  Jonea,  infra,  coL  663. 

A  jury  is  at  liberty  to  infer  ownership  from 
repeated  acts  of  ownership,  as  evidencing  a 
grant  from  the  crown.  Wyse  v.  Leahy,  Ir.  R.  9 
0.  L,  384. 


Scotch  Law — ^Evidence  of  ITicr.] — ^There 


is  no  presumption  in  Scotch  law  that  the  fore- 
shore passed  under  a  crown  grant  of  the  adjoin- 
ing land  ;  but  it  may  be  shown  by  evidence  of 
user  and  possession  that  the  grant  included  the 


foreshore.    Aqnew  v.  Lord  Advocate,  11  Ct.  of 
Sess.  Cas.  (3rd.  ser.)  309. 

In  1861,  the  trustees  for  sale  under  the  will  of 
A.  (executed  in  1854)  purported  to  convey  to  M. 
the  foreshore  of  a  townland,  and  in  1865  he 
obtained  a  verdict  against  P.  E.,  a  tenant  of 
adjoining  lands,  for  trespassing  on  the  foreshore 
and  taking  seaweed  therefrom.  In  that  action, 
proof  was  given  of  exclusive  acts  of  ownership 
over  the  foreshore  by  M.  and  his  predecessors  in 
title  for  above  sixty  years,  but  there  was  no 

r'tive  evidence  of  a  grant  of  it  from  the  crown. 
1873,  T.  E.  and  others,  who  were  also 
adjacent  tenants,  proceeded  to  carry  off  the  sea- 
weed in  assertion  of  an  alleged  public  right, 
whereupon  M.*s  successors  in  title  having  filed 
a  bill  against  them  praying  that  the  plaintiffs 
might  iS  declared  entitled  to  the  foreshore  and 
seaweed,  and  be  quieted  in  the  exclusive  posses- 
sion and  enjoyment  thereof,  and  for  the  usual 
injunction :  —  Held,  that  upon  the  facts,  the 
plaintiffs  were  entitled  to  the  relief  sought ; 
and  that  as  the  defendants  and  P.  K.  were 
members  of  the  same  local  class,  asserting  an 
adverse  public  right,  the  record  and  judgment 
in  the  action  of  1865  were  properly  receivable 
in  evidence.  Mvlholland  v.  Killen,  Ir.  R.  9  Eq. 
471. 

A.  claimed  the  sea  shore  in  front  of  his  land, 
upon  the  ground  of  uninterrupted  enjoyment  for 
sixty  years,  evidence  of  user  being  that  his  cattle 
had  been  allowed  to  stray  over  the  invisible  line 
of  boundary  separating  his  land  from  the  sea- 
shore : — Held,  that  where  property  is  of  a  nature 
that  it  cannot  be  easily  protected  against  intru- 
sion, and  if  it  could  it  would  not  be  worth  the 
trouble  of  preventing  it,  mere  user  is  not 
sufficient  to  establish  a  right.  Att.-G&n.  v. 
Chambers,  4  De  G.  &  J.  55  ;  6  Jur.  (N.s.)  745  ; 
7  W.  R.  404. 

A  grant  (»f  wreck  from  Hen.  II.,  to  an  abbey 
upon  all  their  lands  by  the  sea,  confirmed  by 
inspeximus  by  Hen.  VIII.,  and  a  subsequent 
grant  by  him  of  the  island  of  B.  and  its  shores, 
belonging  to  the  late  abbey,  suppoiied  by  evi- 
dence, that  between  forty  and  fifty  years  back 
the  proprietor  of  the  island  of  B.  raised  an 
embankment  across  a  small  bay,  and  had  ever 
since  asserted  an  exclusive  right  to  the  soil, 
without  op(K)sition  : — Held,  that  although  the 
usage  of  forty  years'  duration  could  not  of  itself 
establish  such  exclusive  right,  or  destroy  the 
rights  of  the  public  ;  yet,  that  it  was  evidence 
from  which  prior  usage  to  the  same  effect  might 
be  presumed,  and  which,  coupled  with  the 
general  words  contained  in  those  grants,  served 
to  establish  such  right.  Cluid  v.  Tilsed,  5 
Moore,  185  ;  2  Br.  &  B.  403  ;  23  R.  R.  477. 

So,  where  the  lessees  of  a  fishery  had  publicly 
landed  their  nets  on  the  shore  at  A.  for  more 
than  twenty  years,  and  had  frequently  repaired 
the  landing-place,  although  both  the  fishery  and 
landing-place  had  originaUy  belonged  to  one 
person,  but  no  evidence  was  offered  in  an  action 
for  the  disturbance  of  the  lessor's  rights,  to  show 
that  he  or  those  who  owned  the  shore  at  A. 
under  him  knew  of  the  lessees  of  the  fishery 
landing  their  nets  there : — Held,  that  it  was 
properly  left  to  the  jury  to  presume  a  grant  of 
the  right  of  landing  to  the  lessees  by  some 
former  owner  of  the  shore  at  A.  Gray  v.  Bond, 
5  Moore,  627  ;  2  Br.  &  B.  667  ;  23  R.  R.  530. 

Lords  of  Kanon — Ownership  of  Foreshore.] — 

The  foreshore  below  high-water  mark  may  be 
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parcel  of  the  adjoining  manor,  and  where,  by  an 
ancient  grant  of  the  manor,  its  limits  are  not 
sufiicienUy  defined,  acts  of  ownership  are  admis- 
sible evidence  that  such  foreshore  is  parcel  of 
the  manor.  Waltan-cum-Trlmlfiy  Manors  In  re, 
Tontline,  Ex  paHe,  2S  L.  T.  12  ;  21  W.  R.  475. 

The  sea  shore  between  high  and  low  water 
mark  may  be  parcel  of  the  adjoining  manor. 
Beavfort  (Duke)  v.  Swansea  CurjwratioHj  3  Ex. 
413. 

Where,  by  an  ancient  grant  of  the  manor,  its 
limits  are  not  defined,  modem  usage  is  admissible 
to  show  that  such  sea  shore  is  parcel  of  the 
manor.    lb. 

On  a  trial  of  an  information  of  intrusion,  the 
question  being  as  to  the  title  of  the  defendant, 
as  against  the  crown,  to  a  portion  of  the  sea 
shore  between  high  and  low  water  mark,  adjacent 
to  Cemmaes,  in  the  Isle  of  Anglesea,  he  gave  in 
evidence  a  grant  by  James  I.  of  the  manor  of 
Cemmaes  to  an  ancestor  of  the  present  lord  of 
the  manor,  and  also  gave  evidence  of  acts 
of  ownership  over  the  sea  shore  both  by  himself 
and  the  lord  of  the  manor  ;  and  there  was  also 
evidence  of  acts  of  ownership  on  the  part  of  the 
crown.  The  judge  told  the  jury  that  the  grant 
of  the  manor  did  not  pass  the  sea  shore,  and  he 
left  it  to  the  jury  to  say  whether  they  were 
satisfied  by  the  evidence  of  user  that  the  defen- 
dant had  acquired  a  title  as  against  the  crown  : 
— Held,  a  misdirection ;  and  that  the  proper 
question  was,  whether  the  evidence  of  user 
coupled  with  the  grant  satisfied  the  jury  that 
the  defendant  had  such  title.  Att-  Gen,  v.  Janes, 
2  H.  &  C.  347  ;  33  L.  J.,  Ex.  249  ;  6  L.  T.  655. 

Acts  of  ownership  exercised  by  a  lord  of  a 
manor  upon  the  sea  shore  adjoining,  between 
high  and  low  water  mark,  such  as  the  exclusive 
taking  of  sand,  stones,  and  seaweed,  may  be 
called  in  aid,  to  show  that  the  shore  is  parcel  of 
the  manor,  where  an  ancient  grant  under  which 
the  manor  appears  to  have  been  held,  and  which 
professes  to  grant  the  manor,  with  *'  wreck  of 
the  sea,"  "  several  fishery,"  «nd  other  rights  of  an 
extensive  description,  does  not  expressly  purport 
to  convey  "littus  maris."  Calmady  v.  Roioe, 
6  C.  B.  861. 

In  an  action  by  the  lord  of  a  manor  for  taking 
sheU  fish  and  shingle  on  the  foreshore  of  the 
manor,  between  high  and  low  wat^r  mark,  his 
title  being  under  a  royal  grant  of  the  manor, 
with  anchorage  and  groundage,  but  with  no 
express  mention  of  the  shore  : — Held,  that  this 
grant  afforded  of  itself  a  presumption  that  it 
included  the  soil  of  the  shore  ;  and  the  jury  was 
directed  that,  upon  matters  of  that  nature,  they 
would  properly  be  guided  by  the  opinion  of  a 
judge.     />  Strange  v.  Rowe,  4  F.  &  F.  1048. 

An  earlier  gitint  from  the  crown  to  a  corpora- 
tion of  rights  of  anchorage,  groundage  and 
ballast  over  the  shore  of  the  locus  in  quo  would 
not  weigh  much  against  positive  evidence  of  the 
exercise  of  rights  of  ownership  over  the  shore  by 
the  ancestors  of  the  present  lord  of  the  manor, 
under  the  grant  of  the  manor.    lb. 

Evidence  of  such  acts  of  ownership  as  licences 
to  take  shingle,  sand  and  seaweed,  is  receivable 
to  support  the  presumption  of  a  grant  of  the  soil 
of  the  shore.    lb. 

A  lord  of  a  manor,  by  lease  and  release, 
bargained  and  sold  certain  sea  grounds,  oyster 
layings,  shores,  and  fisheries,  extending  from  the 
south,  at  low-water  mark,  to  north,  at  high- 
water  mark,  and  containing,  in  the  whole,  by 
estimation,  800  acres  of  land,  covered  with  water. 


or  thereabouts,  as  the  same  are  beaconed, 
marked,  and  stubbed  out ;  since  the  date  of  the 
deed,  the  sea  had  imperceptibly  encroached  upon 
the  land,  and  the  high  and  low  water  marks  had 
varied  in  the  same  proportion  : — Held,  that  so 
much  of  the  soil  of  the  shore  as  from  time  to 
time  lay  between  high  and  low  water  mark  had 
passed  to  the  grantee  under  tJiis  deed.  SeratUm 
V.  Brown,  6  D.  &  R.  536 ;  4  B.  &  C.  485  ;  28 
R.  B.  344. 

Seaweed — Bight  to  Take.] — A.  was  owner  of  an 
estate,  of  which  the  estate  of  N.  M.  formed  part. 
A  portion  of  the  land  was  let  on  lease  to  a 
"  tenant,  with  liberty  to  take  the  seaware,  along 
with  the  other  tenants,  for  manuring  the  land." 
In  1814  part  of  the  estate  known  as  N.  M.  was 
sold  to  F.,  and  the  lands  were  described  in  the 
conveyance  as  "  the  same  is  presently  possessed 
by  the  tenant."  The  conveyance  contained  no 
express  grant  of  the  right  to  take  the  seaware, 
but  it  contained  the  words  "  together  with  all 
the  appurtenances  "  : — Held,  that  there  was  no 
easement  created  by  prescription,  and  that  the 
words  "together  with  the  appurtenances"  did 
not  of  themselves  pass  an  easement  to  F.  to  go 
and  collect  the  seaware  adjoining  A.'8  estate  to 
manure  his  lands.  Bnird  v.  Fortune,  7  Jur. 
(N.8.)  926  ;  5  L.  T.  2  ;  10  W.  R.  2. 

The  lord  of  a  manor  cannot  establish  a  claim 
to  the  exclusive  right  of  cutting  seaweed  on 
rocks  situate  below  low-water  mark,  except  by  a 
grant  from  the  crown,  or  by  such  long  and 
undisturbed  enjoyment  of  it  as  to  give  him  a 
title  by  prescription.  Be^iest  v.  Pipon,  1  Enapp, 
P.  C.  60. 

By  a  royal  patent  (temp.  Jac.  II.),  lands  speci- 
ficaUy  described  by  name,  adjoining  a  sea  shore, 
were  granted,  "  and  also  all  and  singular  lands, 
tenements,  &c.,  to  the  aforesaid  premises,  &c., 
belonging,  kc,  or  with  the  said  premises  or  any 
part  or  parcel  thereof  used,  occupied  or  enjoyed." 
The  person  in  whom  the  estate  of  the  g^ntee 
became  vested  brought  an  action  for  trespass  on 
the  adjacent  sea  shore  between  high  and  low- 
water  mark,  and  for  trover  and  convereion  of 
ungathered  drifted  seaweed  thereon,  and  at  the 
trial  proved  convictions  at  petty  sessions  for 
trespasses  on  the  locus  in  quo,  and  an  award  in 
his  favour  in  a  former  action  by  him  against  an 
alleged  trespasser  : — Held,  that  trover  lay  by  the 
owner  of  the  shore  for  the  wrongful  taking  of 
seaweed  cast  by  the  sea  upon  the  shore  between 
high  and  low  water  mark,  though  such  seaweed 
had  been  left  ungathered  by  the  plaintiff.  Brew 
V.  Harett,  Ir.  R.  11  C.  L.  198— Ex.  Ch. 

Held,  secondly,  that  the  convictions  and  award 
were  properly  received  in  evidence.    lb. 

There  is  not,  at  common  law,  a  general  right 
in  the  public  in  entering  the  sea-shore  for  the 
purpose  of  taking  seaweed.  Howe  v.  Stowell,  1 
Alcock  &  Napier,  348.  S.  P.,  Hamilton  v.  Att,' 
Gen.  for  Ireland,  5  L.  R.  Ir.  555. 

Sootoh  Grant — * 'Parts  Pendicles  and  Per- 
tinents.'*]— In  Scotland  a  grant  of  lands  adjoin- 
ing the  sea  "  in  the  parts  pendicles  and  perti- 
nents," although  the  sea  is  not  mentioned  as  a 
boundary,  passes  the  sea  shore  and  the  right  to 
take  seaw€^.  Maeallster  v.  Campbell,  15  D.  B. 
&  M.  Sess.  Cas.  490. 

Sight  to  Shingle.] — ^A  surveyor  of  highways 
cannot  justify  under  a  prescriptive  right  or  a 
custom  to  take  stones  from  the  waste,  whether 
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adjoining  the  sea  shore  between  high  and  low- 
water  mark  or  otherwise,  for  the  purpose  of  re- 
pairing the  highways  of  a  parish.  Padtoiok  v. 
KnigU,  7  Ex.  854  ;  22  L.  J.,  Ex.  198. 

In  an  action  for  taking  stones  and  sand  from 
the  sea-shore,  the  defendant  pleaded  a  custom  in 
the  inhabitants  of  a  township,  of  which  he  was  a 
member,  and  also  a  prescriptive  right  for  the 
inhabitants  and  overseers  of  the  highways  of 
that  township,  to  take  such  stones  and  sand  for 
the  repair  of  the  highways  : — Held,  that  such  a 
custom  was  bad,  being  a  profit  h,  prendre  in 
alieno  solo  ;  and  that  the  overseers  of  the  high- 
ways, and  the  inhabitants  of  a  township,  not 
being  a  corporation,  were  not  capable  of  taking 
by  grant,  and  therefore  could  not  claim  such 
right  by  prescription.  Constable  v.  XichoUwri, 
14  C.  B.  (N.8.)  230 ;  32  L.  J.,  C.  P.  240 ;  11  W.  R. 
698. 

It  is  the  duty  of  the  crown  to  protect  the 
realm  from  the  inroads  of  the  sea  by  maintaining 
the  natural  barriers,  or  by  raising  artificial  bar- 
riers ;  and  therefore  no  subject  is  entitled  to 
destroy  a  natural  barrier  against  the  sea.  And 
if  the  destruction  of  such  natural  barrier  would 
cause  an  injury  to  a  neighbouring  landowner,  he 
is  entitled  to  an  injunction  to  restrain  it.  In  an 
action  by  the  owner  of  a  piece  of  land  adjoining 
the  foreshore,  an  injunction  was  granted  to  re- 
strain the  defendant,  the  owner  of  the  foreshore, 
from  removing  shingle  therefrom,  so  as  to  expose 
the  plaintiff's  land  to  the  inroads  of  the  sea ; 
although  the  shingle  was  removed  for  sale  in  a 
natural  and  ordinary  user  of  the  land.  Att,-  Gen. 
v.  Timline,  49  L.  J.,  Ch.  377  ;  14  Ch.  D.  58  ;  42 
L.  T.  880  ;  28  W.  R.  870  ;  44  J.  P.  617—0.  A. 

Bight  to  Sand.] — A  custom  for  the  inhabitant 
landholders  of  a  parish  to  dig  or  take,  from  closes 
adjoining  the  sea  shore,  sand  which  had  been 
from  time  to  time  drifted  from  the  shore,  and 
carried  by  the  wind  from  the  shore  into  and  de- 
posited upon  such  closes,  is  bad.  First,  because 
the  sand  when  deposited  becomes  a  part  of  the 
soil  of  the  closes,  and  therefore  the  custom  is  for 
taking  a  profit  in  alieno  solo  ;  and,  secondly,  for 
uncertainty,  it  being  impossible  to  distinguish 
between  the  original  soil  of  the  closes  and  the 
sand  from  all  time  drifted  upon  it.  Blewett  v. 
Tregmnififf,  5  N.  &  M.  234  :  3  A.  &  E.  554  ; 
1  H.  &  W.  431 ;  4  L.  J.,  K.  B.  223. 

There  can  be  no  custom  to  take  sand  from 
foreshore  belonging  to  the  crown,  or  to  a  subject. 
Macnamara  v.  Higgins^  4  Ir.  C.  L.  R.  326. 

Bight  of  Snnreyors  of  Highways  to  take 
Shingle.] — ^The  plaintiff,  by  virtue  of  a  gmnt 
from  the  crown,  made  36  Hen.  8,  claimed,  as  loi-d 
of  the  manor  of  C,  to  be  entitled  to  the  beach 
or  shore  of  the  sea  between  high  and  low 
water  mark.  The  defendants,  the  surveyors 
of  highways,  took  the  stones  to  mend  the 
highway  of  the  parish.  Upon  a  bill  filed  by 
the  plaintiff  against  them,  the  defendants  put 
in  their  answer,  denying  the  right  claimed  by 
the  plaintiff,  and  insisting  upon  their  right  to 
take  the  stones  by  custom,  and  also  by  pre- 
scription, and  also  under  the  Highways  Act, 
5  &  6  Will.  4,  c.  50;  and  upon  a  motion  to 
dissolve  the  injunction  obtained  by  the  plain- 
tiff : — Held,  that  the  rights  claimed  by  the 
plaintiff  were  legal,  and  must  be  decided  by  an 
action ;  that  the  court  must  consider  which  of 
the  two  parties  were  likely  to  sustain  most 
injury;  that,  notwithstanding  the  want  of  dis- 


tinct evidence  respecting  injury,  the  court,  to 
prevent  a  jxtssible  mischief,  would  grant  an 
injunction,  and  give  the  plaintiff  leave  to  bring 
an  action,  but  it  refused  to  say  that  he  must  do 
so.    Clowes  V.  Beck,  20  L.  J.,  Ch.  505. 

A  highway  board  is  not  entitled,  under  5  &  6 
Will.  4,  c.  50,  8S.  61,  52,  to  remove  shingle  for 
the  repair  of  the  highways  from  below  high- 
water  mark,  so  as  to  cause  increased  danger  of 
encroachment  bv  the  sea.  PitU  v.  Klngshridge 
Highway  Board,  25  L.  T.  195  ;  19  W.  R.  884. 

A  special  custom  to  take  shingle  from  the 
beach  above  high-water  mark  for  the  repairing 
of  the  highways  of  the  parish  is  bad  as  to  such 
portion  of  the  beach  as  is  private  property,  being 
a  custom  of  a  profit  k  prendre  in  another  man's 
land.    lb, 

Duohy  of  Comwall^Presiunptioii  of  Grant  or 
Statute.] — Primft  facie,  foreshore  in  the  duchy 
is  within  the  parliamentary  grant  to  the  Black 
Prince,  and  therefore  inalienable ;  but  evidence 
of  enjoyment  by  the  owner  of  the  adjoining 
manor  may  justify  the  presumption  of  a  statute 
(or  prior  grant  from  the  crown  ?)  vesting  it  in 
the  landowner.  Lopes  v.  Andrews,  3  M.  &  Ry. 
329 ;  5  L.  J.  (0.8.)  K.  B.  46. 

Claim  by  Prince  of  Wales — Duchy  of  Corn- 
wall— Procedure    by   Information.]— JL^^-6'«;t. 

(PrtTwe  of  Wales')  v.  St,  Aubyn,  Wightw. 
167  ;  12  R,  R.  718,  n. 

Shell  Fish.] — Semble,  the  public  have  a  right 
to  take  shell  fish  from  the  foreshore,  unless  a 
several  fishery  has  been  specially  granted,  but 
(semble)  not  to  take  fish  shells.  Bagot  v,  Orvy 
2  Bos.  &  P.  472  ;  5  R.  R.  668. 

Grant  of  Fishery — Soil.]— A  grant  of  a  fishery 
in  an  arm  of  the  sea,  coupled  with  leases  thereof 
and  of  royal  fish  : — Held,  to  pass  an  interest  in  the 
soil.    Rex  V.  Ellis,  1  M.  &  S.  662. 

Quay  below  Low  Water — ^Trespass.] — A  quay 
erected  below  low-water  mark  at  Yarmouth 
belongs  to  the  crown ;  and  an  intruder  on  the 
crown  may  have  an  action  of  trespass  against  a 
stranger.    JohnsoTi  v.  Barret,  Aleyn,  10. 

Erection  of  Groyns.] — ^Occupiers  of  lands  ad- 
joining the  sea  may  erect  groyns  to  defend  their 
land,  although  such  erections  may  make  it  neces- 
sary for  neighbours  to  erect  others.  Bex  v. 
Pagham  LerH  CommissiofierSf  2  Man.  &  Ry.  468  ; 
8  B.  &  C.  353. 

Gradual  Encroachments.] — If  the  sea  or  an 
arm  of  the  sea,  by  gradual  and  imperceptible 
progress,  encroaches  upon  the  land  of  a  subject, 
the  land  thereby  covered  with  water  belongs  to  the 
crown.  Bull  and  Selby  By,,  In  re,  5  M.  &  W. 
327  ;  8  L.  J.,  Ex.  260. 

Alluvion.] — Lands  formed  by  alluvion,  that  is, 
by  gradual  and  imperceptible  deposit  on  the 
shore  of  the  sea,  belong  to  the  owners  of  the 
adjoining  demesne  lands,  and  not  to  the  king 
jure  coronae.  Rex  v.  Yarborough  (Lord),  2 
Bligh  (N.s.)  147  ;  1  Dow  &  Clark,  178  ;  5  Bing. 
163  ;  4  D.  &  R.  790 ;  3  B.  &  C.  91  ;  27  R.  R.  292. 

Accretion.] — ^Where  there  is  a  gradual  accre- 
tion of  land,  which  is  the  result  of  artificial 
causes  produced  by  the  lawful  use  of  the  land  by 
the  owner,  such  accretion  does  not  belong  to  the 
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crown.  Att.- Oen.  v.  Chamhers^  4  De  G.  &  J.  55 ; 
5  Jur.  (N.8.)  745  ;  7  W.  R.  404.     See  8,  C,  below. 

Where  the  accretions  are  of  gradual  and  imper- 
ceptible progress,  there  is  no  distinction  between 
accretions  produced  by  natural  and  artificial 
causes.    Ih, 

If,  however,  the  artificial  causes  can  be  shown 
to  have  been  intended  to  produce  the  accretion, 
the  crown  would  be  entitled.    JJ. 

On  an  information  an  issue  was  raised  as  to 
the  right  of  the  crown  to  alluvion  produced  by 
artificial  causes,  the  crown  claiming  to  have  the 
boundary  of  the  rights  of  the  crown  defined  as 
it  would  have  existed  but  for  such  artificial 
causes.  Att.'Qen.  v.  Chambers,  2  Eq.  R.  1195  ; 
2  W.  R.  636.    See  8.  C,  above. 

Land  formed  by  gradual  accretion  belongs  to 
the  owner  of  the  adjacent  soil.  Doe  d.  Seeh- 
krigts  V.  Ikut  India  Co.,  10  Moore,  P.  C.  140;  6 
Moore,  Ind.  App.  267. 

The  sea  leaves  land  dry.  Quaere,  whether  the 
crown  or  adjoining  landowner  shall  have  it. 
Anon.,  Dyer,  326  b. 

Clyde— Dredging.]  —  Held,  that  the  Clyde 
Navigation  Trustees,  being  empowered  by  ss.  76 
and  84  of  21  &  21  Vict.  c.  194,  to  dredge  the  bed 
of  the  River  Clyde  to  a  depth  of  seventeen  feet, 
cannot  be  interdicted  from  dredging  ground 
which  has  been  declared  the  property  of  the 
riparian  owner,  subject  to  any  right  which  the 
public  may  have  over  it,  and  subject  also  to  any 
rights  conferred  on  the  trustees  by  their  acts  of 
parliament :  but  so  held  without  prejudice  to 
the  question  of  their  liability  to  subsequent  com- 
pensation for  damage.  Blantijre  QLord)  v.  Clf/de 
Narigation  Trvstees,  6  App.  Cas.  273 — H.  L.  (Sc.) 

Sight  of  AcceBi  to  Sea — ^ForeBhore.] — On  a 

petition  of  right  against  the  government  for 
damages  done  to  the  petitioner's  tenement  by 
the  execution  of  reclamation  and  other  works 
upon  the  foreshore  in  front  of  it : — Held,  that 
the  petitioner  by  virtue  of  his  tenement  had  the 
same  right  of  access  to  the  sea  as  a  riparian  pro- 
prietor has  in  respect  to  a  tidal  river.  Att.- Gen. 
QStraitg  8ettlevi€nts)  v.  Wemygs,  67  L.  J.,  P.  C. 
62 ;  13  App.  Cas.  192  ;  68  L.  T.  358— P.  C. 

Bight  of  Bathing.] — The  powers  conferred 
upon  local  commissioners  or  local  boards  of 
health  under  10  &  11  Vict.  cc.  34,  89,  or  under 
any  special  act,  for  regulating  the  mode  of  bath- 
ing on  the  sea  shore,  and  licensing  bathing 
machines  there,  do  not  warrant  the  licensees  of 
such  machines  in  placing  them  on  any  part  of 
the  foreshore  which  is  private  property.  Mace 
V. Philcox,  15  C.  B.  (N.S.)  600 ;  33  L.  J.,  C.  P.  124  ; 
10  Jur.  (N.S.)  680  ;  9  L.  T.  766  ;  12  W.  R.  670. 

The  public  at  large  has  no  common-law  right 
to  bathe  in  the  sea  ;  and,  as  incident  thereto,  of 
crossing  the  shore  on  foot,  or  with  bathing- 
machines  for  that  purpose.  Bluftdell  v.  Cat- 
terall,  5  B.  &  Aid.  268  ;  24  R.  R.  353. 

Bight  to  Beach  Boats — Toll — Loeal  Act.] — 

Fishermen  had  immemorially  been  used  to  beach 
their  boats  upon  lands  near  the  sea,  the  owner 
of  which  had  recently  obtained  an  act  authoris- 
ing him  to  levy  a  yearly  sum  for  each  boat 
Ijcached  : — Held,  that  he  could  not  exclude  the 
fishermen  without  assigning  to  them  other  land 
e(iually  suited  for  beaching  boats.  Aiten  v. 
Stephen,  1  App.  Cas.  406 — H.  L.  (Sc).  See  also 
Jlcnetter  QEarl)  v.  Baukleigh,  col.  658. 


Tidal  Portion  of  Biver  Thamei  —  Priyata 
Owner — ^Bight  to  Dredge.1 — Grantees  from  the 
crown  of  portions  of  the  foreshore  of  the  lower 
Thames  are  entitled  to  dredge  and  raise  sand 
and  gravel  on  their  own  property  without  pre- 
viously obtaining  a  licence  from  the  conser- 
rators.  Pearce  v.  Bunting,  65  L.  J.,  M.  C.  131  ; 
[1896]  2  Q.  B.  360;  75  L.  T.  184;  60  J.  P. 
695. 

*•  Bed  and  Soil.*']— The  expression  "  bed  and 
soil "  in  s.  87  of  the  Thames  Conservancy  Act, 
1894,  does  not  include  foreshore.    Ih. 

P&rocliialitj  of  Shore.] — ^The  portion  of  land 
on  the  sea  shore  between  ordinary  high-water 
mark  and  ordinary  low-water  mark  may  form 
part  of  the  parish  coming  down  to  the  shore, 
but  there  is  no  primft  facie  presumption  that  it 
does  so ;  and,  in  the  absence  of  evidence  that  it 
does  form  part  of  the  parish,  it  must  be  taken 
not  to  be  part  of  it.  Reg,  v.  Musson,  8  El.  &  Bl. 
900 ;  27  L.  J.,  M.  C.  100  ;  4  Jur.  (N.S.)  111  ;  6 
W.  R.  246. 

The  foreshore  may  form  part  of  a  parish  ad- 
joining the  sea,  but  there  is  no  prim&  facie 
presumption  that  it  does.    Ih, 

There  is  no  presumption  that  any  i)art  of  the 
sea  shore  is  parochial,  and  it  lies  on  those  who 
assert  its  parochiality  to  prove  it.  Bridgwater 
Trust-ees  v.  B(totle-cum-Linacre,  36  L.  J.,  Q.  B. 
41  ;  L.  R.  2  Q.  B.  4  ;  15  L.  T.  351 ;  15  W.  R. 
169. 

Where  the  sea  forms  the  boundary  of  a  parish, 
the  shore  between  high-water  marks  of  oniinary 
springs  and  of  medium  tides  is  within  the  parish. 
li^g.  V.  Gee,  1  El.  &  El.  1068. 

Evidence  that  lands  reclaimed  out  of  a  river 
had  been  rated  to  the  poor  : — Held  to  outweigh 
evidence  of  perambulations  which  put  the  parish 
boundary  at  high-water  mark.  Ipawich  Dock 
CommsHomrs  v.  8t,  Peter's,  7  B.  &  S.  310. 

Tithes  of  Oyitere  —  Poreehore  Intra* 


parochial.] — Oyster  layings,  in  respect  of  which 
tithes  had  been  paid  for  sixty  years  :  —Held  to 
be  intra-parochial  and  titheable.  Perrott  v. 
Bryant,  2  Y.  &  C.  Ex.  61. 

And  see  Rates  and  Rating. 

Offences  on — Joriediotion — County.]  —  That 
part  of  the  sea  shore  which  lies  between  high 
and  low  water  mark  is  within  and  part  of  the 
adjoining  county,  so  that  the  justices  of  the 
county  have  jurisdiction  to  take  cognisance  of 
offences  committed  thereon,  whether  the  land  is 
covered  with  water  or  not  at  the  time  the  offences 
are  committed.  Emhletim  v.  Bromn,  8  El.  &E1. 
234 ;  30  L.  J.,  M.  C.  1  ;  6  Jur.  (N.a)  1298.  8ee 
also  Shipping,  vol.  xiii.,  col.  922. 

Sea  Shore  not  a  **  Street,  Highway,  or  Publio 

Place."]— Within  the  Gasworks  Clauses  Act, 
1847.  Maddock  v.  Wallasey  Local  Board,  55 
L.  J.,  Q.  B.  267  ;  50  J.  P.  404. 

2.  Sea  Walls  and  Bank^ 

Bight  to  Erect.] — Persons  occupying  lands 
adjoining  the  sea  may  erect  such  defences  as  are 
necessary  for  the  preservation  of  their  own  lands, 
although  such  erections  may  render  it  necessary 
for  their  neighbours  to  do  the  like.  Heir  v. 
Pagham  Levi^  Commissioners,  2  M.  &  Ry.  468  ; 
8  B.  &  C.  353. 
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Ck>]ii2niaiio]i6n  of  Sewen .] — Commissioners  of 
Bewera  for  certain  levels  may  erect  defences  for 
the  preservation  of  land  within  those  levels.    2b. 

Yestiiig  — Jurisdiotion.] — Section  10  of 


the  Sewers  Act,  1883  (amending  23  Hen.  8,  c,  5), 
by  which  all  walls,  banks,  &c.,  adjoining  the 
sea  or  tidal  rivers  are  to  be  within  the  jurisdic- 
tion of  the  commissioners,  does  not  vest  such 
walls,  &c.,  in  the  commissioners  until  they  have 
taken  them  within  their  jurisdiction  in  the 
manner  described  in  s.  47.  West  Nitrfolk  Farm^frs' 
Manure.  Co.  v.  Archdale,  55  L  J.,  Q.  B.  230  ;  16 
Q.  B.  D.  754  ;  54  L,  T.  561  ;  34  W.  R.  401  ;  60 
J.  P.  500— C.  A. 


SepaiTB.]— The  23  Hen.  8,  c.  5,  s.  17, 


having  directed  that  laws,  acts,  decrees,  and 
ordinances,  made  by  commissioners  of  sewers, 
shall  stand  good  and  be  put  in  execution  so  long 
time  as  their  commission  endureth,  and  no  longer, 
except  the  said  laws  and  onlinances  be  engrossed 
on  parchment,  and  certified  under  the  seals  of 
the  commissioners  into  chancery,  and  have  the 
royal  assent ;  and  13  Eliz.  c.  9,  having  directed 
oU  commissions  of  sewers  to  continue  in  force 
for  ten  years,  unless  sooner  determined  by  super- 
sedeas or  any  new  commission  ;  and  that  all 
laws,  ordinances,  and  constitutions,  made  by 
force  of  such  commission,  being  written  on 
parchment,  indented,  and  under  sea}^,  shall, 
without  such  certificate  or  royal  assent,  continue 
in  force  notwithstanding  the  determination  of 
the  commission  by  supersedeas,  until  repealed  or 
altered  by  new  commissions  ;  and  that  all  such 
laws,  ordinances,  and  constitutions,  written  on 
parchment,  indented,  and  sealed,  shall,  without 
certificate  or  royal  assent,  continue  in  force  for 
one  year  after  the  expiration  of  such  commission 
by  lapse  of  ten  years  from  its  teste : — Held,  first, 
that  the  laws,  acts,  decrees,  and  ordinances,  men- 
tioned in  23  Hen.  8,  c.  5,  s.  17,  mean  the  same  as 
the  laws,  ordinances,  and  constitutions  mentioned 
in  13  Eliz.  c.  9 ;  and,  secondly,  that  a  decree 
made  by  commissioners  under  a  former  commis- 
sion, which  had  expired  by  lapse  of  ten  years, 
directing  a  sea  wall  to  be  refounded,  which  had 
been  destroyed  by  a  violent  tempest  and  inunda- 
tion, and  the  sums  necessary  for  its  construction 
to  be  advanced  by  those  who  were  before  bound 
to  sustain  it  ratione  tenurse  (and  who  did  advance 
the  money  accordingly),  and  that  a  rate  should 
be  made  on  the  level  for  their  reimbursement 
(although  such  decree  had  been  written  on  parch- 
ment, indented,  and  sealed,  which  this  was  not), 
could  not  be  enforced  by  conmiissioners  under  a 
new  commission,  issued  more  than  a  year  after 
the  expiration  of  the  former  commission,  as  to  so 
much  of  it  as  remained  unexecuted  :  though  good 
to  the  extent  to  which  it  had  been  executed. 
Rex  V.  Somrrxct  Sewers  Commissioners,  9  East, 
109  ;  3  Smith.  105. 

A.  was  a  frontager  in  a  level  on  the  Essex 
shore  of  the  Thames  under  the  jurisdiction  of 
commissioners  of  sewers.  An  ancient  sea  wall 
protected  the  level  against  incursions  of  the  sea. 
There  was  evidence  proving  a  prescriptive  lia- 
bility on  the  frontagers  in  the  level  to  maintain 
and  repair  the  portions  of  this  wall  respectively 
fronting  ther  lands.  Part  of  the  wall  in  front 
of  A.'8  land  was  destroyed  by  an  extraordinary 
storm  and  high  tide.  This  part  of  the  wall  was 
previously  in  good  repair  and  in  a  proper  condi- 
tion to  resist  the  flow  of  ordinary  tides  and  the 
force    of    ordinary    storms : — Held,    following 


Keighley^s  ease  (10  Rep.  139)  and  Rex.  v.  Somer- 
set (8  Term  Rep.  312  ;  4  R.  R.  659),  that  in  the 
absence  of  evidence  that  the  prescriptive  liability 
of  the  frontagers  extended  to  the  repair  of 
damage  caused  by  extraordinary  violence  of  the 
sea,  the  liability  to  repair  the  damage  thus 
caased  to  the  wall  fell  not  upon  A.  but  upon  the 
whole  of  the  level.  Ihbbinff  Se^wers  Commis- 
sioners  v.  Reg..  5(5  L.  J.,  M.  C.  1  ;  11  App.  Cas. 
449  ;  55  L.  T.  493  ;  34  W.  R.  721  ;  51  J.  P.  227 
— H.  L.  (E.) 

Power  to  make  order  for  repairs.     Reg,  v. 
Warton,  9  Jur.  (N.8.)  325. 

Liability  of  Acyoining  Owners  for  Ex- 


penses.]— If  a  sea  bank  or  a  wall,  which  the 
owners  of  particular  lands  are  bound  to  repair, 
is  destroyetl  by  tempest,  without  any  default  of 
such  owners,  the  commissioners  of  sewers  may 
order  a  new  one  (even  in  a  different  form,  if 
necessary)  to  be  erected  at  the  expense  of  the 
whole  level.  Rex  v.  Somerset  Commissiofiers  of 
Sewers,  8  Term  Rep.  312  ;  4  R.  R.  659. 

A  landowner  may  be  liable,  by  prescription,  to 
repair  sea  walls,  ratione  tenune,  though  destroyed 
by  extraordinary  tempest.  Reg.  v.  Leigh,  10 
A.  &  E.  398  ;  2  P.  &  D.  357. 

A  mortgac^or,  not  in  actual  possession,  but  in 
receipt  of  the  rents  and  of  the  profits  of  lands 
charged  with  repair  of  a  sea  bank,  is  liable  for 
default  of  reparation.  Reg.  v.  Bakery  36  L.  J., 
Q.  B.  242  ;  L.  R.  2  Q.  B.  621  ;  15  W.  R.  1144. 

Notwithstanding  3  &  4  Will.  4,  c.  22,  s.  15, 
the  commissioners  of  sewers,  under  23  Hen.  8, 
c.  5,  s.  3,  have  power  to  repair  a  sea  bank,  and 
fine  the  person  whose  lands  are  charged  with  the 
repair,  without  giving  him  any  notice  ;  therefore, 
a  presentment,  which  does  not  allege  notice  to 
repair,  but  states  that  the  costs  and  charges 
of  repairing  amount  to  a  certain  sum,  and  a 
judgment  thereon,  ordering  that  payment,  are 
good.    lb. 

A  rule  obtained  by  the  conservators  of  the 
Bedford  Level,  for  a  mandamus  to  parties  liable, 
ratione  tenurse,  to  repair  the  banks  of  the  Ouse, 
was  discharged  on  a  preliminary  objection,  that 
by  15  Car.  2,  c.  17,  the  applicants  were  commis- 
sioners of  sewers,  and  might  therefore  put  in 
force  against  the  parties  another  remedy.  Reg. 
V.  Gamble,  3  P.  &  D.  122  ;  11  A.  &  E.  69 ;  9 
L.  J.,  Q.  B.  2. 

The  commissioners  of  sewers  cannot  maintain 
an  action  against  the  commissioners  of  a  harbour, 
for  breaking  down  a  wall  or  a  dam  erected  by  the 
former,  as  such  commissioners,  across  a  navigable 
river,  as  the  authority  to  be  exercised  by  them 
on  behalf  of  the  public  does  not  vest  in  them 
such  a  property  or  possessory  interest  as  will 
enable  them  to  maintain  such  action.  I^ewcastle 
CJhtke)  V.  aarke,  2  Moore,  666 ;  8  Taunt.  602  ; 
20  R.  R.  583. 

Orders  of.] — Orders  of  the  commissioners 


of  sewers,  requiring  landowners  to  repair  and 
alter  sea  walls,  may  be  given  in  evidence  as 
adjudications  by  a  court  of  competent  jurisdic- 
tion, without  proof  of  their  having  been  acted 
upon.    Reg.  v.  Leigh,  supra. 

Presentment  by  Jury  of  Liability  of 


Frontager — Disqaaliflcatioii  of  Commissioner.] 

— ^The  presentment  of  a  jury  at  a  court  of 
sewers  in  1861  found  that  the  then  o^mer  of 
A.*s  land  was  bound  by  reason  of  his  tenure  to 
repair  a  portion  of  the  sea  wall  fronting  the  land 
so  as  to  prevent  the  influx  of  the  waters.    In 
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1881-2  the  commiasioners  of  sewers  made  orders 
upon  A.  as  the  owner  of  the  land  to  repair  this 
portion  of  the  wall,  it  having  been  destroyed  by 
the  aforesaid  extraordinary  storm  and  high  tide. 
These  orders  were  made  "  upon  reading  the  pre- 
sentment "of  1861.  One  of  the  commissioners 
who  made  the  orders  was  personally  interested 
as  an  owner  of  lands  within  the  level : — Held, 
that  the  orders  were  bad  and  must  be  quashed  : 
first,  because  following  Reg.  v.  Wharton  (2  B.  &  S. 
718),  s.  13  of  3  &  4  Will.  4,  c.  22,  which  enables 
orders  to  be  made  u}x>n  a  previous  presentment, 
does  not  authorise  an  order  upon  a  person  who 
has  become  owner  of  the  land  since  the  present- 
ment ;  secondly,  because  the  presentment  being 
only  of  the  ordinary  liability  did  not  justify  an 
order  to  make  good  damage  caused  by  an  extra- 
ordinary storm  : — Held,  also,  that  if  the  commis- 
sioners had  made  the  orders  under  the  powers  of 
8.  33  of  the  Land  Drainage  Act,  1861  (24  &  25 
Vict.  c.  133)  they  must  themselves  have  found  as 
a  fact  A.'8  liability  ;  that  if  they  had  exercised 
such  a  jurisdiction  they  would  have  been  acting 
judicially,  and  that  in  that  case  the  orders  would 
have  been  invalidated  by  the  fact  that  one  of 
the  commissioners  was  disoualiiied  by  reason  of 
interest.  Fobbing  Seicers  CommUsioners  v.  Reg.^ 
supra. 

Cnitom— -Repair  Batione  Tennns.] — ^Where 
an  onerous  liability  has  been  asserted  and 
submitted  to  for  a  long  series  of  years,  although 
the  evidence  l)egins  well  within  modem  times, 
anything  not  manifestly  absurd  which  will 
support  and  give  a  legal  origin  to  such  a  custom 
will  be  presumed.  Therefore,  a  liability  to  repair 
a  sea  wall  submitted  to  since  1818  ought  to  be 
presumed  to  have  a  legal  origin.  Z.  <^*  .V.  W.  By. 
V.  Fobbing  LevcU  Commiasioners^  66  L.  J..  Q.  B. 
127  ;  75  L.  T.  629. 

Where  a  farm  has  been  subject  ratione 
tenurse  to  repair  a  sea  wall,  such  liability 
attaches  to  every  part  of  the  land  comprising 
the  farm,  though  the  farm  has  been  sold  and  has 
become  vested  in  several  different  purchasers.  lb. 

Beimbnnement  of  Owner.] — Where  the  owner 
of  marsh  lands  was  bound  by  the  custom  of 
a  sewage  level  to  repair  the  sea  walls  abutting  on 
his  own  land,  and  by  an  extraordinary  flood  tide 
the  wall  was  damaged,  the  court  refused  to  grant 
a  mandamus  to  the  conimissionei's  of  sewera  to 
reimburse  him  the  expense  of  the  repairs  ;  it 
appearing  by  affidavit  that  the  wall  had  been 
previously  presented  for  being  in  bad  repair,  and 
was  out  of  repair  at  the  time  the  accident 
happened ;  nor  can  the  other  landownera  in  the 
level  be  called  upon  to  contribute  to  the  repairs 
of  such  wall,  lirx  V.  Ensex  Sewers  Commis- 
sioners, 2  D.  A:  K.  700:  1  B.  Ac  C.  477;  1 
L.  J.  (0.8.)  K.  B.  169  ;  25  R.  R.  467. 

Liability  of  Purchawr.] — ^The  purchaser  of 
lands  situate  below  the  level  of  the  sea  is  bound 
to  inquire  how  all  walls  necessary  for  the  protec- 
tion of  his  property  against  the  encroachments 
of  the  sea  are  maintainetl.  Morland  v.  Cook,  37 
L.  J.,  Ch.  82.-) ;  L.  R.  6  Eq.  252  ;  18  L.  T.  496  ; 
16  W.  R.  777. 

Proceeding!  by  IndlTidoal  who  is  Damniiled.] 

— ^An  individual  who  has  sufiered  loss  in  con- 
sequence of  a  decay  of  sea  walls,  which  a 
corporation  is  directed  to  rej)nir  under  the  terms 
of  a  grant  from  the  crown,  c«niveying  a  borough 
and  pier  or  quay  tolls  to  tho  corporation,  may 


sue  the  corporation  for  damages.  Lyme  Regit 
Corporation  v.  Henley,  3  B.  &  Ad.  77 ;  5  Bing. 
91.  Affirmed,  1  Scott,  29 ;  1  Bing.  (N.c.)  222  ; 
2  CI.  &  F.  331  ;  8  Bligh  (N.B.)  690. 

So,  as  the  obligation  concerns  the  public,  an 
indictment  will  lie  for  the  general  default,    lb. 

So,  when  the  obligation  arises  from  prescrip- 
tion. Lynn  Corporation  v.  Turner ^  Cowp.  86. 
S.  P.,  Anon.,  Lofft,  566. 

The  owners  of  lands  fronting  the  sea  are  under 
no  liability  at  common  law  to  repair  sea  walls. 
Hudson  V.  Tabor,  46  L.  J.,  Q.  B.  463  ;  2  Q.  H.  D. 
298  ;  36  L.  T.  492  ;  25  W.  B.  740— C,  A. 

The  fact  that  an  owner  of  sea  frontage  has 
always  repaired  the  sea  wall  by  which  his  pro- 
perty is  protected  is  in  itself  no  evidence  of 
liability  to  repair  by  prescription  or  ratione 
tenurse.    lb. 

A.  was  the  occupier  of  land  and  B.  the  pro- 
prietor of  adjoining  land  fronting  to  a  creek 
communicating  with  the  sea.  It  was  necessary 
that  each  proprietor  having  land  fronting  the 
creek  should  maintain  a  sea  bank  or  wall  to  keep 
out  the  sea,  and  such  a  sea  wall  had  been  main- 
tained u{)on  the  creek  time  out  of  mind.  The 
wall  protecting  A.'s  land  was  continuous  with 
that  protecting  B.'s  land,  and  the  level  of  B.'s 
land  was  higher  than  that  of  A.'s.  These  walls 
had  a  tendency  to  gradually  subside,  and  it 
became  necessary  from  time  to  time  to  raise  them 
to  the  proper  height  by  placing  fresh  materials  on 
the  top.  Owing  to  an  extraordinary  high  tide, 
the  water  flowed  over  B  's  wall,  and  spr^d,  not 
only  over  his  land,  but  also  over  the  land  of  A., 
doing  considerable  damage.  In  an  action  to  re- 
cover the  amount  of  the  damage,  the  jury  found 
that  the  mischief  had  happen^  through  B.'s 
neglect  to  keep  his  wall  at  the  proper  level : — 
Held,  first,  that  the  mere  fact  that  each  frontager 
had  always  maintained  the  wall  in  front  of 
his  own  land,  and  that  no  one  had  thought  it 
necessaiT'  to  erect  a  wall  or  bank  to  protect 
himself  from  the  water  coming  from  his  neigh- 
bour's land,  was  not  sufficient  evidence  to 
establish  a  prescriptive  liability  on  the  part 
of  B.  to  maintain  the  wall  not  only  for  his  own 
protection  but  for  that  of  the  adjoining  land- 
owners,   lb. 

Held,  secondly,  that  by  the  common  law, 
apart  from  prescription,  no  such  liability  was 
cast  on  B.    lb. 

A  railway  was  carried  along  an  embankment 
upon  low  lands  lying  between  a  river  and  A.'s 
land.  The  low  lands  were  separated  from  his  land 
by  a  bank  which,  before  the  railway  embankment 
was  placed  there,  sufficed  to  protect  bis  land  from 
the  flood  waters  of  the  river  ;  but  in  consequence 
of  the  embankment,  the  flood  waters  were  unable 
to  spread  themselves  over  the  low  lands  as 
formerly,  and  flowed  over  the  bank  into  his  land  : 
— Held,  that  although  the  company  was  not 
required  by  their  act  to  make  flood  openings  to 
their  embankment,  and  would  not  be  compel- 
lable by  mandamus  to  make  them,  yet,  as  they 
might  by  proper  caution  have  prevented  the 
injury  sustained  by  A.,  an  action  was  maintain- 
able against  them  for  such  injury.  Lawrence  v. 
Q,  N.  Ry.,  16  Q.  B.  643  ;  20  L.  J.,  Q.  B.  293 ;  6 
Railw.  Cas.  656  ;  15  Jur.  652. 

No  obligation  arises  from  the  erection  of  a  sea 
wall  to  erect  other  works  for  the  protection  of 
neighbours,  nor  to  indemnify  them  against  loss. 
Rex  V.  Pagluim  Level  Commissioners,  supra. 

Bates  for  Repairs  to.]— A  parish  consisting  of 
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two  districts  had  immemorially  been  assessed  to 
the  repairs  of  a  sea  bank  (which  was  necessary 
for  the  protection  of  lands  from  the  sea  in  both 
districts)  by  one  assessment  collected  by  one 
dykereeve.  The  commissioners  of  sewers,  with- 
out any  presentment  of  a  jury,  appointed  two 
dykereeves,  one  for  each  district,  and  made  a 
rate  on  one  district  exclusively  for  the  repairs  of 
the  sea  buik : — Held,  that  the  rate  was  void 
for  want  of  a  presentment,  and  that  the  com- 
missioDcrs  were  without  jurisdiction,  and  were 
liable  for  the  taking  of  cattle  under  a  distress 
warrant  issued  by  them  for  arrears  of  such 
rate.  Wingate  v.  Waite,  6  M.  &  W.  739 ;  9 
L.  J.,  Ex.  319  ;  4  Jur.  860. 

Bight  of  Way   aoqnired  on  Sea  Walls.] — 

There  is  no  such  inconsistency  between  the 
powers  and  duties  of  commissioners  of  sewers  to 
keep  up  a  sea  or  a  river  wall,  and  a  right  of 
way  enjoyed  by  the  public  along  such  a  wall,  as 
to  prevent  such  a  right  of  way  being  acquired. 
Greenwich  Board  ijf  WorJu  v.  Mauddey^  39 
L.  J.,  Q.  B.  205  ;  L.  R.  5  Q.  B.  397 ;  23  L.  T.  121  ; 
18  W.  R.  948. 

Evidence  of  long  and  uninterrupted  user  may 
establish  the  right  of  waj'  in  such  a  case  as  well 
as  in  the  ordinary  case  of  a  right  of  way  claimed 
and  used  over  the  land  of  an  individual.    lb, 

Bopair  of  Highway  swept  away  by  8ea.]  — 

A  highway  originally  ran  down  to  the  sea  to  the 
water^s  edge.  The  action  of  the  waves  in  process 
of  time  swept  away  a  portion  of  the  land,  and 
destroyed  a  part  of  the  road,  so  that  the  road 
ran  to  the  edge  of  a  cliff  twenty  feet  high.  The 
road  up  to  this  point  was  in  good  repair.  Upon 
an  indictment  against  a  parish  for  non-repair  of 
the  highway : — Held,  that  the  road  beyond  the 
edge  of  the  cliff  having  been  swept  away  by 
natural  causes,  there  was  nothing  which  the 
parish  could  reasonably  be  called  on  to  repair. 
In  fact,  as  regarded  that  part,  there  was  no  road 
in  existence,  and  therefore  nothing  to  repair. 
Reg.  V.  Hornsea,  Dears.  C.  C.  291  ;  2  C.  L.  R. 
596  ;  23  L.  J.,  M.  C.  59  ;  18  Jur.  315  ;  2  W.  R. 
274  ;  6  Cox,  C.  C.  299. 

3.  Wreck. 

See  also  Shipping,  xxvL,  Admiralty  Law 
AXD  Practice,  vol.  xiii.  col.  948. 

What  is.] — ^Timber  found  floating  without  an 
apparent  owner  at  sea,  having  drifted  from  the 
place  where  it  was  moored  in  a  river,  is  not 
wreck  within  17  &  18  Vict.  c.  104,  s.  458,  and 
therefore  persons  securing  such  timber  cannot 
enforce  a  claim  for  salvage  in  respect  of  their 
services.  Palmer  v.  Rouse,  3  H.  &  N.  505 ;  27 
L.  J.,  Ex.  437  ;  6  W.  R.  674. 

The  term  "  wreck,"  in  3  &  4  WiU.  4,  c.  52,  s.  50, 
is  intended  to  apply  to  goods  thrown  on  shore  by 
the  violence  of  the  waves.  Legge  v.  Boyd,  1 
C.  B.  92  ;  14  L.  J.,  C.  P.  138  ;  9  Jur.  307. 

And  it  is  not  confined  to  goods  that  would  pass 
to  the  crown  or  the  crown's  oflBcer  by  virtue  of 
the  prerogative.  Barry  y.  Amaud,  10  A.  &  E. 
646  ;  2  P.  &  D.  633  ;  9  L  J.,  Q.  B.  226. 

A  ship  cannot  be  considered  wreckum  maris, 
nor  the  claim  of  a  lord  of  a  manor  to  wreck  sus- 
tained, unless  at  the  time  of  taking  possession 
she  is  either  on  the  actual  shore  itself,  or  left 
high  and  dry  on  land.  The  Pauline,  2  W.  Rob. 
858  ;  9  Jnr.  286. 

VOL.  xn. 


Things  floating  between  high  and  low  water 
mark,  not  having  touched  the  ground,  are  not 
wreck  ;  if  stranded  there,  though  surrounded  by 
water,  they  are  wreck ;  if,  after  touching  tlie 
ground  there,  they  are  again  set  afloat,  they  may 
or  may  not  be  wreck,  according  to  circum- 
stances. Rex  V.  Two  Casks  of  Tallow,  3  Hag. 
Adm.  359 ;  cf.  Rex  v.  Forty -nine  Casks  of 
Brandy,  3  Hag.  Adm.  357  ;  The  Reheehah,  1  C. 
Rob.  227. 

Bight  to  Wreek.]— The  grantee  of  wreck  has  a 
special  property  in  all  goods  stranded  within  his 
liberty,  and  may  maintain  trespass  against  a 
wrongdoer  for  taking  them  away,  though  such 
goods  were  part  of  a  cargo  of  a  ship  from  which 
some  persons  escaped  alive  to  land,  and  though 
the  owners  within  a  year  and  a  day  claimed  and 
identified  them  ;  and  though  the  taking  was 
before  any  seizure  on  behalf  of  the  grantee. 
Dunwich  (^Bailiffs)  v.  Sterry,  1  B.  &  Ad. 
881  ;  9  L.  J.  (0.8.)  K.  B.  167. 

Parol  evidence  cannot  be  resorted  to  in  order 
to  support  a  prescriptive  right  to  wreck,  if  it 
appears  that  the  property  in  respect  of  which 
wreck  is  claimed  was  in  the  crown  in  the  time  of 
Charles  the  First,  as  a  jury  could  not  infer  that 
it  was  in  those  under  whom  the  party  claims 
from  time  of  legal  memory.  Aloock  v.  Cooke,  2 
M.  &  P.  625  ;  5  Bing.  340  ;  7  L.  J.  (o.s.)  C.  P. 
126  ;  30  R.  R.  625. 

If  Spanish  dollars,  more  than  100  years  old, 
are  found  in  the  sands  of  a  sea  shore,  it  will  be 
presumed  that  they  came  there  by  the  loss  of 
some  vessel  which  was  wrecked,  although  no  part 
of  any  vessel  is  found  near  them.  Talhot  v. 
Lewis,  6  Car.  &  P.  603. 

A  log  of  wood  found  floating  in  the  sea  near 
the  shore  was  drawn  on  a  rock  by  a  person 
wading  into  the  water  ;  another  log  having  been 
cast  upon  the  beach,  and  by  the  next  tide  swept 
out  to  the  sea,  and  then  taken  while  floating, 
these  are  both  droits  of  admiralty,  and  do 
not  belong  to  the  grantee  by  patent  of  wreck 
on  the  coast.  Stackpole  v.  R^,,  Ir.  R.  9  Eq. 
619. 

The  log  cast  on  the  beach  having  been  marked 
by  a  knife,  with  the  design  of  claiming  property 
in  it  for  the  grantee  of  wreck  before  it  was  swept 
back  to  sea,  does  not  prevent  its  becoming  a 
droit  of  admiralty  when  afterwards  found  float- 
ing,   lb. 

The  owner  of  wreck  is  entitled  thereto  as 
against  a  grantee  of  wreck  from  the  crown, 
though  no  living  creature  is  saved.  HamilUm  v. 
Davis,  5  Burr.  2732. 


Wreck  above  Low  water  Hark— Fore- 
shore Pareel  of  adjaeent  Xaaor.] — Foreshore 
may  be  parcel  of  the  adjoining  manor;  and 
wreck  above  low  water  mark  appurtenant 
thereto.  Sir  John  Constable's  case,  Anderson, 
86 ;  cf.  Sir  Henry  Constable's  case,  5  Co.  Rep. 
106. 

Oflloe  of  Admiral.^ — Wreck  appurtenant 

to  a  manor  by  prescription  does  not  pass 
under  a  grant  of  the  office  of  admiral,  with 
wreck  and  proflts  appertaining  to  the  office, 
though  the  manor  is  in  the  king*8  hands  at 
the  date  of  the  grant.  Wiggen  or  Wiggon  v. 
Branthwait,  1  Ld.  Raym.  473  ;  Holt,  758 :  12 
Mod.  259. 

R.  G,  M. 
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SEALING. 

See  DEED  AND  BOND. 


SEAMAN. 

See  SHIPPING. 


SEARCH  WARRANT. 

See  JUSTICE  OF  THE  PEACE. 


SECRETARY  OP  STATE. 

See  PUBLIC  OFFICER. 


SEPARATE  OR  JOINT 
DEBT. 

See  BANKRUPTCY— PARTNERSHIP- 
SET-OFF. 


SEPARATION  DEED. 

See  HUSBAND  AND  WIFE. 


SEQUESTRATION. 

See  ECCLESIASTICAL  LAW— EXECUTION. 


SECURED  CREDITOR. 

See  BANKRUPTCY— COMPANY. 


SECURITY  FOR  COSTS. 

Of  Appeal.]— /&tf  Appeal. 

Appeals  from  County  Court.]— 5<c«  County 
Court. 

On  Petitions  to  Wind  up  Companies. ]^iS?^ 
Company. 

In  Other  Cases.]— *&?«  Practice. 


SERVANT. 

See  MASTER  AND  SERVANT. 


SERVICE  OP  WRITS,  &c. 

See  PRACTICE. 


SESSIONS. 

Sf^e  JUSTICE  OF  THE  PEACE. 


SEDITION. 

See  CRIMINAL  LAW. 


I. 


A. 
B. 

C. 


SEDUCTION. 

See  MASTER  AND  SERVANT. 


SEPARATE  ESTATE. 

Of  Karried   Woman.] — See  Husband   and 
Wife. 

Of  Partners.]— 1&«  Bankruptcy— Partner- 

SHIP. 


SET-OPP. 

Since  Judicature   Acts.  —  See    PRACTICE 
(Pleading). 

II.  Before  Judicature  Acts. 

In  what  Actions,  677. 

Agreements  as  to  SsT-oFr,  678. 

Subject-matter  of  Set-off. 

1.  Oenerally,  679. 

2.  DehU  in  same  Right,  681. 

3.  Mutual  DehU,  686. 

4.  Payment  or  Set-off,  686. 

5.  Unliquidated  or  Liquidated  Claims,  687. 

6.  Oround  of  Cross  Action,  689. 

7.  BiUs  and  Notes,  690. 

8.  Penalty  or  Liquidated  Damages,  692. 

9.  By  way    of   Deduction  from    Contract 

Price,  694. 

10.  Jicdgme^Us,  695. 

11.  In  Bankruptcy.— See  BANKRUPTCY. 

12.  In  Winding-vp.—See  COMPANY. 

13.  Of  Costs.—See  COSTS. 

14.  In  ease  of  Mortgages, — See  MORTGAGE. 
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D.  By  and  against  Whom. 

1.  Agents^  Factors,  and  Broker*,  699. 

2.  Solicitors^  705. 

8.  Execntort  and  Administrators,  705. 

4.  Husband  and  Wife,  707. 

5.  Insurance  Cases,  707. 

(».  Master  and  Servant,  709. 

7.  Partners,  709. 

8.  Trustees  and  Assignees,  713. 

9.  Sureties,  717. 

10.  Auetioneers.^See  Auction  and   Auc- 

tioneer. 

11.  ^fl«Ar^r*.—&^c  Banker. 

12.  Against  Rent,  —  See    LANDLORD    AND 

Tenant. 

l.S.  Members  of  Companies. — See  COMPANY. 

14.  Executors    and     Administrators.  —  See 
Executor  and  AD3iinistrator. 

K.  Pleading  and  Evidence,  718. 

I.  SINCE  JUDICATUBB  ACTS.— iST^v; 

Practice  (Pleading). 

II.  BEFOBE    JUDICATUBE    ACTS. 

A.  IN  WHAT  ACTIONS. 

In  Actions  on  Bonds.] — A  set-off  may  be 
pleaded  to  an  action  on  a  bond,  the  condition  of 
which  is  for  the  payment  of  an  annuity  or  a 
growing  siim.  Collins  v.  Collins,  2  Burr.  820  ; 
2  Ld.  Ken.  530. 

But  to  an  action  on  a  bond  conditioned  for 
replacing  stock,  a  set-off  cannot  be  pleaded.  Oil' 
linghuni  Y.WuskeU,  M'Clel.  198  ;  13  Price,  484. 

Nor  to   an   action   on  a  bond  conditioned  to 
indemnify  generally.     At  wool  v.  Atwool,  1  El.  & 
Bl.  21  ;  1  C.  L.  R.  242  ;  22  L.  J.,  Q.  B.  287  ;  17 
Jur.  789  ;  1  W.  R.  325. 

The  plaintiff  and  the  defendant  were  partners  ; 
they  oissolYed  the  partnership,  the  plaintiff 
.agreeing  to  take  all  the  debts  of  the  firm  upon 
himself,  and  to  release  the  defendant  from 
liability,  and  the  defendant  giving  him  a  bond 
for  a  certain  sum,  payable  by  instalments.  The 
])laintiff  failed  to  pay  a  debt  due  from  the  firm, 
whereupon  the  creditors  sued  the  defendant  and 
■obtained  judgment,  and  issued  a  fi.  fa.,  under 
which  the  sheriff  seized  and  sold  the  defendant's 
goods,  and  out  of  the  proceeds  paid  the  debt : — 
Sembie,  that,  in  an  action  on  the  bond,  the 
•defendant  was  entitled  to  set  off  as  money  paid 
the  sum  so  paid  by  the  sheriff.  Badgers  y. 
Maw,  15  M.  &  W.  444  ;  4  D.  &  L.  66  ;  16  L.  J., 
Ex.  137. 

If  a  customer  borrows  money  from  his  bankers, 
and  gives  a  bond  to  secure  it«  repayment,  and 
the  balance  from  the  general  banking  account  is 
afterwards  in  favour  of  the  customer,  a  right  to 
set  off  such  balance  against  the  amount  due  on 
the  bond  exists  both  at  law  and  in  equity. 
Cavendish  v.  Oeaves,  24  Beav.  168 ;  27  L.  J., 
Ch.  314  ;  S  Jur.  (N.8.)  1086  ;  5  W.  R.  615. 

But  if  the  firm  is  altered,  and  the  bond  is 
assigned  by  the  obligees  to  the  new  firm,  with 
notice  of  the  assignment  to  the  obligor,  and  the 
balance  upon  the  general  banking  account  is 
afterwards  in  favour  of  the  customer,  no  right 
of  set-off  exists  at  law ;  but  in  equity  the 
<:ustomer  is  entitled  to  set  off  the  balance  due  on 
the  banking  account  against  the  amount  due  on 
the  bond.    Jb. 


So,  if  the  bond  is  assigned  to  a  stranger,  with- 
out notice  to  the  obligor,  the  same  right  of 
set-off  exists,  and  the  assignee  takes  the  assign- 
ment subject  to  all  the  equities  which  affected 
the  assignors,    lb. 

In  Actions  on  Covenants.] — In  an  action  on  a 
covenant  for  unliciuidated  damages,  damages 
ariHing  from  the  breach  of  other  covenants  to  be 
performed  by  the  plaintiff  cannot  be  pleaded  by 
way  of  set-off.  llowlett  v.  Strickland,  Cowp. 
66.  S.  P.,  OldrrsJmw  v.  Thompson,  5  M.  &  8. 
164  ;  1  Stark.  311  ;  2  Chit.  388. 

To  an  action  on  a  covenant  for  rent  by  a  land- 
lord, the  defendant  cannot  set  off  any  uncertain 
damages  that  he  may  be  entitled  to  recover 
against  the  landlord  on  any  of  the  other  cove- 
nants in  the  lease.  Weigall  v.  Waters,  6 
Term  Rep.  488. 

In  an  action  on  a  covenant  for  not  indemnify- 
ing a  person  against  taxes,  no  plea  of  set-off  can 
be  sustained.     Cooper  v.  Hobinxtm,  2  Chit.  161. 

In  an  action  on  a  covenant,  the  defendant 
cannot  set  off  a  sum  alleged  to  be  due  on  a 
guarantee  under  seal.  Willianis  v.  Flight,  2  D, 
(N.s.)ll  ;  7  Jur.  197. 

In  BeplsTin.] — The  statutes  of  set-off  do  not 
extend  to  replevin.  Lay  cock  v.  TaffneU,  2  Chit 
531.     S.  P.,  Ahsolam  v.  King,  Bull,*N.  P.  181. 

Therefore,  a  plaintiff  in  replevin  cannot  plead 
in  bar  a  set-off  to  an  avowry  for  rent.    lb. 

But  a  tenant  may  plead  payment  of  ground- 
rent  in  bar  of  an  avowry  for  rent.  Sapsford  v. 
Fletcher,  4  Term  Rep.  611. 

Speoifio  Perfonnanoe.] — A  defendant  to  a  bill 
for  specific  performance  of  a  clear  contract  for  a 
specific  sum,  cannot  resist  it  by  way  of  set-off, 
on  the  ground  that,  on  an  account  between  him 
and  the  plaintiff  in  respect  of  antecedent  trans- 
actions affecting  the  suDJect-matter,  there  would 
be  a  balance  due  to  the  defendant.  Phipj/s  v. 
Child,  3  Di-ew.  709. 

In  a  suit  for  specific  performance  by  the 
vendor  (the  purchaser  having  been  in  possession 
for  ten  years),  a  mortgage  debt  due  to  the  pur- 
chaser carrying  interest  at  5  per  cent,  was  set  off 
against  unpaid  purchase  money  carrying  interest 
at  4  per  cent.  Wallis  v.  Bastard,  2  Eq.  Rep. 
508  ;  4  De  G.  M.  &  G.  251  ;  17  Jur.  1107 ;  2 
W.  R.  47. 

In  Admiralty  Conrt.]— No  set-off  is  allowed  in 
this  court,  save  in  the  exceptional  case  of  suits 
for  mariners'  wages.  The  Don  Francisco,  Lush. 
468  ;  31  L.  J.,  Adm.  14  ;  6  L.  T.  460. 

In  County  Court.  ]—&•«  County  Court. 

B.  AGREEMENTS  AS  TO   SET-OFF. 

Express  or  Implied.] — ^The  court  has,  on  slight 
circumstances,  presumed  the  existence  of  an 
agreement  to  set  off  one  against  another  cross 
demand,  although  existing  in  different  rights^ 
but  such  an  agreement  will  not  be  presumed 
without  some  circumstances  from  which  it  might 
be  inferred,  sembie.  Freeman  v.  Lomas,  9  Hare, 
113  ;  20  L.  J.,  Ch.  564  ;  15  Jur.  648. 

The  right  of  set-off  can  only  arise  out  of  some 
contract,  express  or  implied,  between  the  parties, 
to  pay  and  receive  money,  or  other  persons  stand- 
ing in  their  shoes.  Smee  v.  Baines,  7  Jur.  (N.S.) 
902  ;  4  L.  T.  573  ;  9  W.  R.  802. 

22—2 


679 


SET-OFF. 


680 


Creditor  Borrowing  from  Debtor.] — If  a  credi- 
tor borrows  money  of  his  debtor  on  the  security 
of  a  note,  even  under  an  express  promise  of 
repayment,  he  may  nevertheless  set  off  the 
amount  of  his  original  debt.  Lechwere  v.  Haw- 
Mmj  2  Esp.  626.  And  see  Preston  v.  Strutton,  1 
Anst.  50. 

A  set-off  was  allowed  in  equity  where  a 
creditor  had  borrowed  from  the  debtor  under  an 
express  promise  to  pay.  Tat/lor  v.  Okei/j  13  Ves. 
180. 

In  Writing.] — If  a  creditor  consents  that  his 
debtor  shall  set  off  the  debt  against  a  debt  due 
from  the  creditor  to  another  person,  it  seems 
that  the  agreement,  although  not  in  writing,  is 
Talid.  Coxen  v.  Civadley,  5  D.  &  R.  417  ;  3  B. 
&  C.  696 ;  1  Car.  &  P.  174, 478. 

Delivery  of  Goods.] — If  A.  agrees  to  make  a 
waggon  for  B.,  and  makes  it  accordingly,  but 
refuses  to  deliver  it  unless  the  money  is  paid  on 
delivery,  the  money  which  was  to  be  paid  for  the 
waggon  may  be  set  off  against  any  demand  of  B. 
against  A.  for  goods  bargained  and  sold.  Ihiti- 
more  v.  TayUvr^  Peake,  41. 

B.,  a  craiitor  of  A.,  employed  A.  to  repair  a 
carriage,  undertaking  to  pay  ready  money  for  the 
repairs : — Held,  that  B.  could  not,  upon  offering 
to  set  off  an  adequate  portion  of  the  debt,  require 
the  redelivery  of  the  carriage  without  payment 
of  the  repairs.  Clarke  v.  Fell^  1  N.  &  M.  244  ; 
4  B.  &  Ad.  404  ;  2  L.  J.,  K.  B.  84. 

Kade  by  Brokbr.] — ^An  agreement  by  a  broker 
that  he  wiU  sell  goods  for  his  principals,  and  pay 
over  the  proceeds,  without  setting  off  a  debt  then 
due  from  the  principals  to  him,  is  not  binding  on 
the  broker  so  as  to  deprive  him  of  his  legal  right 
of  lien  or  set-off.  JlPCtilUvray  v.  Simpstm,  9  D. 
&  B.  35  ;  2  Car.  &  P.  320  ;  6  L.  J.  (o.s.)  K.  B.  53. 

But  if  he  also  agrees  not  to  set  off  a  debt  due 
from  a  prior  firm,  which  by  a  previous  letter  the 

Erincipals  had  agreed  to  pay  him,  the  principals 
aving  assumed  the  funds  of  that  firm  ;  the  letter 
and  the  agreement  must  be  set  against  each  other, 
and  the  broker  wiU  not  be  allowed  to  set  off  that 
debt  against  the  proceeds  of  the  goods.    Ih, 

troot  of.] — An  allegation  of  an  agreement  to 
set  off  a  specific  joint  debt  against  specific  sepa- 
rate debts  previously  accrued,  is  in  substance 
proved  by  evidence  of  an  agreement,  prior  to  the 
debts  accruing,  to  set  off  all  joint  debts  that 
should  thereafter  arise  against  all  separate  debts. 
Kitinerley  v.  Bossack^  2  Taunt.  170. 

C.  SUBJECT-MATTER  OF  SET-OFF. 
1.  Genebally. 

Enforceable  by  Aetion.] — ^The  right  of  a  defen- 
dant in  an  action  to  set  off  a  debt  due  from  the 
plaintiff  to  him,  under  2  Geo.  2,  c.  22,  s.  13,  exists 
only  where  the  debt  sought  to  be  set  off  is  en- 
forceable by  action.  B-awUy  v.  Rawley,  46  L.  J., 
Q.  B.  675  ;  1  Q.  B.  D.  460  ;  35  L.  T.  191 ;  24 
W.  R.  996— C.  A. 

Where  a  defendant  sought  to  set  off  a  debt, 
arising  upon  the  promise  of  an  infant,  such  pro- 
mise not  having  been  ratified  in  accordance  with 
9  Geo.  4,  c.  14,  8.  5  : — Held,  that  the  replication 
of  infancy  to  the  plea  of  set-off  was  a  sufficient 
answer,  and  that  the  plaintiff  was  entitled  to  re- 
C0T6r.    lb. 


The  words  in  9  Geo.  4,  c.  14,  s.  3,  "no  action 
shall  be  maintained,'*  extend  to  cases  of  set-off  : 
so  that  a  defendant  may  not  set  off  a  promise  of 
an  infant  supported  merely  by  a  parol  ratifica- 
tion after  full  age  in  an  action  brought  against 
him  by  the  infant,  any  more  than  he  might  sue 
the  infant  upon  such  promise,  both  being  ec^ually 
precluded  by  the  above  section.    lb. 

A  master  who,  without  any  agreement,  takes- 
a  boy  on  trial,  with  a  view  to  his  becoming  an 
apprentice,  cannot  charge  for  board  and  lodgings 
and  consequently  cannot  set  off  the  amount 
therefor.     Wilkitu  v.  WelU,  2  Car.  &  P.  231. 

Debt  Sne  at  Time  of  Action  brongbt,  and  or 
Plea.] — A  defendant  can  set  off  those  debts  only 
which  were  due  to  him  from  the  plaintiff  at  the 
time  of  action  brought,  as  well  as  at  the  time  of 
plea  pleaded.  BraitkwaUe  v.  Colenian,  4  N.  &  M^ 
654. 

There  can  be  no  set-off  in  an  action  brought 
upon  a  contract  for  the  sale  of  goods  on  cr«lit 
for  a  biU  at  a  certain  time,  when  the  action  is- 
brought  before  the  expiration  of  the  time  which 
the  bill  had  to  run.  HutchiTigon  v.  Reid,  3  Camp, 
329. 

A.  remitted  a  bill  of  exchange  to  B.,  to  be  paid 
to  a  third  person  on  A.'s  account.  B.  discounteii 
the  bill,  but  did  not  pay  over  the  proceeds,  upon 
which  A.  sued  him  for  money  had  and  received  : 
— Held,  that  a  set-off  was  admissible.  TJutrpe  v, 
Th^l)e,  2  B.  &  Ad.  580  ;  1  L.  J.,  K.  B.  170. 

A  defendant  cannot  set  off,  by  plea  to  the 
further  maintenance  of  the  action,  a  debt  wliicli- 
accrued  after  action,  and  before  plea.  Rieh-ardjt 
V.  Jones  or  James^  2  Ex.  471  ;  6  D.  &  L.  52  ;  17 
L.  J.,  Ex.  277. 

A  plea  of  set-off,  that  the  plaintiff  was  in- 
debted to  the  defendant  "  at  the  time  of  the  plea 
pleaded,^*  is  bad  ;  it  should  state  that  he  was 
indebted  "  at  the  commencement  of  the  action.*' 
Evans  v.  Prosper ^  3  Term  Rep.  186. 

A  plea  which  states  that  ^*  before  and  at  the 
time  of  the  commencement  of  the  action,  the 
plaintiff  was  indebted  to  the  defendant,"  with- 
out inserting  the  words  "  and  still  is  indebted,"  i» 
bad.  Bendy  v.  Poioell,  3  M.  &  W.  442  ;  6- 
D.  P.  C.  577  ;  7  L.  J.,  Ex.  164. 

Set-off  Accming  after  Cause  of  Action.] — ^To- 
an  action  on  a  bond,  conditioned  for  payment  of 
interest  half-yearly,  and  the  principal  sum  six 
months  after  notice,  the  defendant  pleaded  a  set- 
off exceeding  the  interest  due,  which  set-off 
accrued  before  the  commencement  of  the  action,, 
but  after  the  interest  became  payable,  with  an 
allegation  that  notice  to  pay  the  principal  had 
not  been  given: — Held,  that  the  plea  was  an 
answer  to  the  action.  Zee  v.  Lester,  7  C.  B^ 
1008  ;  7  D.  &  L.  137  ;  18  L.  J.,  C.  P.  812. 

Debt  moit  be  Sue  at  Trial.] — A  debt  sought  to- 
be  set  off  must  continue  due  up  to  the  time  of 
triaL  Eyton  or  Eaton  v.  LittledaXey  7  D.  &  L. 
55  ;  4  Ex.  159  ;  18  L.  J.,  Ex.  369. 

The  plaintiff  sold  for  the  defendant  a  horse,, 
and  received  the  price.  The  purchaser  after- 
wards rescinded  the  contract,  on  the  ground  of 
fraud,  and  was  repaid  the  purchase  money.  Id 
an  action  by  the  plaintiff  for  the  keep  of  the 
horse  : — Held,  that  the  defendant  could  not  set 
off  the  price  as  money  received  for  his  use,  it 
having  ceased  to  be  so  when  the  contract  was- 
defeatea  by  the  purchaser,  although  the  defen- 
dant was  ignorant    of  the   fraud.    Murray  t» 
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Mann,  2  Ex.  538  ;  17  L.  J.,  Ex.  256  ;  12  Jnr. 

Where  Sstoppel  Operates.  J~Whei*e  the  pay- 
master of  a  regiment  gave  credit  in  a  running 
:accoant  with  an  officer  on  a  foreign  station,  for 
-sums  of  money  as  increased  pay  and  allowances, 
to  which,  from  a  misconstruction  of  a  general 
•order,  he  supposed  the  officer  was  entitled,  and 
after  having  been  apprised  by  the  board  of 
ordnance  that  such  sums  would  not  be  allowed, 
■suffered  the  officer  to  remain  in  ignorance  of  this 
fact  for  four  years  : — Held,  in  an  action  by  the 
officer's  personal  representatives,  for  pay  remain- 
ing due,  that  the  paymaster  was  concluded  by 
the  account  in  which  he  had  erroneously  given 
credit  for  the  increased  allowance,  and  was  not 
at  liberty  to  set  off  the  latter  against  the  demand. 
Skijruuf  V.  Oreenwotid,  6  D.  &  R.  401  ;  4  B.  &  C. 
281  ;  1  Car.  &  P.  517  ;  28  R.  R.  204. 

Payment  into  Coart  in  another  Aotion.] — It  is 

no  objection  to  a  plea  of  set-off,  that  the  defen- 
<lant  has  brought  an  action  against  the  plaintiff 
for  the  same  sum,  in  which  the  plaintiff  has  paid 
the  amount  of  the  demand  into  court.  Ecans  v. 
Pro^ntn-f  3  Tenn  Rep.  186. 

Goods  sold  for  Beady  Koney.]— In  an  action 
ior  goods  sold  and  delivered,  the  defendant 
pleadt^l  a  set-off  of  more  money  due  to  him  from 
the  plaintiff ;  replication,  that  the  goods  were 
.agreed  to  be  paid  for  in  ready  money,  which 
rei)lication  was  holden  bad,  being  no  answer  to 
the  plea.  Elawl  v.  JTarr,  1  East,  375.  S.  P., 
IM'OilUvraif  v.  Slmson,  9  D.  &  R.  35  ;  5  L.  J., 
<0.s.)  K.  B.  53. 

Seoority  for  Debt  Betnmed.] — A  debtor  who, 
for  money  advanced,  had  given  to  his  creditor 
liis  promissory  note,  and,  as  a  collateral  security, 
had  deposited  with  him  a  ix>licy  of  assurance, 
and  who  had,  on  the  other  hand,  a  right  of  set- 
off in  respect  of  goods  sold,  applied  to  the 
creditor  to  have  the  jiolicy  delivered  up,  for  a 
purpose  unconnected  with  the  debt,  and  replaced 
by  another  security.  The  policy  was  accordingly 
delivei*etl : — Held,  that  the  debtor's  right  of  set- 
off was  not  thereby  displaced.  Moore  v.  Jervis, 
2  Coll.  60. 

Assignment — Kotiee.] — If  A.  assigns  a  debt  to 

B.  with  notice  to  the  deotor,  and  B.  assigns  to  C. 
without  such  notice,  and  afterwards  becomes 
•bankrupt,  the  debtor  may  set  off  against  C.  any 
other  debt  due  to  him  from  B.  Cuvrndlgh  v. 
Gear&t,  24  Beav.  163  ;  27  L.  J.,  Ch.  314  ;  3  Jur. 

<N.s.)  1086 ;  5  W.  R.  615. 

Bischarge — Insolvent  Debtor.] — ^A  discharge 
under  the  Insolvent  Debtors  Act  (1  &  2  Vict, 
c.  110),  s.  91,  is  a  legal  answer  to  a  plea  of  set-off. 
^raiiciM  V.  Bodtftoorthj  4  C.  B.  202 ;    17  L.  J., 

C.  P.  185. 

1  Debts  in  same  Right. 

Bnle  most  be  Ck>mplied  H^th.] — One  debt  can- 
not be  set  off  against  another  if  due  in  different 
rights.  Whituhrr  v.  Husky  AmbL  407.  S.  P., 
Mcdlicdt  V.  BotoeSf  1  Ves.  207. 

There  can  be  no  set-off,  either  at  law  or  in 
•equity,  where  either  of  the  debts  is  a  debt  in 
jiutre  droit.  Gale  v.  Luttrell,  1  Y.  &  J,  180. 
ii.  P.,  Harvey  v.  Woody  5  Madd.  459. 


Debts  due  in  different  rights  cannot  be  set  off, 
and  2  Geo.  2  does  not  comprehend  it.  Biehop  v. 
Church,  3  Atk.  691  ;  2  Ves.  100,  371. 

Cross  Demands.] — Cross  demands  existing  in 
separate  rights  cannot  be  set  off  one  against  the 
other,  in  equity,  except  under  special  circum- 
stances, hammers  v.  Elliott ,  37  L.  J.,  Ch. 
853 ;  L.  R.  3  Ch.  195  ;  18  L.  T.  1  ;  16  W.  R. 
489. 

Where  there  are  cross  demands  between  two 
parties  of  such  a  nature  that  if  both  were  recover- 
able at  law  they  would  be  the  subject  of  legal 
set-off,  then  if  either  of  the  demands  is  matter  of 
equitable  jurisdiction  the  set-off  will  be  enforced 
in  equity.  Clark  v.  CoH,  Cr.  &  Ph.  154  ;  10 
L.  J.,  Ch.  lis. 

Equitable  set-off  exists  in  cases  where  the 
party  seeking  the  benefit  of  it  can  show  some 
equitable  ground  for  being  protected  against  his 
adversary's  demand.  The  mere  existence  of 
cix)6s  demands  is  not  sufficient.  Still  less  will 
the  court  interfere,  on  the  ground  of  equitable 
set-off,  to  prevent  a  ijarty  from  recovering  a  sum 
awarded  to  him  by  a  jury  as  damages  for  a  breach 
of  contract,  merely  because  there  is  an  unsettled 
account  pending  between  him  and  the  party 
against  whom  the  action  is  brought,  although 
the  subject-matter  of  the  account  consists  of 
dealings  and  transactions  arising  out  of  the  con- 
tract, the  breach  of  which  is  the  subject  of  the 
action,  lb.  See  Jfiddleton  v.  Pollock,  Nwfee, 
Ex  parte,  44  L.  J.,  Ch.  584  ;  L.  R.  20  Eq.  29  ;  33 
L.  T.  240  ;  23  VV.  R.  766. 

Devisee  of  equity  of  redemption  is  not  entitled 
to  have  an  arrear  of  interest  upon  legacy  from 
mortgagee  to  mortgagor  set  off  against  the 
intei^t  due  upon  mortgage.  Pettat  v.  Elll*,  9 
Ves.  563. 

A  printer  undertook  to  insure  for  a  publisher 
the  pai)er  sent  to  him  for  printing  a  work.  He 
afterwards  effected  an  insurance  in  his  own  name, 
and  on  a  loss  by  fire  recovered  the  amount  of 
his  insurance,  but  which  was  considerably  short 
of  his  own  loss  : — Held,  that  it  could  not  be  set 
off  as  money  received  on  account  of  the  publisher 
for  the  printing.  Gillett  v.  Mawman,  1  Taunt. 
137. 

Cross  demands,  existing  in  separate  rights,  are 
not,  in  equity  (excei)t  under  special  circum- 
stances), allowal  to  be  set  off  one  against  the 
other.  Freeman  v.  Lomas,  9  Hare,  109 ;  20  L.  J., 
Ch.  664  ;  16  Jur.  648. 

Therefore  an  executor  and  trustee  of  a  legacy, 
who  was  also  residuary  legatee,  and  had  become 
a  creditor  of  the  husband  and  administrator  of  a 
deceased  legatee,  was  not,  in  the  absence  of  any 
special  agreement,  allowed  to  set  off  his  debt 
against  the  legacy  to  which  the  husband  (having 
survived  his  wife,  the  legatee)  was,  as  such 
administrator,  entitled.    Ih, 

Cross  demands  are  not  alone  a  sufficient  foun- 
dation for  equitable  set-off.  Figher  v.  Baldwin, 
11  Hare,  352. 

The  mere  existence  of  cross  demands  is  not  a 
sufficient  ground  for  the  interference  of  equity 
to  set  off  one  against  the  other ;  there  must  be 
some  equity  attaching  to  the  demand  which  is 
sought  to  be  enforced  at  law  (and  not  merely 
arising  out  of  the  same  subject-matter),  as  that 
it  is  an  item  of  a  complicated  account  which  can 
only  be  taken  in  equity,  or  that  there  has  been  a 
breach  of  contract  by  plaintiff  at  law,  relating 
to  the  subject-matter  on  his  action.  In  this 
case,  where  an  action  was  brought  at  law  for 
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non-aoceptancc  of  bills  of  exchange  at  stated 
times,  being  the  mode  of  payment  agreed  ii^ion 
between  the  parties  in  a  course  of  dealing 
between  them,  the  defendant  at  law  was  not 
allow^  to  set  off  in  equity  what  appeared  to  the 
court  an  uncertain  balance  alleged  to  be  due 
upon  a  complicated  state  of  accounts.  Hatvtan 
V.  Samuel,  Cr.  k,  Ph.  161  ;  10  L.  J.,  Ch.  214  ;  3 
Jur.  947. 

A  guarantee  to  the  amount  of  a  certain  sum  of 
money  given  for  a  third  person  cannot  be  set  off. 
Crawford  v.  Stirling,  4  Esp.  207. 

The  clerk  of  the  course  at  a  race  cannot  set  off 
a  claim  of  an  unpaid  stake  due  from  the  plaintiff 
on  one  race  against  the  stake  of  another  race  won 
by  the  plaintiff*s  hoi'se.  Charlton  t.  Hilly  5  Car. 
&  P.  147. 

The  plaintiff,  in  payment  of  bets  on  horse 
races,  gave  the  defendant  three  cheques  on  the 
plaintiff's  bankers  payable  to  bearer  on  demand, 
which  were  indorsed  by  the  defendant  to  thii'd 
persons,  to  whom  they  were  paid  by  the  plain- 
tiff's bajikers  ;  in  an  action  to  recover  back  the 
sums  so  paid,  the  defendant  sought  to  set  off  the 
amount  of  a  cheque  drawn  by  M.,  payable  to 
bearer  on  demand,  which  was  given  by  the  defen- 
dant to  the  plaintiff  in  payment  of  a  bet  and  was 
cashed  by  him  : — Held,  that  the  payment  of  the 
cheques  by  the  plaintiff's  bankers,  being  a  pay- 
ment by  his  direction,  on  his  account,  and  in 
discharge  of  his  liability,  was  a  {payment  by  the 
drawer  of  the  cheque  to  the  indorsee  thereof,  and 
that,  therefore,  the  plea  of  set-off  could  not  be 
sustained,  inasmuch  as  M.,  and  not  the  defen- 
dant himself,  paid  the  amoant.  Lywi  v.  Bell^ 
Ir.  R.  10  C.  L.  487. 

Two  sons  had,  as  against  their  father,  a  lien  on 
his  estate,  for  an  outlay  made  thereon  by  them  ; 
on  the  other  hand,  the  father  had  a  claim  against 
the  sons  in  resiject  of  a  suretyship  entered  into 
by  him  for  them  : — Held,  that  these  demands 
might  be  set  off  in  equity.  Unity  Joint-Stock 
Mutual  Banking  Association  v.  King,  25  Beav. 
72  ;  27  L.  J.,  Ch.  r>85  ;  4  Jur.  (N.S.)  1257  ;  6 
W.  R.  264. 

Upon  the  marriage  of  A.,  the  grandson  of  W., 
from  whom  A.  had  large  expectations,  a  house 
and  lands  were  settled  ui>on  A.,  and  it  was  agreed 
that  the  grandfather  should  occupy  the  house 
and  lands,  and  also  some  glebe-lands  belonging 
to  A.  There  was  evidence  as  to  the  rent  that 
was  to  be  paid,  which  was  about  the  actual 
value.  A.  never  enforced  the  rent  during  the 
eight  years  of  his  grandfather's  occupancy,  which 
c^ised  with  his  death,  but  had  received  sums 
in  money  and  goods  equal  to  about  half  the 
alleged  rent : — Held,  that  there  was  either  an 
express  contract  to  pay  the  rent,  or  an  agree- 
ment to  occupy  as  any  other  tenant,  and  pay  a 
quantum  meruit ;  the  sums  and  goods  paid  to 
go  towards  the  rent.  Alington  v.  Booth,  3  Jur. 
(N.8.)  50. 

A  cori>oration,  in  addition  to  the  ordinary 
functions  of  a  munici(ial  cor()oi*ation,  performed 
those  of  managers  of  baths  and  washhouses,  and 
also  those  of  a  local  board  of  health,  and  kept  at 
a  bank  three  separate  accounts,  corresponding  to 
these  three  classes  of  transactions.  At  the  time 
of  the  bank  suspending  jmyment,  there  was  due 
to  it  on  the  account  of  the  municipal  affairs  of 
the  corporation  a  large  sum  of  money,  and  there 
w^as  due  from  the  bank  to  the  corporation,  in 
respect  of  the  local  board  of  health  account,  a 
similar  sum  : — ^Held,  that  the  corporation  might 
set  off  these  claims  one  against  the  other,  inas- 


much as,  though  the  accounts  were  separate,  the 
corix>ration  was  a  debtor  in  the  one,  and  ci-editor 
in  the  other,  and  in  the  same  right.    Pedder  v. 
Preston  CorporaHon,  12  C.  B.  (N.S.)  535  ;   31 
L.  J.,  C.  P.  291  ;  9  Jur.  (N.s.)  496  ;  6  L.  T.  540  ; 
10  W.  R.  773. 

B.  and  M.  liad  various  transactions  in  nego- 
tiating biUs,  and  M.  had  paid  for  B.  3,000/. 
During  these  transactions  M.  committed  a  secret 
act  of  bankruptcy.  The  assignees  recovei-ed  a 
verdict  for  3,000*.  against  B.,  who  Insisted  on 
being  allowed  712/.  which  he  paid  for  the  bank- 
rupt. An  equitable  set-off  was  allowed  under 
circumstances.  Billon  v.  Hyde,  1  Atk.  126  ;  1 
Yes.  826. 

T.  improperly  allowed  part  of  the  trust  fund 
to  be  received  by  B.,  the  tenant  for  life.  S.,  one 
of  the  reversioners,  borrowed  money  from  C, 
and  mortgaged  to  him  her  share  in  the  trust 
funds.  B.  at  the  same  time  gave  C.  a  bond  and 
a  mortgage  of  other  property  for  the  same  debt, 
B.  being  a  surety  for  S.  in  this  transaction.  The 
defendant  having  been  paid  out  of  B.'s  estate  : 
— Held,  that  T.'s  representative  could  not  claim 
to  have  this  payment  set  off  against  the  claim  of 
S.  in  respect  of  the  misapplied  part  of  the  trust 
fund.  Life  Associatum  of  Scotland  v.  Siddtil^ 
3  De  G.  F.  &  J.  68  ;  7  Jur.  (N.S.)  785  ;  4  L.  T. 
311  ;  9  W.  R.  541. 

I.,  a  consignee  of  a  West  India  estate,  was 
appointed  trustee  thereof  by  B.,  the  tenant  for 
life,  for  the  purpose  of  keeping  down  incum- 
brances. 1.  was  also  private  agent  and  banker 
for  B.,  with  the  understanding  that  B.  was 
not,  nor  were  his  funds,  to  be  liable  for  advances 
made  by  I.  for  the  estate.  I.  becoming  embar- 
nussed,  was  declared  bankrupt,  and  assignees 
were  appointed  : — Held,  on  a  bill  filed  by  B.  and 
the  other  owners  of  the  estate,  to  remove  I.  from 
the  possession  and  management,  that  a  smii 
fountl  due  from  I.  to  B.,  on  their  private  deal- 
ings, might  be  set  off  against  a  sum  found  due 
to  I.  in  resi)ect  of  his  ailvanccs  and  payments 
for  the  estate.  Baillie  v.  Edwards,  2  H.  L, 
Cas.  74. 

A  mercantile  firm,  being  indebted  to  the 
})laintifk,  assigned  their  property  and  business 
to  tnistees  by  a  deed  containing  a  proviso  that, 
if  the  firm  became  .bankrui)t  before  a  certain 
day,  the  deed  should  be  void.  The  trustees 
carried  on  the  business,  and  the  plaintilb  be- 
came indebted  to  them  in  the  course  of  trade.. 
Before  the  day  specifieil  in  the  deed  the  finu 
became  bankrupt,  and  aftenvards  the  trustees 
brought  an  action  against  the  plaintiffs  for  the 
debt  due  to  them  : — Held,  in  a  suit  by  the  plain- 
tiffs to  establish  an  equitable  set-off,  that  the 
plaintifb  could  not  set  off  the  debt  due  to  them 
from  the  firm  against  the  debt  due  from  them 
to  the  trustees.  Hunt  v.  Jessell,  18  Beav.  100  ; 
2  W.  R.  219. 

A  plaintiff  having  given  a  guarantee  for  the- 
payment  of  1,600/.,  and  any  other  sums  w^hich 
might  be  advanced  to  his  son  by  the  defendant, 
a  claim  in  respect  of  money  so  advanced  on  the- 
guarantee  is  not  the  subject  of  a  set-off.  Morley 
V.  Inglis,  6  D.  P.  C.  202  ;  5  Scott,  814  ;  4  Ring. 
(N.C.)  58  ;  3  Hodges,  270  ;  7  L.  J.,  C.  P.  11. 

Joint  and  Separata  Debts.] — Joint  and  sepa- 
rate debts  cannot  be  set  off  against  each  other  at 
law.     Twogood,  Ex  parte,  11  Yes.  519. 

A  joint  debt  cannot  be  set  off  against  a  sepa- 
rato  debt  at  law ;  but  may  in  equity,  under  par- 
ticular circumstances,  as  where  there  is  a  clear 
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series  of  transactions  in  which  joint  credit  has 
been  given.  Vulliamy  ▼.  Noble,  3  Mer.  618  ;  17 
R.  R.  143. 

A.  has  a  joint  demand  against  B.  and  C,  who 
are  also  creditors  of  A.  B.  by  letter  having 
made  himself  separately  liable  to  A.  on  account 
of  the  demand  originally  joint,  cannot,  either 
at  law  or  in  equity,  set  off  the  joint  debt  due 
from  A.  to  himseU  and  G.  Bo9$,  Ejp  parte, 
Buck,  125. 

In  an  action  of  contract  by  A.  against  B.,  a 
joint  and  several  promissory  note,  made  to  B.  by 
A.,  C,  D.  and  £.,  may  properly  be  set  off.  Oioen 
V.  WUkiMi^n,  5  C.  B.  (N.8.)  526 ;  28  L.  J.,  C.  P. 
3  ;  5  Jur.  (N.s.)  102. 

Bankers  stopped  payment,  being  indebted  to 
A.  on  his  separate  account,  and  creditors  of 
A.  and  B.  on  the  joint  account.  A.  assigned 
the  credit  to  A.  and  B.,  and  gave  notice  to  the 
bankers  to  transfer  it  accordingly,  which  they 
neglected  to  do.  Afterwards  the  bankers  com- 
mitted an  act  of  bankruptcy,  and  were  declared 
bankrupts : — ^Held,  that,  in  equity,  A.  and  B. 
were  not  entitled  to  set  off  the  two  debts.  Watts 
V.  Christu!,  11  Beav.  546 ;  18  L.  J.,  Ch.  173 ;  13 
Jur.  244,  345. 

'  A.  and  B.,  executors  under  a  will  under  which 
A.  was  also  residuary  legatee,  kept  an  executor- 
ship account  with  a  bank,  at  which  A.  kept  also 
a  private  separate  account.  The  bankers  stopped 
]>ayment,  and  filed  a  liquidation  petition,  and 
a  trustee  was  appointed.  Previously  to  the 
stoppage  the  executors  had  paid  all  the  debts, 
and  funeral  and  testamentary  expenses,  and  set 
apart  securities  to  answer  the  annuities  be- 
queathed by  the  will ;  but  tlie  executors  were 
jointly  liable  for  two  small  sums  for  rates  and 
taxes,  and  their  solicitor's  bill  of  costs  in  rela- 
tion to  the  estate.  At  the  date  of  the  stoppage 
a  sum  of  1.400Z.  was  due  from  the  bank  on  the 
executorship  account,  while  a  sum  of  1,200/.  was 
owing  by  A.  on  his  separate  account.  A.  claimed 
to  prove  in  the  liquidation  for  the  difference 
between  the  two  sums,  as  having  a  right  to  set 
off  as  against  the  debt  due  from  him  the  money 
owing  from  the  bank  on  the  executorship  ac- 
count, on  the  ground  that  the  money  on  that 
account  constituted  in  fact  a  clear  net  residue 
in  which  he  was  absolutely  interested : — Held, 
that  the  one  account  could  not  be  set  off  against 
the  other,  the  rules  of  equitable  set-off  or  mutual 
credit  not  applying  unless  A.  was  so  much  the 
person  solely  beneficially  interested  in  the  ba- 
lance of  the  joint  account  that  a  court  of  equity 
would  without  any  terms  or  further  inquiry  have 
obliged  B.  to  transfer  the  account  into  the  name 
of  A.  alone.  Morier,  Ex  parte,  Willi*,  In  re, 
49  L.  J.,  Bk.  9  ;  12  Ch.  D.  491 ;  40  L.  T.  792  ;  28 
W.  R.  236. 

The  plaintiff  drew  a  bill  nominally  for  a  par- 
ticular use,  which  he  was  authorised  to  do,  and 
discounted  it  with  some  bankers,  who  held  the 
joint  guarantee  of  both  the  defendants  for  those 
particular  bilk ;  the  plaintiff  then  used  the  money 
for  the  purpose  of  releasing  one  of  the  defen- 
dants from  arrest ;  the  other  defendant  was 
obliged  to  pay  the  bill  under  the  guarantee.  In 
an  action  for  wages,  one  of  the  defendants  set 
off  this  payment : — Held,  that  he  could  not  do 
so.  Jonet  V.  Fleming,  7  B.  &.  G.  217 ;  6  L.  J. 
(o.s.)  K.  B.  113. 

There  is  no  rule  that  a  debt  due  to  joint  credi- 
tors, which  has  been  contracted  by  fraud,  can  be 
set  off  against  a  sepnrate  debt  due  from  one  of 
the  joint  creditors.    JTiddiHott  v.  Pollock,  Knight 


and  Raymond,  Ex  parte,  44  L.  J.,  Ch.  618  ;  L.  R. 
20  Eq.  515. 

P.,  the  solicitor  of  K.  and  R.  (who  were  trus- 
tees of  a  marriage  settlement),  received  on  their 
behalf  4,000/.,  and  represented  that  he  had 
invested  the  whole  of  it  on  mortgage.  He  did 
invest  on  mortgage  two  sums  of  2,200Z.  and 
850/.,  part  thereof;  but  he  never  invested  the 
balance  of  950/.  The  debt  of  2,200/.  was  (with 
the  knowledge  of  K.  and  R.)  paid  off  and  re- 
ceived by  P.,  and  retained  by  him  for  reinvest- 
ment ;  but  no  reinvestment  was  ever  made.  P. 
died  insolvent : — Held,  that  neither  of  the  sums 
of  2,200/.  and  950/.  due  from  his  estate  could  be 
set  off  against  a  separate  debt  due  to  the  estate 
from  E.    lb, 

Scefurtlier,  infra,  Pabtnebs,  ooL  709. 

3.  Mutual  Debts. 

What  art.]— The  8  Geo.  2,  c.  24,  s.  5,  applies 
only  where  the  debts  between  the  parties  are 
mutual  legal  debts,  the  object  of  the  statute 
being  to  prevent  cross  actions  between  the  same 
parties.  Isbergy,  Bowden,  8  Ex.  852 ;  1  C.  L.  R. 
722  ;  22  L.  J.,  Ex.  322.  See  WilliamM  v.  Cooke, 
10  Moore,  321 ;  3  L.  J.  (0.8.)  C.  P.  143. 

To  an  action  for  freight  due  upon  a  charter- 
party,  the  defendant  pleaded  that  the  plaintiff 
entered  into  the  chaiterparty  as  master  of  the 
vessel,  and  for  and  on  behalf  of  and  as  agent  for 
the  vessel :  that  the  plaintiff  never  had  any 
beneficial  interest  in  the  charterparty,  nor  had 
he  any  lien  whatever  on  the  freight,  and  that  he 
brought  the  action  solely  as  agent  and  trustee  for 
the  owner.  The  plea  pioceeded  to  state  that  the 
owner  was  indebted  in  a  sum  of  money  to  the 
defendant,  which  he  offered  to  set  off  against  the 
plaintiff*s  claim : — Held,  that  such  debt  was  not 
a  mutual  debt  within  2  Geo.  2,  c.  22,  s.  13,  and 
8  Geo.  2,  c.  24,  s.  5,  and  therefore  that  the  plea 
was  bad.  Aitoool  v.  Atiomd,  1  El.  &  Bl.  21 ; 
1  C.  L.  R.  242  ;  22  L.  J.,  Q.  B.  287  ;  17  Jur.  789  ; 
1  W.  R.  325. 

Equitable  set-off  upon  mutual  credit ;  though 
no  mutual  debts  upon  which  a  set-off  could  be 
sustained  at  law.    Jame*  v.  Kynnter,  5  Ves.  106. 

4.  Payment  ob  Set-opf. 

In  what  Cases.]— The  defendant  being  in- 
debted to  the  plaintiff  on  a  bill  of  exchange  for 
25/.,  and  being  unable  to  pay  the  full  amount, 
left  9/.  10«.  in  cash,  and  a  bill  for  17/.  in  renewal 
of  the  balance,  at  the  plaintiff's  house  in  discharge 
of  the  debt.  A  few  days  afterwards  he  met  the 
plaintiff,  who  then  refused  to  take  the  bill  in 
renewal,  and  stated  he  should  retain  the  cash  as 
payment  of  another  debt,  which  he  said  was  due. 
The  defendant  then  demanded  back  the  money 
in  addition  to  the  bill ;  but  the  plaintiff  refused 
to  return  it.  The  plaintiff  shortly  afterwards 
sued  the  defendant  on  the  original  bill : — Held, 
per  Pollock,  C.B.,  and  Piatt,  B.,  that,  under  the 
circumstances,  the  receipt  and  retainer  of  the 
money  by  the  plaintiff  were  evidence  of  pay- 
ment. Per  Parke,  B.,  and  Martin,  B.,  that  they 
di^  not  amount  to  a  payment,  but  to  a  set-off. 
Thomas  v.  Crost,  7  Ex.  728  ;  21  L.  J.,  Ex.  251. 

On  a  settlement  of  accounts  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  was  found  to 
have  been  overpaid  by  1/.  11«.  5d.,  which  sum  (as 
the  jury  found)  it  was  agreed  should  go  to  the 
defendimt's  credit  in  their  future  dealings.    This 
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claim,  however,  was  barred  by  the  Statute  of 
Limitations.  The  plaintiff  afterwards  did  work 
for  the  defendant,  to  the  amount  of  5Z.  6^.  6^.. 
and  brought  an  action  to  recover  that  sum.  The 
defendant  paid  U.  into  court : — Held,  that  he  had 
a  good  answer  to  the  balance  of  XL  6«.  6d.  under 
never  indebted.  Smith  v.  Winter,  12  C.  B.  487  ; 
21  L.  J.,  C.  P.  158  ;  16  Jur.  908. 

If  A.  agrees  to  do  work  for  a  certaim  sum  of 
money,  and  afterwards  B.  purchases  some  of 
the  materials  which  are  worked  up  by  A.,  the 
money  expended  on  that  account  must  be  set 
off.    Alliwum  V.  Daties,  Peake's  Add.  Cas.  82. 

If  a  landlord  directs  a  tenant,  who  is  ovei-seer 
of  the  poor,  to  pay  on  the  landlord's  account 
rates  irregularly  assessed  on  him,  and  promises 
that  the  levies  shall  eat  out  the  rents,  the  tenant 
may  set  them  off,  or  prove  them  as  imyment,  in 
an  action  for  use  and  occupation.  Itoper  v. 
Bumfitrd,  3  Taunt.  76. 

5.  Unliquidated  or  Liquidated  Claims. 

Asoertained  Amonntneceuary  lo  ai  to  be  Bet 

off.] — Damages  cannot  be  recovered  by  set-off. 
Freeman  v.  Hegett,  1  W.  Bl.  394.  S.  P.,  How- 
lett  V.  Strickland,  Cowp.  66. 

Where  damages  are  unliquidated  and  there  is 
not  a  mutuality,  there  cannot  be  a  set-off.  Grattt 
V.  Royal  Exchange  Asguranee  Gk,  5  M.  &  S. 
439. 

A  sum  of  money  given  under  an  agreement  by 
way  of  penalty  cannot  be  pleaded  as  a  set-off. 
Davis  v.  PerUon,  6  B.  &  C.  216  ;  5  L.  J.  (0.8.) 
K.B.I  12. 

IlluBtratioiis.] — By    a   chart erparty   A. 

agreed  to  pay  B.,  the  master  of  a  vessel,  one- 
thiitl  of  the  freight  at  the  linal  sailing  of  the 
vessel,  the  same  to  be  returned  to  A.  if  the  cargo 
should  not  be  delivei^  at  the  i)ort  of  destina- 
tion, A.  insuring  at  the  owner's  expense  and  de- 
ducting the  costs  out  of  the  first  payment.  A. 
paid  the  one-third  freight,  deducting  the  costs  of 
insurance.  The  ship  and  cargo  were  lost ;  and 
A.  brought  an  action  to  i-ecover  back  the  one- 
third  freight.  B.  pleaded  that  the  loss  of  the 
one-third  freight  w^as  a  loss  which  A.  was  to  be 
insured  against ;  that  A.  insured  so  negligently, 
that  the  insurance  was  useless  ;  and  that  by  such 
negligence  A.  became  liable  to  B.  for  the  same 
amount  which  he  claimed  from  B.,  and  to  make 
good  the  same  to  B. : — Held,  that  the  plea  was 
bad  ;  that  the  conclusion  of  law  as  to  A.'s  liabi- 
lity was  not  warranted  by  the  facts  stated,  as 
the  amount  to  be  recovered  by  B.,  as  damages 
for  A.'s  negligence,  was  not  necessarily  iden- 
tical with  that  sued  for  by  A.  Charles  v.  Altin, 
15  C.  B.  46  ;  23  L.  J.,  C.  P.  197  ;  18  Jur.  1105  ; 
2  W.  R.  595. 

The  defendant  at  the  plaintiff's  request  became 
a  shareholder  and  director  of  a  company  on  re- 
ceiving from  the  latter  the  following  guarant€«  : 
'*  In  consideration  of  your  having  at  my  request 
agre^  to  become  a  shareholder  of  the  Surrey 
Gas  Company,  and  to  be  and  act  as  a  director,  1 
hereby  undertake  to  and  agree  to  guarantee,  in- 
demnify, and  save  you  harmless  from  and  against 
all  losses,  costs,  charges,  damages  and  expenses 
which  you  maff  bear,  incur,  sustain  or  be  put  to 
by  reason  thereof,  or  on  account  of  your  acting 
as  such  director  "  : — Held,  in  an  action  against 
the  defendant,  that  he  wajs  entitled  to  set  off  as 
money  paid  his  expenses  of  travelling  from  the 
country  to  London  to  attend  the  meetings  of  the 


company  as  director.  Hutchinson  v.  Sidney,  10 
Ex.  438  ;  3  C.  L.  K.  175  ;  24  L.  J.,  Ex.  25  ;  3 
W.  R.  65. 

Where  a  declaration  stated  that  in  considera- 
tion that  the  plaintiff,  for  the  accommodation 
and  at  the  request  of  the  defendant,  would  ac- 
cept certain  bills  of  exchange,  and  would  deliver 
them  so  accepted  to  the  defendant,  in  order  that 
he  might  negotiate  them  for  his  own  benefit,  hd 
undertook  to  provide  money  for  the  payment  of 
the  bills  as  they  became  due,  and  to  indenmify 
the  plaintiff  for  any  loss  or  damage  by  reason  of 
the  acceptance  thereof ;  and  assigned  for  breach, 
that  he  did  not  provide  money  for  the  bills,  nor 
indemnify  the  plaintiff  from  damage,  by  reason 
whereof  he,  as  accei)tor,  was  forced  and  obliged 
to  pay  to  the  holders  of  the  bills  certain  sums  of 
money,  with  Interest,  charges,  and  expenses  : — 
Held,  that,  as  the  plaintiff  might  be  entitled  on 
this  declaration  to  recover  s))ecial  damage,  a  set- 
off was  not  a  good  plea.  Hardcastle  v.  Nether- 
wood,  5  B.  &  Aid.  93. 

A  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  accept,  for  the  defendant's 
accommodation,  a  bill  of  exchange  drawn  by  him 
on  the  plaintiff,  and  w^ould  deliver  it  to  the  de- 
fendant in  order  that  he  might  negotiate  it  for 
his  own  use,  he  promiseil  the  plaintiff  to  Indem- 
nify and  save  him  harmless  from  any  consequent 
loss  or  damage  ;  and  that  the  plaintiff  accei>ted 
the  bill  and  delivered  it  to  the  defendant.  Breach, 
that  he  did  not  indemnify  or  save  harmless  the 
plaintiff  from  loss  or  damage  ;  and  the  plaintiff, 
as  acceptor,  was  obliged  to  and  did  pay  W.,  the 
holder,  the  amount  of  the  bill  and  interest,  and 
costs  of  an  action  on  the  bill  by  W.  against  the 
plaintiff,  as  acceptor  ;  and  the  plaintiff  also  in- 
curred costs  and  expenses  in  defending  and 
settling  the  action.  Plea,  first,  to  so  much  of 
the  declaration  as  related  to  the  claim  in  respect 
of  the  payment  to  W.  of  the  amount  of  the  bill 
and  interest,  a  set-off ;  and  a  plea,  secondly,  to 
so  much  of  the  claim  a^  related  to  the  costs  of 
the  action  brought  by  W.  against  the  plaintiff 
and  the  costs  and  expenses  incurred  in  defending 
and  settling  the  action,  that  the  whole  of  the 
costs  and  expenses  was  incurred  by  the  plaintiff 
at  the  defendant's  request  ;  concluding  with  a 
set-off  : — Held,  that  the  first  plea  was  good,  for 
that  the  plaintiff's  claim  in  respect  of  the  amount 
of  the  biU  and  interest  was  a  liquidated  demand, 
capable  of  being  ascertained  with  precision  at 
the  time  of  pleading,  and  was  separated  from 
the  rest  of  the  claim,  though  mixed  up  with  it 
in  one  count,  but  that  the  second  plea  was  bad, 
being  pleaded  to  costs  and  expenses  incurred  by 
the  plaintiff,  but  not  paid,  and  therefore  not 
constituting  a  liquidated  demand  to  which  a 
set-off  could  be  pleaded.  Crampton  v.  Walker, 
3  El.  &  EL  321  ;  80  L.  J.,  Q.  B.  19  ;  7  Jur.  (N.S.) 
43  ;  9  W.  R.  98. 

So  where  under  a  declaration  on  an  agreement 
to  indemnify  the  plaintiff  against  the  costs  which 
he  might  be  obliged  to  pay  in  an  action  conducted 
by  the  defendant  as  the  attorney  of  the  plaintiff, 
with  an  all^;ation  that  he  was  compelled  to  pay 
in  such  action  a  certain  sum  for  costs  ;  and  breach, 
that  the  defendant  had  not  indemnified  the  plain- 
tiff, or  paid  such  sum : — Held,  that  a  plea  of 
set-off,  pleaded  to  so  much  of  the  declaration 
as  related  to  the  plaintiff's  claim  in  respect  of 
the  payment  of  the  sum  for  costs,  was  good. 
Brown  v.  TtbbUs,  11  C.  B.  (N.s.)  855  ;  81  L.  J., 
C.  P.  206  ;  6  L.  T.  385  ;  10  W.  R.  465.  SeeaUo 
cases,  post,  col.  708. 
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Eqvitable  Bet-off.] — In  an  action  by  assignees 
•of  a  bankrupt  to  i-ecover  the  price  of  machinery 
supplied  by  the  bankrupt,  the  court  allowed  the 
defendant  to  plead  an  equitable  set-off  for  un- 
liquidated damages  arising  out  of  the  same  con- 
tract.    Makeham  v.  Crow^  16  C.  B.  (N.8.)  %\1, 

To  a  declaration  for  money  lent  and  paid  and 
commission  the  defendant  pleaded  for  a  defence 
•on  equitable  grounds,  that  it  was  agreed  between 
the  plaintiffs  and  himself,  on  the  following 
terms,  viz.,  that  he  should  consign  certain  rice 
to  the  plaintiff*s  firm  at  Buenos  Ayres  and 
3Ionte  Video,  for  sale  by  the  plaintiffs  for  him 
upon  commission ;  that  the  plaintiffs  should 
onake  certain  advances  against  the  rice  and  pay 
.the  expenses  of  the  consignment ;  and  that  the 
plaintiffs  should  sell  the  rice,  and  satisfy  out  of 
t;he  proceeds  the  advances,  expenses,  and  com- 
mission, and  pay  to  the  defendant  the  balance 
xemaining  out  of  such  proceeds.  The  plea  fur- 
ther stated  that  the  rice  was  duly  consigned  to 
the  plaintiffs  under  the  agreement ;  that  the 
•claims  in  the  declaration  were  the  advances, 
expenses,  and  commission  contemplated  by  the 
agreement ;  and  that  the  plaintiffs  were  guilty 
■of  such  negligence  and  improper  conduct  in  the 
care  of  the  rice  and  the  management  of  the  sale 
of  it,  that  it  fetched  much  less  than  it  ought  to 
have  done,  and  was  insufficient  to  satisfy  the 
.advances,  expenses,  and  commission,  whereas  it 
would,  but  for  their  n^ligence  and  misconduct, 
have  realised  sufficient,  and  much  more  than 
sufficient,  to  have  fully  paid  and  satisfied  the  \ 
same,  and  the  deficiency  arising  upon  the  sale, 
which  was  the  claim  for  which  the  action  was 
brought,  had  therefore  entirely  arisen  from  the 
plaintiffs*  negligence,  default,  and  misconduct : 
—Held,  a  bad  plea.    Best  v.  Hill,  42  L.  J.,  C.  P. 


10 
147. 


L.  R.  8  C.  P.  10  ;  27  L.  T.  490  :  21  W.  R. 


To  an  action  for  money  lent,  the  court  refused 
to  allow  a  defendant  to  plead :  first,  that  the 
claim  was  for  moneys  advanced  by  the  plaintiffs 
to  the  defendant  ui)on  security  on  goods  con- 
signed by  the  defendant  to  them ;  that  it  was 
agreed  that  they  should  cause  the  goods  so  con- 
signed to  be  sold  on  account  of  the  defendant 
for  the  best  prices  which  could  be  got  for  the 
same,  and  out  of  the  proceeds  to  retain  the 
moneys  advanced  ;  that  tne  plaintiffs  might  have 
sold  the  goods  for  prices  more  than  sufficient  to 
reimburse  them  the  moneys  advanced,  but  they 
wrongfully  and  in  violation  of  the  agreement 
sold  the  goods  for  prices  less  than  the  best  prices 
which  might  have  been  got,  and  by  reason  of 
such  wrongful  act  they  were  prevented  from  re- 
imbursing themselves  the  moneys  advanced  out 
of  the  proceeds  of  the  sale  ;  secondly,  that  the 
defendant  consigned  to  the  plaintiffs  goods,  to  be 
by  them  sold  at  New  York  for  commission  at 
prices  not  less  than  the  best  market  price  ;  that 
they,  not  regarding  their  duty,  wrongfully  sold 
the  goods  for  prices  less  than  the  best  market 
price,  whereby  the  defendant  sustained  losses ; 
that  afterwards  it  was  agreed  that  they  should 
set  off  such  losses  against  so  much  money  as 
might  be  due  from  the  defendant  to  the  plaintiffs  ; 
and  that  the  amount  of  such  losses  was  equal  to 
the  claim  of  the  plaintiffs.  Atterbury  v.  Jarviej 
2  H.  &N.114  ;  26  L.  J.,  Ex.  178. 

In  an  action  to  recover  a  school  bill,  evidence 
of  a  collateral  breach  of  agreement  on  the  part 
of  the  schoolmaster  cannot  be  given  by  the  de- 
fendant in  order  to  reduce  the  amount  of  the 
biU,  such  a  collateral  breach  being  the  subject 
of  a  cross  action  and  not  of  set-off.  Ifenuequlrt 
y.O'Dowd,  21  Jj,T.S02. 

7.  Bills  and  Notes. 


6.  Ground  op  Cross  Action. 


Wlien  not  Dne.] — In  an  action  for  goods  sold 
and  delivered,  the  defendant  may  set  off  money 
Wliether  Bight  Enforceable  by  Croii  Aetion  ,  due  upon  the  plaintiff's  acceptance,  of  which  the 
or  Set-off.] — To  an  action  for  freight,  the  defen-   defendant  has  become  holder  since  the  sale  and 


•dant  pleaded,  by  way  of  an  equitable  defence, 
that  the  plaintiff,  in  the  course  of  his  employ- 
ment by  the  defendant,  undertook  to  carry  coal 
•of  the  defendant,  and  by  his  negligence  and  ,' 


before  delivery  of    the  goods,  though    he  has 
agreed  to  give  tlie  plaintiff  ready  money  for 
them.     Con\forth  v.  Ritttt,  2  M.  &  S.  610. 
Where  A.,  two  months  before  his  death,  ac- 


nnskilf  ulness  the  coal  was  lost,  and  that  the  cost  \  cepted  a  bill  payable  at  his  bankers  in  London, 


price  of  the  coal  was  equal  to  the  plaintiff's  de- 
mand, and  claiming  equitably  to  set  off  the  one 
Against  the  other  : — Held,  that  the  plea  was  bad, 
as  it  only  afforded  ground  for  a  cross  action  for 
negligence.  StimsoH  v.  JTallj  1  H.  &  N.  831  ;  26 
L.  J.,  Ex.212;  5  W.  R.  367. 

A  consignee  of  goods  under  a  bill  of  lading 
has  no  right  to  deduct  from  the  freight  the  value 
•of  goods  contained  in  the  bill  of  lading,  but  not 
-delivered  to  him  ;  his  remedy  is  by  cross  action. 
Meuer  v.  Dresner,  16  C.  B.  (N.s.)  646  ;  33  L.  J., 
C.  P.  289  ;  10  L.  T.  612  ;  12  W.  R.  983. 

Consignments  of  oil  were  made  from  Colombo 
to  parties  resident  in  England.  During  the  voy- 
age several  of  the  casks  in  which  the  oil  was 
contained  leaked.  Some  part  of  the  oil  which  so 
•escaped  was  wholly  lost,  but  the  greater  part  was 
collected  together  and  sold  in  one  mass  by  the 
•captain  in  the  course  of  the  voyage  for  750/. 
The  consignees  then  agree<l  to  share  the  proceeds 
in  proportion  to  their  respective  losses  : — Held, 
that  in  an  action  brought  by  the  shipowners 
against  an  individual  consignee  for  freight  and 
iiverage,  the  latter  could  not  set  off  his  share  (as 
jiscertained  by  the  agreement)  of  the  moneys  aris- 
ing from  the  oil  sold.  Jonet  v.  Afoore,  4  Y.  &  C.  351 . 


which  was  discounted  by  them  for  a  customer, 
who  did  not  indorse  it,  and  they  were  the  holders 
on  the  day  it  became  due,  on  the  morning  of 
which  they  wrote  it  off,  and  an  hour  afterwards 
received  intelligence  by  post  of  the  death  of  A. : 
— Held,  that  they  were  entitled  to  reimbui'se 
themselves  out  of  the  funds  of  A.,  and  pass  the 
amount  of  the  bill  to  their  own  account ;  but 
the  bankers  having  been  in  the  habit  of  ad- 
vancing 1,000/.  to  A-  by  way  of  loan,  for  which 
sum  he  gave  his  promissory  note,  which  was 
renewed  every  three  months,  when  they  debited 
him  with  the  fuU  discount :— Held,  in  an  action 
brought  against  them  by  the  executors  of  A.  for 
money  had  and  received,  that  they  could  not  set 
off  the  amount  of  such  note  before  it  became 
due,  upon  allowing  a  rebate  of  discount  for  the 
time  it  had  to  run,  on  the  ground  that  such  ad- 
vance was  to  be  considered  as  a  separate  trans- 
action, and  not  one  continued  loan  ;  and  that  no 
action  could  be  maintained  on  the  note  until  it 
became  due.  Rogerwn  v.  Ladhroke^  7  Moore, 
412  ;  1  Bing.  93  ;  1  L.  J.  (0.8.)  C.  P.  6. 

On  the  2nd  of  January,  1832,  the  defendants, 
who  were  bankers,  received  from  B.  C.  a  bill  of 
exchange  for  760/.,  drawn  by  M.  on  his  partners, 
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indorsc<l  by  him  to  B.  C,  and  by  B.  C.  to  the 
defendants.  On  the  6th  the  bill  became  due, 
and  M.  having  failed  the  same  day,  the  bill  was 
dishonoured.  On  the  7th,  the  defendants,  who 
then  had  in  their  hands  sufficient  assets  of  B.  C. 
to  cover  the  bill,  returned  it  to  B.  C.  with  a  re- 
ceipt for  the  amount  indorsed  on  it,  and  having 
on  the  2nd  entered  the  bill  to  the  credit  of  B.  C, 
now  entei-ed  it  as  a  debit.  The  defendants  were 
also  the  acceptors  of  a  bill  for  1,000^.,  drawn  by 
B.  C,  indorsed  to  M.,  and  due  on  the  12th  of 
January.  On  the  9th,  B.  C.  sent  back  the  760/. 
bill  to  the  defendants,  with  instructions  to  carry 
into  effect  views  expressed  by  B.  C.  in  a  letter 
addressed  to  the  defendants  on  the  6th,  in  anti- 
cipation of  M.'s  failure.  That  letter  was  as 
follows  : — "  We  think  that  you  would  be  entitled 
to  retain  the  1,0()0/.  as  a  set-off  for  the  760/. ;  at 
all  events  we  will  trust  to  your  doing  the  best 
for  us  in  this  matter."  In  an  action  brought 
against  the  defendants  by  the  assignees  of  M.  on 
the  1,000/.  biU,  the  jury  having  found  that  the 
transaction  between  the  defendants  and  B.  C.  on 
the  760/.  bill  was  closed  on  the  7th  : — Held,  that 
they  could  not  set-off  that  bill  against  the  1,000/. 
Belcher  v.  Jon^a,  10  Bing.  310 ;  3  M.  &  Scott, 
822  ;  3  L.  J.,  C.  P.  39. 

Collusive  Potteision  of.^— When  the  plaintiff 
claimed  to  set  off  certain  bills  of  exchange 
against  the  procee<ls  of  a  promissory  note,  which 
were  claimed  to  be  retained  by  A.,  and  he  was 
not  the  bond  fide  holder  of  the  bills,  but  had  got 
possession  of  them  for  the  purpose  of  establishing 
the  set-off,  and  was  under  an  engagement  to  re- 
deliver them  to  the  i-eal  holders  in  case  the  claim 
to  set  off  failed,  the  bill  was  dismissed.  Lofidim, 
Bomhatf  and  Mediterranean  Bank  y.JVdrraivay, 
42  L.  J.,  Ch.  329  ;  L.  R.  15  Eq.  93  ;  27  L.  T. 
572  ;  21  W,  R.  318. 

Wlien  Overdue.] — An  indorsee  of  an  overdue 
bill  or  note  takes  it  subject  to  all  the  ec^uitiee 
arising  out  of  the  bill  or  note  transaction  itself, 
but  not  subject  to  any  collateral  claim  existing 
between  the  earlier  parties  to  it.  Therefore,  to 
ail  action  by  an  indorsee  of  an  oveixiue  note 
against  the  payee  a  distinct  debt  due  to  the 
payee  from  a  former  indorsee  cannot  be  set  off. 
irhitelwad  v.  M'alker,  10  M.  &  W.  696  ;  12  L.  J., 
Ex.  2K.  See  Cripps  v.  Darh,  12  M.  &  W.  159  ; 
13  L.  J.,  Ex.  217. 

Tlie  right  of  an  indorsee  of  an  overdue  bill  of 
exchange  to  sue  the  accei)tor  is  not  defeated  by 
the  existence  of  a  debt  due  from  the  drawer  to 
the  acceptor,  and  notice  by  the  latter  to  the 
drawer  before  intlorsement  of  his  election  to  set 
off  the  amount  against  the  bill ;  nor  is  the  in- 
dorsee of  such  overdue  bill  of  exchange  affected 
by  the  existence  of  a  right  to  set  off  as  between 
the  acce[)tor  and  the  drawer,  although  the  bill 
was  indorsed  without  value  and  for  the  purpose 
of  defeating  the  set-off.  Quids  v.  HarrUon^  10 
Ex.  572  :  3  C.  L.  R.  353  ;  24  L.  J.,  Ex.  66  ;  3 
\V.  R.  160. 

To  an  action  on  a  bill  of  exchange  it  is  a  good 
answer  to  plead  that  the  defendant  accepted  the 
bill,  and  deposite<l  it  with  the  drawer,  along  with 
some  canvas,  in  consideration  of  a  loan,  upon  the 
terms  that  the  drawer  should  have  the  option  of 
fuelling  the  canvas  and  applying  the  proceeds  to 
the  payment  of  the  bill ;  and  that  after  the  bill 
was  due  the  drawer  sold  the  canvas  for  a  sum 
equal  to  the  amount  of  the  bill  which  he  still  re- 
tained, and  indorsal  the  bill  to  the  plaintiff,  who 


took  it,  overdue,  and  without  value.  IIolme»  v. 
Xidd,  3  H.  &  N.  891  ;  28  L.  J.,  Ex.  112  ;  5  Jur. 
(N.s.)  295  ;  7  W.  R.  108— Ex.  Ch. 

To  an  action  by  indorsees  against  the  acceptor 
of  a  bill  for  3,000/.,  he  pleaded  that  the  bill  was 
accepted  for  the  price  of  goods,  and  on  the  faith 
of  their  being  shipped  for  the  defendant  by  the- 
drawer ;  that  the  drawer  shipped  certain  of  the- 
goods,  a  iwrtion  only  of  which  the  defendant 
received  and  accepted,  amounting  in  price  to- 
1,200/. ;  that  by  reason  of  the  non-completion  of 
the  shipment  the  goods  actually  shipped  became- 
useless,  and  that  there  never  was  any  value  or 
consideration  for  the  acceptance  or  payment  of 
the  bill ;  that  the  drawer  paid  the  full  amount 
of  the  bill  to  the  plaintifiEs  ;  and  that  the  drawer 
was  indebted  to  the  defendant  in  1,200/.,  which 
he  was  willing  to  set  off  against  the  plaintiffs*^ 
claim : — Held,  that  the  plea  was  good,  since  it 
showed  a  failure  of  consideration  except  as  to 
1,200/. ;  and  as  the  i)laintiffiB  had  been  paid  th& 
full  amount  of  the  bill  by  the  drawer,  and  sued 
as  trustees  for  him,  the  defendant  was  entitled  to- 
set  off  the  debt  due  to  him  from  their  cestui  que 
trust.  Agra  and  Mastemmn^9  Bank  v.  Leighttm,. 
4  H.  &  C.  656  ;  36  L.  J.,  Ex.  38  ;  L.  R.  2  Ex.  56, 

8.  Penalty  or  Liquidated  Dabiages. 

Liquidated  Danuifl^s  but  not  Penalty  maj  be 
Set  off.] — If  two  persons  agree  to  perform  certain 
work  in  a  limited  time,  or  to  pay  a  stipulated 
weekly  sum  for  such  time  afterwards  as  it  should 
remain  unfinished,  and  a  bond  is  prepared  in  the 
name  of  both,  but  is  executed  by  one  only,  with 
a  condition  for  the  due  performance  of  the  work 
or  the  payment  of  the  weekly  sum,  and  the 
work  is  not  finished  in  the  time ;  such  weekly 
payments  are  not  by  way  of  penalty,  but  in  the 
nature  of  liquidated  damages,  and  may  be  set  ofT 
by  the  obligee  in  an  action  against  him  by  the 
obligor  who  executed.  FU'tvher  v.  Dyclw^  2 
Term  Rep.  32  ;  1  R.  R.  414. 

The  whole  penalty  incurreil  by  the  non-per- 
formance of  articles  of  agreement  cannot  be 
pleaded  by  wav  of  set-off.  Xedrlffe  v.  Hagan, 
2  Burr.  1024. 

A.  and  B.  entered  into  an  agreement,  for  the 
true  performance  of  which  each  party  bound 
himself  to  the  other  in  the  penal  sum  of  500/., 
to  be  recoverable  on  breach  of  the  agreement  in 
a  court  of  law  as  and  by  way  of  liquidated 
damages  : — Held,  in  an  action  against  A.  by  B.^ 
for  a  breach  of  the  agreement,  that  the  500/.  wa* 
a  penalty,  and  that  A.  could  not  plead  it  by 
way  of  set-off  as  liquidated  damages.  Dari*  v, 
Pentmu  9  D.  &  R.  369  :  6  B.  &  C.  216  ;  5  L.  J. 
(O.S.)  K.  B.  112. 

By  articles  of  agreement  for  altering  and  re- 
pairing a  warehouse  for  a  fixed  price,  it  was 
stipulated,  that  in  the  event  of  the  work  not 
being  completed  in  three  months,  the  builder 
should  forfeit  and  pay  to  the  person  witli  whom 
he  contractecl  to  do  the  work,  6/.  weekly  and 
every  week,  such  penalty  to  be  deducted  from 
the  amount  which  might  remain  due  on  the 
completion  of  the  work : — Held,  in  an  action 
brought  for  extra  work,  that  the  employer  was 
entitled,  after  having  paid  the  contract  price,  to- 
set  off  the  penalty  against  the  extra  work  ;  and 
that  he  had  a  double  remedy,  either  to  deduct  it 
or  recover  it.  Duckuc-orth  v.  Almm^  1  M.  &  W» 
412  ;  2  Gale,  11  ;  1  Tyr.  &  G.  742  ;  5  L.  J.,  Ex. 
171. 

A  declaration  stated  a  contract,  by  which  the 
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plaintiff  covenantetl  to  complete  buildings  by 
23rd  October,  and  the  defendant  to  pay  him  418/. 
on  the  completion  ;  and  if  the  defendant  should 
order  any  extra  work,  he  should  pay  to  the 
plaintiff  its  value  ;  or  if  he  ordered  any  diminu- 
tion or  omission  the  plaintiff  should  allow  the 
value  out  of  the  418/.  Also,  that  if  the  buildings 
should  not  be  finished  on  the  23rd  October,  the 
plaintiff  should  pay  the  penalty  of  1/.  per  day 
for  every  subsequent  day  employed,  as  liquidated 
tiamages,  provided  that  if  the  defendant  should 
require  any  additional  work  the  plaintiff  should 
be  allowed  so  much  extra  time  beyond  23i-d 
October  as  might  be  necessaiy  for  completing 
the  same.  The  plaintiff  averred  that  tne  de- 
fendant ordei^ed  extra  work,  which  required 
thirty-one  days  of  additional  time,  and  the  value 
of  which  was  84/.,  and  that  the  contract  would 
have  been  fulfilled  by  October  23rd  but  for  such 
orders.  And  he  demanded  the  418/.  (minus  a 
sum  for  diminution),  and  84/.  for  the  extra  work. 
The  defendant  pleaded,  as  to  22/.,  parcel  of  the 
debt,  that  the  extra  time  necessary  for  com- 
pleting the  additional  work  was  nine  days  only, 
out  that  the  plaintiff  had  exceeded  the  time 
ending  on  23rd  October  by  thirty-one  days, 
whereby  he  became  liable  to  pay  the  defentlant 
22/.,  accoixling  to  the  deed  ;  which  he  offered  to 
set  off : — Held,  that  the  clause  for  payment  of  1/. 
per  day  applied  to  the  covenant  for  extra  time 
in  respect  of  extra  work,  as  well  as  to  the  clause 
which  fixed  a  day  for  completing  the  contract  as 
originally  defined  ;  and  that  the  defendant  might 
deduct,  in  the  form  of  sot-off,  1/.  per  day  for  the 
number  of  days  by  which  the  plaintiff  had  ex- 
ceeded the  necessaiy  time  for  completing  the 
extra  work.  Legge  v.  Harlochy  12  Q.  B.  1015  ; 
18  L.  J.,  Q.  B.  45  ;  13  Jur.  229. 

The  plaintiffs  contracted  to  complete  the  erec- 
tion of  certain  buildings  for  the  defendants 
within  a  fixed  time,  and  in  default  to  pay  to  the 
defendants  as  liquidated  damages,  3/.  for  eveiy 
day  from  the  time  fixed  for  completion,  until  the 
work  should  be  completed ;  and  also  i^ithin  the 
same  time,  unless  an  extension  of  time  was 
granted,  to  complete  all  alterations,  additions, 
Ac,  which  might  be  ordered  by  the  defendants' 
agents  : — Held,  tliat  the  plaintiffs  were  bound  to 
pay  the  3/.  for  each  day  that  elapsed  from  the 
time  fixed  for  completion  until  the  works  were 
completed,  even  where  the  alterations  and  addi- 
tions, ordered  by  the  defendants'  agents,  were  so 
mixed  up  with  the  building  to  be  erected,  that 
performance  of  the  contract  within  the  pre- 
scribed time  became  im^xissible.  Jone^  v.  St. ' 
JohiC«  College,  Oxftrrd,  40  L.  J.,  Q.  B.  80 ;  L.  R.  6  , 
Q.  B.  115;  23  L.  T.  803  ;  19  W.  R.  276. 

See  Penalty — ^Wobk  and  Laboub. 

Afoertamment  bj  Arbitrator.] — To  a  declara- 
tion stating  that  the  defendant  covenanted  that 
he  or  A.  would  pa}'  the  plaintiff  6,800/.,  by  in- 
stalments, with  interest  at  4/.  per  cent.,  with  a 
proviso  that,  in  a  certain  event,  there  should  be 
deducted  from  the  five  last  Instalments,  sums 
not  exceeding  4,800/.,  and  that,  in  that  event, 
the  plaintiff  should  repay  to  the  defendant  and 
A.  all  interest  which  should  have  been  paid  in 
respect  of  the  sums  deducted,  and  that,  In  de- 
fault of  payment  of  any  of  the  instalments,  the 
whole  should  be  recoverable,  and  averring  that 
default  had  been  made,  and  that  no  sum  was 
deductible  under  the  proviso ;  the  defendant  set 
out  the  deed,  which  contained  a  mutual  covenant 
between  the  plaintiff,  the  defendant,  and  A., 


that  if  any  differences  should  arise  touching  the 
sums  whidi  should  be  deductible  under  the  pro- 
viso, it  should  be  referred  to  an  arbitrator,  and 
that  the  partias  should  abide  by  his  award  ;  tlic 
defendant  then  pleaded  to  the  five  last  instal' 
ments,  and  interest,  that  differences  had  arisen 
between  the  parties  to  the  deed,  touching  the 
sums  deductible  from  the  five  last  instalments  ;. 
and  that  the  plaintiff,  the  defendant,  and  A.,  in 
pursuance  of  the  covenant  in  the  deed,  referred 
the  differences  to  the  arbitrator,  to  determine 
what  sum  (if  any),  not  exceeding  4,800/.,  should 
be  deducted  by  the  defendant  and  A.,  or  either 
of  them,  from  the  five  last  instalments  ;  that  the 
arbitrator  awarded  that  the  whole  of  the  4,800/.^ 
being  the  total  amount  of  the  five  instalments, 
should  be  deducted  from  the  five  last  instal- 
ments ;  and  that  the  defendant,  thei*eforCr 
claimed  to  deduct,  and  deducted,  the  4.800/.  from 
the  five  instalments  : — Held,  a  good  plea  in  bar^ 
as  to  the  4,800/.,  and  interest.  Parke^t  v.  Sniithr 
15  Q.  B.  297  ;  19  L.  J.,  Q.  B.  405 ;  14  Jur.  761. 

9.  By  way  of  Deduction  fbom  Contbact 

Pbice. 

WlLen  Deduction  maj  be  Made  without  Set- 
off.]— Where  a  person  is  employed  to  do  work 
for  a  certain  sum,  and  part  of  the  work  is  after- 
wards done  by  the  employer,  the  amount  of  the 
latter  work  is  matter  not  of  set-off  but  of  deduc- 
tion. Turner  v.  Diajper,  2  Man.  &  G.  241 ;  2  Scott 
(N.B.)  447. 

The  plaintiff  contracted  in  writing  to  do  work 
for  the  defendant,  and  to  find  the  materials  for 
it,  for  a  fixed  sum.  The  defendant  afterwarils 
supplied  a  portion  of  the  materials,  which  the 
plaintiff  accepted,  and  used  up  in  the  work.  In 
an  action  for  the  work  done  by  the  plaintiff : — 
Held,  that  the  defendant  was  entitled  to  deduct 
from  the  damages  the  value  of  the  materials 
supplied  by  him,  without  pleading  a  set-off. 
yeictm  V.  Forxter,  12  M.  &  W.  772. 

If  A.  employs  B.  to  make  bricks  for  him  at  a 
stipulated  price  per  thousand,  and  B.  does  so, 
and  some  of  the  bricks  are  so  badlv  made  as  to 
be  good  for  nothing,  A.  will  be  entitled  to  make 
a  deduction  for  thase  badly-made  bricks  out  of 
the  stipulated  price,  and  may  make  such  deduc- 
tion in  an  action  by  B.  for  the  stipulated  price  ; 
but  if  the  bricks  are  badly  made  in  a  trifiing 
degree  only,  so  as  merel}'  to  be  less  valuable  than 
they  otherwise  would  have  been.  A.,  in  an  action 
for  the  stipulated  price,  will  not  be  entitled  to 
make  any  deduction  on  this  account.  Pardmv 
V.  Wthh,  Car.  k.  M.  531. 

In  all  actions  for  goods  sold  and  delivered 
with  a  warranty,  or  for  work  done,  as  well  as  in 
actions  for  goods  agreed  to  be  supplied  according 
to  a  contract,  it  is  comj)etent  for  the  defendant 
to  show  how  much  less  the  subject-matter  of  the 
action  is  worth  by  reason  of  the  breach  of  the 
contract ;  and  to  the  extent  that  he  obtains,  or  is 
capable  of  obtaining,  an  abatement  of  price  on 
that  account,  he  must  be  considered  as  having 
received  satisfaction  for  the  breach  of  contract : 
and  he  is  precluded  from  recovering  in  another 
action  to  that  extent,  but  no  more.  Mttndel  v. 
Steel,  8  M.  &  W.  858  ;  1  D.  (N.8.)  1  ;  10  L.  J., 
Ex.  426. 

Whei-e,  by  the  custom  of  the  hat  trade,  the 
amount  of  the  injury  sustained  by  the  iiats  in 
the  process  of  dyeing  is  always  to  be  deducted 
from  the  charge  for  dyeing,  the  defendant  is  en-' 
titled  to  such  deductions  in  an  action  brought 
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by  the  dyer,  without  giving  any  notice  of  set-ofl[, 
although  there  has  not  been  any  previous  adjust- 
ment of  the  amount  of  the  damage.  Bamford  v. 
HarriSy  1  Stark.  348. 

A.  contracted  to  build  a  shed  for  B.  Terms, 
everything  to  be  completed  to  the  satisfaction  of 
B.'s  engineers,  payment  90  per  cent,  on  com- 
pletion of  works,  10  per.  cent,  to  be  held  over 
for  six  months  to  answer  defects  in  work.  A. 
■sent  in  bis  bill  in  February  as  for  a  completed 
•shed  with  a  letter  containing  these  words,  "  as 
the  shed  will  be  completed  before  the  close  of 
the  month,"  and  was  paid  90  per  cent,  of 
the  price.  In  October  B.,  who  had  done  repairs 
to  the  shed,  which  A.  declined  to  do,  offei'eid  to 
pay  the  residue,  after  deducting  the  cost  of  such 
repairs.  In  an  action  by  A.  for  the  whole  of  the 
residue  : — Held,  that  the  defendants  were  not 
estopped  by  the  payment  in  Febniary  from 
{showing  that  the  work  was  not  completed,  nor 
from  going  into  the  amount  of  the  defective 
work  ;  that  the  amount  paid  by  the  defendants 
for  repairs  was  not  the  subject  of  a  set-oflf ;  that 
there  was  evidence  to  go  to  a  jury  of  work  done 
by  A.  since  February,  and  that  till  October  six 
months  had  not  elapsed  since  the  completion  of 
the  work.  Mo9S  v.  L.  ^-  N.  W,  By.,  22  W.  R.  532. 
Compare  cases,  ante,  cols.  692,  693. 

10.  Judgments. 

In  what  Caaei  Allowed.] — B.  cannot  in  an 
action  brought  against  him  by  A.  set  off  a 
judgment  recover^  by  him  against  A.  for  which 

A.  is  charged  in  execution.  Taylor  v.  Waters,  2 
Chit.  303  ;  5  M.  &  S.  103. 

In  a  cross  action,  the  defendant  may  set  oft  the 
debt  against  a  judgment  for  a  greater  sum,  and 
the  court  will  stay  proceedings  thereon.  Peacock 
V.  Jeffery,  1  Taunt.  426.    See  preceding  case. 

No  set-off  against  a  judgment  in  one  suit  can 
be  allowed  of  a  claim  arising  out  of  another 
separated  and  distinct  suit.  Th&mpson  v.  Parish, 
6  C.  B.  (N.8.)  685 ;  28  L.  J.,  C.  P.  153 ;  6  Jur. 
<N.8.)  986  ;  7  W.  R.  210. 

The  plaintiff,  a  landlord,  was  liable  to  the 
defendant,  his  tenant,  for  the  costs  of  an  injunc- 
tion suit  for  an  allege(l  breach  of  covenant,  which 
suit  had  been  dismissed.  He  had  subsequently 
recovered  judgment  against  the  defendant  in  an 
action  for  rent.  He  then  became  liable  to  the 
<lefendant  for  damages  which  ha<l  been  assessed 
in  chambers,  in  respect  of  the  wrongful  injunc- 
tion. He  was  further  entitle<l  to  his  costs  of  a 
summons  to  vary  the  certificate  for  damages 
taken  out  by  the  defendant,  which  ha«l  failed : — 
Held,  that  he  was  entitled  to  set  off  the  judg- 
ment debt  against  the  damages  but  not  against 
the  costs  of  the  suit ;  and  that  he  was  also  at 
liberty  to  set  off  his  costs  of  the  defendant's 
summons  to  vary  against  the  costs  of  the  suit. 
TJtrockmarton  v.  Croidey,  L.  R.  8  Eq.  196. 

A  verdict  against  a  plaintiff  in  a  prior  action 
imav  be  set  off  against  a  present  demand.  Bas- 
Jterville  v.  Brown,  2  Burr.  1229  ;  1  W.  Bl.  293. 

B.  P.,  Hawkins  v.  Baynes,  1  L.  J.  (O.s.)  K.  B. 
167  ;  Russell  v.  May,  7  L.  J.  (O.s)  K.  B.  88. 

By  order  of  nisi  prius,  a  verdict  having  been 
entered  for  the  plaintiff,  and  the  plaintiff  having 
by  the  order  agr^  to  pay  the  defendant  70/., 
the  court  allow^l  that  sum  to  be  set  off  against 
the  plaintiff's  judgment,  yewton  v.  Newtvn,  8 
Bing.  202  ;  1  M.  &  Scott,  366  ;  1  D.  P.  C.  264  ;  1 
L.  J.^  C«  X  ■  /9. 

After  verdict  for  the  plaintiff  in  trover,  the 


goods  were  seized  in  the  hands  of  the  defendant 
for  rent  due  to  A.,  which  the  plaintiff  was  liable 
to  pay  ;  the  defendant  having  paid  the  rent,  the 
court  allowed  him  to  deduct  the  amount  from 
the  verdict  found  for  plaintiff.  Plet^in  v.  Hen- 
shall,  10  Bing.  24  ;  3  M.  &  Scott,  403  ;  2  L.  J., 
C.  P.  253. 

Cross  demand  acquired  after  verdict  is  not 
ground  for  injunction  here,  to  stay  proceeilings 
under  verdict.    ^VJtyte  v.  O'Brien,  1  Sim.  &  S.  551. 

Equitable  right  of  set-off  enforced  after  a 
judgment  at  law.    Smitk  v.  Parkes,  16  Beav.  115, 

Where  money,  to  be  set  off  against  a  judgment 
debt,  becomes  due  before  the  judgment,  the  judg- 
ment is  treated  in  equity  as  obtained  for  the 
difference  only.  Where  such  money  becomes 
dae  at  any  time  after  the  judgment,  it  is  to  be 
set  off  firstly  against  the  interest  up  to  that  time, 
and  then  in  diminution  of  the  capital  at  the 
same  time.  Such  set-off  is  not  a  charge  upon  the 
judgment  debt,  but  a  satisfaction  of  it  pro  tanto. 
Jenner  v.  Morris,  2  N.  R.  479  ;  11  W.  R.  943. 

A.  is  a  debtor  to  B.  on  a  judgment,  and 
succeeds  in  establishing  a  set-off  in  equity  for 
moneys  advanced  to  B.'s  wife  for  necessaries.  B. 
has  a  charge  upon  estates  in  which  A.  has  a  life 
interest,  such  charge,  when  raised,  being  payable 
to  the  trustees  of  B.'s  settlement.  A.  cannot 
claim  the  same  set-off  against  B.  in  respect  of 
the  charge,  because  it  is  not  a  personal  demand 
on  both  sides  as  in  the  other  case.  S.  C,  1  Dr.  & 
Sim.  334,  218 ;  30  L.  J.,  Ch.  361  ;  7  Jur.  (N.S.) 
375  ;  3  L.  T.  871  ;  9  W.  R.  29,  391. 

Where  Partial  not  the  Same.] — Although 
where  one  of  the  parties  in  two  cross  actions  1ms 
assigned  his  interest  to  a  third  party,  there  may 
be  no  right  to  set  off  the  judgment ;  yet  where 
the  assignee  being  the  real  plaintiff  in  one  action 
is  also  the  real  defendant  in  the  other,  there  is 
such  right  of  set-off.  Standeven  v.  Murgafroyd, 
27  L.  J.,  Ex.  425. 

The  plaintiff  sued  out  a  fi.  fa.  against  E.*9 
effects.  £.  having  previously  assigned  all  his 
effects  to  trustees,  for  the  benefit  of  his  creditors, 
the  sheriff  (under  an  indemnity  from  the  trus- 
tees) returned  nulla  bona.  The  plaintiff  sued 
the  sheriff  for  a  false  return.  The  sheriff  ob- 
tained a  venlict.  The  com-t  refused  to  allow  the 
plaintiff's  judgment  to  be  set  off  against  the  costs 
of  the  action  against  the  sheriff.  Hewitt  v. 
PigoU,  1  D.  P.  C.  250  ;  1  M.  &  Scott,  122 ;  8 
Bing.  61  ;  1  L.  J.,  C.  P.  43. 

The  court  allowed  one  of  the  defendants,  who 
was  chiefly  concerned  and  boimd  to  indemnify 
his  co-defendants,  to  set  off  a  debt  due  by  the 
plaintiff  to  him  on  a  cognovit  against  a  judg- 
ment due  in  an  action  of  trespass  against  several 
defendants.  Btmrfic  v.  Bennett,  1  M.  &  P.  141  ; 
4  Bing.  423. 

The  court  will  permit  the  defendants  to  set  off 
a  judgment  recovered  by  them  against  the  plain- 
tiff, against  a  judgment  obtained  by  the  plaintiff 
against  them,  notwithstanding  the  plaintiff  may 
also  have  a  separate  demand  on  one  of  the  de- 
fendants.    Glaister  v.  Hewer,  8  Term  Rep.  69. 

Third  Partj*a  Interests  Interrening.] — A 
judgment  recovered  by  A.  against  B.  and  C.  will 
not  be  set  off  on  application  to  the  general  juris- 
diction of  the  court,  against  another  judgment 
recovered  against  A.  by  the  assignees  of  B.,  under 
an  insolvent  debtors  act ;  the  interest  of  third 
persons  intervening,  who  have  peculiar  trusts  by 
the  statute.    Doe  v.  Dainton,  3  East,  149. 
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A.  haying  obtained  a  verdict  against  B.  k  Co., 
his  bankers,  for  the  amount  of  his  cash  balance 
and  nominal  damages  for  dishonouring  his 
cheque,  and  6.  &  Co.  having  brought  actions 
against  A.  upon  bills  of  exchange  to  a  larger 
amount  which  they  had  discounted  for  him,  the 
judge  stayed  the  execution  in  A.'b  action  until 
the  fifth  day  of  the  following  term.  B.  &  Co.'s 
actions  in  the  meantime  ripened  into  judgments. 
The  court  allowed  the  judgments  to  be  set  off 
against  each  other  (subject  to  the  lien,  if  any,  of 
A.'s  attorney)  notwithstanding  A.  had  in  the 
meantime  become  bankrupt,  and  thus  the  in- 
terests of  third  parties  had  intervened.  Alliance 
Bank  v.  Ifolford,  16  C.  B.  (K.S.)  460. 

Effect  of  Solioitor't  Lien.]— The  lien  of  an 
attorney  does  not  constitute  the  relation  of 
trustee  and  cestui  que  ti'ust  between  him  and  his 
client  so  as  to  prevent  the  defendant  in  a  cross 
action  pleading  a  set-off,  but  is  at  most  only  a 
ground  for  the  summary  interference  of  the 
court  on  an  application  to  set  off  cross  judg- 
ments. Mercer  v.  Graves^  41  L.  J.,  Q.  B.  212  : 
L.  R.  7  Q.  B.  499  ;  26  L.  T.  551  ;  20  W.  R.  605. 
Qi^  Alliance  Bank  v.  J7oZ/or<?,  supra,  and  cases 
sub-tit.  Solicitor. 

Jadgment  obtained    after   Declaration.] — A 

judgment  obtained  by  a  defendant  against  the 
plaintiff,  after  the  declaration,  and  before  plea, 
may  be  pleaded  as  a  set-off.  Reynolds  v.  Beer^ 
ling,  1  Dougl.  112  ;  4  Dougl.  181. 

Error  depending.] — A  judgment  may  be 
pleaded  by  way  of  set-off,  although  a  writ  of 
error  is  depending  thereon.    /  b. 

Judgment  against  some  by  Defiinlt.] — ^Where 
there  are  many  defendants,  and  some  go  to  trial 
and  obtain  a  verdict,  but  others  suffer  judgment 
by  default,  the  court  will  permit  the  costs  and 
damages  on  the  judgment  by  default  to  be  de- 
ducted from  the  costs  taxed  on  the  postea  to 
those  defendants  who  had  a  verdict.  Schoole  v. 
liable,  1  H.  Bl.  23. 

"Sew  Trial.] — ^Where  two  actions  were  brought 
by  and  against  the  same  parties,  in  the  first  of 
which  the  defendant  obtained  an  award  in  his 
favour,  and  in  the  other  the  plaintiff  obtained  a 
verdict  with  damages,  the  court  refused  to  stay 
proceedings  in  the  first  action  until  a  motion  for 
a  new  trial  in  the  other  was  disposed  of,  in 
order  that  the  damages  and  costs  in  the  action 
might  be  set  off  against  the  costs  of  the  other. 
Johnson  V.  Lakeman,  2  D.  P.  C.  646. 

Execution  Iiined.] — A  tenant  having  obtained 
judgment,  and  issued  execution  against  his  land- 
lord, afterwards  became  indebted  to  him  for 
arrears  of  rent  and  dilapidations  : — Held,  that 
the  landlord  was  not  entitled  in  equity  to  restrain 
proceedings  upon  the  judgment  on  the  ground  of 
set-off.  Maw  v.  Ulyatt,  81  L.  J.,  Ch.  33  ;  7  Jur. 
CK.B.)  1300  ;  5  L.  T.  251 ;  10  W.  R.  4. 

Payment  into  Court.] — In  an  action  for  freight, 
and  cross  action  for  unliquidated  damages  against 
a  foreign  seaman,  the  court  refused  to  permit  the 
freight  to  be  paid  into  court,  as  a  fund  liable  to 

Sayment  of    the  damages    when    ascertained. 
herbome  v.  Siffkin,  3  Taunt.  525. 

Verdict  recoTcred  merely.] — The  amount  of  a 


verdict  recovered  cannot  be  set  off  against  the 
amount  of  a  judgment.  Garrick  v.  Jones,  2  D^ 
P.  C.  157. 

Defendant  in  Execution.]  —  The  taking  a 
debtor  in  execution  on  a  judgment  may  be 
replietl  to  a  pletx  of  set-off  on  such  judgment.. 
Tai/Ur  V.  Waters,  2  Chit.  303  ;  5  M.  &  S.  103. 

Taking  the  defendant  in  execution  is  not  an 
absolute  extinguishment  of  the  debt  so  as  to* 
preclude  the  plaintiff  applying  to  the  equitable- 
discretion  of  the  court  to  set  off  interlocutory 
costs  due  to  the  defendant  in  the  same  suit.. 
Thompson  v.  Parish,  5  C.  B.  (N.S.)  685  ;  28  L.  J.,. 
C.  P.  153  ;  5  Jut.  (n.8.)  986  ;  7  W.  R.  210. 

Where  a  prisoner  in  execution  is  discharged  by 
the  consent  of  his  creditor,  upon  giving  a  fresh' 
security  to  satisfy  the  judgment,  and  that  security 
is  afterwards  defeated  on  account  of  a  mere- 
informality,  the  judgment  is  satisfied,  and  cannot 
be  set  off  against  a  demand  of  the  prisoner.. 
Jacqves  v.  Mliitby,  1  Term  Rep.  557. 

Judgments  in  Different  Courts.] — It  is  no  ob- 
jection to  an  application  to  set  off  two  judgments- 
against  each  other,  that  they  are  in  different 
courts  in  this  country,  provided  the  parties  are- 
respectively  beneficially,  as  well  as  l^^lly, 
Interested  in  such  judgments.  Bristowe  v.  uVce'd' 
ham,  8  Scott  (N.B.)  366 ;  7  Man.  &  G.  648. 

A  judgment  in  king's  bench  might  have  been> 
set  off  against  a  judgment  in  common  pleas  so- 
as  to  narrow  the  execution  to  the  balance  due- 
Barker  v.  Braham,  2  W.  Bl.  869  ;  8  Wils.396. 

The  defendant  was  allowed  to  enter  satisfaC' 
tion  on  the  roll  upon  a  judgment  obtained  against 
him  in  king's  bench  on  his  acknowledging  satis- 
faction for  the  amount  upon  a  judgment  obtained 
by  him  in  common  pleas  against  the  plaintiff  for 
a  larger  amount,  although  he  had  the  plaintiff  in 
custody  in  execution  of  that  judgment.  Sim2?son 
V.  Hadley,  1  M.  &  S.  696.  Overruled  by  Taylor  v. 
Waters,  supra. 

A  judgment  for  the  plaintiff  in  common  pleas- 
may  be  set  off  against  a  judgment  for  the  defen- 
dant in  king's  bench  although  plaintiff  is  dead, 
and  the  judgment  assets  in  the  hands  of  her 
administrator.  Bridges  v.  Smith,  8  Bing.  29 ;. 
1  M.  &  Sc.  93  ;  1  D.  P.  C.  242  ;  1  L.  J.,  C.  P.  33. 

In  December,  1854,  A.,  as  attorney  for  the 
plaintiff,  commenced  an  action  at  their  suit  in 
the  queen's  bench  against  the  defendant,  in 
which  they  had  a  verdict  for  60^.,  and  on  the- 
28th  March,  1855,  judgment  was  signed  for  the- 
damages  and  costs,  together  amounting  to  852. 4«. 
All  the  proceedings,  down  to  final  judgment 
inclusive,  were  carried  on  in  the  name  of  A.,  as- 
attorney  for  the  plaintiffs,  but  before  the  trial  an 
arrangement  was  made  between  A.  and  B., 
another  attorney,  by  which  the  proceedings  were 
carried  on  by  B.  in  the  name  of  A.  until  the  26th 
February,  1856,  when  an  order  to  change  the 
attorneys  was  made,  and  B.  was  substituted  for 
A.  as  the  plaintiffs'  attorney.  On  the  day  after 
the  trial  B.  purchased  the  interests  of  the  plain- 
tiffs in  the  verdict  for  502.,  and  gave  notice  to* 
the  defendants'  attorney.  In  Jidy,  1855,  the 
plaintiffs  were  nonsuited  in  another  action  which 
they  brought  in  the  common  pleas  against  the 
defendant,  and  on  the  21st  January,  1856,  judg- 
ment of  nonsuit,  with  111,  Is,  &d,  costs,  was 
signed  against  the  plaintiffs.  Upon  an  applica-- 
tion  by  the  defendant  to  set  off  that  sum  against 
the  damages  and  costs  in  the  action  in  the 
queen's  bench  : — Held,  that  there  was  no  absolute  - 
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right  to  have  one  judgment  set  off  against  the 
other.  Simpion  v.  Lamh^  7  EL  k  El.  84  ;  26 
L.  J.,  Q.  B.  121  ;  3  Jur.  (N.s.)  412  ;   5  W.R.  227. 


D.  BY  AND  AGAINST  WHOM. 
1.  Agents,  Factobs,  and  Brokers. 

Broker— Vo  Authority  to  Sell  ai  Frinoipal.] 

— The  character  of  broker  is  materiall}^  different 
from  that  of  factor ;  and,  therefore,  where  a 
broker  sells  goods,  without  disclosing  the  name 
of  his  principal,  in  so  doing  he  acts  beyond  the 
scoi)c  of  his  authority,  and  the  buyer  cannot  set 
off  a  debt  due  from  the  broker  to  him  against 
the  demand  for  goods  made  by  the  principal. 
Baring  v.  Qn-rifi,  2  B.  &  Aid.  137  ;  20  R.  R.  383. 
See  Wt/fun  v.  Brown,  4  L.  J.  (o.s.)  K.  B.  203. 


Del  eredere.] — ^A  broker,  who  pays  to  A. 


the  price  of  goods  sold  by  him  for  A.  under  a  del 
credere  commission,  is  entitled  to  set  off  the 
amount  against  the  assignees  of  B.,  for  whom  he 
bought  the  goods.  Morris  v.  Cleashy,  1  M.  &  S. 
576  ;  14  R.  R.  531. 

Where  a  person  purchased,  as  broker  for  B., 
the  goods  of  A.,  for  whom  he  sold  them  under  a 
del  credere  commission,  and  did  not  disclose  at 
the  time  the  name  of  A.,  but  disclosed  it  soon 
after,  and  af tci-wards  paid  A.  the  price  : — Held, 
that,  in  an  action  by  the  assignees  of  B.  to 
recover  the  balance  due  upon  a  resale  of  the 
goods  made  by  the  broker  on  account  of  B.,  he 
was  not  entitled  to  set  off,  either  under  2  Geo.  2, 
c.  22,  s.  13,  or  5  Geo.  2,  c.  30,  s.  28,  the  payment 
made  to  A.  Morris  v.  Cleashtjy  4  M.  &  IS.  566  ; 
16R.  R.  544. 

And  where  a  broker  has  effected  policies  in 
the  name  of  his  j)rincii)al  under  a  del  credere 
commission,  he  cannot  set  off  losses  which  have 
happened  on  those  policies,  although  those 
claimed  are  total,  and  he  has  accounted  for  them 
with  his  principal.  Cumming  v.  Forrcxter,  1  M. 
&S.  494;  14R.  R.  511. 

But  where  the  broker  has  guaranteed  the  pay- 
ment of  an  average  lass  adjusted  by  an  under- 
writer, to  the  persons  insured  under  a  del  ci*edere 
commission,  he  may  set  it  off.  Wienholt  v. 
BobeHx,  2  Camp.  686. 

In  an  action  by  the  assignees  of  a  bankrupt 
underwriter  against  a  broker,  for  premiums  due 
to  bankrapt,  semble,  that  the  broker  cannot  set 
off  a  loss  on  policy  effected  by  him  as  agent, 
without  a  commission  del  credere,  where  there 
has  been  no  adjustment,  though  the  loss  take 
place  before  the  bankruptcy.  Baker  v.  Lang1u>rn, 
6  Taunt.  519;  2  Marsh.  215  ;  4  Camp.  396  ;  16 
R.  R.  662. 


Money  Advaneed  by.] — A  defendant  can- 


not set  off  a  debt  due  from  a  principal  against 
a  claim  by  a  broker  who  had  advanced  money  on 
j^oods,  and  declared  on  a  special  contract  respect- 
ing the  sale  of  them  as  his  own  goods,  though  the 
sale-note  mentioned  the  name  of  the  principal. 
AtkyM  V.  Amber,  2  Esp.  493. 

Agent  Acting  beyond  Authority.] — A  ship's 
husband  and  part  owner  in  this  country  employed 
an  agent  in  Quebec  to  obtain  freight.  The  agent 
did  so,  made  it  payable  to  himself  at  Quebec,  and 
set  it  off  against  a  debt  due  to  him  by  the  ship's 
husband  : — Held,  that  the  agent  was  liable,  and 
that  he  had  no  right  either  to  make  the  freight 


so  payable  or  so  to  set  it  off.    Walshc  v,  Pmran, 

I  C.  L.  R.  823  ;  8  Ex.  843  ;  22  L.  J.,  Ex.  355. 

Agent  firom  ITeeessity.] — ^l*he  plaintiffs,  who 
were  merchants  at  Dieppe,  sold  to  the  defendant, 
a  merchant  at  \Visbeach,  a  cargo  of  oil-cake,  and 
delivered  the  same  at  Wisbeach,  in  December, 
1841.  The  defendant  paid  for  the  cargo:  but 
afterwards,  considering  that  it  did  not  answer 
the  sample,  landed  a  portion  of  it  for  the  purpose 
of  examination,  and  af  terwaixls  landed  the  whole, 
and  lodged  it  in  the  public  granaries.  He  then 
informed  the  plaintiffs  thAt  it  lay  there  at  their 
risk  and  costs,  and  required  them  to  take  it  back. 
This  the  plaintiffs  refused  to  do.  After  some 
negotiation,  the  defendant,  in  May,  1842,  gave 
notice  to  the  plaintiffe  that  the  cargo  was  King 
at  the  granaries  at  their  disposal,  and  if  no  direc- 
tions were  given  by  them  would  be  sold,  and  the 
proceeds  applied  in  part  payment  of  the  defen- 
dant's damages ;  the  plaintiff  answered,  that 
they  considered  the  transaction  at  an  end.  and 
demanded  payment  of  the  price,  whei'i?ui>on  the 
defendant  offered  the  cargo  for  sale  in  his  own 
name,  and  afterwards  sold  it  in  his  own  name  to 
a  third  party : — Held,  that  the  defendant  had 
acceptetl  the  goods,  and  was  not  to  l)e  considered 
an  agent  of  the  i>laintiffs  from  necessity  :  and, 
therefore,  that  he  could  not,  in  an.  action  against 
him  for  the  price  of  the  goods,  set  off  the  money 
paid  by  him  for  the  goods  as  money  received  by 
the  plaintiffs  for  his  use.     Cfuipman  v.  Morton, 

II  M.  &  W.  534  ;  12  L.  J.,  Ex.  292. 

Auctioneer.] — An  auctioneer  suing  B.  for  the 
price  of  goods  sold  by  him  as  such  : — Held,  that 
B.  might  set  off  a  debt  due  to  him  from  the 
principal  vendor.    Jai'vi*  v.  Cliapple,  2  Chit.  387. 

Atul  see  Auction  and  Auctioneer. 

After  Kotice  of  Aisignment.] — A.,  n  firm  in 
Calcutta,  having,  as  such,  dealings  with  B.,  a 
fimi  in  London,  who  acted  as  their  agents, 
employ  them  to  receive  for  them  the  dividends  of 
stcxik  in  England,  which  had  been  bequeathed  to 
them  by  their  father  (whom  they  succeeded  in 
the  firm,  and  who  had  also  employed  B.  as 
his  agents),  and  they  request  B.  to  carry 
the  dividends  to  a  separate  account  in  their  dif- 
ferent names.  The  dividends  were  accordingly 
received  by  B.,  one  of  the  partners  taking  out 
administration  for  the  purpose,  and  in  their 
correspondence  with  A.  they  treat  them  as  a 
separate  item  of  account,  but  it  did  not  appear 
clearly  from  the  correspondence  what  was  the 
understanding  as  to  these  moneys  being  or  not 
being  applicable  to  the  general  account.  The 
house  of  A.,  which  did  not  then  include  all  who 
were  beneficially  included  in  the  stock,  becoming 
af  terwaixls  indebteil,  a.«isigned  all  their  property 
to  trustees  for  their  creditors  : — Held,  that  all 
the  interest  of  the  then  firm  in  the  stock  passed 
by  the  assignment,  and  that  B.  had  no  right  to 
retain  in  payment  of  a  debt  to  them  any  part  of 
the  dividends  received  after  notice  of  the  assign- 
ment,    advin  V.  Harhoell,  5  CI.  &  F.  484. 

Payment  by   Agent — ^Ratifteation.l — It  is  a 

good  answer  to  a  plea  of  set-off,  that  the  amount 
has  been  paid  by  a  person  professing  to  act  as 
agent  for  and  on  account  of  tne  plaintiff,  though 
without  his  authority,  and  that  the  latter  ratified 
the  act  at  the  time  of  the  trial.  Simpson  v. 
Eggingt4)n,  10  Ex.  845  ;  24  L.  J.,  Ex.  312. 
The'  treasurer  of  a  corporation  paid  their  clerk 
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the  amount  of  his  year's  salary,  both  parties  be- 
lieving  at  the  time  that  the  treasurer  had  the 
authority  of  the  corporation  to  make  such  pay- 
ment ;  but  the  treasurer  had  no  such  authority, 
jind  the  corporation  afterwards  repudiated  the 
payment  ana  dismissed  the  clerk  from  their  ser- 
vices. In  an  action  against  him  for  the  recovery 
■of  incomes  paid  to  him  on  account  of  the  corpora- 
tion : — Held,  that  the  corporation  was  entitled, 
at  the  trial,  to  ratify  the  act  of  their  treasurer, 
and  consequently  that  the  clerk  could  not  set  off 
the  amount  of  his  salary  as  due  to  him  from  the 
•corporation.     Tb. 

Sale  without  Kotiee  that  it  ia  for  Principal.  ] 
— If  a  factor,  who  sells  under  a  del  cretlere  com- 
mission, sells  goods  as  his  own,  and  the  buyer , 
knows  nothing  of  any  principal,  the  buyer  may 
set  off  any  demand  he  may  have  on  the  factor, 
against  the  demand  for  the  goods  made  by  the 
principal.  George  v.  Clagett,  7  Term  Rep.  369  ;  2 
Esp.  567  ;  Peake's  Add.  Cas.  131  ;  4  R.  R.  462. 

When  a  factor,  dealing  for  a  principal,  but 
-concealing  that  principal,  delivers  goods  in  his 
■own  name,  the  person  contracting  with  him  has 
a  right  to  consider  him,  to  all  intents  and  pur- 
poses, as  the  principal ;  and  though  the  real  prin- 
cipal may  appear  and  bring  an  action  ui)on  that 
<;ontract  against  the  purchaser  of  the  goods,  yet 
that  purchaser  may  set-off  any  claim  he  may 
have  against  the  factor  in  answer  to  the  demand 
of  the  principal.  Rabofie  v.  William*y  7  Term 
Rep.  360,  n  ;  4  R.  R.  463,  n. 

Where  an  agent  sells  in  his  own  name  for 
an  undisclosed  principal,  and  the  principal  sues 
the  buyer  for  the  price,  the  buyer  cannot  set  off 
a  debt  due  from  the  agent  unless  in  making 
the  contract  he  was  induced  by  the  conduct  of 
the  principal  to  believe,  and  did  in  fact  believe, 
that  the  agent  was  selling  on  his  own  account. 
Coolte  V.  Exhelh/,  56  L.  J.,  Q.  B.  S05  ;  12  App. 
•Cas.  271  ;  56  L.  T.  673  ;  35  W.  R.  629— H.  L.(E.) 

L.  &  Co.  sold  cotton  to  C.  in  their  own  names, 
but  really  on  behalf  of  an  undisclosed  principal. 
C.  knew  L.  &  Co.  were  in  the  habit  of  dealing 
both  for  principals  and  on  their  own  account, 
and  had  no  belief  on  the  subject  whether  they 
ma<le  this  contract  on  their  own  account  or  for 
A  principal : — Held,  that  C.  could  not  in  an 
Action  brought  by  the  principal  for  the  price  of 
the  cotton  set  off  a  debt  due  from  L.  k.  Co.    lb. 

Where  the  plaintiff  employed  an  agent 
to  sell  an  estate,  which  he  accordingly  sold  to 
the  defendant,  and  on  the  settlement  of  the 
purchase  money  the  defendant  set  off  a  debt 
^ue  to  him  from  the  agent  and  paid  over  the 
balance  : — Held,  that  the  plaintiff  was  not  prc- 
•cluded,  by  having  executed  the  conveyance  in 
ignorance  of  the  arrangement  by  his  agent, 
from  recovering  from  the  defendant  the  sum  so 
set  off.  Yimfig  v.  Whiter  7  Beav.  506  ;  13  L.  J., 
•Ch.  418  ;  8  Jur.  654. 

And  where  the  broker  does  not  mention  his 
principal  until  he  himself  has  become  insolvent, 
the  principal  cannot  set  off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  and  is 
still  liable  to  the  vendor.  Waring  v.  Faveticky  I 
Camp.  85. 

The  plaintiffs,  who  were  bankers,  employed  a 
firm  of  merchants  in  London,  in  whose  name 
certain  policies  of  marine  insurance  were  taken 
out,  to  collect  from  the  underwriters  contribu- 
tions in  respect  of  general  average  losses.  The 
merchants  sent  the  policies  to  the  defendants, 
who  were  insurance  brokers,  and  instructed  them 


to  collect  the  moneys  from  the  underwriters. 
The  defendants,  when  they  collected  the  moneys, 
did  not  know,  nor  had  they  any  I'eason  to  believe, 
that  the  merchants  were  only  acting  as  agents  in 
the  matter.  In  an  action  by  the  plaintiffs  to  re- 
cover the  moneys  so  collected  : — Held,  that  the 
defendants  could  set  off  against  the  claim  of  the 
plaintiffs  a  debt  due  from  the  merchants  to  them 
at  the  time  when  they  collected  the  monevs. 
Montagu  v.  Forward,  [\my\  2  Q.  B.  350  ;  4  R. 
579  ;  69  L.  T.  371  ;  42  W.  R.  124— C.  A. 

In  order  to  constitute  a  valid  defence  within  the 
rule  in  George  v.  Clagett  (7  Terra  Rep.  359),  the 
plea  should  show  that  the  contract  was  made  by  a 
person  whom  the  plaintiff  had  intrusted  with  the 
possession  of  the  goods,  that  that  person  sold 
them  as  his  own  goods  in  his  own  name  as  prin- 
cipal with  the  authority  of  the  plaintiff,  that  the 
defendant  dealt  with  him  as,  and  believed  him 
to  be,  the  principal  in  the  transaction,  and  that 
before  the  defendant  was  undeceived  in  that 
respect  the  set-off  accrued.  It  is  not  necessary, 
in  such  a  plea,  to  negative  "  means  of  knowledge  " 
that  the  seller  wns  dealing  as  an  agent.  Barries 
V.  Imjwrial  Ottoman  Bank,  43  L.  J.,  C.  1*.  3  ; 
L.  R.  9  C.  P.  38  ;  29  L.  T.  689  ;  22  W.  R.  92. 

Plea  to  an  action  for  goods  sold  and  delivered, 
that  the  goods  were,  with  the  privity  of  the  plain- 
tiff, sold  and  delivered  to  the  defendant  by  S.,  the 
agent  of  the  plaintiff,  in  the  name  and  as  the 
goods  of  S.,  and  that  the  defendant  never  knew 
the  plaintiff  as  the  owner ;  that  at  the  time  of 
the  sisde  and  delivery  S.  was  and  still  is  indebted 
to  the  defendant  in  a  sum  exceeding  the  price  of 
the  goods,  and  that  the  defendant  is  ready  and 
willing  to  set  off  and  allow  to  the  plaintiff  the 
price  of  the  goods  out  of  the  money  so  due  and 
owing  from  S. : — Held,  good.  Carr  v.  IlhwJiliffe, 
7  D.  &  R.  42  ;  4  B.  &  C.  547  ;  4  L.  J.  (o.s.)  K.  B.  5. 
S.  P.,  Purchell  v.  Salter,  1  Q.  B.  197,  209 ;  1  G. 
&  D.  682  ;  10  L.  J.,  Q.  B.  81  ;  11   L.  J.,  Ex.  433. 

It  being  within  the  ordinary  scope  of  a  factor's 
authority  to  sell  his  principal's  gocds  in  his  own 
name,  a  purchaser  who  has  no  knowledge  of  the 
agency  is  entitled  to  set  off  against  the  price  of 
the  goods  a  debt  due  to  him  from  the  factor  per- 
sonally. Dixon,  Ex  parte,  Henley,  In  re,  46 
L.  J.,  Bk.  20 ;  4  Ch.  D.  133 ;  35  L.  T.  644  ;  25 
W.  R.  105— C.  A. 


Castom  of  Stock  Ezohange.] — A  country 


stockbroker,  acting  on  behalf  of  an  undisclosed 
principal,  instructed  the  defendants,  members 
of  the  London  stock  exchange,  to  sell  certain 
shares.  The  defendants  sold  the  shares,  and  de- 
ducted from  the  purchase  money  the  amount 
which  the  country  broker  owed  them  in  respect 
of  prior  transactions.  In  an  action  by  the  undis- 
closed principal  to  recover  the  amount  so  deduc- 
ted, the  defendants  set  up  a  custom  of  the  London 
stock  exchange  that  they  were  entitled  to  treat 
the  country  broker  as  the  principal,  and  to  set  off 
against  the  purchase  money  the  amount  of  their 
claims  against  him : — Held,  that  the  alleged 
custom  was  unreasonable,  and  that  the  defen- 
dants must  show  that  the  undisclosed  principal 
knew  of  the  custom  before  the  sale,  and  agreed 
to  be  bound  by  it.  Blaekhurn  v.  Mason,  4  R. 
297  ;  68  L.  T.  610— C.  A. 

Kotioe  at  to  Principal — ^Time  for — Snffioienoy.] 
— A  principal  had  stipulated  with  his  factor  that 
bills  of  exchange  for  the  price  of  goods  sold 
should  be  made  payable  in  such  a  manner  as  to 
show  the  factor's  connection  with  the  principal, 
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and  they  were,  in  fact,  6tam]:>ed,  "  Agent  for  W. 
Dixon  (Lim.),  Calder  and  Govan  Ironworks, 
Glasgow,"  in  pale  blue  ink,  but  so  that  the 
stamp  was  concealed  or  obscured  by  the  agent's 
signature  : — Held,  that  the  purchase  being  from 
a  factor,  and  not  a  mere  agent,  the  stipulation 
was  immaterial  as  regarded  the  purchaser,  unless 
he  was  affected  with  notice,  and  that  the  stamp- 
ing of  the  bills  was  not  sufficient  evidence  of 
notice  against  the  purchaser's  uncontradicteil 
oath  that  he  was  unaware  of  any  agency.  Dixon, 
Ex  parte,  Henley,  In  re,  supra. 

Where  before  goods  are  all  delivered,  or  any 
part  of  them  paid  for,  the  purchaser  is  informed 
that  they  belong  to  a  third  person,  he  has  a  right 
of  set-off  against  the  principal.  Moore  v.  Cle- 
mejitson,  2  Camp.  22.  See  also  Xew  Zealand  Land 
Co.  V.  Watsm,  50  L.  J.,  Q.  B.  433  ;  7  Q.  B.  D. 
374  ;  44  L.  T.  675  ;  29  W.  R.  694— C.  A- 

A  factor  was  employed  to  sell  a  cargo  of  gooils 
consigned  to  him,  and  on  the  6th  February  sold 
to  A.  one  parcel  of  the  goods,  and  delivered  to 
him  an  invoice  in  his  own  name.  On  the  13th 
A.  applied  to  purchase  another  parcel,  but  some 
difference  occuiTing  as  to  the  price,  the  factor 
said  he  must  wiite  to  his  principals.  He  did  so, 
anil  on  the  20th  informed  A.  of  their  answer.  A. 
bought  the  goods  at  the  price  named  by  the 
principals,  and  the  factor  delivered  to  him  an 
invoice  and  a  bought  note  in  the  name  of  the 
principals  ;  the  payment  to  be  at  four  months  in 
cash.  On  the  same  day,  and  on  other  occasions 
within  that  period,  A.  made  payments  to  the 
factor,  not  expressly  on  account  of  these  goods. 
It  appeared  that  it  was  the  factor's  practice,  when 
he  sold  goods  on  his  own  account  to  pay  himself 
advances,  to  deliver  an  invoice  in  his  own  name ; 
when  he  sold  merely  as  a  broker,  to  deliver  a 
bought  note.  In  an  action  by  the  owners  of  the 
goo<is  against  A.,  for  the  price  of  the  parcel  sold 
on  the  6th  February,  the  jury  found  that  the 
factor  communicated  to  A.  that  he  sold  the  goods 
for  other  persons  as  principals,  but  that  A.,  until 
the  20th  February,  bond  fide  believed  that  he 
sold  to  pay  himself  advances ;  and  that,  using 
the  ordinary  precaution  of  merchants,  A.  was  not 
bound  to  make  further  inquiry  : — Held,  that  A. 
was  entitled  to  set  off  the  payment  made  by  him 
to  the  factor.  Warner  v.  M^Kay,  1 M.  &  W.  691 ; 
2  Gale,  86  ;  1  Tyr.  &  G.  965  ;  5  L.  J.,  Ex.  276. 

Merchants  in  London,  upon  the  instruction  of 
shipping  agents  at  Havannah  with  respect  to  a 
cargo  of  tobacco  to  be  consigned  to  the  London 
merchants,  and  after  receiving  the  shipping 
documents,  effected  policies  of  marine  insurance 
in  the  ordinary  form  on  behalf  and  for  the  bene- 
fit of  all  parties  whom  it  might  concern.  The 
Havannah  agents  shipped  and  consigned  the 
tobacco  in  their  own  names,  but  were  in  fact 
acting  as  commission  agents  for  Havannah 
merchants  to  whom  the  tobacco  belonged ;  and 
the  London  merchants,  before  effecting  the 
policies,  had  notice  that  the  Havannah  agents  had 
an  unnamed  principal.  A  total  loss  having  oc- 
curred the  London  merchants  received  the  policy 
moneys,  but  before  receipt  had  notice  that  the 
moneys  were  claimed  by  the  Havannah  princi- 
pals : — Held,  that  an  action  lay  by  the  Havannah 
principals  against  the  London  merchants  for  the 
policy  moneys  ;  that  the  London  merchants  were 
not  entitled  to  a  lien  upon  the  moneys  for  the 
balance  of  the  general  account  with  the 
Havannah  agents,  and  could  not  in  that  action 
set  off  their  claim  to  that  balance,  or  set  off 
anything,  except  the   premiumSi   stamps,    and 


commission  in  respect  of  the  insurance.  Mildred 
V.  Masmms,  53  L.  J.,  Q.  B.  33  ;  8  App.  Gas.  874  = 
32  W.  R.  125— H.  L.  (E.)  Affirming  47  L.  T. 
318— C.  A. 

If  a  buyer  purchases  goods  of  a  factor,  ^'itb- 
the  knowledge  that  he  sells  as  factor  and  not  as- 
principal,  the  buyer  cannot  set  off  a  debt  due  to 
him  from  the  factor,  in  an  action  for  the  price  of 
the  goods  bought  by  the  principal.  FlttJt  v. 
Kempton,  7  C.  B.  687  ;  18  L.  J.,  0.  P.  206  ;  1^ 
Jur.  750. 

One  who  buys  goods  of  a  person  whom  he 
knows  to  be  selling  them  as  an  agent,  cannot 
set  off  in  an  action  by  the  principal  for  their 
price  a  debt  due  to  him  from  the  agent,  even 
though  he  did  not  at  the  time  of  the  purchase 
know  and  had  not  the  means  of  knowing  who 
was  the  real  owner.  Semenza  v.  Brin*ley^ 
18  C.  B.  (N.8.)  467  ;  34  L.  J.,  C.  P.  161  ;  11  Jur. 
(N.S.)  409  ;  12  L.  T.  265  ;  18  VV.  R.  634. 

A.  placed  timber  in  the  hands  of  H.,  a  factor, 
for  Side  on  a  del  credere  commission.  B.  bought 
it  through  the  agency  of  C,  a  broker,  who  (as 
H.  was  aware)  had  prior  knowledge  of  the  fact 
that  the  timber  was  the  property  of  A.,  and  that 
H.  was  selling  as  factor  only.  C.'s  knowledge  of 
the  relative  position  of  A.  and  H.,  however,  was- 
not  communicated  to  B.,  who  made  the  purchase 
bon&  fide,  although  he  was  aware  that  H.  was  in 
the  habit  of  selling  timber  as  factor : — Held,  in 
an  action  by  A.  against  B.  for  the  price  of  the 
timber,  that  B.  was  affected  by  the  knowledge  of 
his  broker,  C.,  and  therefore  could  not  set  off* 
against  the  price  of  the  timber  so  bought  for  him 
a  debt  due  to  him  from  H.  Dresner  v.  Norwood^ 
17  C.  B.  (N.8.)  466  ;  34  L.  J.,  C.  P.  48  ;  10  Jur. 
(N.8.)  851 ;  11  L.  T.  Ill ;  12  W.  R.  1030— Ex,  Ch, 

To  an  action  for  money  received,  the  defen- 
dants pleaded  that  they,  at  the  request  and  with 
the  consent  of  the  plaintiff,  dealt  with  and 
treated  F.  as  the  principal  in  the  transaction  in 
respect  of  which  the  moneys  were  received  by 
the  defendants,  and  as  the  party  with  whom 
alone  they  were  dealing ;  that  the  plaintiff 
authorised  and  requested  the  defendants  to  re- 
ceive any  moneys  resulting  from  the  transaction 
on  account  of  and  as  the  moneys  of  F.,  and  on 
the  terms  that  they  might  deal  with  such  moneys 
as  his  moneys ;  averment,  that  the  moneys,  being 
the  moneys  resulting  from  the  transaction,  were 
afterwards,  in  pursuance  of  the  request,  authority, 
and  consent  of  the  plaintiff,  received  by  the  de- 
fendants in  respect  of  and  as  the  result  of  the 
said  transaction,  and  on  account  of  and  as  the 
moneys  of  F. ;  that,  upon  the  faith,  and  in  con- 
sequence of  the  request,  authority,  and  consent 
of  the  plaintiff,  the  defendants  afterwards  gave 
credit  to  F.  in  respect  of  divers  other  transac- 
tions, and  were  induced  to  allow  F.  to  incur 
debts  to  them  which  were  still  due ;  and  that, 
before  and  at  the  time  when  the  moneys  were  so 
received  by  the  defendants,  on  account  of  and  as 
the  moneys  of  F.,  he,  F.,  was  and  stiU  remained 
indebted  to  the  defendants  for  and  in  respect  of 
the  debts  thereinbefore  mentioned  in  an  amount 
equal  to  the  plaintiff's  claim,  which  amount  the 
defendants  were  willing  to  set  off  : — Held,  bad. 
Ferrand  v.  Bifchoffsheim,  4  C.  B.  (N.8.)  710  ;  27 
L.  J.,  C.  P.  302. 

When  an  agent  is  permitted  to,  and  does,  sell 
goods,  as  if  he  is  a  principal,  and  becomes  bank- 
rupt, it  is  no  defence  to  an  action  by  the  prin- 
cipal against  the  vendee  for  not  accepting  the 
goods,  that  there  were  mutual  credits,  not  aUeged 
to  be  the  subject  of  an  ordinary  set-off,  between 
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the  agent  and  vendee,  resulting  in  a  balance  in 
favour  of  the  latter.  Turner  v.  Hwmas^  40  L.  J., 
C.  P.  271  ;  L.  R.  6  C.  P.  610  ;  24  L.  T.  879 ;  19 
W.  R.  1170. 

Compare  caseSj  sub  tit.,  Pbincipal  AND 
Agbnt. 

2.  SOLIGITOBS. 

Costs — Ko  Bill  Delivered.] — An  attorney  may 
set  off  the  amount  of  his  costs,  although  he  has 
not  deliverecl  a  bill  one  month  before  the  action. 
Brawn  v.  Tibbltg,  11  C.  B.  (N.s.)  8o5  ;  31  L.  J., 
C.  P.  206  ;  6  L.  T.  385  ;  10  W.  R.  465. 

The  defendant,  under  a  plea  of  set-off,  put  in 
an  account  rendered  to  him  by  the  plaintiff,  by 
which  he  charged  himself  with  items  due  to  the 
defendant.  On  the  other  side  of  the  account 
were  items  due  to  the  plaintiff  for  costs  as  an 
attorney,  but  for  which  no  signed  bill  was 
proved  to  have  been  delivered  ;  and  which  left  a 
balance  due  to  the  plaintiff  : — Held,  that  the 
plaintiff  was  entitled  to  avail  himself  of  the 
amount  of  the  bill  of  costs,  as  the  non-delivery 
of  a  signed  bill  did  not  extinguish  the  debt,  but 
only  prevented  an  action  being  brought  to  re- 
cover it.  Harrison  v.  Turner,  10  Q.  B.  482  ;  16 
L.  J.,  Q.  B.  295  ;  11  Jur.  817. 

Money  out  of  Pocket— Kegligence.] — An  at- 
torney undertook  to  conduct  a  cause,  charging 
his  client  only  money  out  of  pocket.  The  client 
advanced  money  to  the  attorney  during  the 
progress  of  the  cause,  which  was  properly  ex- 
pended in  carrying  it  on.  By  subs^uent  negli- 
gence in  the  attorney  the  cause  failed : — Held, 
first,  that  attorney  was  not  entitled  to  recover 
money  out  of  pocket,  paid  by  him  subsequently 
to  the  negligence  of  which  he  had  been  guilty  ; 
and,  secondly,  that  the  client  was  not  entitled  to 
set  off  the  money  advanced  and  expended  pre- 
viously to  such  negligence.  Lewis  v.  Samuel, 
S  Q.  B.  685  ;  15  L.  J.,  Q.  B.  218  ;  10  Jur. 
429. 

3.  EXBOUTOBS  AND  ADMINISTBATOBS. 

Debt  due  ttom  or  to — Debt  to  or  firom  Tes- 
tator.]— ^A  debt  from  the  testator  cannot  be  set 
off  in  an  action  for  money  had  and  received  to 
the  use  of  the  plaintiff  as  executor.  Sohojield 
V.  Corhett,  6  N.  &  M.  527  ;  11  Q.  B.  779,  n. 

A  set-off  for  money  due  from  the  plaintiff  to 
a  testator  in  his  lifetime  may  be  pleaded  in  an- 
swer to  a  declaration  on  a  cause  or  action  which 
accrued  to  the  plaintiff  from  the  defendant,  as 
executor,  after  the  death  of  the  testator.  Blahes- 
ley  V.  Smallwood,  8  Q.  B.  538  ;  15  L.  J.,  Q.  B. 
185  ;  10  Jur.  470. 

In  an  action  by  an  administrator  for  the 
balance  of  the  intestate's  banking  account  at  the 
time  of  his  death,  the  defendants  sought  to  avail 
themselves  of  a  debt  due  to  them  from  the 
intestate  as  one  of  the  several  makers  of  a  pro- 
missory note  which  did  not  become  due  until 
after  the  intestate's  death : — Held,  that  the 
claim  could  not  be  relied  on  as  a  set-off.  NeweU 
V.  National  Provineial  Bank  of  JBn^land,  45 
L.  J.,  C.  P.  285  ;  1  C.  P.  D.  496  ;  34  L.  T.  533  ; 
24  W.  R.  468. 

To  an  action  by  an  administrator,  who  sues  in 
his  representative  character  for  a  debt  due  after 
the  death  of  the  intestate,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  the  intestate  in 
his  lifetime.   BeesY,  Watts,  II  Ex.  ilO;  26  L,  J., 
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Ex.  30 ;  1  Jur.  (N.8.)  1023  ;  3  W.  R.  675— Ex. 
Ch. 

An  executor,  sued  as  such  for  a  debt  which 
accrued  to  the  plaintiff  from  the  testator  in  his 
lifetime,  cannot  set  off  a  debt  for  money  had 
and  received  to  the  defendant's  use,  as  executor, 
and  money  due  on  an  account  stated  with  him 
as  executor  since  the  death  of  the  testator,  the 
debt  sued  for,  and  the  debt  sought  to  be  set  off, 
not  being  mutual.  Wardall  v.  Thellusson,  6  El. 
&  Bl.  976  ;  3  Jur.  (N.s.)  314  ;  5  W.  R.  25.— Ex. 
Ch. 

A  creditor  of  an  intestate  purchased  part  of 
the  intestate's  goods  of  his  administrator : — 
Held,  that  he  could  not  set  off  the  amount 
against  a  debt  due  to  him  from  the  intestate 
at  his  decease.  Lamharde  v.  Older,  17  Beav. 
642  ;  23  L.  J.,  Ch.  18  ;  17  Jur.  1110  ;  2  W.  R. 
32. 

To  an  action  against  an  executor  for  a  debt 
due  by  his  testator,  he  pleaded  that,  at  the 
death  of  the  testator,  the  plaintiff  was  indebted 
to  him  in  an  equal  amount,  which  being  still 
due,  the  defendant  was  willing  to  set  off  against 
the  plaintiff's  claim.  The  plaintiff  replied  on 
equitable  grounds,  that  the  testator  devised  and 
bequeathed  to  him  a  freehold  estate  and  a  sum 
of  money,  and  devised  and  bequeathed  other 
property,  real  and  personal,  to  his  other  children, 
and  declared  that  the  money  and  other  effects 
already  advanced  and  delivered  by  him  to  his 
children  should  be  deemed  advancements,  and 
that  they  should  not  be  required  to  account  for 
the  same  ;  averring  that  the  matters  of  set-off 
were  money  and  effects  so  advanced  : — Held,  a 
bad  replication.  Oulliver  v.  Gulliver,  1  H.  & 
N.  174  ;  25  L.  J.,  Ex.  341  ;  2  Jur.  (N.S.)  1051. 

To  a  declaration  in  an  action  on  a  covenant 
by  husband  and  wife  as  administratrix,  a  set-off 
of  money  due  to  the  intestate  cannot  be  sup- 
ported.    Warn  v.  Bickford,  7  Price,  550. 

The  trustee  in  bankruptcy  of  bankers  sued 
their  customer  for  the  balance  due  upon  his 
private  account.  The  customer  had  another  ac- 
count with  the  bank  as  executor,  and  at  the  time 
of  the  bankruptey  the  balance  on  this  account 
was  in  his  favour.  Under  the  will  of  his  tes- 
tator the  customer  was  both  executor  and  re- 
siduary legatee,  and  at  the  time  of  the  bank- 
ruptcy he  had  assets  in  his  hands,  exclusive  of 
the  balance  in  the  bank,  more  than  sufficient  to 
provide  for  all  bequests  which  remained  unpaid, 
and  to  leave  a  balance  due  to  him  as  residuary 
legatee : — Held,  that  he  was  entitled  to  set  off 
the  balance  due  to  him  on  the  executorship  ac- 
count, since  the  bank  might  have  sued  him  in 
his  own  name  if  he  had  overdrawn  it,  the  only 
effect  of  opening  the  account  as  executor  being 
to  give  notice  that  there  might  be  equitable 
rights.  Bailey  v.  Finch,  41  L.  J.,  Q.  B.  83; 
L.  R.  7  Q.  B.  34  ;  25  L.  T.  871  ;  20  W.  R. 
294. 

In  an  action  by  the  executors  of  an  under- 
writer against  a  broker,  for  premiums  due  on 
policies  subscribed  by  the  testator,  the  broker 
cannot  set  off  returns  of  premium,  which  re- 
turns became  due  after  the  testator's  death. 
Houston  V.  Robertson,  2  Marsh.  138 ;  6  Taunt. 
448  ;  4  Camp.  342  ;  Holt,  88  ;  16  R.  R.  655. 

Even  though  the  policies  were  effected  under 
a  del  credere  commission.  Houston  v.  Bov" 
denave,  2  Marsh.  141 ;  6  Taunt.  451  ;  16  R.  R. 
667. 

See  also  EXBCUTOB  AND  Administbatob. 
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4.  Husband  and  Wife. 

Aotion  bj  or  againft — Debt  due  from  or  to.]— 

A  debt  due  to  a  mnii  in  right  of  his  wife  cannot 
be  set  off  in  an  action  ngainst  him  on  his  own 
bond.     Paynter  v.    Walh>r,  Bull,  N.  P.  179. 

Nor  can  a  debt,  due  from  a  wife  dum  sola,  be 
set  off  in  an  action  V)y  the  husband  alone. 
Wmtd  V.  Alters ^  2  Esp.  694. 

Unless  he  has  promised  to  pay  the  debt  after 
marriajje,  and  thereby  made  it  his  own.     Ih. 

\  debt  from  a  bankrupt  to  a  married  woman 
dum  sola,  cannot  be  set  off  against  a  debt  from 
her  husband  to  the  bankrupt.  Blagden^  Expartc^ 
19  Ves.  465  ;  2  Hose,  249. 

Where  a  promissory  note  is  given  to  a  marrie<l 
woman,  the  husband  may  sue  on  it  in  his  own 
name  only,  and  then  a  debt  due  to  the  maker 
from  the  wife  dum  sola  cannot  be  set  off.  Bnr- 
r  ngh  V.  J/««,  10  B.  &  C.  668  ;  5  M.  &  Ry.  296  ; 
8  L.  J.  (O.S.)  K.  B.  287. 

In  an  action  by  a-ssignees  of  a  bankrupt  on  a 
promissory  note  given  to  his  wife  before  mar- 
riage, the  maker  cannot  set  off  a  debt  due  to 
him  from  the  bankrupt.  Yates  v.  Sh^rringUm, 
11  M.  &  W.  42  ;  2  D.  (N.S.)  803  ;  12  L.  J.,  Ex. 
216. 

Upon  the  bill  of  a  married  woman  entitled  to 
a  share  of  the  personal  estate  as  one  of  the  next 
of  kin  of  the  intestate  against  her  husband  an<l 
adnninistrator,  the  latter  claiming  to  retain  to- 
wanl  satisfaction  of  a  debt  by  bond  from  the 
husban<l  to  him,  it  was  declared  he  was  not  en- 
titled to  retain.  Elibank  (^Lady^  v.  Montolieu^ 
5  Ves.  737  ;  6  R.  R.  151. 

A  person  advancing  to  a  married  woman, 
deserted  by  her  husband,  and  left  wholly  with- 
out provision,  sums  of  money  which  have  been 
actually  laid  out  in  the  purchase  of  necessaries 
for  her,  is,  in  a  court  of  equity,  entitled  to  stand 
in  the  place  of  the  tradespeople  supplying  those 
necessaries,  and  the  sums  so  advanced  and  so 
laid  out,  constitute  an  equitable  set-off  against  a 
le;?al  debt  due  to  the  husband  from  the  person 
making  those  advances.  Jenner  v.  Morris,  1 
Dr.  &  Sm.  218.  Affirmed  30  L.  J.,  Ch.  361  ;  7 
Jur.  (N.S.)  375  ;  3  L.  T.  871  ;  9  W.  R.  391. 

A.  and  his  wife  and  children  were  entitled 
under  a  settlement  to  1,600/.  charged  on  real 
estate  of  which  B.  was  tenant  for  life ;  the 
1,600/.  was  the  wife's  property  vested  in  trustees 
for  the  husband  for  life,  with  usual  remainders. 
A.  was  indebted  to  B.  for  money  advanced  for 
the  wife  : — Held,  that  on  raising  the  charge,  B. 
could  not  set  off  his  claim  against  A.'s  lite  in- 
terest. Jenner  v.  Morris,  2  N.  R.  479  ;  11  W.  R. 
943. 

5.  Insurance  Cases. 

Underwriter  and  Broker— Fraudulent  Lois.] 

— Three  underwriters,  on  a  representation  of  a 
loss,  paid  their  subscriptions,  amounting  to  600/., 
into  the  hands  of  the  broker,  who,  by  their  joint 
authority,  paid  over  300/.  The  loss  turned  out 
to  be  fraudulent,  and  one  of  the  underwriters 
brought  an  action  against  the  broker  to  recover 
back  his  200/.  : — Held,  that  the  broker  was  en- 
titled to  set  off  the  300/.  paid  over  against  this 
demand,  and  that  the  court  could  not  enter  into 
A  he  account  to  see  what  each  party  was  entitlal 
to  respectively.     iSUva  v.  Linder,  2  Marsh.  437. 

Premioma.] — An  insurance  broker,  being 

sued  for  premiums  received  by  him  on  policies 
Bubscribed  by  the  plaintiff,  was  allowed  to  set 


off  a  loss  on  one  of  those  policies  effected  in  t  be 
name  of  the  broker,  at  the  request  of  a  thinl 
person,  on  goods  in  which  such  third  person  was 
interested,  but  on  which  the  broker  had  a  lien, 
to  a  greater  amount  than  the  set-off  claimetL 
D'lrifs  v.  Wilkinvm,  4  Bing.  673;  1  M.  &  P. 
ri()2  ;  6  L.  J.  (O.S.)  C.  P.  121  ;  29  R.  R.  634. 

Upon  an  action  against  the  underwriter  for  a 
loss,  the  underwriter  cannot  setoff  the  premiums- 
although  they  have  never  been  paid,  unless  he 
can  make  it  appear  that  the  state  of  the  relative 
accounts  between  assured,  broker,  and  under- 
writer, is  such  as  to  take  the  case  out  of  the 
ordinary  rule,  which  is,  that  the  receipt  of  the 
untlerwriter  for  the  premium  is  conclusive  evi- 
dence for  the  assured,  that  he  has  paid  the  {)re- 
mium  to  the  underwriter.  De  Oaminde  v.  PujoUj. 
4  Taunt.  246. 

Debt— Claim  on  Life  Policy  Moneya.]  —  B. 
being  indebted  to  A.,  gave  him  money  to  effect 
an  insurance  ;  as  a  security  A.  took  the  insurance 
in  his  own  name,  and  shortly  afterwards  dietU 
The  executors  received  the  money  from  the 
insurance  office,  and  sued  B.  for  the  debt,  who- 
was  not  allowed  to  set  off  the  amount  obtained 
from  the  insurance  office.  White  v.  Gompertz,  I 
L.  J.  (O.S.)  K.  B.  62. 

Damages  must  be  Liquidated.]  —  Kotwitb- 
standing  that  a  marine  policy  of  insurance  is  a. 
contract  of  indemnity,  it  is  to  be  taken  witb 
this  qualification,  that  the  parties  may  agree  be- 
forehand in  estimating  the  value  of  the  subject 
insured  by  way  of  liquidated  damages.  Irving 
V.  Manning,  6  C.  B.  391.  Bee  Dalby  v.  India 
and  Limdon  Life  Assurance  Co.,  15  C.  B.  365  ;  ^ 
C.  L.  R.  61  ;  24  L.  J.,  0.  P.  2 ;  18  Jur.  1024 ;  ^ 
W.  K.  116— Ex.  Ch. 

Action  to  recover  a  partial  loss  on  a  valued 
policy  of  insurance.  Plea,  that  the  loss  was  ad- 
justed between  the  plaintiff  and  the  defendant 
at  a  certain  rate  per  cent.,  and  that  the  amount 
payable  by  the  defendant  to  the  plaintiff  whs. 
thereby  liquidated,  and  ascertained  to  be  a  sum 
certain  ;  against  which  the  defendant  has  a  set- 
off for  premiums  of  insurance  : — Held,  a  bad 
plea,  the  action  being  for  unliquidated  damages^ 
which  were  not  liquidated  by  the  adjustment,  a» 
it  would  not  be  conclusively  binding  on  the 
parties.  Liickie  v.  Bushhy,  13  C.  B.  864  ;  1 
C.  L.  R.  685  ;  22  L.  J.,  C.  P.  220  ;  17  Jur  625  ; 
1  W.  R.  455. 

A  declaration  on  a  policy  of  insurance  on  & 
ship  and  cargo  alleged  an  average  damage  or 
loss  on  a  portion  of  the  cargo  insured,  and  a 
breach  by  reason  of  the  non-payment  of  the  de- 
fendant's proportion  of  the  average  loss.  Plea^ 
set-off  for  premiums  : — Held,  bad,  as  the  action 
was  for  unliquidated  damages.  Boddington  v, 
Casfelli,  1  El.  &  Bl.  879 ;  1  C.  L.  R.  281  ;  23 
L.  J..  Q.  B.  31  ;  17  Jur.  781  ;  1  W.  R.  359— 
Ex.  Ch.  S.  P.,  Pellas  v.  Neptune  Marirw  In- 
surance Co.,  49  L.  J.,  C.  P.  153  ;  6  C.  P.  D.  34  ; 
42  L.  T.  35  ;  28  W.  R.  405— C.  A. 

Underwriters  and  Asanred.] — The  assured  had 
subsequently  to  the  date  of  a  policy  of  insur- 
ance on  goods  executed  a  deed  of  inspectorship 
under  the  Bankruptcy  Act,  1851,  s.  192,  and  waa 
suing  on  behalf  of  third  persons  who  had  made 
advances  upon  the  shipping  documents  : — Held, 
that  he  was  entitled  to  recover,  and  that  the 
underwriters  were  not  entitled  to  set  off  the 
amount  of  a  debt  due  from  the  assured  to  them 
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under  the  mutual  cralit  clause,  s.  171,  of  the 
Bankruptcy  Act,  1849.  Le  Mattos  v.  Saunders^ 
L.  R.  7  C.  P.  570 ;  27  L.  T.  120 ;  20  W.  R.  801. 

6.  Master  and  Sebvai^t. 

What  maj  be  Set  off  against  Wages.] — In  an 

action  by  a  servant  against  his  master  for  wages, 
the  latter  cannot  generally  set  off  the  value  of 
goods  lost  by  the  negligence  of  the  former ;  but 
if  it  was  part  of  the  original  agreement  and 
understawling  between  them,  that  the  servant 
should  pay  out  of  his  wages  for  his  master's 
g(x>ds  lost  through  his  negligence,  the  value  of 
the  goods  so  lust  may  be  deducted  from  the 
amount  of  the  wages.  Le  Loir  v.  BrUtow^  4 
Camp.  134. 

In  an  action  for  work  and  labour,  and  goods 
sold  and  delivered,  the  defendants  pleaded  that 
the  services  were  performed,  and  the  goods  sold, 
in  pursuance  of  an  agreement  between  the 
plaintiff  and  defendants,  that  the  former  should 
navigate  certain  barges  for  the  defendants,  who 
were  common  carriers  by  water ;  and  that  the 
plaintiff  should  be  responsible  for  the  safety 
and  due  delivery  of  all  goods  taken  on  board  by 
him  ;  and  that  the  amount  of  any  pilferages  or 
damage  sustained  should  be  deducted  from  his 
wages,  and  might  be  pleaded  or  set  off  accord- 
ingly ;  and  concluded  by  averring  a  loss  by 
pilferage  of  wine  delivered  to  the  plaintiff  in 
the  course  of  his  era  pi  lyment ;  and  that  the  de- 
fendants were  rendered  liable  to  pay  in  respect 
thereof  a  sum  exceeding  the  amount  of  the 
plaintiff's  wages,  and  offered  to  set  off  the  dif- 
ference : — Helil,  that  the  plea  was  good  in 
substance.  Cltwarth  v.  Pickford^  7  M.  &  W. 
314  ;  8  D.  P.  C.  873  ;  10  L.  J.,  Ex.  41. 

The  defendant  was  a  clerk  to  the  plaintiffs 
under  an  agreement  for  an  annual  salary  deter- 
minable by  three  months'  notice,  or  on  payment 
of  three  months'  salary.  The  plaintiffs,  dis- 
covering that  the  defendant  had  written  letters 
reflecting  on  them,  and  communicating  informa- 
tion which  he  had  received  in  his  capacity  of 
clerk,  dismissed  him  without  notice  or  salary. 
They  subsequently  sued  him  in  a  county  court 
to  recover  money  which  he  had  receivetl  to  their 
use.  The  defendant  admitted  the  receipt  of  the 
money,  but  relied  as  a  defence  by  way  of  a  set- 
off on  a  claim  for  three  months'  salary,  for 
having  been  dismissed  without  notice.  The 
plaintiffs  contended  that  the  defendant's  con- 
duct justified  their  dismissing  him  without 
notice  or  salary.  The  judge  ruled  that  the 
plaintifb  were  not  justified  in  dismissing  him 
without  his  salary,  and  allowed  the  set-off : — 
Held,  that  although  there  were  no  sufficient 
grounds  for  depriving  the  defendant  of  his 
salary,  yet  at  the  dismissal  was  not  a  wrong- 
ful dismissal,  but  an  event  contemplated  by  the 
agreement,  the  three  mouths'  salary  became  on 
the  dismissal  a  debt  to  the  defendant,  and  was  a 
proper  subject  of  set-off.  East  Anglian  Ry, 
T.  Lythgoe,  2  L.,  M.  &  P.  221 ;  10  C.  B.  726  ;  20 
L.  J.,  G.  P.  84, 

7.  Partners. 

Authority  of,  to  allow  8et-o£]— A.  and  B. 

were  partners  in  a  firm.  A.  allowed  a  debtor  to 
the  partnership  to  set  off  a  separate  debt  of  his 
own  against  money  due  to  the  firm,  the  debtor 
knowing  the  interest  which  B.  had  in  the  debt. 
B.  filed  a  bill  against  the  debtor  and  against  A., 
to  have  it  declared  that  the  debtor  had  no  right 


to  retain  his  share  in  the  debt  towards  payment 
of  the  separate  debt  of  A. : — Held,  that,  although 
one  partner  could  bind  another  in  the  receipt 
and  payment  of  partnership  debts,  he  coull 
not  set  off  his  separate  debts  against  the  debts 
due  to  the  firm ;  and  the  debtor's  knowledge 
of  the  co-partner's  interest  rendered  the  bill 
sustainable  as  against  him.  Piercy  v.  Fynney, 
40  L.  J.,  Ch.  404  ;  L.  R.  12  Eq.  69  ;  19  W.  K. 
710. 

One  Partner  a  leparate  Trader.] — ^Where  one 
was  a  partner  in  a  firm,  and  also  carried  on  a 
separate  trade  himself,  and  the  firm,  being  in- 
debted to  him,  remitted  to  him  a  note  given  to 
them  by  a  third  person  : — Hehl,  that  in  an  action 
on  the  note  by  him  as  indoraee.  against  the 
maker,  the  latter  might  set  off  a  demand  which 
he  had  against  the  firm.  Puller  v.  Roe^  Peake, 
197. 

Incoming  Partner.]— F.  &  H.,  attorneys,  sued 
the  defendant  for  work  and  labour  ;  the  defen- 
dant pleaded  a  set-off,  for  money  received  by  F. 
before  H.  became  a  member  of  the  firm  : — Held, 
that  the  plea  was  no  answer  to  the  action,  not- 
withstanding F.  had,  after  the  commencement 
of  the  partnership,  admitted  the  receipt  of  the 
money.  France  v.  Whltp^  8  Scott,  257  ;  8  D.  P. 
C.  63  ;  6  Bing.  (N.C.)  33 ;  9  L.  J.,  C.  P.  27. 

Sarriving  Partner.] — A  debt  due  to  a  sur- 
viving partner  may  be  set  off  against  a  demand 
on  him  in  his  own  right.  Slipper  v.  Stidstotie^  I 
Esp.  47  ;  5  Term  Rep.  493.  S.  P.,  French  v. 
Andrade,  6  Term  Rep.  582. 

Only  Apparent  Partner.]— So,  a  debt  due  from 
one  who  was  the  only  apparent  trader  may  be 
set  off  in  an  action  by  himself  and  partners. 
Straoey  v.  Deey^  2  Esp.  469,  n. ;  7  Term  Rep. 
361,  n. 

Sarvivor   Insolvent  —  Deoeased  Partner.]— 

Joint  simple  contract  creditor  may  proceed 
against  a  clear  residue  of  assets  of  deceased 
partner,  the  survivor  being  insolvent ;  and  may 
set  off,  against  a  debt  to  the  deceased  from  the 
survivor  and  himself  as  his  surety,  a  debt  to  the 
survivor  from  deceased,  which  was  agreed  to  be 
applied  in  liquidation  of  debt  secured.  CheetJuim 
V.  Crook,  M'Clel.  k,  Y.  307. 

Outgoing  Partner.]— A.  and  B.  entered 

into  partnership  as  brewers,  A,  bringing  in,  as 
his  share  of  the  capital,  a  brewhouse  and  other 
premises,  which  were  subject  to  mortgages  for 
debts  due  by  him.  A.  retired  from  the  business, 
which  was  continued  by  B.  alone,  who  agreed  to 
take  the  brewhouse,  &c.,  at  a  valuation,  but  the 
amount  was  not  to  be  paid  till  the  mortgages 
were  satisfied.  B.  became  bankrupt,  and  the 
mortgage  debts  remaining  unpaid,  his  assignees, 
before  any  proof  made  in  respect  of  A.'s  debt, 
paid  off  the  mortgages  : — Held,  that  the  assignees 
were  entitled  to  daiuct  the  sums  paid  by  them 
from  the  dividends  on  the  sum  which  was  due  to 
A.  from  B.  at  the  time  of  his  bankruptcy.  Rowe 
Y.  Anderson,  4  Sim.  267. 

Betiring  Partner  —  ABsignaient  by.]— A  re- 
tiring partner  received  security  from  the  con- 
tinuing partners  for  his  share,  and  which  he 
assigned  to  third  parties : — Held,  that  the 
assignees  took  subject  to  the  right  of  equitable 
set-off  of  the  continuing  against  the  retiring 
partner.    Held,  also,  that  the  assignees  haying 
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assented  to  a  substituted  security  in  1846,  in  lieu 
of  a  prior  one  in  1845,  were  subject  to  all  the 
equities  existing  at  the  date  of  the  second 
security.    Smith  v.  Parkes^  16  Beav.  116. 

Legacy  to  Partner.] — The  assignees  of  a  firm 
indebted  to  the  testator  are  not  entitled  to  re- 
ceive a  legacy  bequeathetl  by  the  testator  to  a 
member  of  the  firm.  Smith  v.  Smith,  3  GiflE.  263 ; 
31  L.  J.,  Ch.  91  ;  7  Jur.  (N.s.)  1140 ;  6  L.  T. 
802. 

Continuing  and  Retired  Partner.] — As  to  the 
equity  of  set-off  for  partnership  debts  paid  by  a 
continuing  partner,  agninst  a  legal  debt  due  from 
him  to  a  retired  partner,  upon  a  bond  for  a 
private  loan.  Lee  v.  Flood,  2  Sm.  &  G.  250  ;  2 
W.  R.  348. 

Change  in  Pirm — Afltignment  of  Bond.] — If  a 

customer  borrows  money  from  his  bankers  and 
gives  a  bond  to  secure  it,  and  afterwaixls  on  his 
general  banking  account  a  balance  is  due  to  the 
customer  from  the  same  bankers,  who  are  the 
obligees  of  the  bond,  a  right  to  set  off  the  balance 
against  the  money  due  on  the  bond  exists  both 
at  law  and  in  equity.  If  the  firm  were  altered, 
and  the  bond  assigned  by  the  original  obligees  to 
the  new  firm,  and  notice  of  t^at  assignment 
given  to  the  debtor,  antl  if,  after  this,  a  balance 
were  due  to  him  from  the  new  firm  (the  assignees 
of  the  bond),  then  no  right  of  set-off  woukl  exist 
at  law,  because  the  assignment  of  the  chose  in 
action  would  be  inoperative  at  law,  and  the 
obligees  of  the  bond  and  the  debtor  in  the 
general  account  would  be  different  persons  ;  bat 
as,  in  equity,  the  persons  entitled  to  the  bond 
and  the  debtors  on  the  general  account  would  be 
the  same  person,  a  right  of  set-off  would  exist, 
and  the  customer  would  in  equity  be  entitled  to 
set  off  the  balance  dae  to  him  against  the  bond 
debt  due  from  him.  Cavetiduh  ▼.  Oeaves,  24 
Beav.  163  ;  27  L.  J.,  Ch.  314  ;  3  Jur.  (K.8.)  1086 ; 
6  W.  R.  616. 

Annuity  to  Widow  from  Profits — ^How  Asoer- 
tained.] — By  articles  of  partnership,  entered  into 
in  May,  1843,  between  A.  and  B.  as  solicitors,  it 
was  agreed,  that  on  the  death  of  either  the  sur- 
viving partner  should  during  the  joint  lives  of 
himself  and  the  widow  of  the  deceased  partner 
pay  to  the  appointee  of  the  deceased  partner  an 
annuity  of  200Z.,  or  one-fourth  part  of  the  profits 
of  the  business  according  as  the  surviving 
partner  should  elect.  In  August,  1843,  A.,  on 
nis  marriage  with  the  petitioner,  made  an  appoint- 
ment in  her  favour  of  an  annuity  of  2002.,  or  at 
B.'s  election,  of  one-fourth  of  the  part  of  the 
profits  of  B.  in  the  business.  The  partnership 
between  A.  and  B.  continued  until  A.*8  death, 
in  September,  1851.  B.  then  conducted  the 
business  alone  until  his  bankruptcy  in  1866  ; 
but  he  did  not  in  the  interval  between  the  death 
of  A.  and  his  own  bankruptcy  make  any  pay- 
ment, either  in  respect  of  the  annuity  of  200^ 
or  of  one-fourth  part  of  the  profits  of  his  busi- 
ness, nor  did  he  make  any  election  between  the 
two ;  his  assignees  in  bankruptcy,  however, 
elected,  if  obliged  to  elect,  to  pay  to  the  peti- 
tioner one-fourth  part  of  the  profits.  At  the 
death  of  A.  the  partnership  was  indebted  to 
different  persons  to  an  amount  exceeding  such 
one-fourth  part  of  the  profits,  and  those  debts 
had  been  paid  off  by  B.  prior  to  his  bankruptcy : . 
— Held,  that  the  assignee  were  entitled  to  set  off  i 


against  the  profits  of  the  business  payable  to  the 
petitioner  the  amount  of  the  debts  due  from  the 
partnership  at  A.'s  death.  Harper,  Ex  parte, 
1  De  G.  &  J.  IvSO  ;  26  L.  J.,  Bk.  74 ;  3  Jur. 
(N.S.)  724  ;  6  W.  R.  537. 

Between  Partners.] — Where  in  an  action  for 
use  and  occupation  of  stables,  it  appeared  that, 
the  plaintiff  and  defendant  having  formerly 
been  engaged  in  running  a  stage-coach,  weekly 
accounts  were  delivered  by  the  former  to  the 
latter,  by  which  it  appeared  that  the  plaintiff 
received  the  profits  for  the  purpose  of  dividing 
them,  and  which  stated  the  sum  due  to  the  de- 
fendant for  the  work  done  : — Held,  that  they 
were  not  evidence  of  set-off;  for  that  ti) 
become  a  matter  of  set-off,  the  balance  in  such 
partnership  account  must  be  final.  Fromont  v. 
Qmpland,  2  Bing.  170 ;  9  Moore,  319  ;  1  Car.  & 
P.  275  ;  3  L.  J.  (O.S.)  C.  P.  237  ;  27  R.  R.  575. 

Upon  a  dissolution  of  partnership,  the  defen- 
dant agreed  to  pay  to  his  co-partners  6,81 71. 9*.  Sd., 
as  his  share  of  the  liabilities  of  the  firm,  they 
taking  the  effects  an4  assets,  and  undertaking  to 
pay  a  debt  of  51,891Z.  12^.,  due  from  the  firm  to 
H.  After  the  dissolution  they  became  bankrupts, 
and  never  paid  H. : — Held,  that  in  an  action  by 
their  assignees  for  the  6,81 7Z.  9#.  Sd.,  the  defen- 
dant could  not  set  off  their  undertaking  to  pay 
the  51,89U.  12*.  to  H.  Abbott  v.  Ilicht,  5  Bing. 
(N.C.)  578  ;  7  Scott,  715  ;  8  L.  J.,  C.  P.  314. 

Disclosure  of   Partnership.] — A.  and  B.,  in 

Australia,  entered  into  an  agreement  to  buy  gold 
dust  on  a  joint  speculation,  on  the  terms  that 
the  profits  should  be  divided,  so  that  A.  should 
have  half  the  profits  on  the  sale  of  the  dust 
bought  by  B.,  and  B.  should  have  half  the  profits 
on  the  dust  bought  by  A.  They  each  bought 
quantities  of  gold  dust  according  to  such  agree- 
ment. They  afterwards  entered  into  another 
agreement,  that  each  should  consign  his  gold 
dust  to  the  plaintiffs  for  sale,  by  a  consignment 
on  the  joint  account  of  them,  A.  and  B.,  and  that 
each  should  instruct  the  plaintiffs  to  divide  the 
net  proceeds,  and  to  credit  A.  with  one  moiety 
and  B.  with  the  other  moiety,  in  their  respec- 
tive accounts  with  the  plaintiff.  B.  accord- 
ingly consigned  to  the  plaintiffs,  as  on  the  joint 
account  of  himself  and  A.,  the  gold  dust  so 
bought  by  him,  and  gave  directions  to  sell  it, 
and  to  give  credit  for  one  moiety  of  the  proceeds 
to  A.,  and  for  the  other  moiety  to  himself.    Also, 

A.  consigned  the  gold  dust  so  bought  by  him  to 
the  plaintiffs  for  sale,  but  inadvertently  omitted 
to  advise  the  plaintiff  that  it  was  consigned  on 
the  joint  account  of  A.  and  B.,  and  to  instruct 
the  plaintiffs  respecting  the  division  uf  the 
profits ;  and  B.  wrote  to  the  plaintiffs,  telling 
them  that  in  case  A.  should  so  omit  to  instruct 
the  plaintiffs,  they  were  not  to  pass  the  one- 
half  profits  of  B.'s  gold  dust  to  the  credit  of  A. 
The  plaintiffs  wrote  to  A.,  informing  him  that 
they  would  pass  to  his  credit  half  the  proceeds 
of  the  gold  dust ;  and  they  subsequently  received 
both  consignments,  and  sold  them,  and  gave 
credit  to  B.  as  well  for  the  moiety  of  the  proceeds 
sent  by  A.  as  also  for  the  whole  proceeds  of  the 
gold  dust  sent  by  B.,  setting  the  same  off  against 
a  debt  due  to  them  from  B.,  who  had  become 
bankrupt  between  the  date  of  his  consignment 
and  the  sale  of  it.    After  this  giving  of  credit  to 

B.  for  the  whole  of  the  proceeds  of  B.*s  consign- 
ment, and  after  the  bankruptcy,  B.  informed  the 
plaintiffs  that  A.  was  entitled  to  a  moiety : — 
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Held,  that  A.  had  a  right  in  equity  to  such 
moiety,  and  to  set  off  the  same  by  way  of  equit- 
able defence  in  an  action  of  debt  by  the 
plaintiffs  against  him.      Elkin  y.  Bfiker,  11  C. 

B.  (N.S.)  526  ;  31  L.  J.,  C.  P.  177  ;  8  Jur.  (N.8.) 
915. 

Bond  bj  Firm  for  Partner.]— Set-off  is  allowed 
of  a  debt  of  the  bankrupt's  to  one  partner  sepa- 
rately, against  a  joint  debt  of  him  and  his  part- 
ner, on  their  bond  to  secure  the  separate  deot  of 
the  former.  Harutan^  Ex  parte,  18  Ves.  23S  ;  1 
Rose,  15G  ;  8  B.  R.  335. 

Bond  to  Partner  in  Tmst  for  Firm.] — It  seems 
that  money  due  for  advances  made  by  a  banker 
to  his  customer  upon  a  bond  given  by  the  cus- 
tomer to  one  of  the  partners,  in  trust  for  the  rest, 
may  be  set  off  in  an  account  current  between 
them.  Crosse  v.  SmitJij  I  M.  &  S.  545  ;  14  B.  B. 
529. 

Joint  and  Separate  Debta.] — A  plea  of  set-off 
alleged  that  the  debt  claimeil  from  the  defen- 
dant was  due  by  him  and  A.  jointly  ;  and  that 
the  plaintiff  was  indebted  to  the  defendant  and 
A.,  which  debt  the  defendant  and  A.  were  ready 
and  willing  to  set  off.  On  special  demurrer,  on 
the  ground  that  the  statute  of  set-off  applied 
only  to  mutual  debts  between  the  plaintiff  and 
the  defendant,  exclusively  of  any  third  person, 
the  plea  held  good.  Stachwood  v.  Dunn,  3 
Q.  &  D.  115  ;  3  Q.  B.  822  ;  12  L.  J.,  Q.  B.  8. 

Where  the  employment  of  the  plaintiffs,  which 
was  the  subject  of  the  action,  was  made  by  the 
defendant  alone,  he  cannot  set  off  a  debt  due 
from  the  plaintiffs  to  the  firm  of  which  the  de- 
fendant was  a  member.  Toplls  v.  Qran^:,  2  Am. 
110  ;  5  Bing.  (N.C.)  636  ;  7  Scott,  620  ;  9  L.  J., 

C.  P.  180. 

Where  one  member  of  a  firm,  with  the  concur- 
rence of  the  others,  had  employed  an  auctioneer 
to  sell  some  of  the  partnership  property,  in  an 
action  by  the  firm  against  him  for  the  proceeds, 
he  was  not  allowed  to  set  off  a  debt  due  from 
the  partner  who  employed  him  to  sell,  although, 
at  the  time  he  was  employed,  he  believed  such 
partner  was  the  exclusive  owner  of  the  property, 
and  had  no  notice  of  the  interest  of  the  other 
partners,  unless  the  other  partners  had  consented 
to  their  co-partner  so  appearing  to  the  auctioneer 
as  sole  owner,  or  had  otherwise  been  guilty  of 
some  default  on  their  part.     Gordon  v.  Ellis,  3 

D.  &  L.  803  ;  2  C.  B.  821 ;    15  L.  J.,  C.  P.  178  ; 
10  Jur.  859. 

Where  two  partners  were  creditors  of  a  bank- 
rupt, and  one  of  them  was  separately  his  debtor  : 
— Held,  the  joint  debt  cannot  be  set  off  against  the 
separate  demand.     Riley,  Ex  parte,  W.  Kel.  24. 

Debtor  by  bond  to  the  separate  estate  of  a 
deceased  partner,  not  allowed  in  equity  to  set  off 
his  bond  debt,  in  respect  of  acceptances  for  which 
he  had  become  liable  to  the  partnership  estate, 
and  which  were  proved  by  him  under  a  joint 
commission  of  bankruptcy.  Addis  v.  Knight, 
2  Mer.  117. 

8.  Trustees  and  Assignees. 

Action  bj  Tmstees— Debt  firom  Ceitni  que 
Truft.] — In  an  action  by  a  trustee  to  recover  a 
debt  for  the  benefit  of  the  cestui  que  trust,  a 
debt  due  from  the  cestui  que  trust  cannot  be  set 
off.  Tucker  v.  Tvch^,  1  N.  &  M.  477  ;  4  B.  & 
Ad.  745  ;  2  L.  J.,  K.  B.  143. 

Where  A.  has  a  money  demand  against  B.,  and 


B.  (though  a  trustee)  has  a  money  demand 
against  A.,  which,  but  for  the  intervention  of  the 
trust,  would  have  constituted  a  good  legal  set-off 
against  A.'s  demand,  the  latter  may  be  p'eaded 
by  way  of  equitable  set-off.     Cochrane  v.  Green, 

9  C.  B.  (N.S.)  448  ;  30  L.  J.,  C.  P.  97  ;  7  Jur. 
(N.a.)  548  ;  3  L.  T.  475  ;  9  W.  R.  124. 

When  a  plaintiff  is  suing  merely  as  trustee, 
and  the  defendant  has  a  claim  against  the 
cestui  que  trust,  which,  but  for  the  intervention 
of  the  trust,  would  have  been  a  legal  set-off,  such 
claim  can  be  set  off  in  equity,  and,  therefore,  in 
an  action  can  be  set  off  by  an  equitable  plea. 
ThomUm  v.  Maynard,  44  L.  J.,  C.  P.  382  ;  L.  R. 

10  C.  P.  695  ;  33  L.  T.  433. 

A  demand,  in  the  character  of  trustee  or 
executor,  cannot  be  set  off  against  a  debt  due 
from  the  trustee  or  executor  personally,  although 
the  executor  gives  evidence  to  show  that  he  is, 
in  fact,  personally  beneficially  entitled  to  the 
amount  which  is  due  to  him  in  the  character 
of  executor.  Middleton  v.  Pollock,  Nugee, 
Ex  parte,  44  L.  J.,  Ch.  584  ;  L.  R.  20  Eq.  29  ; 
33  L.  T.  240  ;  23  W.  R.  766. 

The  only  cases  in  which  such  a  set-off  of 
claims  arising  in  different  rights  can  be  allowed 
are  those  where  the  person  claiming  the  benefit 
of  it  can  show  some  equitable  ground  (other  than 
the  mere  claim  of  set-off)  for  being  protected 
against  the  legal  demand.    Ih. 

A.  was  an  executor  and  trustee  of  a  fund  ta 
which  as  to  one  moiety  he  was  entitled  bene- 
ficially. The  fund  was  in  the  hands  of  P.,  wh<v 
died  insolvent ;  at  the  time  of  P.'s  death  A. 
was  indebted  to  P. : — Held,  that  A.  could  not 
set  off  the  debt  to  the  trust  against  his  debt  due 
to  P.    Ih. 

The  plaintifb  claimed  in  this  case  to  receive 
from  the  defendants,  the  contractors,  a  sum  in 
their  hands,  and  a  further  sum  for  non-comple> 
tion  of  the  line  within  the  stipulated  time.    By 
counterclaim  the  defendants  sought  to  recover 
similar  sums  from  the  trustees'  corporation  on 
their  guarantee.    By  an  agreement  of  November 
21,  1889,  the  price  to  be  paid  for  the  construction 
of  the  works  was  fixed  at  the  whole  capital  of 
the  company.    The  money  as  received  was  to  be 
paid  to  the  bankers,  and  made  applicable  for 
payment  to  the  contractors.    By  agreements  of 
December,  1889,  a  sale  of  shares  and  debentures 
was  arranged,  and  the  bankers  guaranteed  the 
interest  on  the  debentures  and  preference  shares 
up  to  the  time  fixed  for  completion  of  the  works. 
By  agreement  of   December  31,  1889,  the  con- 
tractors  entered  into  an  undertaking  with  the 
company  for   the    payment   of    such    interest. 
During  the  progress  of  the  works  the  business  of 
the  bankers  was  transferred  to  a  limited  com- 
pany, which  eventually  went  into  liquidation^ 
and  such  banking  company  were  allowed  to  con- 
tinue as  bankers  on  the  guarantee  of  the  trustees* 
corporation.    The  works  were  not  completed  for- 
more  than  a  year  after  the  time  fixed  for  comple- 
tion.   Interest  on  the  debentures  and  preference 
sh  ires  in  the  meantime  became  due,  which  was 
not  paid  by  the  contractors,  and  was  paid  by  the 
company  only  so  far  as  concerned  the  debentures. 
Subsequently  this  action  was  brought,  and  the 
matters  in  dispute  were  referred  to  arbitration. 
The  award  was  made  in  November,  1894  : — Held, 
first,  that  there  were  such  special  circumstances 
as  to  allow  the  contractors  to  sue  the  trustees' 
corporation  in  their  own  name.    The  contractors 
had  admitted  that  at  the  time  of  action  brough 
there  was  due  from  them  35,00J/.,  which  might 
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have  been  recoveretl  by  the  binkere  from  the 
corporation  or  the  company.  Held,  secondly, 
that,  inasmuch  as  the  debt  of  the  bankere  was 
not  due  at  law  to  the  contractors,  this  sum  could 
in  ordinary  circumstances  not  be  set  off  against 
them,  yet,  as  the  contractors  were  entitled  to  sue 
in  their  own  name,  set-off  was  available,  and 
that,  as  the  right  of  set-off  in  equity  of  a  surety 
rested  on  exoneration  by  his  principal,  liecher- 
raise  v.  LewU  (26  L.  T.  848)  was  an  authority 
as  to  what  assets  in  the  bankers'  liquidation  were 
available  for  this  purpose.  Alcvy  S^  Gandia 
By.  V.  Orepuhill,  76  L.  T.  542. 

Interest  Asiigned— Beneficiary— Ezecator.  ] — 

A.  being  entitlal  to  a  share  under  a  settlement, 
the  funds  of  which  had  been  lent  to  B.  on  his 
covenant,  became  executor  of  B.  A  suit  was  in- 
stituted to  recover  the  trust  funds  out  of  B.'s 
estate,  and  generally  for  administration.  After 
a  decree  for  accounts,  A.  assigned  his  share,  with 
notice  of  the  suit,  and  was  subsequently  found 
to  be  indebted  as  executor  to  B.'s  ej«tate  beyond 
the  amount  of  his  share.  By  the  order,  on 
further  directions,  A.'s  share  had  been  declared 
liable  to  make  good  his  debt :— Held,  that  the 
creditors  of  B.  were  entitled  to  be  paid  out  of  the 
estate  in  priority  to  the  assignees  of  A.'s  share. 
Irhy  V.  Irby,  4  Jur.  (N.s.)  989  ;  6  W.  R.  853. 
And  tee  24  Beav.  526  ;  8  Jur.  (if.B.)  1314. 

Assignees  of  Debt  or  Bond.] — ^The  defendant 
cannot  plead  by  way  of  set-off  a  bond  debt  of  the 
plaintiff  assigned  to  the  defendant  by  another, 
to  whom  and  for  whose  use  it  was  originally 
given.     Wake  v.  Tinkler^  16  East  36. 

S.  gave  a  bond  conditioned  for  the  payment  of 
money.  The  obligee  made  0.  his  executrix  and 
residuary  legatee,  and  died.  C.  proved  his  will, 
assented  to  the  bequest,  and  died,  not  having  fully 
administered,  leaving  E.  executrix  of  the  execu- 
trix C.  in  trust  for  her  (E.'s)  own  benefit.  A  sum 
due  on  the  bond  in  the  first  testator's  time 
remained  unpaid.  C,  during  her  lifetime,  in 
consideration  of  a  marriage  about  to  take  place 
between  her  and  the  father  of  S.,  gave  a  bond  to 
a  trustee,  conditioned  for  the  payment  of  a  sum 
of  money  to  the  use  of  S.  if  C.  should  marry  and 
survive  her  intended  husband.  She  did  marry 
and  survive  him,  and  the  money  not  having  been 
paid  in  her  lifetime,  the  trustee's  executor  sued 
E.,  the  executrix  of  C,  upon  that  bond  : — Held, 
that,  in  this  action,  the  claim  of  E.  upon  S.'s 
bond  could  not  be  set  off.     Tuclter  v.  Tvcker^  4 

B.  &  Ad.  745 ;  1  N.  &  M.  477  ;  2  L.  J.,  K.  B. 
143. 

A  company,  in  an  action  upon  certain  deben- 
ture bonds,  sought  to  set  off  the  amount  of  calls 
due  from  the  obligee  of  the  bonds,  upon  shares 
in  their  company.  The  amounts  of  the  deben- 
tures were  therein  expressed  to  be  made  payable 
to  him,  his  executors,  administrators,  or  assigns. 
He  transferred  the  debentures  to  C.  and  S.,  on 
whose  behalf  the  action  was  really  brought.  The 
company  registered  the  transfers  and  issued 
certificates  of  registration  to  the  transferees, 
stating  that  they  had  been  entered  as  registered 

Proprietors  of  the  debentures.  Neither  C.  nor  S. 
ad  any  notice,  when  the  debentures  were  trans- 
ferred, that  the  company  had  or  would  claim 
any  right  of  set-off  against  the  del)pntures. 
Previously  to  the  falling  due  of  the  debentures 
the  obligee  and  holder  became  indebted  to  the 
company  in  various  sums  for  calls  due  upon 
shares  held  by  him  in  the  company  from  the 


date  of  its  coming  into  existence.    Subsequently 
to  the  accruing  due  of  part  of  such  calls  the 
secretarv    wrot«    a    letter   to    the    transferees 
acknowledging  them  to  be  the  owners  of  the 
del)entures,  and  requesting  time  for  payment,  and 
the  company  accepted  two  of  the  debentures  in 
payment  of   calls  due  from  the  transferees  as 
shareholders  in  the  company.    The  company  also 
paid  interest  to  the  transferees  up  to  the  time 
of  the  debentures  falling  due.    The  articles  of 
association  of   the  company  provided  that  the 
company   should  have  a  lien  upon    the  shares 
or  debentures  of   any  member  indebted  to  the 
company,  and  should  be  entitled  to  sell  the  same 
and  apply   the   proceeds   in   discharge    of   his 
debt : — Held,  that  the  company  was  not  entitled 
in  equity  to  set  off  the  calls  due  to  them  from 
the  obligee  as  against  the  transferees,  on  the 
ground  that  the  terms  of  the  debentures  and  the 
articles  of  associatii  in  appeared  to  contemplate 
the   transfer  of  the  debentures    free  from  all 
claims  against  the  original  holder,  and  that  the 
company,    by    their   subsequent   conduct,    had 
recognised    and  dealt  with  the  transferees  as 
absolute  ownere  of  the   debentures  transferred 
to  them.    Hiyg*  v.  Aarthem  A^am  Tea  Co., 
38  L.  J.,  Ex.  233  ;   L.  R.  4  Ex.  387  ;   17  W.  R. 
1125. 

To  an  action  for  non-payment  of  45/.,  the 
balance  due  upon  a  building  agreement,  the 
defendant  pleaded  a  set-otf  of  a  judgment  for  40/. 
2t.  against  the  plaintiff.  The  plaintiff  replied, 
that,  before  the  recovery  of  the  judgment,  he  for 
a  good  consideration  assigned  the  debt  of  iol,  to 
S. ;  that  the  defendant  before  the  recovery  of 
the  judgment  had  notice  of  the  assignment,  and 
that  the  plaintiff  was  suing  as  a  trustee  for  S. : — 
Held,  that  the  replication  was  bad,  and  disclosed 
no  legal  answer  to  the  plea.  WatkiHS  v.  Clark^ 
12  C.  B.  (N.S.)  277. 

In  an  action  for  freight,  the  defendant  pleaded 
a  set-off,  to  which  the  plaintiff  replied,  on  equit- 
able grounds,  that  while  the  freight  was  in  the 
course  of  being  earned,  he  assigned  it  for  value 
to  A.,  of  which  the  defendant,  before  the  debt  be- 
came due,  and  before  the  action  was  brought,  had 
notice  ;  and  that  the  plaintiff  was  suing  only  as 
trustee  for  A.  : — Held,  no  answer  to  the  plea. 
WiUon  V.  Gabriel,  4  B.  &  S.  243  ;  8  L.  T.  502  ; 
1 1  W.  R.  803. 

A  railway  company  bound  themselves  to  the 
plaintiffs  by  Lloyd's  bonds,  to  pay  certain  sums 
of  money  and  interest  at  the  expiration  of  a  year. 
A  few  days  aften^'ards  the  company  granted  the 
plaintiffs  a  lease  ;  they  then  assigned  away  the 
bonds.  In  an  action  by  the  plaintiffs  for  the 
benefit  of  the  assignees  on  the  bonds,  the  com- 
pany claimed  to  be  entitled  to  set  off  rent  w^hich 
accrued  due  under  the  lease  after  such  assignment 
and  notice  thereof  : — Held,  that  the  company  was 
not  so  entitled  either  at  law  or  in  equity.  WaU 
stm  V.  Mid-  Wale*  By,,  36  L.  J.,  C.  P.  285  ; 
L.  R.  2  C.  P.  593  ;  17  L.  T.  94  ;  15  W.  R. 
1107. 

Assignee  in  Scotch  Bankruptcy.] — To  an  action 
by  a  trustee  of  a  Scotch  bankrupt  for  money 
received  by  the  defendant  for  the  use  of  the 
trustee,  after  the  bankruptcy,  and  for  interest 
upon  money  due  from  the  defendant  to  the  trustee, 
forborne  to  the  defendant  at  his  request,  it  is  a 
good  defence  tliat  there  were  mutual  credits 
between  the  bankrupt  and  the  defendant,  and  by 
the  Scotch  law  the  trustee  is  only  entitled  to  sue 
for  the  balance.    Macfarlane  v.  Aorriij  2  B.  &  S. 
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783  ;   31  L.  J.,  Q.  B.  245  ;   9  Jur.  (N.S.)  74  ;   6 
X.  T.  492. 

9.  Sureties. 

In  Wkat  CaaeB.] — The  obligor  in  a  bond, 
^becominjj  surety  for  advances  to  the  obligee,  and 
heiugf  after  the  insolvency  of  the  obligee,  com- 
pell^  to  pay  the  debt  for  which  he  had  become 
fiurety,  is  entitled  to  set  off  the  sum  so  paid 
against  the  amount  due  upon  the  bond.  Jones 
V.  Mutsop,  3  Hare,  668  ;  13  L.  J.,  Ch.  470  ;  8 
Jur.  1064. 

Joint  simple  contract  creditor  may  proceed 
against  a  clear  residue  of  assets  of  deceased 
j>artner,  the  survivor  being  insolvent ;  and  may 
^et  off,  against  a  debt  to  the  deceased  from  the 
survivor  and  himself  as  his  surety,  a  debt  to  the 
survivor  from  deceased,  which  was  agreed  to  be 
4ipplied  in  liquidation  of  debt  secured.  Cheetham 
V.  Crook,  M'Clel.  &  Y.  307. 

A  legacy  may  be  set  off  against  a  debt  of  the 
legatee  to  the  testators,  though  such  debt  is 
barred  by  the  Statute  of  Limitafons.  A.  was 
-ndebted  to  R.  in  two  sums  of  1.000 '.  each,  for  one 
of  which  S.  was  surety.  B.  afterwards  obtained 
from  A.  a  life  policy,  as  a  security  for  both 
debts.  A.  subsequently  became  bankrupt ;  and 
3.  proved  for  1,500Z.  on  the  two  debts,  and  he 
received  a  dividend  of  97Z.,  and  a  sum  of  97^.  10«., 
upon  the  surrender  of  the  policy  : — Held,  first, 
that  by  surrendering  the  policy  the  surety  was 
not  released  ;  and,  secondly,  the  surety  was  not 
liable  for  half  the  debt  proved,  aft^r  deducting 
lialf  the  dividends  and  half  the  produce  of  the 
])ohcy.  Coaiet  v.  Coate»,  33  Beav.  249  ;  33  L.  J., 
Oh.  448  ;  10  Jur.  (N.S.)  632  ;  9  L.  T.  795  ;  12 
W.  R.  634. 

The  money  payable  on  a  policy  on  the  life  of 
A.  deposited  with  the  insurance  company  as  a 
fiecurity  for  a  loan  to  B.  is  to  be  paid  to  the 
surety  of  B.  satisfying  the  loan,  and  cannot  be 
fiet  off  against  a  debt  due  by  A.  to  the  company 
of  which  B.'s  surety  had  no  notice.  Jeffery,  In 
re,  20  W.  R.  857. 

A.  guaranteed  to  B.  &  Co.  the  payment  of  all 
.goods  supplied  by  them  to  H.  until  they  received 
notice  from  C.  of  the  discontinuance  of  the 
^arantee,  "  but  so  as  A.*s  liability  under  the 
.guarantee  should  not  at  any  time  exceed  250/." 
H.  afterwards  became  bankrupt,  and  owed  B.  & 
Co.  for  goods  657^.,  upon  which  sum  they  re- 
ceived a  dividend  in  the  bankruptcy.  A.  paid 
the  250/.  under  his  guarantee : — Held,  that  A. 
was  entitled  to  receive  from  B.  &  Co.  a  propor- 
tionate part  of  the  dividend.  Hobson  v.  Bcist, 
19  W.  R.  992. 

In  an  action  against  a  surety  to  recover  a  part 
of  a  debt,  by  the  firat  and  second  counts,  the 
plaintiffs  declared  as  indorsees  of  a  bill  of  ex- 
change drawn  by  them  and  accepted  by  H., 
indorsed  by  the  plaintife  to  the  defendant,  and 
by  him  to  the  plaintiffs  ;  the  third  and  fourth 
oounts  were  upon  another  bill  of  exchange  ;  and 
the  fifth  count  was  upon  a  deed,  whereby  the 
-defendant  bound  himself  to  secure  payment  by 
H.  of  his  two  acceptances.  The  counts  upon  the 
two  biUs  averred,  that  the  plaintiffs  indorsed  the 
bills  to  the  defendant  without  consideration,  in 
order  that  they  might  be  indorsed  by  the  defen- 
<lant  to  the  plaintiffs  for  the  purpose  of  the 
defendant  becoming  surety  for  the  payment  of 
the  bills  by  the  acceptor  to  the  plaintiffs.  As  to 
4,606/.,  part  of  the  money  so  alleged  to  have 
been  secured  by  the  bills  and  deed,  tha  defen- 
dant, in  the  five  counts,  pleaded,  that  the  two  bills 


which  were  guaranteed  by  the  defendant  had 
been  given  for  the  balance  of  the  purchahc- 
money  for  certain  stations  in  New  South  Wales, 
previously  purchased  by  H.  from  the  plaintiffs, 
under  an  agreement  which  provided  that  in  case 
of  any  dispute  between  the  vendors  and  the  pur- 
chasers as  to  any  matter  connected  with  the  sale, 
such  dispute  should  not  annul  the  sale,  but 
sht  luld  be  referred  to  arbitration  in  the  manner 
therein  stated  ;  and  the  plea  further  stated,  that 
a  dispute  had  arisen  as  to  the  extent  of  land 
comprised  in  the  stations,  that  H.  had  appointed 
S.  as  his  arbitrator,  that  the  plainti&  neg- 
lected to  appoint  an  arbitrator,  and  that  S. 
made  his  award  concerning  the  dispute,  and 
thereby  awarded  that  the  plaintiff  should  pay  to 
H.  4.606/.  in  satisfaction  of  his  claim.  The  plea 
also  stated,  that  H.,  before  the  commencement 
of  the  suit,  claimed  and  offered  to  deduct  and 
set  off  the  sum  of  4,606/.  against  an  equal 
amount  in  price  : — Held,  that  a  plea  constituted 
a  good  equitable  defence  to  the  action,  as  from 
the  nature  and  terms  of  the  contract  set  forth  in 
the  plea,  the  compensation  admitted  to  have 
been  awarded  was  an  abatement  of  the  price  of 
the  stations,  and  reduced  pro  tanto  the  amount 
of  the  purchase  money  then  unpaid,  and  as  in 
equity  the  defendant  might  have  claimed  the 
benefit  of  the  amount  of  compensation  awarded 
as  a  deduction,  he  was  entitled  to  put  this  for- 
ward as  a  defence,  on  equitable  grounds,  to  so 
much  of  the  cause  of  action  as  was  covered  by 
that  amount.  Murphy  v.  Gleuts,  6  Moore,  P.  C. 
(N.s.)  1 ;  L.  R.  2  P.  C.  408  ;  20  L.  T.  461  ;  17 
W.  R.  592.  And  see  Alcoy  S^'  Gandia  Ry,  v. 
Greenhilly  76  L.  T.  542. 

E.  PLEADING  AND  EVIDENCE. 

Pleading.] — Set-off  must  be  specially  pleaded. 
GraliuM,  v.  Partridge,  1  M.  &  W.  395  ;  5  D.  P. 
C.  108  ;  1  Tyr.  &  G.  754  ;  6  L.  J.,  Ex.  160. 

The  Statute  of  Limitations  must  be  specially 
replied  to  a  plea  of  set-off.  Chappie  v.  Durtton^ 
1  C.  &  J.  1. 

A  discharge,  under  the  Insolvent  Debtors  Act 
(1  &  2  Vict.  c.  1 10),  8.  91,  to  a  plea  of  set-off,  must 
be  specially  replied.  Fitrd  v.  Dornford,  or 
Dunford,  8  Q.  B.  683  ;  15  L.  J.,  Q.  B.  172  ;  10 
Jur.  285. 

Whether  Compulsory.] — There  is  no  com- 
pulsion upon  a  defendant  to  plead  a  set-off,  and 
if  he  pleases  he  may  bring  a  cross  action,  pro- 
vided he  and  his  attorney  choose  to  incur  the 
odium  of  an  obstinate  and  litigious  character,  and 
the  censure  of  the  court  which  will  follow,  unless 
good  reason  can  be  shown  for  not  pleading  such 
set-off.     Green  v.  Law,  2  Smith,  668. 

B.  brought  an  action  against  A.  for  the  benefit 
of  F.,  to  whom  he  assigned  all  moneys  owing 
from  A.,  whereof  A.  had  notice  ;  the  action  was 
referred,  and  a  sum  of  money  was  awarded,  to- 
gether with  costs.  A  second  action  was  brought 
on  the  award  by  B.,  for  the  benefit  of  F.,  to 
which  A.  pleaded  a  set-off  of  matters  that  had 
not  been  brought  forward  at  the  time  of  making 
the  award : — Held,  that  A.  was  entitled  to  do 
so,  and  that  it  was  not  a  good  reply  in  equity, 
that  the  matter  might  have  been  brought  for- 
ward at  the  time  of  making  the  award,  and  that 
F.  had  thereby  been  induced  to  think  there  was 
no  further  set-off.  JUnker  v.  Alexander,  35  L.  J., 
C.  P.  217;  12  Jur.  (N.s.)  692. 

A  surety,  who,  in  an  ac:io!i  by  the  creditor, 
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has  omitted  to  plead  by  way  of  set  ofE,  the 
receipt  by  the  creditor  of  dividends  from  the 
debtor's  estate,  is  not  precluded  from  establishing 
his  title  to  such  dividends  in  equity.  Thornton 
V.  McKeimn,  1  H.  &  M.  625;  1  N.  R.  16;  32 
L.  J.,  Ch.  69;  11  W.  R.  140. 

If  a  party,  knowing  all  the  circumstances, 
makes  a  payment  without  taking  advantage  of 
his  right  to  make  certain  deductions  at  the  time, 
he  cannot  afterwards  claim  a  set-ofE  as  between 
himself  and  his  creditor  for  such  omissions. 
Turner,  Ex  parte,  11  L.  T.  352 ;  13  W.  R.  104. 

Action  for  Set-off  in  prior  Action.] — A  party 
cannot  bring  an  action  for  what  has  been  the 
subject  of  a  set-off  in  a  former  action  by  the  de- 
fendant against  him  : — but  if  the  set-off  was 
more  than  sufficient  to  cover  the  demand  in  the 
former  action,  he  may  maintain  an  action  for 
the  surplus.    Hennell  v.  Fairly mb,  S  Esp.  104. 

A  plea  to  an  action  for  a  debt,  alleging  that  in 
a  former  action  brought  by  the  defendant  against 
the  plaintiff  the  latter  pleaded  a  set-off,  in  re- 
spect of  the  same  money  now  sought  to  be  re- 
covered, but  the  jury  foand  for  the  plaintiff,  on 
which  judgment  was  given  : — Held,  a  good  plea 
of  estoppel ;  and  a  replication  that  the  plaintiff 
was  not  prepared  to  support  his  plea  of  set-off  at 
the  former  trial : — Held,  ill.  JSastmureY.  Lawet, 
5  Ring.  (N.c.)  444  ;  7  D.  P.  C.  431  ;  7  Scott, 
461  ;  2  Am.  54  ;  8  L.  J.,  C.  P.  236  ;  3  Jur.  460. 

To  a  declaration  for  goods  sold  and  delivered, 
the  defendant  pleaded,  that  in  an  action  brought 
by  the  now  defendant  in  a  county  court,  against 
the  now  plaintiff,  the  now  plaintiff  set  up  a  set- 
off as  a  defence,  and  gave  notice  to  the  now  de- 
fendant that  he  would  claim  a  set-off  for  15Z. ; 
that  it  was  adjudged  that  the  now  defendant  was 
not  indebted  to  the  now  plaintiff  in  that  sum, 
or  any  part  thereof,  and  that  the  now  plaintiff 
had  no  claim  against  the  now  defendant,  averring 
the  identity  of  the  two  debts.  Replication,  that 
by  the  rules  of  the  county  court,  made  in  pur- 
suance of  the  statute,  any  defendant  desirous  of 
setting  off  a  debt  was  bound  to  give  notice  of 
set-off  to  the  clerk  of  the  court,  and  that  the 
now  plaintiff  did  not  give  such  notice ; — Held, 
that  the  replication  was  good.  Sta?itoH  v.  S'^ylet, 
5  Ex.  678  ;  1  L.,  M.  &  P.  675  ;  19  L.  J.,  Ex.  336. 
S.  P.,  Da7ihi  V.  Farley,  1  C.  L.  R.  95  ;  1  W.  R. 
291. 

Proof  by  Plaintiff.] — Where  there  are  cross 
demands,  and  the  defendant  pleads  a  set-off,  the 
plaintiff  is  not  obliged  to  prove  the  whole  of  his 
account  in  the  first  instance,  but  may  prove  only 
the  balance  which  he  claims,  and  after  the  de- 
fendant has  proved  his  set-off,  the  plaintiff  may 
Erove  other  parts  of  his  account  to  show  that  a 
irger  sum  was  due.  Williams  v.  Dories,  1  C.  & 
M.  464;  1  D.  P.  C.  647  ;  3  Tyr.  383  ;  2  L.  J.,  Ex. 
102. 

Proof  by  Defendant.]— A  plea  of  set-off  on  a 
bill  of  exchange,  payable  to  the  order  of  the  de- 
fendant, and  accepted  by  the  plaintiff,  is  not 
supported  by  evidence  of  a  bill  answering  to  the 
description  in  the  plea,  which  at  the  time  of 
action  brought  was  in  the  hands  of  a  third  party, 
although  before  plea  pleaded  the  bill  had  got 
back  to  the  hands  of  the  defendant.  Jiraith- 
ivaite  V.  Coleman,  4  N.  &  M.  664  ;  4  L.  J.,  K.  B. 
152. 

Where  a  defendant  pleaded  by  way  of  set-off 
a  bond  given  to  him  by  the  plaintiff  conditioned 


for  payment  of  an  annuity  to  a  third  person, 
which  had  been  previously  granted  by  the  defen- 
dant, and  that  a  certain  sum  was  in  arrear  : — 
Held,  that  he  w^as  not  bound  to  prove  that  he 
had  paid  the  money  in  order  to  set  it  off,  but 
that  on  production  of  the  bond  the  plaintiff  vras 
bound  to  prove  payment.  Penny  v.  FaUf  d 
B.  &  C.  11 ;  2  M.  &  Ry.  181  ;  6  L.  J.  (O.B.)  K.  B- 
230. 

A  payment  which  has  been  made  in  bills  is 
good  evidence  under  a  set-off,  and  it  shall  be 
presumed  that  they  were  paid  unless  the  contrary 
is  shown.    Hehden  v.  HarUinh,  4  Esp.  46. 

Where  a  plaintiff  sues  on  a  quantum  meruit 
for  work  and  labour,  the  defendant  may,  without 
pleading  a  set-off,  give  in  evidence  that  he  pro> 
vided  the  plaintiffs  men,  who  did  the  work,  with 
their  beer,  as  it  may  be  that  the  plaintiff  deserves 
to  be  paid  the  less  because  his  men  had  their 
beer  provided  for  them  by  the  defendant.  Orain^ 
ger  v.  Rayhould,  9  Car.  &  P.  229. 

Particulars.]— i&tf  Practice  (Particulars). 

J.  M» 


SETTLED  ACCOUNTS- 

See  ACCOUNTS  AND  INQUIRIES. 


SETTLED  LAND. 

A.  SETTLEME27TS  AND  SETTLED  ESTATES. 

1.  W1iatare,V2\, 

2.  Effect  of  the  Acts  on, 

a.  Settlement  Powers,  725. 
J.  Forfeiture  Chiuses,  726. 

c.  Possession    and    Custody    of    Title 

Deeds,  726. 

d.  Trust  for  Sale,  728. 

B.  Sales. 

1.  In  General,  728. 

2.  By  Tenant  for  Life,  734. 

3.  muit  Property  may  he  Sold. 

a.  Mansion  house  and  Heirlooms,  741» 
h.  Other  Property,  743. 

4.  Title  of  Purchaser,  744. 

C.  Leases. 

1.  In  General,  745. 

2.  By  wlwm-  Granted,  749. 

3.  Mining  Leases,  750. 

4.  Settlement  of,  by  Court,  751. 

D.  Dedications,  752. 

E.  Petitions. 

1.  In  General,  753. 

2.  Adrertisements,  753. 

3.  Parties,  755. 

4.  Consents. 

a.  In  General,  756. 

b.  Married  Women  :    Separate  Exami- 

nation of,  759. 

5.  Time  for  Setting  Down  and    Hearing^ 

762. 
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F.  Trustees. 

1.  WJu)  are,  763. 

2.  Appointment  of^  7C4. 

3.  Notice  tOj  766. 

G.  Capital  Monet. 

1.  What  is,  767, 

2.  WJiethi-r  Real  or  Personal  Estate,  768. 

3.  Application  and  Investment  of. 

a.  In  General,  768. 
h.  Payment  out. 

i.  To  Trustees,  769. 
ii.  To  Person  Entitled,  770. 
r.  Costs  and  Expenses,  771. 

d.  Discharge  of  Incumbrances,  774. 

e.  Improvements,  777. 
/.  Other  Cases,  782. 

4.  Apportionment  of,  on  Sales  of  Leaseholds, 

784. 

Confirmation  of  Sales  under  the  25  ft  26  Viot. 
c.  108.]— iSe<?  PowEES,  xix.  d,  1,  d. 

A.  SETTLEMENTS  AND  SETTLED 
ESTATES. 

1.  What  abe. 

*•  Settled."] — In  determining  whether  the  es- 
tate is  **  settled,"  reference  must  be  had  to  the 
state  of  things  at  the  date  of  the  instrument, 
and  not  to  the  state  of  circumstances  when  it 
comes  into  operation. 

The  interest  which  may  be  taken  by  way  of 
accruer  is  a  limitation,  "  by  way  of  succession," 
within  the  meaning  of  the  acts.  Goodwift,  In 
re,  Ifvtler,  Ex  parte,  8  Giff.  623  ;  8  Jur.  (N.8.) 
1170  ;  6  L.  T.  530  ;  10  W.R.  612. 

Limitations  Spent.] — The  time  for  ascertaining 
whether  hereditaments  stand  limited  by  way  of 
succession  so  as  to  bring  them  within  the  opera- 
tion of  the  19  &  20  Vict  c.  120,  is  when  ap- 
plication is  made  to  the  court.  If,  when  the  ap- 
plication is  made,  the  limitations  are  spent,  and 
the  estate  vested  in  fee,  the  case  is  not  within 
the  act.  Birth's  Estate,  In  re,  2  N.  E.  252 ; 
32  L.  J.,  Ch.  439  ;  8  L.  T.  408  ;  11  W.  R.  739. 

Uneonverted  Bealty.]  —  The  interest  of  an 
infant  under  the  statute  of  distributions  in 
realty  which  has  improperly  been  allowed  to 
remain  unconverted,  is  settled  land  within  s.  59 
of  the  Settled  Land  Act,  1882.  Wells,  In  re, 
49  L.  T.  859  ;  31  W.  R.  764. 

Personalty.] — A  settlement  of  real  estate  as 
personalty,  is  within  the  19  &  20  Vict.  c.  120. 
Greene's  Settled  Estates^  In  re,  10  Jur.  (N.8.) 
1098  ;  11  L.  T.  301. 

Discretionary  Tmst  for  Sale.]  —  Real  estate 
devised  on  a  discretionary  trust  for  sale  is 
within  the  19  &  20  Vict.  c.  120.  Laing,  In  re, 
35  L.  J..  Ch.  282  ;  L.  R.  2  Eq.  416  ;  12  Jur.(N.S.) 
119  ;  14  L.  T.  56  ;  14  W.  R.  328. 

Real  estates  devised  on  a  discretionary  trust 
for  conversion  and  then  to  pay  the  income  to 
one  for  life  with  remainders  over,  constitute  a 
"settled  estate"  within  19  &  20  Vict.  c.  120,  s.  1. 
Chamberlain,  In  re,  23  W.  R.  852. 

Real  estate  devised  on  trust  for  conversion, 
and  payment  of  income  to  A.  for  life  with  re- 
mainder to  his  children.    Discretionary  power  of 


sale  during  A.'s  minority,  after  that  with  A.'s 
consent  in  writing.  The  property  had  not  been 
sold  ;  A.  had  long  since  attained  twenty-one  ; — 
Held,  that  this  was  a  "  settled  estate "  within 
the  meaning  of  the  Settled  Estates  Act,  1877. 
Morgan's  Settled  Estates,  In  re,  49  L.  J.,  Ch.  577. 

Moiety  of  Profits.] — ^A  testator  devised  an  es- 
tate in  fee,  upon  trust  to  let  and  manage  it 
during  the  life  of  his  wife  and  the  minority  of 
any  of  his  children,  and  to  pay  a  moiety  of  the 
net  profits  to  the  wife  for  life,  and  subject 
thereto  in  trust  for  the  children  in  fee  in  equal 
shares.  On  a  sale  of  part  of  the  estate,  under 
19  &  20  Vict.  c.  120,  s.  28,  the  purchaser  ob- 
jected that  one  moiety  of  the  estate  was  not 
'*  settled  "  : — Held,  that  the  whole  was  a  settled 
estate  within  the  act.  Shepheard,  In  re,  3d 
L.  J.,  Ch.  173  ;  L.  R.  8  Eq.  571  ;  21  L.  T.  525. 

"By  way  of  Snooession."] — A  testatrix  devised 
real  estate  to  trustees  for  A.  in  case  she  should 
attain  twenty-one,  or  marry  previously  to  at- 
taining that  age,  with  a  gift  over  in  strict 
settlement  in  case  A.  should  not  live  to  attain 
a  vested  interest : — Held,  that  this  was  a  limita- 
tion "  by  way  of  succession,"  within  19  &  20 
Vict.  c.  120,  s.  1.    Mom,  In  re,  29  L.  T.  830. 

Shares  Vesting  at  Twenty-one— Sunrivorsliip.] 
— Real  and  personal  estate  devised  upon  trust 
for  sale  and  investment  and  subject  to  an  an- 
nuity out  of  the  income  for  his  wife,  upon  trust 
for  children  equally  at  twenty -one  or  marriage  ; 
and  in  case  of  the  death  of  either  of  his  children 
under  twenty-one  or  unmarried,  the  share  of 
the  one  dying  to  be  held  in  trust  for  the  others, 
or  survivors  or  survivor  of  them  ;  and  in  case  all 
the  children  should  so  die,  then  for  his  wife  ab- 
solutely : — Held,  that  after  the  death  of  the 
widow  the  real  estate  was  settled  within  the  19 
&  20  Vict.  c.  120.  ColUfU  v.  Collett,  L.  R.  2  Bq. 
203. 

Contingent  Interest.]— Real  estate,  to  which 
an  infant  is  entitled  contingently  on  attaining 
twenty-four,  is,  by  virtue  of  s.  41  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  to 
be  deemed  a  settled  estate  within  the  Settled 
Estates  Act,  1887.  Sparrow's  Settle  Estates,. 
In  re,  61  L.  J.,  Ch.  260  ;  [1892]  1  Ch.  412  ;  66 
L.  T.  276  ;  40  W.  R.  326.  S.  P.,  Liddell,  In  re^ 
Liddell  v.  Liddell,  52  L.  J.,  Ch.  207  ;  31  W.  R. 
238. 

Annuities — Tenant  for  Life.]  —  Estates,  in- 
cluding mansion-house  and  demense  of  B.  de- 
vised  to  F.  for  life,  with  remainder  as  she 
should  by  will  appoint.  F.  devised  the  estate  to 
J.  B.  M.  and  G.  H.  M.  as  trustees,  and  created  a 
number  of  perpetual  rent-charges  or  annuitiea 
charged  upon  the  lands,  some  settled,  and  some 
devised  in  fee,  and  subject  thereto  she  devised 
the  lands  to  G.  H.  M.  in  fee,  who  was  also  devisee 
of  one  of  the  annuities.  She  died,  and  her  will 
was  proved  by  G.  H.  M.,  one  of  the  executors. 
On  an  application  under  the  Settled  Land  Acts 
by  the  trustees  and  one  of  the  annuitants,  for 
the  sanction  of  the  court  to  a  provisional  con- 
tract for  the  sale  of  the  mansion-house  and 
demense  of  B. :  —  Held,  that  the  estate  wa» 
"  settled  land "  under  the  will,  which  conferred 
a  life  estate  upon  F.,  and  so  remained  notwith- 
standing her  death,  but  there  was  no  one  who, 
under  her  will,  had  the  powers  of  a  tenant  for 
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life  within  s.  58  of  the  Settled  Land  Act,  1882. 
The  fact  that  part  of  an  estate  is  settled  land 
within  the  acts  does  not  render  the  entirety  so. 
Bective  Estate^  In  re,  27  L.  R.  Ir.  364. 

Compound  Settlement — Different  Instnunents 
— Identioal  Limitations.]  —  Estates  settled  by 
deed  in  1872,  other  real  estates  devised  in  1874, 
to  the  trustees,  and  directed  to  be  held  upon  the 
trusts  of  the  settlement,  residuary  personalty 
bequeathed  to  executors  (not  the  trustees)  upon 
trust  to  invest  in  land  to  be  settled  to  the  uses 
of  the  settlement: — Held,  that  the  settlement 
and  will  constituted  one  settlement.  MvudyU 
Settled  Eitates,  In  re,  60  L.  J.,  Ch.  273  ;  [1891] 

1  Ch.  899  ;  65  L.T.  311  ;  39  W.  R.  209. 
Testator,  by  will  in  1844,  settled  freeholds  in 

strict  settlement.  By  deed  in  1845  he  declared 
trusts  of  money  to  be  invested  in  lands  to  be 
settled  on  himself  for  life,  with  remainders  on 
limitations  identical  with  those  declared  by  the 
will,  except  that  two  terms  of  years  were  inter- 
|X)sed.  The  powers  and  provisions  of  the  two 
instruments  varied  in  several  particulars.  The 
same  persons  were  trustees  of  both  instruments  : 
— Held,  that  the  two  instruments  formed  one 
settlement,  on  the  principle  of  the  decision  in 
Mundy'%  Settled  Estates^  In  re  (supra).  Byng^s 
Settled  Ettates,  In  re,  61  L.  J.,  Ch.  511  ;  [1892] 

2  Ch.  219  ;  66  L.  T.  754  ;  40  W.  R.  457. 

Settlements  made  in  Exeroise  of  Power 


in  Will.]— Under  a  will  made  in  1828,  a  tenant 
for  life  had  power  to  charge  the  settled  land — 
ilrst,  with  a  yearly  rent<:harge  for  any  husband 
who  might  survive  her ;  and,  secondly,  with 
portions  for  younger  children.  The  tenant  for 
life  married  three  times,  and  exercised  these 
powers,  and  also  charged  her  own  interest  under 
the  will  by  her  marriage  settlements.  In  1894 
A.  and  B.  were  appointed  trustees  of  the  will  for 
the  purposes  of  the  Settled  Land  Act,  1882 : — 
Held,  that  the  will  and  the  settlements  together 
constituted  "  the  settlement "  within  the  mean- 
ing of  s.  2,  sub-s.  1  of  the  Settled  Land  Act, 
1882.  TihhiU,  In  re;  66  L.  J.,  Ch.  660  ;  [1897] 
2  Ch.  149  ;  77  L.  T.  88  ;  46  W.  R.  3. 


Appointment  of  Trustees  for  pnrposes  of 


Settled  Land  Aots.]  —  Where  trustees  for  the 
])urpose8  of  the  Settled  Land  Acts  were  ap- 
pointed of  a  will  which  empowered  the  tenant 
for  life  to  charge  the  settled  land  with  pin- 
money,  jointure,  and  portions  for  younger  chil- 
dren, and  to  create  a  term  of  yeare  for  that 
purpose,  and  the  tenant  for  life  afterwards  exer- 
cised these  powers  by  his  marriage  settlement,  it 
was  held  that  the  trustees  of  the  will  were  not 
■*'  trustees  of  the  settlement "  within  the  Settled 
Land  Acts,  and  that  the  ynW  and  marriage 
settlement  together  constituted  a  compound 
settlement.  Meade't  Settled  Estates,  In  re, 
£1897]  1  Ir.  R.  121. 


Schedule  of  Lands.] — ^When  an  act  of 


parliament  giving  powers  of  sale  and  exchange 
over  settled  estates  contained  a  recital  of  the 
object  of  the  act,  which  was  restricted  in  terms 
to  such  settled  estates,  and  then  vested  in 
trustees  all  and  singular  the  lands  in  certain 
counties,  limited  by  a  settlement  and  former 
act  of  parliament,  which  were  described  in  the 
schedule,  together  with  the  appurtenances  be- 
longing thereto,  or  therewith  occupied  or  known, 
as  part  thereof  : — Held,  that  lands  not  included 


in  the  settlement  or  former  act,  though  described 
in  the  schedule  and  in  the  same  occupation,  did 
not  pass.  Howard  v.  Shrewshury  (^Earl)^  43 
L.  J.,  Ch.  495  ;  L.  R.  17  Eq.  378  ;  29  L.  T.  862  ; 
22  W.  R.  290. 

Settlement  Subjeot  to    Cliarges.] — The 

policy  of  the  Settled  Land  Act,  1882,  is  that  the 
powers  thereby  given  should  be  applicable  in 
cases  where  the  land  was  settled  at  the  time  of 
the  settlement  taking  effect,  even  though  most 
of  the  limitations  might  be  spent  at  the  time 
when  the  exercise  of  those  powers  w^as  invoked. 
A.  was  a  tenant  for  life  of  certain  estates  under 
a  deed  of  1885  ;  under  prior  deeds  of  1826  and 
1863  certain  jointure  rentcharges  had  been 
created : — Held,  that  these  three  dee<ls  consti- 
tuted a  "settlement"  under  s.  20  of  the  Settled 
Land  Act,  1882,  and  that  A.  was  the  existing 
tenant  for  life  under  those  deeds.  Ailegbitry 
(^Marquis)  In  re,  and  Ireagh  (^Lord\  62  L.  J., 
Ch.  713  ;  11893]  2  Ch.  345  ;  3  R.  440  ;  69  L.  T. 
101 ;  41  W.  R.  644. 

Settlement  eomprising  Different  Estates.] — 
Four  estates  were  by  the  same  instrument  settled 
upon  the  same  tenant  for  life,  with  remainders 
as  to  three  of  the  estates,  C,  L.,  and  S.,  to 
different  persons  in  strict  settlement.  A  term 
was  created  in  the  fourth  estate,  and  the  rents 
were  to  be  applied  in  payment  of  mortgage 
debts  on  all  the  estates  in  a  certain  order, 
the  L.  estate  coming  second  in  such  order,  and 
the  S.  estate  first ;  subject  to  such  terms  the 
fourth  estate  was  limited  in  moieties  to  the  uses 
of  the  S.  estate  and  the  L.  estate  : — Held,  that 
the  L.  estate  and  one  moiety  of  the  fourth  estate 
constituted  one  settled  estate  within  the  mean- 
ing of  the  Settled  Land  Act,  and  that  capital 
moneys  arising  from  the  moiety  was  applicable 
for  improvements  on  the  L.  estate.  Stamford's 
iEarl)  Sealed  Estates,  In  re,  58  L.  J.,  Ch.  849  ; 
43  Ch.  D.  84;  61  L.  T.  504. 

A  testator,  by  will,  devised  his  W.,  S.,  and  R. 
estates  to  A.  for  life,  with  contingent  remainders 
to  his  children.  At  the  date  of  the  testator's 
death  the  R.  estate  and  part  of  the  W.  estate 
were  mortgaged.  A.,  as  tenant  for  life,  sold  a 
portion  of  the  S.  estate,  and  the  proceeds  were 
applied  towards  the  discharge  of  the  incum- 
brances  on  the  W.  and  R.  estates.  The  con- 
tingent remainders  failed  as  to  the  S.  estate, 
and  the  unincumbered  portion  of  the  W.  estate  : 
— Held,  that,  though  owing  to  the  failure  of  the 
contingent  remainders  the  three  estates  did  not, 
in  the  event,  devolve  in  the  same  way,  yet  they 
constituted  only  one  settled  estate  under  one 
settlement.  F rente.  In  re,  Frtme  v.  Logan, 
63  L.  J.,  Ch.  139  ;  [1894]  1  Ch.  1  ;  7  R.  1  ;  69 
L.  T.  61a ;  42  W.  R.  119— C.  A. 

Original  and  Derivative  Settlements.] — When 
a  complete  settlement  of  land  has  been  made, 
and  derivative  settlements  have  been  afterwards 
made  by  persons  who  take  interests  (not  yet  in 
possession)  under  the  original  settlement,  the 
original  settlement  alone  is  the  settlement  for 
the  purposes  of  the  Settled  Laud  Act.  Kmtmles^ 
Settled  Estates,  In  re,  54  L.  J.,  Ch.  264  ;  27 
Ch.  D.  707 ;  51  L.  T.  665  ;  33  VV.  R.  364. 

Limitation  of  Various  Interests  to  the  same 
Person  by  way  of  Suocession— Person  entitled 
to  Income.] — Under  a  will  made  in  exercise  of 
limited  powers  of  appointment  real  estate  stood 
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limited  upon  trust  for  a  married  woman  for  life 
without  power  of  anticipation,  with  remainder 
to  such  uses  as  she  should  bj  will  appoint,  and 
in  default  of  appointment  to  the  use  of  herself 
in  fee.  She  contracted  to  sell  the  land  as  tenant 
for  life : — Held,  that  there  was  no  settlement 
within  s.  2,  sub-s.  1 ;  but  that  the  vendor  had 
the  powers  of  a  tenant  for  life  "as  a  person 
entitled  to  the  income  of  land"  within  s.  58, 
sub-s.  1,  clause  9,  and  sub>8.  2,  and  could  make 
A  good  title.  Pocock  and  Prankerd'i  Contract^ 
In  re,  65  L.  J.,  Ch.  211 ;  [1896]  1  Ch.  302  ;  73 
L.  T.  706  ;  44  W.  R.  247. 

Tenant  for  life — Married  Woman — Pee- 
«imple  with  Beftraint  on  Anticipation.] — A 
restraint  on  anticipation  attached  to  a  married 
woman's  estate  in  fee-simple  for  her  separate 
use  does  not  create  a  settlement  within  the 
meaning  of  the  Settled  Land  Act,  1882,  so  as 
to  give  her  the  powers  of  a  tenant  for  life  under 
the  act.  Bates  v.  Keitterton^  65  L.  J.,  Ch.  108  ; 
£1896]  1  Ch.  169 ;  73  L.  T.  656 ;  44  W.  R.  160. 

Inclotnre  Aot  and  Award  —  Limitation  to 
Yioar  and  his  **SuooeMors*'— Bestriotions  on 
Alienation  —  Terminable  Bentch&rge.  ]  — W  here 
under  an  inclosure  act  and  an  award  land  is 
allotted  to  a  vicar  and  his  "successors"  in  re- 
8[)ect  of  the  glebe,  such  land  vests  io  fee-simple 
in  the  vicar  as  an  ecclesiastical  corporation  sole, 
subject  to  the  restrictions  on  the  alienation  of 
ecclesiastical  land,  and  the  act  of  parliament 
and  the  award  do  not  constitute  a  "  settlement  '* 
within  s.  2  of  the  Settled  Land  Act,  1882.  The 
purchase  money  of  such  land,  paid  into  court 
may,  under  s.  32  of  the  Settled  Land  Act,  1882, 
and  s.  1  of  the  Settled  Land  Act,  1887,  be 
applied  at  the  discretion  of  the  court  in  the 
discharge  of  terminable  rent-charges  on  the 
glebe,  created  in  respect  of  improvements  by 
the  vicar,  with  the  sanction  of  the  ecclesiastical 
commissioners.  ByrorCt  Charityy  In  re  (23 
Ch.  D.  171),  Jesui  College,  Cambridge,  Ex  parte 
(50  L.  T.  683),  and  Bethlehem  and  Bridewell 
Hospitals,  In  re  (30  Ch.  D.  541)  followed. 
Castle  Bgtham  (^Vicar")  and  Midland  Jig,, 
Ex  paHe,  64  L.  J.,  Ch.  116  ;  [1895]  1  Ch.  348  ; 
13  R.  24  ;  71  L.  T.  606 ;  43  W.  R.  166. 

2.  Effect  of  the  Acts  ok. 

a.  Settlement  Powers. 

Powers  of  Management.]— An  infant  tenant 
in  tail  was  entitled  to  possession,  under  a  settle- 
ment which  gave  the  trustees  power,  during  the 
minoricy  of  any  person  entitled  to  possession, 
to  receive  and  apply  rents  and  profits  in 
management  of  estate  and  maintenance  of 
infant,  and  to  accumulate  and  apply  the  surplus 
in  paying  off  charges  or  in  purchase  of  real 
estate,  to  be  settled  to  the  same  uses : — Held, 
that  the  rents  and  profits  received  by  the  trus- 
tees during  the  minority  were  to  be  treated  in 
manner  directed  by  the  settlement,  and  without 
regard  to  the  act.  Newcastle's  QBuke)  Estates, 
In  re,  52  L.  J.,  Ch.  645  ;  24  Ch.  D.  129 ;  48  L.  T. 
779 ;  31  W.  R.  782. 

Sale.] — Semble,  that  the  court  has  jurisdiction 
to  order  a  sale  under  the  19  &  20  Vict.  c.  120, 
notwithstanding  the  existence  of  powers  under 
which  the  proposed  sale  may  be  efifectual. 
Uhavipson,  In  re.  Green  v.  Thompson,  1  Johns. 
418;  5  Jur.  (M.S.)  1343. 


Leasing — Consent.] — ^Where  the  tenant  for 
life  of  settled  lands  has  leasing  powers,  to  be 
exercised  only  with  the  consent  of  a  person 
named,  the  court  will  not  exercise  the  powers 
given  it  by  the  19  &  20  Vict.  c.  120,  so  as  to 
enable  the  tenant  for  life  to  dispense  with  sueh 
consent,  even  though  it  appears  that  the  person 
whose  consent  is  required  has  arbitrarily,  but 
not  maliciously,  refused.  HurWs  Settled  Estates, 
In  re,  2  H.  &  M.  196;  5  N.  R.  167;  11  Jur. 
(K.S.)  78  ;  11  L.  T.  592  ;  13  W.  R.  171. 

b.  Forfeiture  Clauses. 

Proviso  in  Sestraint  of  Sale  of  Land  -^ 
Validity.] — A  testator  bequeathed  to  trustees 
4,000/.  to  apply  the  income  in  certain  repairs  and 
pay  the  surplus  income  to  the  person  for  the  time 
being  entitled  to  possession  of  certain  settled 
land,  with  a  proviso  that,  if  such  person  alienated 
the  property,  the  4,000/.  was  to  fall  into  the 
residue : — Held,  that  the  provision  was  void 
under  s.  51  of  the  Settled  Land  Act,  1882,  as  it 
tended  to  induce  the  tenant  for  life  to  abstain 
from  exercising  his  power  of  sale.  Ames,  In  re^ 
Ames  V.  Ames,  62  L.  J.,  Ch.  686  ;  [1893]  2  Oh. 
479  ;  3  R.  558  ;  68  L.  T.  787  ;  41  W.  R.  506. 

Von-residenee — Ha  Sale  of  Land.] — A  tenant 
for  life  under  a  will  broke  the  terms  of  a  condi- 
tion of  residence  on  pain  of  forfeiture  contained 
in  the  will:— Held,  that,  no  sale  having  been 
made,  the  forfeiture  took  effect,  uotwithstanding 
s.  51  of  the  Settled  l^nd  Act,  1882.  Haynes, 
In  re,  Kemp  v.  Haynes,  57  L.  J.,  Ch.  519 ;  87 
Ch.  D.  306  ;  68  L.  T.  14  ;  36  W.  R.  321. 

Besidenoe  Clause.] — Estates  devised  to  A.  so 
long  as  he  should  reside  on  some  part  of  the 
estate  for  not  less  than  three  months  in  each 
year.  On  sale  by  A. : — Held,  he  was  by  s.  61,  of 
the  Settled  Land  Act,  1  ^82,  entitled  to  the  income 
of  the  proceeds  of  sale  for  his  life.  Paget* s  Settled 
Egtatts,  In  re,  65  L.  J.,  Ch.  42  ;  30  Ch.  D.  101 ; 
63  L.  T.  90  ;  33  W.  R.  898. 

A  condition  of  forfeiture  on  non-residence  in, 
selling,  or  letting  of  a  mansion  house  and  demesne 
part  of  settled  estates  held  void  under  the  Set- 
tled Land  Act,  1882.  Thompson's  Will,  In  re,  21 
L.  R.  Ir.  109. 

0.  Possession  and  Custody  of  Title  Deeds* 

Possession.] — The  fact  that  the  court  in  its 
discretion  might  upon  terms  put  an  equitable 
tenant  for  life  into  possession,  or  take  the  receipt 
of  the  rents  from  the  trustees,  and  give  them  to 
him,  does  not  make  him  a  person  "  entitled  to  the 
possession,  or  to  the  receipt  of  the  rents  and 
profits,"  within  s.  32.  Taylor^  Ex  parte,  Taylor 
V.  Taylor,  44  L.  J.,  Ch.  727  ;  L.  R.  20  Eq.  297  ;  33 
L.  T.  89  ;  23  W.  R.  947. 


Equitable   Tenant  for  Life — Bight   to 


reeeive  Bents.] — Where  trustees  are  directed  to 
stand  possessed  of  the  net  rents  of  real  estate, 
upon  trust  to  pay  the  same  to  Mrs.  W.,  a  married 
woman,  for  life,  for  her  separate  use ;  and  also 
directed,  out  of  the  rents,  to  keep  in  repair  all  the 
buildings  on  the  estate  during  the  period  of  their 
trust : — Held,  that,  notwithstanding  the  direction 
to  the  trustees  with  respect  to  repairs,  Mrs.  W. 
was  equitable  tenant  for  life  of  the  settled  land, 
and,  as  such,  was  entitled  to  be  let  into  the 
possession  and'  management  of  the  estate,  upon 
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her  undertaking  to  see  to  the  repairs.  Bentley^ 
In  re,  Wade  v.  Wilson,  54  L.  J.,  Ch.  782  ;  33 
W.  R.  610. 


Cnstody  of  Title  Deeds.] — The  powers 


granted  to,  and  the  duties  imposed  on,  a  tenant 
for  life  by  the  Settled  Land  Acts  raise  a  pre- 
sumption in  favour  of  his  title  to  possession  not 
before  existing,  and  render  it  incumbent  on  the 
court  to  provide  that,  if  the  estate  and  the 
trustees  can  be  adequately  protected  by  reason- 
able safeguards,  an  equitable  tenant  for  life 
should  be  let  into  possession  of  the  estate.  An 
equitable  tenant  for  life  is,  as  a  general  rule, 
entitled  to  the  custody  of  the  title  deeds. 
Wythei,  In  re,  West  v.  Wytlie*,  62  L.  J.,  Ch. 
66H  ;  [1893]  2  Ch.  369  ;  3  R.  433  ;  68  L.  T.  520  ; 

41  W.  R.  375. 

Under  a  settlement  of  real  estate  upon  trust 
for  sale,  with  power  of  postponement,  the  income 
of  the  invested  proceeds  of  sale  and  the  rents  until 
sale  were  to  be  held  upon  trust  for  a  married 
woman  for  life  for  her  separate  use  without 
power  of  anticipation.  Powers  of  management 
were  vested  in  the  trustees.  The  costs  of  manage- 
ment  being  heavy,  the  tenant  for  life  applied  for 
possession  or  receipt  of  the  rents  and  profits,  and 
for  leave  to  exercise  her  powers  under  the  Sett  led 
Land  Acts  other  than  the  powers  of  sale  and 
exchange : — Held,  (i.)  that  on  the  ground  of  con- 
venience and  economy,  the  court  would  have 
exercised  its  discretion  by  letting  the  tenant  for 
life  into  possession  ;  (ii.)  that  the  Settled  Land 
Acts  afforded  additional  ground  for  exercising 
such  discretion  in  favour  of  the  tenant  for  life  ; 
(iii.)  that  it  was  convenient  to  allow  the  tenant 
for  life  to  exercise  all  the  powers  of  the  Settled 
Land  Act,  except  the  powers  of  sale  and  exchange; 
(iv.)  that  the  tenant  for  life,  there  being  no  case 
against  the  trustees,  must  pay  the  costs.  Dictum 
in  Wythet,  In  re  (supra),  disapproved.  BaguVs 
Settlement,  In  re,  Bagot  v.  Kittoe,  63  L.  J.,  Ch. 
515  ;  [1894]  1  Ch.  177  ;  8  R.  41  ;  70  L.  T.  229  ; 

42  W.  R.  170. 


Women.] — The  power  of  the  court  to  make 


an  order  allowing  an  equitable  tenant  for  life  to 
take  possession  of  settled  property  is  discretionary, 
and  will  only  be  made  upon  proper  undertakings. 
The  circumstances  under  which,  and  the  terms 
upon  which,  the  order  will  be  made,  depend 
upon  the  facts  of  each  particular  case.  Newen, 
In  re,  Xewen  v.  Barnes,  63  L.  J.,  Ch.  763  ;  [18941 
2  Ch.  297  ;  8  R.  309  :  70  L.  T.  653  ;  43  W.  R.  58^ 
58  J.  P.  767. 

Similar  considerations  apply  in  the  making  of 
an  order,  giving  an  equitable  tenant  for  life  the 
custody  of  title  deeds.    Ih. 

Such  an  order  may  be  made  where  the  tenant 
for  life  is  a  woman.    Ih. 

The  fact  that  the  tenant  for  life  has  mortgaged 
his  interest  is  not  conclusive  against  giving  him 
possession  of  the  property,  but  is  a  very  strong 
reason  for  not  granting  an  application  for  the 
custody  of  the  title  deec^.    Ih, 

Originatiiig  Snmmoni  or  Writ — Parties  — 
Costs.] — BagoVs  SettUanent,  In  re  (supra),  held 
to  authorise  the  making  of  an  order  for 
letting  the  tenant  for  life  into  possession  upon 
an  originating  summons.  The  trustees  are  as  a 
rule  the  only  necessary  respondents.  A  trustee, 
who  is  also  a  beneficiary,  should  sever  and  will 
be  allowed  his  separate  costs.  A  reversioner  is 
entitled  to  appear,  but  is  not  as  of  right  entitled 


to  costs.  A  mortgagee  of  the  life  interest  is  a 
necessary  party,  and  is  entitled  to  costs.    Ih. 

Undertaking  as  to  prodaetion  of  Deeds.] — 

An  equitable  tenant  for  life  of  a  settled  estate 
declared  entitled  to  the  custody  of  the  title  deeds 
upon  undertaking  not  to  part  with  them  without 
the  consent  of  the  trustees,  and  to  produce  them 
to  the  trustees  upon  all  reasonable  occasions. 
Burnahy't  Settled  Estates,  In  re,  58  L.  J.,  Ch. 
664  ;  42  Ch.  D.  621  ;  61  L.  T.  22. 

d.  Troat  for  Sale. 

Devise  to  Pay  Debts.]— In  order  that  land 
may  be  subject  to  a  trust  or  direction  for  sale 
within  s.  63  of  the  Settled  Land  Act,  1882,  an 
implied  trust  or  direction  for  that  purpose  arising 
from  a  devise  on  trust  to  pay  debts  is  suflScient. 
Mc  Curdy' s  Settled  Estate,  In  re,  27  L.  R.  Ir. 
395. 

Vo  Person  Entitled  to  Income.] — If  when 
trustees  under  an  absolute  trust  for  sale,  contract 
to  sell,  there  is  no  person  who,  under  the  instru- 
ment creating  the  trust,  is  entitled  to  the  income 
of  the  money  arising  from  the  sale,  or  of  the 
land  until  sale,  for  his  life,  or  any  other  limited 
period,  s.  63  does  not  apply,  but  the  trustees  can 
exercise  the  trusts  for  sale  just  as  they  could 
have  done  prior  to  the  passing  of  the  act.  Earle 
and  Wehster*s  Contract,  In  re,  52  L.  J.,  Ch. 
828 ;  24  Ch.  D.  144 ;  48  L.  T.  961  ;  31  W.  R. 
887. 

Direction  for  Postponed  Sale.] — Estates  de- 
vised on  trust  for  sale  with  a  direction  that  the 
M.  estate  should  not  be  sold  for  twenty^  years 
from  date  of  the  will,  for  the  purpose  of  trans- 
mission the  real  estate  to  be  treated  as  converted 
from  testator's  death,  and  the  rents  previous  to 
conversion  to  be  applied  in  the  same  manner  as 
the  income  of  the  proceeds  of  sale.  The  trusts 
were  for  the  children  at  twenty-five  or  marriage  : 
— Held,  there  was  no  trust  or  direction  for 
sale  within  s.  63  of  the  Settled  Land  Act,  1882. 
Home's  Settled  Estate,  In  re,  57  L.  J.,  Ch.  790  ; 
39  Ch.  D.  84  ;  59  L.  T.  580  ;  37  W.  R.  69— C.  A. 

B.  SALES. 

1.  In  General. 

Application  to  Conrt.] — ^At  the  date  of  an 
application  for  a  sale  under  the  19  &  20  Vict, 
c.  120,  a  succession,  remainder,  or  reversion  must 
be  existing.  Section  27  of  the  act  only  limits 
the  time  within  which  the  court  is  empowered  to 
lease  or  sell,  &c.,  under  the  act.  BirUe*s  Settled 
EHates,  In  re,  2  N.  R.  252 ;  82  L.  J.,  Ch.  439  ; 
8L.  T.408;  11  W.  R.  739. 

Property  not  Settled.] — Where  settled  realty 
became  in  part  emancipated  fi*om  all  settlement^ 
by  becoming  vested  in  persons  in  fee,  and  in 
other  persons  as  mortgagees  : — Held,  that  an 
order  obtained  in  the  matter  of  the  19  &  20 
Vict.  c.  120,  and  in  the  matter  of  the  estates- 
comprised  in  the  original  settlement,  for  the  sale 
of  all  the  lands  comprised  therein,  was  erroneous. 
'ITutmpson,  In  re,  Green  v,  Thompson,  1  Johns. 
418;  5  Jur.  (N.S.)  1.S43. 

Jurisdiction.] — Semble,  that  the  court  has 
jurisdictio.1  to  order  a  sale  under  the  act,  not- 
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withstanding  the    existence   of    powers  under 
which  the  proposed  sale  may  be  enectnaL    Ih, 

Prospective  Order.] — When  the  settlor  declared 
that  the  estate  shall  not  be  leased  or  sold  until 
the  happening  of  a  future  event,  the  court  will 
not,  merely  to  save  expense,  make  a  prospective 
order.  Hurle's  Settled  EstateSy  In  re,  2 
H.  &  M.  196 ;  5  N.  R.  167  ;  11  Jur.  (N.S.)  78  ; 
11  L.  T.  592  ;  13  W.  R.  171. 

Surface  apart  firom  Minerals.] — The  court 
can,  under  25  k  26  Vict.  c.  108,  give  a  general 
direction  that  persons  having  powers  of  sale  and 
exchange  in  a  settlement  or  will,  not  expressly 
authorising  the  reservation  of  minerals  on  a  sale, 
or  the  sale  of  minerals  apart  from  the  land,  may 
exercise  the  powers  as  if  they  did  authorise  such 
reservation  or  separation.  Wynn^  In  re,  L.  R. 
16Eq.  237;  21  W.  R.  695. 

Whether  Contract  Vecetsary.] — Under  the 
19  &  20  Vict  c.  120,  the  court,  upon  petition  to 
sanction  a  contract  for  sale  by  trustees,  can 
only  authorise  a  contract  already  entered  into, 
or  such  contracts  as  the  petitioners  may  satisfy 
the  court  to  be  beneficial,  but  it  cannot  authorise 
a  sale  generally.  Peacock,  In  re,  12  Jur.  (N.8.) 
959  ;  15  L.  T.  263  ;  15  W.  R.  100. 

Land  stood  settled  upon  trust  for  A.  for  life, 
and  after  her  decease  for  sale.  On  petition  by 
the  trustees,  tenant  for  life,  and  all  other  bene- 
ficiaries, for  a  sale  during  her  life  no  particular 
contract  was  referred  to  : — Held,  that  the  court 
could  under  the  40  &  41  Vict.  c.  18,  s.  16, 
authorise  the  trustees  to  sell  indefinitely,  they 
bringing  the  proceeds  into  court.  Andrew^  In 
re,  38  L.  T.  877  ;  26  W.  R.  811. 

Vo  TmBtees.] — Where  there  was  no  trustee  of 
the  settled  estate  which  had  been  sold,  the  court 
required  new  trustees  to  be  appointed,  and  the 
conveyance  of  the  lands  purchased  to  be  made  to 
such  new  trustees.  Sexton  Barnes,  In  re,  6  L.  T. 
40  ;  10  W.  R.  416. 

TniBtee  Dying.] — Pending  the  completion  of 
a  sale  of  a  portion  of  a  settled  estate,  one  of  the 
two  trustees  of  the  settlement  died.  A  purchaser 
having  refused  to  take  a  conveyance  from  the 
surviving  trustee,  the  court  directed  a  petition  to 
be  presented  for  the  appointment  of  a  new 
trustee  in  the  place  of  the  deceased  trustee. 
Scott  V.  Jffeuch,  33  L.  T.  498  ;  24  W.  R.  108. 

SnccMsion  Dnty.]— On  a  sale  by  the  court  of 
settled  estates  the  uses  of  the  settlement  are  re- 
voked by  s.  22  of  the  Settled  Estates  Act, 
1877  ;  and  by  the  operation  of  s.  42  of  the 
Succession  Duty  Act,  1853,  the  duty  is  shifted 
from  the  land  sold  to  the  purchase  money  or  its 
investments,  and  the  land  in  the  hands  of  a  pur- 
chaser is  freed  from  the  succession  duty. 
Warner's  Settled  Estates,  In  re,  Warner  to  Steel, 
60  L.  J.,  Ch.  542  ;  17  Ch.  D.  711  ;  45  L.  T.  37  ; 
29  W.  R.  726. 

Ont  of  Conrt.] — ^A  sale  out  of  court  may  be 
directed  under  the  Settled  Estates  Act,  1877  (40 
&  41  Vict.  c.  18),  the  purchase  money  being 
brought  into  court ;  and  such  a  sale  may  be 
authorised  to  be  made  by  public  auction  or  pri- 
vate contract,  subject  to  a  reserved  price  to  be 
fixed  by  the  judge  in  chambers.    Adams*  Settled 


Estates,  In  re,  9  Ch.  D.  116  ;  38  L.  T.  877  ;  27 
W.  R.  110. 

The  court  has  no  jurisdiction  to  direct  a  sale 
under  the  Settled  Estates  Act,  1877,  to  be  con- 
ducted out  of  court.  Adams'  Settled  Estates, 
In  re  (supra),  not  followed.  Harvey* s  Settled 
Estates,  In  re,  21  Ch.  D.  123  ;  80  W.  R.  697. 

By  whom.] — Power  in  a  settlement  to  the 
trustees,  with  the  consent  of  tenant  for  life,  if  of 
age,  and  if  not,  of  his  guardians,  to  sell  or  ex- 
change : — Held,  that  this  power  was  exercisable 
by  the  trustees  during  the  minority,  at  the  re- 
quest and  by  the  direction  of  the  guardians  of 
the  infant  tenant  in  tail.  Newcastle's  {Biike) 
Estates,  In  re,  52  L.  J.,  Ch.  645  ;  24  Ch.  D.  129  ; 
48  L.  T.  779  ;  31  W.  R.  782. 

Persons  beneficially  entitled  to  settled  estates 
applied  by  petition,  to  which  two  beneficiaries,  of 
whom  one  was  infant,  were  made  respondents, 
for  the  sale  of  the  estates  out  of  court : — Held, 
that  the  petition  was  properly  presented,  all  the 
beneficiaries  being  before  the  court,  but  that  the 
sale  could  not  be  made  out  of  court,  but  must  be 
made  under  the  direction  of  the  court.  Dry  den's 
Settled  Estates,  In  re,  50  L.  J.,  Ch.  752  ;  45  L.  T. 
254  ;  29  AV.  R.  884. 


Absolute  Interest.]— When  the  court  sees 


clearly  on  the  construction  of  a  will  that  two 
persons  or  one  of  them  are  or  is  indefeasibly  en- 
titled to  an  estate  in  fee  simple,  it  can  direct  a 
sale  on  the  petition  of  the  two  persons  so  en- 
titled.    Williams,  In  re,  27  L.  T.  335. 

Estates  settled  on  children  at  twenty-one  or 
marriage  under  a  will  which  contained  clauses  of 
survivorship  and  accruer,  but  no  powers  of  sale 
or  demise.  The  shares  of  two  chil(hen  were  re- 
settled by  the  parties  entitled.  Four .  other 
children  had  attained  twenty-one,  and  their 
shares  were  vested  absolutely  in  them.  The 
other  three  children  were  infants.  Under  the 
19  &  20  Vict.  c.  120,  and  the  21  &  22  Vict.  c.  77, 
on  a  petition  presented  for  the  purpose  by  the 
parties  entitled  to  all  the  shares  (including  the 
trustees  and  cestuis  que  trustent  of  the  two 
shares  resettled,  certain  mortgages,  and  the 
guardians  of  the  three  infants),  the  court  made 
an  order  for  a  sale  of  the  whole  of  the  property. 
Goodwin,  In  re,  Butler,  Ex  parte,  3  Giff.  623 ; 
8  Jur.  (N.S.)  1170 ;  6  L.  T.  530  ;  10  W.  R. 
612. 

Where  parties  entitled  absolutely  to  some  of 
the  shares  joined  as  petitioners,  the  court  decreed 
the  whole  estate  to  be  sold.    lb. 

The  shares  of  children  who  have  attained 
twenty-one  may  be  included  in  an  order  for  sale 
of  the  whole  estate  upon  such  children  becoming 
co-petitioners.    lb. 

Too  Bemote  Interest.]  —  Testator  entitled 
absolutely  to  one  property  and  in  fee  to  a  con- 
tiguous settled  estate,  subject  to  a  shifting  clause 
in  favour  of  A.  in  the  event  of  testator's  children 
dying  under  twenty-one  without  issue,  devised 
aU  his  real  estate  upon  trust  for  sale.  He  left 
four  children,  the  eldest  being  twelve  years  old. 
On  a  petition  by  the  trustees  under  the  Settled 
Estates  Act,  1877,  for  the  sale  of  the  two  pro- 
perties together  and  the  apportionment  of  the 
purchase-money : — Held,  tlueit  A.*s  interest  was 
too  remote  to  be  considered,  and  the  court  being 
satisfied  on  the  evidence  that  the  proposed  sale 
would  be  more  advantageous  than  if  the  pro- 
perties were  sold  separately,  made  the  oider 
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asked  for.  Spurwajfs  Settled  Estate*,  In  re,  48 
L.  J.,  Ch.  213  ;  10  Ch.  D.  230  ;  40  L.  T.  377  ;  27 
W.  R.  302. 

Effect  of  Order  of  Court.] — Certain  portions  of 
a  settled  estate  were,  in  1878,  directed  by  the 
court  to  be  sold,  under  the  Settle<l  Estates  Act, 
1877.  No  sale  had  taken  place,  and  trustees  for 
sale  under  the  Settled  Land  Act,  1882,  had  been 
recently  appointed : — Held,  that  the  order  of 
1878  would  prevent  the  tenant  for  life  from 
selling  under  the  i^ettled  Land  Act,  1882,  but 
that  the  court  had  power,  if  a  proper  case  were 
made  out,  to  ftay  proceeding  under  that 
order.  Barrs-HaderCi  Setiltd  Ustatet,  In  re, 
49  L.  T.  661 ;  32  W.  R.  194. 

How  Carried  out.]  —  On  a  petition  for  the 
purchase  of  a  trust  estate  without  the  necessity 
of  a  sale  by  auction,  the  court  referred  the  matter 
to  chambers,  and  directed  that,  if  it  should 
appear  by  the  certificate  that  it  was  fit  and 
proper,  and  for  the  benefit  of  all  parties  in- 
terested, the  petitioner  should  be  the  purchaser 
of  the  property,  a  conveyance  should  be  made  to 
that  effect.    UiUon,  In  re,  14  L.  T.  129. 

Copyhold — Enfirancliisement.] — Upon  a 

petition  for  the  sale  of  settled  real  estate,  partly 
freehold  and  partly  copyhold,  the  court  directed 
the  copyholds  to  be  enfranchised,  the  whole  to  be 
sold  as  freehold,  and  the  costs  of  enfranchise- 
ment to  be  paid  out  of  the  proceeds  of  sale. 
Adair,  In  re,  42  L.  J.,  Ch.  841  ;  L.  R.  16  Eq. 
124. 

Objeotion  to  Jurisdiction.] — It  is  competent  to 
a  purchaser  under  the  19  &  20  Vict.  c.  120,  to 
object  at  any  time  before  completion  that  the 
order  for  sale  was  in  excess  of  the  juristliction 
of  the  court.  Thompson,  In  re,  Green  v.  Thomp- 
son, 1  Johns.  418  ;  5  Jur.  (N.8.)  1343. 

Conveyance — Lots.] — Where  land  is  sold  pur- 
suant to  an  order  of  tne  court,  under  the  1 9  &  20 
Vict.  c.  120,  the  conveyance  must  be  settled  by 
the  judge  whether  the  parties  differ  or  not. 
Fyre's  Settled  Estates,  In  re,  4  K.  &  J.  268  ;  4 
Jur.  (N.s.)  830. 

But  where  land  is  to  be  sold  in  lots,  and  one 
conveyance  had  been  settled  by  the  convey- 
ancing counsel  of  the  court,  it  may  be  adopted 
by  the  chief  clerk  for  all  the  rest,  in  which  no 
special  circumstances  exist  to  render  such  a 
course  improper.    Ih, 

Inftuit — Contingent  Interest.] — Real  estate  to 
which  an  infant  was  entitled  contingently  on  his 
attaining  twenty-one  was  orderefi  to  be  sold  as 
a  settled  estate  within  the  provisions  cf  the  act. 
Liddell,  In  re,  Liddell  v.  lAddell,  52  L.  J.,  Ch. 
207  ;  31  W.  R.  238. 

By  Trustees  out  of  Court. ]»The  court 

can  authorise  trustees  who  have  been  appointed 
for  the  purposes  of  the  Settled  Land  Act,  1882, 
to  sell  property  of  their  infant  cestui  que  trust 
out  of  court.  Price,  In  re,  Leighton  v.  Price, 
27  Ch.  D.  552  ;  61  L.  T.  497  ;  32  W.  R.  1009. 

Real  estate  devised  upon  trust  to  pay  an 
annuity  to  a  daughter  and  after  her  death  upon 
trust  for  all  her  children  who  should  attain 
twenty-one,  equally.  The  daughter  died,  leaving 
children,  some  of  whom  were  infants.  The 
trustees  having  oontracted   for  the  sale  of   a 


portion,  a  petition  was  presented  on  behalf  of 
the  infant  children,  but  the  court  refused  to 
authorise  such  sale  under  the  19  &20  Vict.c.  120. 
Burdins  Will,  In  re,  28  L.  J.,  Ch.  840  ;  5  Jur. 
(N.s.)  1378;  2  L.  T.  70— L.JJ.  Affirming  7 
W.  R.  711. 


Absolute  Trust  for  Sale — Order  for  Sale 

— Concurrence  of  Tenant  for  Life  not  Bequired.l 

— A  testator  devised  all  his  real  and  personal 
estate  to  trustees  upon  trust  after  the  death  of 
his  wife  absolutely  to  sell  the  whole  of  his  pro- 
perty at  their  discretion,  and  to  pay  one- four- 
teenth   part  of    the  proceeds  to  each    of    his- 
fourteen  children  at  twenty-one  or  marriage^ 
the  daughters'  shares  being  settled  for  life  with 
remainders  over.     In  an  administration  suit,  the 
wife  being  dead,  an  order  was  macle  for  sale  of  i«irt 
of  the  estate  by  the  trustees  : — Held,  that  the  con- 
currence of  the  children  constituting  the  tenant 
for  life  under  the  Settled  Land  Act,  18S2,  was 
not  necessary ;   but  even  if  such  concurrence 
would  be  necessary  the  order  of  the  court  was 
sufficient  to  enable  the  trustees  to  sell  without 
joining  any  of  the  children  in  the  conveyance. 
Taylor  v.  Ponria,  53  L.  J.,  Ch.  409  ;  25  Ch.  D. 
646  ;  50  L.  T.  20  ;  32  W.  R.  335. 

Concurrence  of  all  Beneficiaries.]  —  Estates 
devised  on  trust  for  a  daughter  for  life,  with 
remainder  for  all  the  daughter's  children  equally,, 
as  tenants  in  common,  the  shares  of  the  children 
to  be  vested  at  twenty-one  or  marriage.  The 
will  contained  clauses  of  survivorship  and 
accruer,  but  bo  powers  of  sale  or  demise.  The 
daughter  died  lejiving  nine  children.  The  shares 
of  two  children  were  resettled  by  the  parties 
entitled.  Four  other  children  had  attained 
twenty-one,  and  their  shares  were  vested  abso- 
lutely in  them.  The  other  three  children  were 
infants.  Under  the  19  &  20  Vict.  c.  120,  aud 
the  21  &  22  Vict.  c.  77,  on  a  petition  presented 
for  the  purpose  by  the  parties  entitled  to  all  the 
shares  (including  the  trustees  and  cestuis  que 
trust  en  t  of  the  two  shares  resettled,  certain 
mortgagees,  and  the  guardians  of  the  three 
infants),  the  court  ordered  a  sale  of  the  whole 
of  the  propertv.  Goodwin,  In  re,  Butler^  Et 
parte,  3  Giff.  623  :  8  Jur.  (N.8.)  1170 ;  6  L.  T. 
530  ;  10  W.  R.  612. 

The  shares  of  children  who  have  attained 
twenty-one  may  be  included  in  an  order  for  sale 
of  the  whole  estate  upon  such  children  becoming 
co-petitioners.    Ih. 

Call  on  Shares — Bemaindermen.] — Where 
remainderman  (to  avoid  forfeiture)  paid  calls  on 
shares  of  unlimited  liability,  settled  by  a  mar- 
riage settlement  containing  power  to  vary 
investments  with  the  consent  of  the  tenant  foV 
life,  the  court  refused  to  oitler  a  sale  of  the 
shares  upon  the  ap))lication  of  the  remainderman 
without  the  consent  of  the  tenant  for  life. 
Parke  v.  Thackray,  24  W.  R.  21. 

Persons  Appointed  to  Convey.] — Real  estate, 
the  equity  of  redemption  in  which  was  devised 
in  strict  settlement,  was  ortlered  to  be  sold,  and 
an  order  was  made  appointing  A.  and  B.,  under 
the  19  &  20  Vict.  c.  120,  to  convey.  A  subsequent 
order  declared  that  the  order  should  bind  the 
mortgagees.  After  this  the  mortgagees  conveyed 
the  legal  estate  in  the  real  estate  to  the  trustees 
of  the  will : — Held,  that  notwithstanding  such 
conveyance  by  the  mortgagees,  A.  and  B.  had 
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power  to  convey,  and  that  Ihe  concurrence  of  the 
trustees  of  the  will  was  unnecessary.  Eqre  v. 
Sf/uiiff^rjf^  Ypo,  Ex  parte,  28  L.  J..  Cli.  439  ;  5 
Jur.  (N.8.)  703 ;  7  W.  R.  366. 

Tenant  for  Life — Innatio.] — Land  of  which  a 
lunatic  is  tenant  for  life  cannot  be  sold  for  build- 
in?  purposes,  under  16  k.  17  Vict,  c.70,  s.  125,which 
api)iies  only  to  lands  of  which  a  lunatic  is  seised 
or  entitled  in  fee.  Corhttt,  In  r«,  35  L.  J.,  Ch. 
798  ;  L.  K.  1  Ch.  51G  ;  12  Jur.  (N.S.)  679 ;  U 
L.  T.  748  ;  14  W.  R.  904. 

Neither  can  such  land  be  sold  under  the 
powers  conferred  by  s.  116,  unless  the  sale  is 
actually  for  one  of  the  purposes  specified  in  that 
section.     Ih. 

Semble,  where  it  is  desirable  that  the  land  of 
a  lunatic  tenant  for  life,  who  has  a  sufficient 
maintenance,  should  be  sold  for  building  pur- 
poses, the  proper  course  is  to  apply  to  the  court 
under  the  Settled  Estates  Acts.    Ih, 

Will — ^Power  of  Sale  and  Conversion — **  Ex- 
press Declaration."] — A  testator  devised  land  to 
his  trustees  on  trust  to  sell  with  power  to  post- 
pone sale,  and  expressed  an  earnest  wish  that 
his  mineral  land  should  remain  in  his  family  for 
a  considerable  number  of  years,  and  he  expressed 
his  will  to  be  that  the  trust  for  sale,  so  far  as  it 
related  to  his  mineral  lands,  should  not  be  exer- 
cised until  after  the  decease  of  his  children.  On 
a  petition  for  the  sale  of  the  mineral  lands  in  the 
lifetime  of  certain  of  his  children : — Held,  that 
these  words  did  not  constitute  an  "express 
declaration "  within  s.  38  of  the  Settled  Estates 
Act,  1877,  to  prevent  the  court  from  exercising 
its  statutory  powers.  Peake's  Settled  Extatet,  In 
re,  63  L.  J.,  Ch.  109  ;  [1893]  3  Ch.  430  ;  3  R. 
722 ;  69  L.  T.  281  ;  42  W.  R.  125. 

Wkere  no  Benefieial  Owner— Trust  for  Aoon- 
mxdation — Sale  for  Pee  Parm  Bent] — Trustees 
of  a  will,  containing  a  trust  for  sale  oi  land,  and 
giving  them  power  of  leasing  and  management 
until  sale,  are  persons  who,  if  there  is  no  bene- 
ficial owner  for  the  time  being  of  the  rents  and 
profits,  may  be  authorised,  on  petition,  to  sell 
such  land  for  building  at  fee  farm  rents,  and  for 
such  purpose  to  undertake  works  necessary  for 
developing  the  estate.  Qusere,  whether  a  definite 
plan  for  such  development  ought  not  to  be  pre- 
sented to  the  court.  Christy  s  Settled  Estates, 
In  re,  8  R.  439  ;  42  W.  R.  613. 

Improvement  of  Land  Aet — ^Priorities.] — A 
public  company  was  formed  to  erect  certain 
works,  and  borrowed  money  for  the  purpose, 
giving  mortgages  to  secure  repayment  with 
interest.  By  several  statutes,  the  exchequer  loan 
commissioners  are  authorised  to  advance  money 
to  assist  in  completing  public  works,  and  to  take 
mortgages  on  the  works,  and  on  the  tolls  and 
profits,  &c.,  of  such  works  ;  and  priority  is  given 
to  mortgages  given  to  the  commissioners  over 
mortgages  made  to  private  individuals,  except 
bond  fide  creditors,  who  at  the  time  of  the  ad- 
vances by  the  commissioners  are  entitled  to  repay- 
ment. The  1  &  2  Will.  4,  c.  26  gave  power  to  the 
commissioners,  in  case  of  default  of  payment,  to 
enter  and  sell.  The  5  &  6  Vict.  c.  9  enacted  that 
the  property  sold  by  the  commissioners  should 
be  held  freed  and  discharged  from  all  claim  and 
demand  of  the  mortgagees,  or  of  persons  claim- 
ing under  them,  in  all  respects  as  if  they  were 
foreclosed ;   provided,  that  nothing  herein  con- 


tained shall  prejudice  the  rights  "  of  any  credi- 
tors, in  respect  of  any  surplus"  arising  on  the 
sale  : — Held,  that  the  commissioners  had  a  legal 
right  to  enter  and  sell ;  and  that  after  their 
claim  for  interest  had  been  satisfied,  the  surplus 
was  liable  for  the  interest  due  to  the  other  credi- 
tors ;  but  that  this  liability  could  be  enforced 
against  the  commissioners  only,  and  not  against 
the  purchaser.  S.  E.  Ry.  v.  Jortln,  6  H.  L.  Cas. 
426 ;  27  L.  J.,  Ch.  145  ;  4  Jur.  (N.8.)  467. 


Olebe  Lands — Order  by  Inelosnre  Com* 


missioners  for  Payment  of  Arrears.] — A  rent- 
charge  for  a  certain  period  of  time,  in  arrear, 
charged  by  an  order  made  by  the  inclosure  com- 
missioners upon  the  inheritance  of  glebe  lands  of 
a  rectory,  under  the  provisions  of  the  General 
Land  Drainage  and  Improvement  Company's 
Act  of  1849  (12  &  13  Vict.  c.  xci.),  was,  under 
the  provisions  of  the  same  act,  ordered  to  be 
raised  by  a  sale  of  the  glebe  lands.  In  an  action 
by  the  owners  of  a  rent-charge,  in  arrear,  charged 
on  glebe  lands,  for  a  declaration  that  they  were 
entitled  under  the  order  made  by  the  inclosure 
commissioners  to  a  charge  on  the  lands  for  the 
sums  due  and  to  become  due  of  the  rent-charge, 
and  asking  for  a  sale  of  the  lands,  the  ecclesi- 
astical commissionei^  were  made  defendants : 
—  Held,  that  the  ecclesiastical  commissioners 
were  not  necessarv  parties.  Scottish  Widows* 
Fund  V.  Craig,  51  L.  J.,  Ch.  363  ;  20  Ch.  D.  208  ; 
30  W.  R.  463. 


Soottisli  Act — Personal  Action  against 


Possessor  of  tlie  Land.] — By  the  Scottish  Drain- 
age and  Improvement  Company's  Act,  1856  (19 
&  20  Vict.  c.  Ixx.),  s.  61,  "  Every  charge  on  land 
by  virtue  of  this  act  may  be  recovered  by  the 
company  or  the  person  for  the  time  being  entitled 
to  the  same  by  the  same  means  and  in  like 
manner  in  all  respects  as  any  feu  duties,  or  rent^ 
or  annual  rent,  or  other  payment  out  of  the  same 
lands  would  be  recoverable  in  Scotland"  : — 
Held,  that  it  was  not  competent  for  the  company 
to  maintain  a  pereonal  action  against  a  land- 
owner for  the  annual  charge  upon  the  land  under 
the  act.  Scottish  Drainage  arid  Improvement  Co, 
V.  Campbell,  14  App.  Cas.  139. 

2.  By  Tenant  foe  Life. 

Who  is — Conditional  Life  Estate— Porfeitnre 
by  Non-residence — Invalidity  of  Condition.] — 

Estates  devised  to  the  use  of  a  son  so  long  as  he 
should  reside  on  some  part  of  the  estate  for  not 
less  than  three  months  in  each  year,  and  after 
death  of  the  son  for  the  benefit  of  his  children  as 
he  should  by  will  appoint ;  and,  in  default  of 
such  appointment,  or,  if  he  should  fail  in  com- 
pliance with  the  above  condition,  to  trustees,  on 
trust  for  sale  and  distribution,  of  the  proceeds  of 
sale  among  the  son's  children : — Held,  that  the 
son  had  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Act,  and  could  sell  the  estate,  and 
that,  notwithstanding  the  condition  as  to  resi- 
dence, he  would,  by  virtue  of  s.  51  of  the  act,  be 
entitled  to  the  income  of  the  proceeds  of  sale 
during  his  life.  Pagefs  Settled  Estates,  In  re^ 
55  L.  J.,  Ch.  42  ;  30  Ch.  D.  161 ;  53  L.  T.  90  y 
33  W  R.  898. 

Personal  Oocnpation — **  In  Possession."} 

— Where  by  a  settlement  lands  were  limited  U> 
trustees  for  a  term  of  years  upon  trust  to  permit 
the  premises  to  be  personally  occupied  by  the 
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widow  of  a  tenant  for  life  during  her  life,  so  long 
as  she  should  remain  a  widow  and  should  be 
desirous  of  personally  occupying  the  same,  and 
after  her  decease  or  second  marriage  over,  and 
the  widow  had  not  expressed  any  desire  to  per- 
sonally occupy  the  same,  but  had  joined  in  leasing 
the  premises  for  a  term  of  five  years,  it  was  held 
that  if  upon  the  determination  of  the  lease  the 
lady  should  be  desirous  of  personally  occupying 
the  premises,  she  would  then,  but  not  before, 
have  the  powers  of  a  tenant  for  life  for  the 
purposes  of  the  Settled  Land  Acts,  under  s.  58 
of  the  act  of  1882.  Edwards'  Settlement^  In  re. 
66  L.  J.,  Ch.  658 ;  [1897]  2  Ch.  412  ;  76  L.  t! 
774. 

Persons  entitled  to  Bid  at  Sale — ^Life 

Sstates  bought  I  baok.] — Settled  lands  were  ap- 
pointed to  a  father  for  life,  and  after  his  death 
to  trustees  during  life  of  W.,  and  after  his  death 
to  his  sons  successively  in  tail  male,  remainder 
to  trustees  during  life  of  G.,  with  remainders 
over.  The  appointments  to  trustees  were  on 
trust  to  absolutely  sell  the  life  estates,  and  pay 
the  proceeds  to  W.  and  G.  as  tenants  in  common. 
It  was  provided  that  until  sale  the  rents  and 
profits  of  the  life  estates  should  be  paid  to  W. 
and  G.  in  equal  shares  as  tenants  in  common. 
W.  and  G.  covenanted  not  to  claim  the  life 
estates  in  specie,  it  being  the  intention  of  the 
parties  that  the  trusts  for  sale  should  be  absolute 
and  irrevocable.  On  a  sale  by  W.  and  G.  after 
the  father's  death  : — Held,  that  as  either  W.  or 
O.  alone  or  both  of  them  together  might  bid  at 
any  sale  by  the  trustees,  they  must  be  treated  as 
if  they  had  bought  the  life  estates  back,  in  which 
case  they  wouQ  be  tenants  for  life,  and  could 
therefore  sell  under  the  powers  of  the  act.  Hale 
und  Clarke^  In  re,  55  L.  J.,  Ch.  550 ;  55  L.  T. 
151  ;  34  W.  R.  624. 

Person  entitled  to  Inooxue  nnder  Trust  for 


Payment.] — A  testator  devised  an  estate  to  the 
use  of  trustees  for  a  term  of  years  and  subject 
thereto  to  his  son  H.  S,  for  life,  with  remainders 
over  in  strict  settlement.  The  trusts  of  the  term 
were  to  raise  portions,  to  pay  annuities,  and  to 
pay  ofE  mortgage  debts  and  other  charges.  The 
testator  directed  that  the  trustees  should  "  during 
the  continuance  of  the  last-mentioned  trusts" 
enter  into  and  hold  possession  of  the  rents  and 
profits  of  the  estate,  "  and  not  deliver  the  same 
to  any  person  beneficially  interested  in  any  part 
thereof.  Very  full  powers  of  management  were 
given  to  the  trustees,  as  well  as  such  other 
powers  over  the  estate  as  were  given  to  a  tenant 
for  life  in  possession  by  the  Settled  Land  Act, 
1882  : — Held,  that  H.  S.  was  a  person  having  the 
power  of  a  tenant  for  life  of  the  estate  within 
the  meaning  of  s.  58,  sub-s.  1,  cL  iz.,  of  the 
Settled  Land  Act,  1882,  and  that  his  consent 
was  necessary  under  s.  56,  sub-s.  2,  to  the 
effectual  exercise  by  the  trustees  of  the  powers 
of  sale  and  enfranchisement  contained  in  the 
will.  Clitheroe  Estate,  In  re^  65  L.  J.,  Ch.  107  ; 
31  Ch.  D.  135  ;  53  L.  T.  733;  34  W.  R.  169— 
O.  A.  And  see  Pocoek  and  PranherWt  Contract, 
In  re,  supra,  col.  725. 

Leasehold  interests  in  mines  were  limited  to 
trustees  for  a  term  upon  trust  to  work  the  mines 
and  invest  the  profits,  and,  subject  to  the  trusts 
of  that  term,  upon  trusts  corresponding  to 
limitations  of  freehold  estates,  under  which  A. 
was  tenant  for  life,  with  remainders  over : — 
Held,  that  during  the  subsistence  of  the  trust 


term  the  court  had  not  jurisdiction  to  order  a 
sale  upon  the  petition  of  A.  alone,  but  that  the 
court  would  have  jurisdiction  if  the  trustees  were 
joined  as  co-petitioners,  and  liberty  to  amend 
the  petition  was  accordingly  given.  Puxley,  Ex 
parte,  Ir.  ^,  2  Eq.  237. 

Discretioiiary  Tmst.]— A  trust,  although 

it  be  to  last  during  the  life  of  A.,  to  apply  t£e 
rents  and  profits  of  an  estate  for  the  benefit  of 
A.  and  his  wife  and  his  children,  if  any,  does  not 
constitute  A.,  or  A.  and  his  wife  together,  a 
tenant  for  life  of  the  estate  under  s.  2,  sub-s.  6  of 
the  Settled  Land  Act,  1882,  or  a  person  with  the 
powers  of  a  tenant  for  life  unaer  s.  58  of  that 
act.  Atkinson,  In  re,  Atkinson  v.  Bruce,  55 
L.  J.,  Ch.  49  ;  31  Ch.  D.  577  ;  54  L.  T.  403  ;  34 
W.  R.  445— C.  A. 

"Possession."]— The  word  "possession,''  in 
s.  2,  sub-s.  5,  and  in  s.  53,  sub-s.  1,  is  to  be  read 
as  in  antithesis  to  "  remainder  "  or  "  reversion." 
Ih. 

"So  entitled."]— The  words  " so  entitled,"  in 
s.  2,  sub-s.  6,  mean  entitled  under  the  direction 
in  the  preceding  sub-section,  i.e.  for  life.    Ih, 

Vo  Legal  or  Equitable  Estate  in  Posses- 
sion.]— Real  estate  devised  to  trustees  upon 
trust  for  twenty  years  after  testator's  death,  to 
manage  and  to  accumulate  or  invest  rents  in 
purchase  of  land,  and  after  the  determination  of 
the  twenty  years  to  settle  the  devised  and 
purchased  real  estate  to  the  uses  and  upon  the 
trusts  of  an  existing  settlement  under  which  the 
testator's  son  took  certain  estates  as  tenant  for 
life  : — Held,  that  the  testator's  son,  not  having 
any  estate  or  interest  in  possession  until  the 
determination  of  the  term,  had  not,  during  its 
continuance,  the  powers  of  a  tenant  for  life. 
Strangways,  In  re,  Hickley  v.  Strangways,  56 
L.  J.,  Ch.  195  ;  84  Ch.  D.  423  ;  55  L.  T.  714  ;  35 
W.  R.  83— C.  A. 

Person  in  Receipt  of  Bents  under  Thellns- 

son  Act.] — A  person  receiving,  whether  in  his 
own  right  or  as  executor,  the  rents  of  land  under 
a  direction  to  accumulate  which  is  avoided 
by  the  Thellusson  Act,  has  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882. 
Vine  V.  Raleigh,  65  L.  J.,  Ch.  103  ;  [1896]  1  Ch. 
37  ;  73  L.  T.  655  ;  44  W.  R.  169. 

Vo  Income  arising.] — Subject  to  a  term  for 
raising  certain  sums,  freehold  estates  were  de- 
vised to  the  use  of  trustees  during  the  life  of 
A.,  with  remainders  to  the  use  of  A.'b  children 
and  issue.  The  trustees  were  directed  to  enter 
into  possession  of  and  manage  the  property, 
pay  outgoings,  keep  down  the  interest  on  incum- 
brances, and  during  A.'s  life  to  pay  out  of 
the  residue  an  annuity,  and  pay  the  ultimate 
residue  to  A.  The  estates  were  so  heavily 
incumbered  that  A.  had  received  nothing,  and 
there  was  no  prospect  of  his  receiving  anything 
for  many  years  : — Held,  that  A.  was  within  the 
meaning  of  the  Settled  Land  Act,  1882,  s.  58, 
sub-s.  (1),  cl.  iz.,  and  therefore  possessed  the 
power  of  selling  given  by  the  act  to  tenants  for 
life.  Jones,  In  re,  53  L.  J.,  Ch.  807  ;  26  Ch.  D. 
736  ;  60  L.  T.  466  ;  82  W.  R.  735— C.  A. 

Vo   Trustees.] — Estates  devised   to   trustees 
upon  trust  to  pay  rents  to  A.  for  life,  and  after 
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his  decease  to  sell  and  stand  possessed  of  proceeds 
for  all  A^'s  children.  A.  was  a  widower,  seventy 
years  old,  and  he  had  one  child  only,  and  she 
and  her  husband,  in  July,  1880,  contracted  to 
cell  her  reversion  in  the  estate  to  the  plaintiff. 
The  tenant  for  life,  in  January,  1883,  advertised 
the  estate  for  sale  under  the  powers  of  the  Set- 
tled Land  Act,  1882.  On  motion  by  the  plaintiff 
to  restrain  the  tenant  for  life  from  selling : — 
Held,  that  the  tenant  for  life  had  power  under 
the  act  to  seU  the  fee-simple  and  inheritance  of 
the  property  if  he  shoidd  comply  with  the 
provisions  of  the  act ;  but  held,  also,  that  there 
were  no  trustees  to  whom  he  could  under  s.  45 
^ve  notice ;  and  an  injunction  was  granted  to 
restrain  him  from  selling  until  trustees  had  been 
properly  appointed  for  the  purpovses  of  the  act. 
Wheelivri^ht  v.  Walker,  52  L.  J.,  Ch.  274  ;  23  Ch. 
D.  752  ;  48  L.  T.  70  ;  31  W.  R.  363. 

Held,  also,  that  the  plaintiff  was  entitled  to  be 
served  with  any  summons  for  the  appointment 
of  new  trustees,  and  (the  plaintiff  objecting) 
that  the  defendant's  solicitor  ought  not  to  be 
appointed.    lb. 

Trust  for  Sale — ^Leave  to  Sell.] — ^Where  land 
was  devised  upon  trust  for  sale,  with  trusts  of 
the  proceeds  (subject  to  certain  liabilities  which 
were  shortly  cleared  off)  for  two  persons  as 
tenants  for  life,  and  then  for  the  same  persons 
as  were  the  trustees  for  sale,  and  the  trustees 
declined  to  sell  the  land : — Held,  that  leave  to 
sell  the  land,  under  s.  63  of  the  Settled  Land 
Act,  1882,  should,  under  s.  7  of  the  Settled  Land 
Act,  1884,  be  given  to  the  tenants  for  life. 
Harding'i  Settled  Estate,  In  re,  60  L.  J.,  Ch. 
277  ;  [1891]  1  Ch.  60  ;  63  L.  T.  539  ;  39  W.  R. 
118. 

Sireotion  for  Postponed  Sale — Contingent  In- 
terest— Trust  for  AoOTunnlation.] — Devise  in 
1874  of  real  estates  to  trustees  upon  trust  for 
sale,  but  with  a  direction  that  testator's  M.  estate 
should  not  be  sold  until  the  expiration  of  twenty- 
one  years  from  the  date  of  his  will ;  for  the 
purpose  of  transmission  the  real  estate  to  be 
treated  as  converted  from  the  death  ;  the  rents 
previous  to  conversion  to  be  applied  in  the  same 
manner  as  the  income  of  the  proceeds  of  sale ;  after 
payment  of  debts  and  legacies  the  surplus  pro- 
ceeds of  sale  to  be  invest^,  the  capital  to  be  held 
in  trust  for  all  the  testator's  children,  at  twenty- 
£ve  or  marriage,  in  equal  shares.  There  was  a 
maintenance  clause,  with  a  direction  to  accu- 
mulate the  unapplied  surplus  of  the  income. 
The  testator  died  in  February,  1888,  leaving  six 
children,  two  of  whom  were  over  twenty-one  but 
under  twenty-five  ;  and  four  who  were  infants  : 
— Held,  that  the  children  could  not  exercise  the 
powers  of  tenants  for  life  over  the  M.  estate,  and 
that  that  estate  could  not  be  sold  under  ss.  63,  58, 
or  59  of  the  Settled  Land  Act,  1882.  Home't 
SettUd  Ettate,  In  re,  57  L.  J.,  Ch.  790 ;  39  Ch.  D. 
34  ;  59  L.  T.  580  ;  37  W.  R.  69— C.  A. 

Votiee — ^Lnnatie.] — The  notice  to  be  given, 
tinder  s.  45  of  the  Settled  Land  Act,  1882,  by 
the  tenant  for  life  of  settled  land  to  the  trustees 
of  the  settlement,  when  he  is  intending  to  make 
a  sale  or  lease,  must  be — not  merely  general 
notice  of  an  intention  to  sell  or  lease — but  a 
notice  of  a  specific  sale  or  lease  which  is  contem- 
plated at  the  time  when  the  notice  is  given. 
The  committee  of  a  lunatic  tenant  for  life  cannot 
give  a  valid  notice  under  s.  45,  unless  he  has 
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previously  obtained  authority  from  the  court  of 
lunacy  to  do  so.  Ray't  Settled  Estates,  In  re. 
53  L.  J.,  Ch.  205  ;  25  Ch.  D.  464  ;  50  L.  T.  80  ; 
32  W.  R.  468. 

Absolute  Power — Consent  of  Titistees  of  Settle- 
ment.]— A  tenant  for  life  has  under  the  Settled 
Land  Act,  1882,  an  absolute  power  of  sale.  If 
the  trustees  believe  that  any  intended  exercise 
of  the  power  is  improper,  they  may  apply  to  the 
court  under  s.  44.  It  is  sufficient  for  the  pro- 
tection of  the  purchaser  if  when  he  completes 
there  are  trustees  to  whom  he  may  pay  his  pur- 
chase money,  and  notice  has  been  given  them 
under  s.  45,  sub-s.  1 ;  but,  quasre,  whether  a 
purchaser  is  liable  with  actual  knowledge  that 
no  notice  has  been  given.  HaMen  v.  RusseU,  57 
L.  J.,  Ch.  425  ;  38  Ch.  D.  334 ;  58  L.  T.  271 ;  36 
W.  R.  317. 

The  relative  position  and  powers  of  a  tenant 
for  life  and  the  trustees  of  a  settlement  under  the 
Settled  Land  Acts,  1882  and  1884,  considered. 
Ih. 


Sffeot  of  Preyions  Bestrietive  Aot]— « 


By  a  private  act  estates  were  vested  in  trustees 
upon  trust  by  sale  or  mortgage  thereof  to  raise 
money  for  the  discharge  of  certain  incumbrances 
and  liabilities.  The  trustees  had  an  absolute 
power  of  sale  of  all  or  any  part  of  the  estates, 
provided  that  the  trustees  should  not  sell  any  of 
the  lands  in  C.  and  11.  unless  it  should  be  abso- 
lutely necessary  for  the  purposes  of  the  act  to  do 
so,  and  in  any  case  should  not  sell  any  of  those 
lands  until  aU  the  rest  of  the  estates  were  sold. 
After  the  Settled  Land  Act,  1882,  the  tenant  for 
life  contracted  to  sell  some  of  the  lands  in  C.  and 
H.  The  whole  of  the  rest  of  the  estates  had  not 
then  been  sold  : — Held,  that  the  power  of  sale 
conferred  on  the  tenant  for  life  by  the  Settled 
Land  Act  was  an  absolute  power  over  and  above 
that  given  to  the  trustees  by  the  private  act,  and 
that  he  was  therefore  entitled  to  sell.  CJiaytor's 
Settled  Estate  Act,  In  re,  53  L.  J.,  Ch.  312  ;  25 
Ch.  D.  651  ;  50  L.  T.  88  ;  32  W.  R.  517. 

Owner  of  Undiyided  Moiety— Cononrrenoe  of 
other  Owner.] — The  tenant  for  life  of  an  un- 
divided moiety  of  land,  where  the  other  un- 
divided moiety  is  out  of  settlement,  cannot  sell 
the  moiety  of  which  he  is  tenant  for  life,  without 
the  concurrence  of  the  owner  of  the  other  un- 
divided moiety.  Collinge's  Settled  Estates,  In 
re,  57  L.  J.,  Ch.  219  ;  36  Ch.  D.  516 ;  57  L.  T. 
221  ;  86  W.  R.  264. 

Several  Persons  Constitnting  one  Tenant  for 
Life  —  Separate  Solieitors  —  Costs.]  —  Where 
several  persons  entitled  as  tenants  in  common 
together  constitute  a  tenant  for  life  for  the  pur- 
poses of  the  Settled  Land  Act,  1882,  they  need 
not,  on  a  sale  of  the  settled  land,  employ  a 
common  solicitor  to  carry  out  the  sale ;  and 
costs  of  separate  solicitors  for  perusing  and 
completing  the  conveyance  will  be  allowed  out 
of  the  proceeds.  Smith,  In  re,  Smith  v.  Lan- 
caster, 63  L.  J.,  Ch.  842  ;  [1894]  3  Ch.  439  ;  7 
R.  465  ;  71  L.  T.  511 ;  43  W.  R.  17— C.  A. 

Consent  of  Assignee  for  Value — Service  of 
Snnunons  for  Besoission  of  Contraot.l — ^A  tenant 
for  life  contracted  to  sell  the  settled  estates  free 
from  incumbrances.  His  wife,  who  claimed  to 
be  an  assignee  for  value  of  his  life  interest  was 
not  a  party  to  the  contract,  and  refused  to  con- 
sent to  .the  sale.     The  purchaser  took  out  a 
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summons  under  the  Settled  Land  Acts,  and  the 
Vendor  and  Purchaser  Act,  asking  for  a  declara- 
tion whether  her  consent  was  necessary  and  hatl 
been  obtained,  and  that,  if  it  was  necessary  and 
had  not  been  obtained,  he  was  entitled  at  his 
option  to  rescind  the  contract  or  to  have  specific 
performance,  with  compensation.  The  summons 
was  served  on  the  vendor  and  also  on  his  wife. 
She  appeared,  and  on  the  hearing  objection  was 
taken  on  her  behalf  to  the  juriKiiction  : — Held, 
that  she  had  been  improperly  served  with  the 
summons,  and  must  be  dismissed  from  the  pro- 
ceedings. Aileifhury  Sett  ltd  Entates.  In  re^  62 
L.  J.,  Ch.  1012 ;  3  R.  704 ;  69  L.  T.  493 ;  42 
W.  R.  45. 

Prioe.] — Where  the  tenant  for  life  of  a  settled 
estate  is  attempting  to  sell  it,  and  the  remainder- 
man offers  to  buy  the  estate  at  its  full  value,  the 
remainderman  is  entitled  to  an  injunction  re- 
straining the  tenant  for  life  from  selling  at  a 
less  price  than  that  oilered  by  the  remainderman, 
or  from  selling  to  any  person  other  than  the 
remainderman  without  giving  him  a  reasonable 
opportunity  of  purchasing  the  estate  at  a  higher 
price  than  may  be  offered  by  any  other  bidder. 
Wheelwright  v.  Walker,  48  L.  T.  867  ;  31  W.  R. 
912. 

Increase  in  Valne.] — Independently  of 

the  cumulative  powers  of  sale  given  to  tenants  i 
for  life  by  the  Settled  Land  Act,  1882.  the  tenant  \ 
for  life,  and  the  trustees  under  a  will  which 
gives  them  power  to  sell  the  estate  at  the  request 
and  by  the  direction  of  the  person  or  persons  for 
the  time  being  entitled  to  the  actual  freehold  of 
the  devised  property,  will  not  be  restrained  from 
selling  the  estate  at  the  request  and  for  the 
benefit  of  the  tenant  for  life  on  merely  specu- 
lative evidence  adduced  by  the  remainderman  of 
an  expected  future  increase  in  the  value  of  the 
property  from  the  development  of  coal  mines, 
and  the  construction  of  a  railway  through  the 
estate.  Thovias  v.  Williams,  62  L.  J.,  Ch.  603  ; 
24  Ch,  D.  568  ;  49  L.  T.  Ill  ;  31  W.  R.  943. 

Pendency  of  Administration  Action.]  —  A 
tenant  for  life  can  sell  after  decree  made  in 
administration  action.  Cardigan  (Lady)  v. 
Ourzon-Howe,  56  L.  J.,  Ch.  71  ;  30  Ch.  D.  631 ; 
63  L.  T.  704  ;  38  W.  R.  836. 

Bestraint  on  Anticipation.] — ^A  jointress  has 
not  a  concurrent  estate  or  interest  with  the 
tenant  for  life,  but  only  a  charge  on  the  estate  so 
long  as  the  jointure  is  paid.  On  a  sale  by  the  tenant 
for  life  free  from  incumbrances,  a  restraint  on 
anticipation  was  released  by  the  court  in  order 
to  enable  a  jointress  to  consent  to  the  payment 
off  out  of  the  purchase  money  of  certain  mort- 
gages to  which  her  jointure  had  priority. 
Aileubvry  (Marqvi»)  and  Iteagh  (Lord),  In  re, 
62  L.  J.,  Ch.  713  ;  [1893]  2  Ch.  345  ;  8  R.  440  ; 
69  L.  T.  101 ;  41  W.  R.  644. 

Infant— Executory  Limitation  over — Death 
under  Twenty-one  without  Issne.]  —  Estates 
devised  to  the  use  of  the  testator's  wife  and 
G.  T.,  upon  trust  to  pay  the  net  rents  and 
income  to  the  wife  for  the  maintenance  of  the 
testator's  son  until  twenty-one,  and  without 
being  liable  to  account  for  the  same  ;  and  upon 
the  son's  attaining  twenty-one,  then  upon  trust 
for  him  absolutely ;  but  if  he  should  die  under 
twenty -one  without  leaving  issue,  then  upon  trubt 


for  the  wife  for  life,  and  after  her  death  upoo 
the  trusts  therein  mentioned: — Held,  under  the 
Settled  Land  Act,  1882,  s.  68,  sub-s.  2,  that  the 
infant  son  had  the  powers  of  a  tenant  for  life^ 
being  tenant  in  fee-simple  with  an  executory 
limitation  over  in  case  of  dying  under  twenty- 
one  without  issue.  Morgan,  In  re,  53  L.  J.,  C"h. 
86  ;  24  Ch.  D.  1 14  ;  48  L.  T.  964  ;  31  W.  R.  948. 


Shares  Vesting  at  Twenty-one.] — ^A  tes- 


tator  devised  all  the  residue  of  his  real  estate  in 
trust  for  his  six  younger  children,  and  in  case  any 
of  them  should  die  in  his  lifetime  leaving  issue 
living  at  his  decease,  and  which  issue,  beine 
male,  should  live  to  twenty -one  years,  or,  dying 
under  that  age,  should  leave  issue  surviving,  or 
being  female,  should  live  to  attain  that  age  or 
marry :  then  the  share  to  which  such  child 
would,  if  he  or  she  had  survived  the  testator, 
and  had  attained  the  age  of  twenty-one  years, 
have  become  absolutely  entitled,  should  be  held 
upon  trust  for  such  issue  : — Held,  that  the  two 
infant  children  of  one  of  the  six  younger  children 
of  the  testator  who  had  died  in  the  testator's 
lifetime  took  a  vested  interest  in  the  share  of 
their  deceased  parent,  liable  to  be  divested  on 
their  death  under  the  age  of  twenty -one  years, 
and  that  they  had,  therefore,  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882, 
s.  68,  8ub-8.  2,  in  respect  of  that  share.  JanteJt* 
Settled  Ettates,  In  re,  51  L.  T.  696 ;  32  W.  R. 
898. 


Appointment   of   Persons   to   Exercise 


Powers.] — Where,  in  the  absence  of  any  trustees 
of  a  settlement  within  the  meaning  of  the 
Settled  Land  Act,  capable  of  exercising  powers 
of  sale  over  the  settled  land,  an  appointment  has 
been  made  under  s.  60  of  persons  to  exercise  on 
behalf  of  an  infant  tenant  for  life  the  powers  of 
a  tenant  for  life,  and  to  sell  part  of  the  settled 
estate,  the  persons  so  appointed  can  make  a  good 
title  without  the  necessity  of  appointing  under 
s.  38  trustees  of  the  settlement  to  whom  notice 
of  the  intended  sale  can  be  given  under  s.  46. 
The  order  made  under  s.  60  ought  in  such  a  case 
to  direct  that  the  purchase-money  be  paid  into 
court.  Dudlty  (OnLtitejts)  and  L.  ^*  iV.  W.  By., 
In  re,  66  L.  J.,  Ch.  478  ;  35  Ch,  D.  338  ;  67  L.  T. 
10  ;  36  W.  R.  492.  And  see  £yre  v.  Saunders^ 
supra,  col.  732. 

Suspension  or  Cesser  of  Life  Estate — ^Trust 
for  AccumulaUon  of  Income  for  Payment  of 
Debts.] — Real  estate  devised  upon  trust  to  permit 
a  daughter  to  receive  the  rents  and  profits  during 
her  life  for  her  separate  use,  and  a  direction  that, 
if  a  claim  for  1000/.,  settled  on  the  marriage  of 
the  daughter,  should  be  enforced,  "  then  all  her 
interest  and  benefit  from  the  estate"  should 
"  cease  until  all  the  debts  and  claims  on  the 
same"  should  be  paid.  After  the  testator's 
death  payment  of  the  lOOOZ.  was  demanded  : — 
Held,  that  the  daughter's  hfe  estate  was  sus- 
pended only ;  that  there  was,  in  substance,  an 
estate  for  hfe  subject  to  a  "  trust  for  accumu- 
lation of  income "  for  payment  of  debts  ;  and 
therefore,  that  the  testator's  daughter  was  a 
person  having  the  powers  of  a  tenant  for  life 
within  8.  68,  sub-s.  1  (vi.)  of  the  Settled  Land 
Act,  18S2.  Williams  v.  Jeiikins,  62  L.  J.  Ch. 
665  :  [1893]  1  Ch.  700  ;  3  R.  298  ;  68  L.  T.  261  ; 
41  W.  R,  489. 

Life  Estate — Merger.] — A  tenant  for  life  of  a 
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settled  estate  agreed  to  sell  part  thereof  to  a 
company,  and  before  the  conveyance  was  com- 
pleted, by 'deed,  in  consideration  of  the  release 
by  his  son,  who  was  the  succeeding  tenant  for 
life,  of  a  rentcharge,  payable  to  him,  and  of  a 
coTenant  by  the  son  to  pay  and  keep  down 
certain  charges  in  exoneration  of  the  father,  and 
of  such  part  of  the  settled  estate  as  was  retained 
"by  the  father,  conveyed  part  of  the  settled 
estate,  including  the  land  agreed  to  be  conveyed 
to  the  company,  to  a  trustee  for  a  term  of  years 
upon  trusts  for  further  securing  the  payment  of 
the  charges  covenanted  to  be  paid  by  the  son, 
and  subject  to  such  term  and  to  the  trusts 
thereof  to  the  use  of  the  son,  his  heirs  and 
assigns  : — Held,  on  a  summons  taken  out  under 
the  Vendor  and  Purchaser  Act,  1874,  that, 
having  regard  to  the  provisions  of  s.  25,  sub-s.  4, 
of  the  Judicature  Act,  1873,  and  to  the  fact  thit 
it  was  for  the  benefit  of  the  son  that  the  father's 
life  estate  should  be  kept  alive,  the  father  s  life 
estate  was  not  merged  and  extinguished,  and 
that  he  had  the  power  to  execute  a  valid  con- 
veyance to  the  company  of  the  land  agreed  to 
be  conveyed  to  them.  Barry  Jly.  and  Winiborne 
CLord),  In  re,  76  L.  T.  489. 

Inenmbrancd — Belease  of  Part  of  Bentcharge 
oreated  under  Improvement  of  Land  Aot,  1864 — 
Content  of  Inonmbranoer — ^Approval  by  Board  of 
Agriooltore.]  —  An  improvement  rent-charge 
creatctl  under  the  Improvement  of  Land  Act, 
1864,  is  an  incumbrance  to  which  s.  5  of  the 
Settled  Land  Act,  1882,  applies;  and  a  tenant 
for  life,  selling  under  the  Settled  Land  Act  part 
of  an  estate  of  which  the  whole  is  subject  to  an 
improvement  rentcharge,  can,  with  the  consent 
of  the  owner  of  the  rent-charge  and  without 
obtaining  the  approval  of  the  Board  of  Agriculture, 
exonerate  the  land  sold  from  the  rent-charge, 
and  charge  the  same  on  the  unsold  remainder  of 
the  estate  exclusively.  Strafford  (^lAtrd)  to 
Maples,  65  L.  J.,  Ch.  124  ;  [1896]  1  Ch.  235  ;  73 
I^  T.  686  ;  44  W.  R.  259— C.  A. 

3.  What  Property  may  be  Sold. 

a.  Mansion  Honae  and  Heirlooms. 

Seryioe  of  SnmmonB.] — Service  of  a  summons 
for  leave  to  sell  the  mansion  house  and  heirlooms 
on  the  children  of  the  tenant  for  life  was  dis- 
pensed w^ith,  their  interest  being  sufficiently 
represented  by  the  trustees,  who  had  been  served. 
Brown's  Will,  Tn  re,  53  L.  J.,  Ch.  921  ;  27  Ch.  D. 
179  ;  51  L.  T.  156  ;  32  W.  R.  894. 

Besidenoe  Clanse.]— A  testator  devised  his 
mansion  house  and  estate,  to  trustees  upon  trust 
for  his  son  for  life,  with  equitable  remainders 
over  in  strict  settlement  for  the  benefit  of  the 
son's  issue ;  he  bequeathed  heirlooms  to  be 
annexed  to  the  mansion  house  and  held  in  trust 
for  the  person  for  the  time  being  entitled  to  it, 
and  he  directed  that  his  mansion  house  and 
certain  lands  thereto  belonging,  should  be  kept 
up  as  a  place  of  residence  for  the  person  for  the 
time  being  entitled  to  the  possession  thereof 
under  his  will,  and  that  the  heirlooms  should  at 
all  times  be  kept  in  the  mansion  house.  The 
trustees  bad  powers  of  sale  and  leasing  over  any 

Eart  of  the  estate  except  the  mansion  house  and 
inds  above  mentioned.  The  tenant  for  life 
applietl  for  leave  to  sell  the  excepted  mansion 
house  and  lands,  on  the  ground  that,  owing  to 
ill  health,  he  was  unable  to  reside  in  the  mansion 


house,  and  also  that  the  bulk  of  the  estate  coul  1 
not  be  sold  a<lvantageously  without  the  mansion 
house  and  adjoining  lands.  The  summons  d  d 
not  ask  for  the  sale  of  or  contain  any  reference 
to  the  heirlooms : — Held,  that  the  case  was  a 
proper  one  for  a  sale  of  the  mansion  house  and 
adjoining  lands,  but  that  leave  for  sale  would 
not  be  granted  without  some  direction  as  to  the 
disposal  of  the  heirlooms.     Ih, 

The  summons  was  then  amended,  with  the 
consent  of  the  trustees,  by  asking  for  leave  to 
sell  the  heirlooms  also,  under  s.  37  of  the  Settled 
Land  Act,  1882,  by  reference  to  an  inventory 
verified  by  affidavit,  whereupon  an  ortler  was. 
made  for  the  sale  of  the  heirlooms,  with  liberty 
for  the  tenant  for  life  to  bid  at  such  sale.    lb, 

Pnrohase  of  new  Mansion  House — Sale  and' 
Bemoval  of  Chattels.]  —  By  the  will  of  the 
settlor,  chattels  were  given  upon  trust  to  be 
held  and  enjoyed  and  go  along  with  his  P.  house. 
After  his  death  some  of  the  personalty  settled  by 
the  will  was  laid  out  in  the  purchase  of  real 
estate,  with  a  house  upon  it  more  suitable  for 
the  family  mansion  than  the  P.  house.  It  was 
desiral  to  sell  the  P.  house,  and  such  of  the 
chattels  in  it  as  were  not  suitable  for  removal  to 
the  new  house,  and  to  remove  to  that  house  such 
of  the  chattels  as  were  suitable  for  removal : — 
Held,  that  this  might  be  done.  Browne  v, 
Collins,  62  L.  T.  566. 

Proposed    Sale^Diseretion   of  Conrt.] — The 

tenant  for  life  of  settled  estates  applie<l  to  the 
court  to  sanction  the  sale  of  pictures  settled 
as  heirlooms  at  the  mansion  house,  the  money 
arising  to  be  a])plied  in  reduction  of  charges 
upon  the  settled  estates.  The  estimat^l  sum  to 
arise  from  the  sale  was  7,300/.,  and  the  annual 
income  of  the  estate  was  about  7,500/.  The 
guardians  ad  litem  of  the  tenant  in  tail  in 
remainder  and  the  trustees  op|x)sed  the  sale.  It 
appeare<i  that  there  had  been  no  substantial 
depreciation  in  the  property.  The  pictures  were 
a  characteristic  feature  of  the  mansion  house  : — 
Under  the  circumstances  of  the  case  the  court 
in  the  exercise  of  its  discretion  refused  to  sanction 
the  pioposed  sale,  Beaumont's  /Settled  Estates ^ 
In  re,  58  L.  T.  916. 

Discretion  of  Tenant  for  Life.] — Sect.  37  of  the 
Settled  Land  Act,  1882,  gives  a  tenant  for  life 
a  discretion  to  sell  heirlooms,  but  in  the  exercise 
of  that  discretio'i,  and  when  determining  whether 
they  ought  to  be  sold  or  not,  he  is  to  act  as 
trustee  not  for  himself  only,  but  for  himself  and 
all  the  persons  entitled  under  the  settlement,  and 
must  take  into  consideration  all  the  circumstances 
of  the  particular  case.  Radnor's  QEarl)  Trusts, 
In  re,  69  L.  J.,  Ch.  782 ;  45  Ch.  D.  402--C.  A. 
Affirming  63  L.  T.  191. 

Assignees  of  Tenant  for  Life  —  Consent.]  — 

Where  the  tenant  for  life  has  mortgaged  his  life 
interest  to  its  full  value  and  the  trustees  oppose 
a  sale  of  the  mansion  house  and  park,  the 
court,  in  its  exercise  of  its  discretion,  will  not 
make  the  order  without  full  information  as  to 
the  pro^iosed  sale,  and  the  consent  of  the 
mortgagee^.  Sebright's  Settled  Estates,  In  re, 
56  T,.  J.,  Ch.  169  ;  33  Ch.  D.  429  ;  55  L.  T.  5/0  ; 
35  W.  R.  49— C.  A. 

Where  Testator  has  given  a  Power  of  Sale.] — 

W.,  by  will,  after  giving  certain  chattels  in  K, 
mansion  house  to  be  enjoyed  by  his  eldest  son  as 

24—2 


743 


SETTLED    LAND. 


744 


heirlooms  daring  his  life,  devisecl  the  K.  niansion 
house  and  all  other  his  real  estate  upon  trust  out 
of  the  rents  and  profits  to  pay  annuities  to  his 
daughters,  and  subject  thereto  to  pay  the  rents 
and  profits  to  his  said  son  during  his  life,  and 
after  his  death  to  sell  the  same  and  divide  the 
proceeds  as  therein  mentioned.  The  son  desired 
to  sell  the  mansion  house  with  the  rest  of  the 
estate.  The  trustees  refused  their  consent : — 
Held,  that,  the  mansion  hoTise  not  being  a  family 
seat,  and  the  testator  having  himself  directed  its 
sale  at  the  death  of  the  tenant  for  life,  the  tenant 
for  life  ought  to  be  allowed  to  sell  at  his  discre- 
tion. Wortham's  Settled  JEjttates^  In  rtf,  76  L.  T. 
293. 

Bemaindermen  oppoiing  Sale — Tenants  on 
Estate.] — The  tenant  for  life  of  an  estate,  in- 
cluding an  old  family  mansion  house,  was  a 
young  man  who  had  mortgaged  his  life  estate 
to  a  money  lender  who  had  brought  an  action 
for  foreclosure.  The  tenant  for  life,  being  too 
poor  to  reside  on  the  estate,  had  contracted 
under  the  Settled  Land  Acts  to  sell  the  whole 
for  a  good  price  to  a  purchaser,  and  petitioned 
under  s.  10  of  the  Settled  Land  Act,  1890,  for 
the  sanction  of  the  court  to  the  sale  of  the 
mansion  house  and  demesne  lands.  The  re- 
maindermen opposed  the  petition  : — Held,  that 
the  court  in  the  exercise  of  its  discretion  under 
the  Settled  Land  Acts  must  have  regard  to  the 
well-being  of  the  land,  and  the  interests  of  the 
persons  from  whose  industrial  occupation  the 
rents  and  profits  were  derived,  as  well  as  to 
the  interests  of  those  entitled  under  the  settle- 
ment ;  and  that  to  refuse  the  sanction  in  such  a 
case  would  be  to  defeat  the  object  of  the  legisla- 
ture, which  was  the  wellbeing  of  settled  land. 
BrucA  V.  Aileshury  (Marqui9\  62  L.  J.,  Ch.  95  ; 
[1892]  A.  C.  356;  1  R.  37  ;  67  L.  T.  490;  41 
W.  R.  318  ;  67  J.  P.  164— H.  L.  (E.) 

Heirlooms  already  Sold.] — The  court  has  no 
jurisdiction,  under  s.  37  of  the  Settled  Land 
Act,  1882,  to  sanction  the  sale  of  heirlooms 
already  sold.  Ames^  In  re,  Ames  v.  AmeSj  62 
L.  J.,  Ch.  685;  [1893]  2  Ch.  479;  3  R.  658; 
68  L.  T.  787 ;  41  W.  R.  505. 

Speoifled  Heirlooms.] — Leave  given  to  a  tenant 
for  life,  under  a  settlement  containing  a  discre- 
tionary trust  for  sale  of  the  estates,  and  also 
a  power  to  sell  certain  settled  heirlooms,  to  sell  a 
specified  portion  of  the  heirlooms  to  pay  for 
improvements.  Houghton  JSgfute,  In  re,  or 
Chvlmondrley's  (^Marguit)  Settled  JSttate,  In  re, 
55  L.  J.,  Ch.  37;  30  Ch.  D.  102  ;  53  L.  T.  196  ; 
33  W.  R.  869. 

Annuitants.] — A  tenant  for  life  of  settled 
lands,  including  a  mansion  house  and  demesne, 
devised  perpetual  rentcharges  or  annuities 
charged  upon  the  lands,  some  of  the  annuities 
being  in  fee,  others  in  strict  settlement.  On  an 
application  for  leave  to  sell  the  mansion  house 
and  demesne  : — Held,  that  the  annuitants  could 
not  sell  any  part  of  the  settled  lands.  Bective 
Estate,  In  re,  27  L.  R.  Ir.  364. 

b.  Other  Property. 

Incorporeal  Hereditament] — A  dignity  or 
title  of  honour,  as  an  incorporeal  hereditament, 
is  **  land  "  within  the  meaning  of  s.  37  of  the 
Settled  liand  Act,  1882.    The  Settled  Land  Act, 


1882,  does  not  enable  a  limited  owner  to  sell  any 
property  which,  when  vested  in  a  tenant  in  fee 
simple,  is  by  law  inalienable.  Itirett'Carnac'g 
Will,  In  re,  54  L.  J.,  Ch.  1074 ;  30  Ch.  D.  136  ; 
53  L.  T.  81  ;  33  W.  R.  837. 

Tithes.] — Tithes  are  an  incorporeal  here- 


ditament within  8.  2,  sub-s.  10,  of  the  Settled 
Land  Act,  1882.  Esdaile,  In  re,  Etdaile  y. 
Eidaile,  54  L.  T.  637. 

Minerals  apart  from  Surfaoe.] — The  19  &  20 
Vict.  c.  120,  empowers  the  court  to  authorise  the 
sale  and  conveyance  of  minerals  situate  under  a 
settled  estate,  apart  from  the  surface  thereof. 
Law,  In  re,  7  Jur.  (n.s.)  511.  8.  P.,  MaUin^ 
In  re,  3  Giff.  126  ;  30  L.  J.,  Ch.  929 ;  4  L.  T.  435 ; 
9  W.  R.  588. 

The  contract  for  sale  was  ordered  to  be  carried 
into  effect  by  a  grant,  with  a  provision  limiting 
the  time  within  which  the  coal  was  to  be  worked 
out.    Ih. 

The  court  has  jurisdiction  under  the  Leases 
and  Sales  of  Settled  Estates  Act  to  order  a  sale 
of  mines  apart  from  the  surface,  with  rights  of 
using  the  surface  for  the  workings,  reserving  a 
rent  in  respect  of  the  surface  damaged  from 
time  to  time.  Milward,  In  re,  L.  R.  6  £q.  248 ; 
16  W.  R.  1078. 

Under  25  &  26  Vict.  c.  108,  the  court  can 
direct  that  persons  having  powers  of  sale  and 
exchange,  not  authorising  reservation  or  separa- 
tion of  mines  and  surface,  can  exercise  the 
powers  as  if  they  authorised  such  reservation  or 
separation.  Wynn,  In  re,  L.  R,  16  Eq.  237  ;  21 
W.  R.  695. 

And  see  Powebs,  zix.  d,  1  d. 

4.  Title  of  Purchases. 

When  Indefeasible.] — Semble,  that  the  con- 
veyance when  completed  under  the  19  &  20  Vict, 
c.  120,  will  give  an  indefeasible  title  by  virtue  of 
s.  28,  notwithstanding  any  excess  of  jurisdiction* 
Thoinpson,  In  re,  Green  v.  Thompson,  1  Johns. 
418  ;  6  Jur.  (N.S.)  1343. 

Where  an  order  under  the  19  &  20  Vict.  c.  120, 
was  wrong,  the  purchaser  having  the  concurrence 
of  all  persons  beneficially  interested  would  take  an 
indefeasible  title  under  s.  28.  Shepheard's  Settled 
Entates,  In  re,  39  L.  J.,  Ch.  173  ;  L.  R.  8  Eq.  571 ; 
21  L.  T.  525. 

Under  s.  28  a  purchaser  obtains  by  a  convey- 
ance under  the  act  an  indefeasible  title,  except 
against  persons  beneficially  interested  whose 
concurrence  has  not  been  obtained,  although  the 
estate  is  not  a  settled  estate.     Ih, 

Conveyanoing   Aet^  1881,   s.    70.] — ^An 

order  for  sale  under  the  Settled  Estates  Act, 
1877,  contained  a  direction  dispensing  with  the 
concurrence  or  consent  of  the  persons  entitled, 
whether  beneficially  or  othen^'ise,  to  any  estate 
or  interest  subsequent  to  a  certain  estate  tail, 
without  naming  them.  The  purchaser  objected 
to  the  title  on  the  ground  that  the  order  on  the 
face  of  it  was  irregular  : — Held,  by  the  court  of 
appeal,  that  under  s.  70  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  whether 
the  objection  to  the  order  appears  on  the  face  of 
it  or  not,  the  purchaser  has  a  good  title  and  must 
complete.  Hall  Barest  Contract,  In  re,  51  L.  J., 
Ch.  671  ;  21  Ch.  D.  41  ;  46  L.  T.  756 ;  30  TV.  R. 
566. 

And  see  Powebs  (Poweb  of  Sale). 
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C.  LEASES. 

1.  In  General. 

Form  of  Order.] — Decree  that  it  is  fit  and  proper 
that  an  application  should  be  made  to  parliament 
to  extend  the  leasing  powers  affecting  a  settled 
estate.     Savil  v.  BracCj  29  Beav.  557. 

When  authorised— Jurisdiction.] — By  s.  21  of 
the  19  &  20  Vict.  c.  120,  no  application  is  to  be 
granted  where  a  similar  application  has  been 
rejected  by  parliament.  Where,  therefore,  a 
petitioner  had  several  times  applied  to  parliament 
for  similar  powers  of  leasing  settled  property  as 
were  asked  for  by  the  (>etition,  and  such  applica- 
tions were  rejected  : — Held,  that  the  court  had 
no  power  to  grant  such  an  application.  WiUo/i's 
.Estate,  In  re,  1  L.  T.  25. 

Contracts.] — The  powers  of  leasing  con- 
ferred by  the  19  &  20  Vict.  c.  120,  s.  2,  can  only 
be  exercised  in  cases  where  the  contracts  for 
granting  the  leases  are  strictly  within  the  terms 
of  that  act.  In  such  cases  the  Trustee  Acts 
apply  only  after  a  decree  in  a  suit  to  which  the 
intended  lessees  would  be  necessary  parties.  If 
the  powers  of  leasing  are  not  aided  by  either  of 
these  acts,  the  prudent  course  is  to  apply  to 
parliament  for  the  proper  powers.  Oust  v. 
mddleton,  8  De  G.  F.  &  J.  33  ;  30  L.  J.,  Ch.  260 ; 
7  Jur.  (N.8.)  151  ;  9  W.  R.  242. 

A  testator  entered  into  contracts  for  leases  of 
parts  of  his  estate  for  building  purposes.  The 
contracts  provided  for  granting  separate  leases  of 
the  houses  when  built,  apportioning  the  whole 
ground  rent  among  some  of  them,  and  leaving 
the  rest  to  be  demised  at  a  peppercorn  rent. 
He  devised  the  estate  in  strict  settlement,  with- 
out any  power  under  which  the  leases  could  be 
granted  :—Held,  that  the  19  &  20  Vict.  c.  120, 
could  not  safely  be  resorted  to  for  granting  these 
leases.    Ih. 

Beneflciaries  Opposing.] — The  court  can- 
not authorise  a  lease,  under  the  19  &  20  Vict. 
c.  120,  if  any  one  of  the  parties  interested  under 
the  settlement  opposes  the  application.  Merry, 
In  re,  36  L.  J.,  Ch.  168  ;  15  L.  T.  529  ;  15  W.  R. 
307. 

A  testator  devised  real  estate  to  two  trustees, 
of  whom  K.  was  one,  in  fee,  to  receive  the 
annual  produce  and  rents,  and  subject  to  out- 
goings, to  apply  the  net  rents  to  M.  for  life  ;  and 
by  a  codicil  he  gave  the  ultimate  remainder  in 
certain  events  to  K.  The  will  contained  no 
power  of  leasing.  On  petition  by  M.,  praying 
that  a  power  to  grant  leases  might  be  vested  in 
the  other  trustee  : — Held,  that  the  opposition  of 
K.  was  fatal  to  the  application.  Taylor  v. 
Taylor,  45  L.  J.,  Ch.  848  ;  3  Ch.  D.  146  ;  35  L.  T. 
450  ;  25  W.  R.  279— C.  A. 

Consent  Eefused.] — ^Where  a  tenant  for  life  of 
devised  estates  has  leasing  powers,  w^hich  are 
expressly  to  be  exercised  only  with  the  consent 
of  a  person  named,  the  court  will  not  exercise  the 
powers  given  it  by  the  19  &  20  Vict.  c.  120,  so  as 
to  enable  the  tenant  for  life  to  dispense  with 
such  consent,  even  though  it  appears  that  the 
person  whose  consent  is  required  has  arbitrarily, 
out  not  maliciously  refused.  Uurle's  Settled 
states,  In  re,  5  N.  R.  167  ;  2  H.  &  M.  196 ;  11 
Jur.  (N.s.)  78  ;  11  L.  T.  592  ;  13  W.  R.  171. 

How  Granted.] — On  petition,  the  court  made 


an  order  vesting  in  trustees  of  a  settlement  certain 
powers  to  grant  leases,  and  to  do  other  things, 
without  in  the  first  instance  directing  a  reference 
to  the  conveyancing  counsel,  or  ordering  an 
inquiry  as  to  the  propriety  of  the  powers. 
Jonex'  Settled  Estates,  In.  re,  5  Jur.  (N.8.)  564  ;  7 
W.  R.  171,  523. 


Bescinding    Leasing    Powers.] — Where 


trustees  have  obtained,  on  petition,  general  leasing 
powers,  and  it  is  desired  to  obtain  the  same 
powers  for  the  tenant  for  life,  the  court  will 
rescind  the  former  onler,  and,  without  prejudice 
to  anything  done  under  it,  make  the  order. 
WJieeler  v.  Tootal,  18  L.  T.  534;  16  W.  R. 
273. 


Varying  Leasing  Powers.] — ^Where  it  is 


desired  to  vary  powers  of  leasing  granted  to 
trustees  by  the  court  under  the  Settled  Estates 
Act,  1877,  it  is  necessary,  in  spite  of  the  powers 
given  by  the  Settled  Land  Act,  1882,  and  of  s.  56 
of  that  act,  to  make  an  application  to  the  court, 
in  that  behalf  under  the  Settled  Estates  Act,. 
1877,  stating  the  advisability  of  the  proposed 
course,  and  asking  that  the  operation  of  the 
order  may  be  stayed  or  the  leave  to  grant  leases 
thereunder  be  suspended.  Poole's  Settled  Estate, 
In  re,  50  L.  T.  585  ;  32  W.  R.  956. 

Building  Land.]— Under  the  19  &  20  Vict, 
c.  120,  the  court  will  authorise  leases  on  the 
terms  of  the  lessees  making  roads.     Chamber,. 
In  re,  28  Beav.  653 ;  29  L.  J.,  Ch.  924  ;  6  Jur. 
(N.S.)  1005  ;  8  W.  R.  646. 

Where  the  court  has  granted  general  powers, 
of  leasing  to  trustees,  enabling  them,  under  19  & 
20  Vict.  c.  120,  s.  14,  to  lay  out  lands  for  squares,, 
roads,  &c.,  the  court  will  not  always  require 
plans  to  be  laid  before  it.  Hargreave,  In  re,  15 
L.  T.  173  ;  15  W.  R.  54. 

Surrender — Bquitable   Tenant    for   Life.] — 

Section  7  of  the  Settled  Estates  Act,  1887,  does 
not  authorise  an  equitable  tenant  for  life,  not 
being  a  lessor,  to  take  a  surrender  which  is  not 
sanctioned  by  the  court.  Easton  v.  Penny,  67 
L.  T.  290  ;  41  W.  R.  72. 

The  court  wiU  authorise  the  grant  of  a  new 
lease  upon  the  surrender  of  an  old  one,  if  the 
best  rent,  which  under  all  the  circumstances  of 
the  case  can  be  retained,  is  reserved.  Rawlin, 
In  re,  L.  R.  1  Eq.  286  ;  13  L.  T.  626  ;  14  W.  R. 
218. 

A  lease  may  be  authorised  upon  the  surrender 
of  an  existing  lease,  although  an  underlease 
granted  by  the  surrendering  lessee  is  unexpired. 
Ford,  In  re,  L.  R.  8  Eq.  309. 


'•J 

of 


Covenant  to  Benew  Lease  at  Future  Time. 
— The  court  has  no  power  under  ss.  4  and  5 
the  Settled  Estates  Act,  1877,  to  sanction  a  sub- 
lease of  settled  land  (held  under  a  renewable 
lease)  for  the  unexpired  residue  of  the  term, 
with  a  covenant  for  the  extension  of  the  term 
by  a  further  sub-lease  after  the  renewal  of  the 
head  lease.  Such  a  lease  would,  as  regards  the 
further  lease,  not  be  a  lease  taking  effect  in 
possession.  FarnelVs  Settled  Estates,  In  re,  33 
Ch.  D.  599  ;  85  W.  R.  250. 

Consideration — Best  Bent  —  Past  Voluntary 
Expenditure  by  Lessee.] — A  voluntary  expendi- 
ture cannot  be  treated  as  consideration  for  the 
grant  of  a  building  lease,  under  s.  8,  sub-s.  1,  of 
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the  Settled  T^nd  Act,  1882,  at  less  than  the 
"  best  rent"  required  hy  s.  7,  sub-s.  2  ;  and,  in 
calculating  sucli  rent,  no  regard  can  be  had  to 
money  which  has  been  laid  out  for  the  benefit 
of  the  settled  land,  unless  it  has  been  laid  out 
in  reference  to  the  transaction  of  the  lease. 
Therefore,  a  past  voluntary  expenditure  by  a 
lessee  cannot  be  regarded  under  the  section. 
Chawner'g  Settled  Egtates^  In  re^  61  L.  J.,  CIj. 
331  ;  [1892]  2  Gh.  192  ;  66  L.  T.  745  ;  40  W.  R. 
538. 

Crutomary  Lease.]  —  Trustees  of  a  charity 
authorised  to  grant  building  leases  for  600  years, 
such  being  the  custom  of  the  neighbourhood,  and 
it  appearing  beneficial.  Cross ^  In  re^  27  Beav. 
692. 

The  court  authorised  the  granting  of  building 
leases  of  settled  estates  for  999  yeare,  or  at  fee- 
farm  rent,  such  being  the  custom  of  the  country, 
and  it  appearing  that  it  could  not  be  bene- 
ficially disi>osed  of  for  such  purposes  on  any 
other  terms.  Cain's  Settled  I^tates^  In  re^  7 
Jur.  (N.8.)  1267  ;  9  W.  R.  776. 

Building  Leasei— Infant  Tenant  in  Tail.] — 

Where  an  infant  tenant  in  tail  in  possession  was 
eighteen  years  of  age,  the  court  refused,  on  the 
application  of  the  trustees  of  the  settlement,  who 
had  the  powers  of  a  tenant  for  life,  under  s.  60  of 
the  Settled  Land  Act,  to  grant  general  authority 
to  make  building  leases  not  exceeding  200  years, 
but  gave  such  authority  subject  to  the  approval 
of  the  court  to  the  making  of  each  lease.  Cecil  v. 
Langdvn,  54  L.  T.  418. 


Covenant  by  Lessee  to  Spend  a  Specified 


Sum  in  doing  Schednled  Bepaixs — ^Discretion  of 
Court.] — Senible,  a  lease  by  which  the  lessee 
covenants  to  expend  a  fixed  sum  in  doing  repairs 
specified  in  a  schedule  to  the  lease  is  a  "  building 
lease  '*  within  the  meaning  of  s.  2,  sub-s.  10  (iii.), 
and  8.  8  (i.)  of  the  Settled  Land  Act,  1882,  and 
the  court  has  therefore  jurisdiction,  under  s.  7  (i.) 
of  the  Settled  Land  Act,  1884,  to  give  leave  to  a 
person  who,  by  virtue  of  s.  63  of  the  Settled  Land 
Act,  1882,  is  tenant  for  life  of  settled  property, 
to  grant  such  a  lease  for  any  term  not  exceeding 
ninety-nine  years.  The  giving  of  such  leave  is 
in  each  case  in  the  discretion  of  the  court. 
DanielVs  Settlement,  In  re,  64  L.  J.,  Ch.  173  ; 
[1894]  3  Ch.  603  ;  7  R.  462  ;  71  L.  T.  563  ;  43 
W.  R.  133— C.  A. 


Trust  to  Acoumulate  Eents.]— A  testator 


gave  his  real  estate  to  trustees  for  a  term  of  100 
years,  on  trust  to  raise  annuities,  and  accumulate 
the  rents  and  profits  for  twenty-one  years,  or  till 
some  devisee  entitled  in  possession  sliould  attain 
twenty-five  ;  the  accumulations  to  be  laid  out  in 
real  estate  to  be  conveyed  to  the  uses  of  the  will. 
Subject  to  the  term,  he  gave  his  real  estate  to  A. 
for  life,  remainder  to  his  first  and  other  sous  in 
tail  male,  with  divers  remainders  over.  He  gave 
power  to  any  tenant  for  life  in  possession  who 
should  have  attained  twenty-one,  and  to  trustees 
during  minorities,  to  grant  building  leases.  A. 
had  attained  twenty-one,  but  not  twenty-five. 
The  trustees  having  purchased  a  building  estate, 
a  petition  was  presented  by  the  trustees  and  A. 
and  the  first  tenant  in  tail,  an  infiint,  asking  that 
.  power  to  grant  building  leases  might  be  vested 
in  the  trustees  so  long  as  there  should  be  no 
tenant  for  life  in  possession  who  should  have 
attained  twenty-five  : — Held,  that  as  all  parties 


interested  concurred,  and  the  exercise  of  a  power 
of  leasing  would  be  beneficial  to  the  estate,  the 
court  would  give  the  i)Ower.  Harris's  Settled 
Estates,  In  re,  42  L.  T.  583  ;  28  W.  R.  721. 

Estates    Settled    upon   Bistinet    Trusts.]  — 

The  trustees  of  a  will,  by  which  two  contiguous 
estates  were  devised  to  them  upon  distinct  trusts, 
obtained  from  the  court  an  order  giving  them 
power  to  grant  mining  leases  in  conformity  with 
and  subject  to  the  provisions  of  the  Settled 
Estates  Act,  1856,  19  &  20  Vict.  c.  120,  s.  10,  and 
with  the  consent  of  the  respective  tenants  for 
life  for  the  time  being.  The  trustees  and  the 
tenants  for  life  of  the  two  estates  afterwards 
entered  into  an  agreement  to  grant  a  mining 
lease  of  the  two  estates  for  forty  years,  as  if  the 
two  estates  were  one  proi)erty : — Held,  that  the 
trustees  had  no  power  to  grant  such  a  lease  of 
the  two  estates.  Tolson  v.  iSheurd,  5  Ch.  D.  19  ; 
36  L.  T.  756  ;  25  W.  R.  667. 

Mansion  House.] — When    a    mansion  house 
and  appurtenances  were  settled  in  strict  settle- 
ment under  a  will  which  contained  an  express 
direction  that  the  mansion  house  should  not  be 
let,  the  court,  though  it  would  have  been  greatly 
for  the  benefit  of  all  parties,  and  of  the  estate, 
that  the  house  should  be  let,  refused  an  applica- 
1  tion  by  the  tenant  for  life,  with  the  consent  of 
I  the  remainderman,  to  let  it  for  seven  years. 
;  Cleveland  (^Dvchess'),  In  re,  22  W.  R.  818. 

Besidenee  Clause.] — A  principal  mansion 

house  and  demesne  in  the  county  of  Dublin  were 
settled  upon  the  same  trusts  as  lands  in  the 
counties  of  Mayo  and  Sligo.  with  a  condition  of 
forfeiture  on  non-residence  in,  selling  of,  or 
letting  of  the  sai  i  mansion  house  and  demesne, 
which  attached  both  to  them  and  to  the  other 
lands  settled  : — Held,  that  they  were  a  "principal 
mansion-house "  and  demesne  within  the  mean- 
ir.g  of  8.  15  of  the  Settled  Land  Act,  1882  ;  that 
the  condition  of  forfeiture  was  void  for  the  pur- 
poses of  that  act ;  and  that  the  court,  on  the 
facts,  would  authorise  a  temporary  letting  of 
them  to  be  made.  Thampson's  Will^  In  re^ 
21  L.  R.  Ir.  109. 

Payment  to  Induoe  Tenant  for  Life  to 
Execute  Lease — Validity  of  Lease.] — ^Where  a 
sum  of  money  has  been  paid  by  an  intending 
lessee,  not  by  way  of  fine,  but  to  induce  a  tenant 
for  life  to  grant  a  lease,  and  a  lease  purporting 
on  the  face  of  it  to  be  ma<ie  under  the  Settled 
Land  Act,  1882,  has  been  executed  by  the  tenant 
for  life,  but  not  in  conformity  with  the  pro- 
visions of  the  act,  the  liability  of  the  lessee  is  not 
limited  to  the  payment  to  the  trustees  of  the 
settlement  of  the  sum  of  money  so  wrongfully 
paid,  but  the  lca.se  is  after  the  death  of  the 
tenant  for  life  void  as  against  the  i^ersons  entitled 
to  remainder.  The  court  in  granting  relief  to 
such  persons  will  not  enter  into  the  question 
whether  they  have  been  damnified  by  what  has 
been  done.  Chandler  v.  Bradley,  66  L.  J.,  Ch. 
21 1 ;  [1897]  1  Ch.  315  ;  75  L.  T.  581  ;  45  W.  R. 
296. 

Quaere,  whether,  if  such  sum  had  been  agreed 
upon  as  a  fine,  and  it  had  not  been  paid  as 
capital  money  either  to  the  trustees  of  the  settle- 
ment or  into  court,  but  some  bon&  fide  mistake 
had  been  made  as  to  the  proper  mode  of  pay- 
ment, the  lessee  would  be  protected  under  s.  45, 
sub-B.  3,  and  s.  54  of  the  Act  of  1882.    Ih. 
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2.  By  Whom  Granted.  ' 

^(^nltable  Tenant  for  Life.] — A  husband  de- 
vised two-fifths  of  real  and  personal  estate  to 
trustees,  to  receive  the  rents  and  income  and  pay 
the  same  to  his  widow  for  life.    He  then,  subject 
to  annuities  and  legacies,  gave  his  residuary  real 
and  personal  estate  to  the  same  trustees  upon 
trust,  after  defraying  rents,   taxes    and  other 
expenses,  to  pay  the  *•  net  annual  rents,  interest, 
and  income  then  left"  to  his  widow  for  life,  with 
remainder  over.    The  will  contained  no  power  of 
leasinjf  : — Held,  that  his  widow  had  no  power  to 
grant  leases  under  the  Leases  and  Sales  of  Settled 
Kstates  Act,  s.  33  (19  &  20  Vict.c.  120).    Taylnr, 
Ex  pnrte^  Taylor  v.  Taylor,  44  L.  J.,  Ch.  727  ; 
L.  B.  20  Eq.  297  ;  33  L.  T.  89  ;  23  W.  R.  947. 

Tenant  for  Yean— Estate  Determinable  with 
Xeaie.] — ^A  testator  who  had  granted  a  lease  of 
a  house  for  a  term  which  would  end  in  1890,  by 
his  will,  devised  his  freehold  interest  in  such 
house  to  trustees  upon  trust  to  permit  his  wife 
to  receive  the  rent  for  her  own  benefit  "  during 
the  remainder  of  the  term  granted  by  the  said 
lease  if  she  should  so  long  live,"  and  in  case  she 
should  die  "  before  the  expiration  of  the  term 
created  by  such  lease,"  then  he  gave  and  devised 
the  house  to  the  children  of  his  brother  in  fee, 
and  he  directed  that  if  his  wife  should  '^  happen 
to  live  after  the  expiration  of  the  term  created 
by  such  lease  "  then  the  trustees  should  sell  the 
house,  and  out  of  the  income  of  the  proceeds  pay 
dO/.  a  year  to  his  wife  during  her  life,  and 
eubject  thereto  he  gave  the  residue  of  the 
proceeds  for  his  brother's  children.  The  testator 
clied  in  1866  : — Held,  that  the  widow  was  not  a 
person  under  s.  58  of  the  Settled  Land  Act, 
1882,  entitled  to  the  powers  of  a  tenant  for  life, 
and  was  therefore  not  able  to  accept  a  surrender 
and  make  a  new  lease  of  the  bouse  for  twenty- 
one  years  from  December  25th,  1S83,  at  an 
inci'eased  rent.  Uazle^s  Settled  Hgtates,  In  re, 
54  L.  J.,  Ch.  628  ;  29  Ch.  D.  78  ;  52  L.  T.  947  ; 
33  W.  B.  759— C.  A. 

Gnardiana .] — Power  in  the  settlement  for  the 
guardians  during  minority  to  grant  leases  for 
twenty -one  yeai-s,  building  leases  for  ninety-nine 
jears,  and  mining  leases  for  sixty  years  : — Held, 
that  this  power  was  exercisable  during  minority 
by  the  guardians,  with  the  consent  of  the 
trustees.  Xewoastle's  (^Duhe)  Estates,  In  re,  52 
L.  J.,  Ch.  645  ;  24  Ch.  D.  129  ;.  48  L.  T.  779  ;  31 
W.  R.  782. 

ITo  Tmitees  of  Settlement.] — ^An  agreement  to 
give  a  lease,  entered  into  by  the  tenant  for  life, 
under  a  settlement  at  a  time  when  there  are,  to 
the  knowledge  of  the  intending  lessee,  no  trustees 
of  the  settlement  for  the  purposes  of  the  Settled 
Land  Acts  will  not,  under  those  Acts,  bind  the 
settled  lands.  Muglie*  v.  Fanagan,  30  L.  R.,  Ir. 
Ill— C.A. 

-^ —  Tenant  for  Life  aeting  ai  Abiolnte  Owner 
— Operation  of  Deed  as  ezerciBe  of  Statntory 
Power.] — A  tenant  for  life  granted  a  lease  by  deetl 
to  the  plaintiff  on  the  footing  of  absolute  owner- 
ship and  without  any  reference  to  the  Settled  Land 
Acts.  The  lease  complied  with  the  regulations  for 
building  leases  made  by  tenants  for  life  contained 
in  s.  6  of  the  Act  of  1882,  but  at  the  date  of 
the  lease  there  were  no  trustees  of  the  settlement 
in  existence  for  the  purposes  of  the  act,  and  con- 


sequently no  notices  could  have  been  given.  The 
plaintiff  contracted  to  sell  the  lease  to  the  defen- 
dant, who  refused  to  complete,  on  the  ground 
that  the  lease  was  void  as  against  the  remainder- 
man : — Held,  that  the  lease  could  and  did  operate 
as  a  lease  under  the  powers  of  the  Settled  Land 
Act,  1882  ;  that  the  lessor's  title  to  the  property 
for  life  did  not  depend  on  the  existence  or  non- 
existence of  trustees  for  the  purposes  of  the  act ; 
that  the  lessee  had  acted  in  good  faith,  and 
was  protected  by  s.  45,  sub-s.  3  ;  that,  inasmuch 
as  the  existence  of  trustees  was  not  a  question 
of  title,  the  lessee  could  not  be  held  to  have  had 
constructive  notice  that  there  were  none ;  that, 
even  if  he  had  known  it,  it  did  not  follow  that 
the  title  would  be  bad ;  that  the  defendant's 
title  would  practically  not  be  open  to  attack  ; 
and  that  there  must  be  judgment  for  specific 
performance.  Mogridge  v.  Clapp,  61  L.  J.,  Ch. 
534  ;  [1892]  3  Ch.  382  ;  67  L.  T.  100  ;  40  W.  R. 
663— C.  A. 

Impeachment  fbr  Waste — ^PermisiiYe  Waste.] 
— A  tenant  for  years  is  liable  for  permissive 
waste,  and  therefore  a  lease  by  a  tenant  for  life 
under  40  &  41  Vict.  c.  18,  s.  46,  exempting  the 
lessee  from  liabilities  for  *^fair  wear  and  tear 
and  damage  by  tempest "  is  void  as  '*  made 
without  impeachment  of  waste."  In  granting 
such  a  lease  the  tenant  for  life  has  a  discretion 
as  to  what  are  proper  covenants,  and  the  lease 
will  be  void  only  when  there  is  an  outrageous 
omission  of  covenants.  Nugeivt  v.  Outkbert 
(Sugden  on  Real  Property,  475)  distinguished. 
Davies  v.  Daries,  57  L.  J.,  Ch.  1093  ;  38  Ch.  D. 
499  ;  58  L.  T.  514  ;  36  W.  R.  399. 

Leasing  Power,  bon&  fide  ezeroise  of— Ease*' 
ment  over  Lands  enjoyed  with  principal 
Mansion-house.] — A  lease  of  a  right  of  way 
granted  by  the  tenant  for  life  of  a  settled  estate 
not  in  the  bon&  fide  exercise  of  his  leasing  power 
for  the  benefit  of  the  settled  estate,  but  in  order 
to  confer  upon  a  third  party  a  benefit  at  the 
expense  or  to  the  serious  injury  of  the  remainder- 
men is  Invalid  under  s.  53  of  the  Settled  Land 
Act,  1882.  A  lease  by  a  tenant  for  life  of  a 
house  and  lands  together  with  a  right  of  way 
over  the  park  and  lands  usually  occupied  with 
the  principal  mansion-house  of  the  settled  estate 
is  invalid  under  s.  10,  sub-s.  2,  of  the  Settled 
Land  Act,  1890,  and  cannot  be  rendered  valid 
under  s.  2  of  12  &  .13  Vict.  c.  26,  in  respect  of 
the  house  and  lands  comprised  therein,  excluding 
the  easement.  Sutherland  {Dowager  Duchejus) 
V.  StUherlaiid  (^Duke),  62  L.  J.,  Ch.  946  ;  [1893] 
3  Ch.  169  ;  3  R.  650  ;  69  L.  T.  186  ;  42  W.  R.  13. 

3.  Mining  Leases. 

By  Assignee  of  Tenant  for  Life.] — An  assignee 
of  a  tenant  for  life  having  petitioned  the  court  to 
sanction  a  particular  mining  lease,  and  to  grant 
a  power  of  making  mining  leases,  and  there  being 
persons  unborn  interested,  the  court  entertained 
the  application  as  to  particular  lease,  but  refused 
the  general  power  to  make  mining  leases.  Hntch- 
iHJton,  In  re,  12  Jur.  (N.8.)  244 ;  14  L.  T.  129 ; 
14  W.  R.  473. 

Facilities  for  Working  Mines.]— Trustees  of  a 

marriage  settlement  had  power  to  grant  mining 

leases  for  twenty-one  years,  and  an  order  was 

I  made  under  19  &  20  Vict.  c.  120.    On  an  appli- 

I  cation  by  the  lessees  : — Held,  that  the  words"  so 
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much  land  as  the  trustees  should  consider  neces- 
sary for  the  conyenient  and  effective  working  of 
the  minerals"  might  be  inserted.  Beveley^  In 
re,  82  L.  J.,  Ch.  812 ;  8  L.  T.  450 ;  11  VS^.  R. 
744. 

Tenant  for  life  —  Contraot  with  Absolute 
Owner.]— Section  11  of  the  Settled  Land  Act, 
1882,  does  not  apply  to  a  mining  lease  granted  by 
a  tenant  for  life  for  giving  effect  to  a  contract 
entered  iuto  by  a  predecessor  who  was  absolute 
owner.  KtnneyS'Tyvte,  In  re,  Kemeyi-Tynte  v. 
KemeyS'Tynte,  61  L.  J.,  Ch.  377  ;  [1892]  2  Ch. 
211 ;  6C  L.  T.  752  ;  40  W.  R.  423. 

Setting  aside  part  of  Eent — Capital  Moneys 
— Tenant  for  Life  impeachable  for  Waste.]— A 

person  who  is  entitled  for  his  life  to  the  income 
of  the  money  to  arise  from  the  sale  of  settled 
land  and  to  the  rents  and  profits  of  the  settled 
land  until  sale,  although  to  be  deemed  a  tenant 
for  life  under  s.  63  of  the  Settled  Land  Act,  1882, 
is  not,  properly  speaking,  "impeachable  for 
waste  in  respect  of  minerals  "  within  the  mean- 
ing of  s.  11.  Nevertheless,  where  a  lease  of  un- 
opened minerals  is  made  by  such  a  person  under 
the  provisions  of  the  act,  three-fourths  of  the 
rents  and  royalties  should  be  set  aside  as  capital 
moneys  arising  under  the  act,  and  the  residue 
only  should  go  as  rents  and  profits.  Ridge,  In 
re,  Hellard  v.  Moody,  65  L.  J.,  Ch.  266  ;  31  Ch. 
D.  504  ;  54  L.  T.  549  ;  34  W.  R.  159— C.  A. 

**  Contrary  Intention.''] — Under  a  settlement 
the  trustees  had  power  during  the  minority  of 
any  person  entitled  to  possession  to  receive  and 
apply  rents  and  profits  in  management  of  estate 
or  maintenance  of  infant  and  to  accumulate  or 
apply  the  surplus  in  paying  off  charges,  or  in 
purchase  of  r^  estate  to  be  settled  to  the  same 
uses.  The  guardians  had  power  during  minority 
to  grant  mining  leases  for  60  years  : — Held,  that 
the  rents  deriv^  from  mining  leases  were  to  be 
applied  by  the  trustees  in  manner  directed  by  the 
settlement,  as  coming  within  the  term  *'  contrary 
intention"  expressed  in  s.  11  of  the  act : — Held, 
that  there  being  no  power  in  the  settlement  to 
sell  surface  land  apart  from  minerals,  the  trus- 
tees could  exercise  that  power  under  s.  17  of  the 
act ;  and  this  being  an  execution  of  a  statutory 
power,  the  consent  of  the  guardians  would  not 
be  necessary.  Netocattle's  (^Duke)  Estates,  In  re, 
52  L.  J.,  Ch.  645  ;  24  Ch.  D.  129  j  48  L.  T.  779  ; 
31  W.  R.  782. 

4.  Settlement  of,  by  Court. 

Model  Lease.] — Where  it  was  necessary  to 
grant  a  large  number  of  building  leases  of  charity 
kinds  in  nearly  the  same  form,  under  the  pro- 
visions of  an  act  of  parliament,  and  one  lease  had 
been  settled  in  chambers,  the  court  allowed  the 
charity  to  grant  other  building  leases  from  time 
to  time  in  the  same  form,  without  reference  to 
chambers,  the  model  lease  being  appended  to  the 
order.  Att.-Gen,  v.  Christ  Church,  Oxford,  3 
Giff.  514  ;  8  Jur.  (N.s.)  989  ;  7  L.  T.  238. 

Where  trustees  have  been  enabled  by  the  court 
under  the  Settled  Estates  Act  (19  &  20  Vict. 
c.  120)  tx)  grant  building  leases  over  a  small  piece 
of  ground  in  the  neighbourhood  of  a  town,  the 
court  will  direct  a  model  lease  to  be  settled  and 
adopted  for  all  the  remaining  Icas&s  without  the 
necessity  of  applying  to  chambci-s  in  each  case. 
Hemingway,  In  ie,7  W,  R.  279, 


And  see  Jersey  iErtrl},  In  re,  9  W.  R.  609 ; 
Russell,  In  re,  22  W.  R.  399. 

In  duunbors.] — ^An  order  made  under  19  &  20 
Vict.  c.  120,  authorising  leases  by  trustees  to  be 
made  and  settled  in  chambers  was  amended  after 
the  passing  of  27  &  28  Vict.  c.  45,  by  inserting  a 
declaration  that  such  leases  need  not  be  settled 
in  chambers.  Iloyle,  In  re,  10  Jur.  (N.S.)  811  ; 
10  L.  T.  775  ;  12  W.  R.  1125.  And  see  Procter'^ 
Settled  Estates,  In  re,  3  Jnr.  (N.s.)  534 ;  5  W.  R. 
464. 

D.  DEDICATIONS. 

Powers  of  Conrt.]— Before  the  19  &  20  Vict* 
c.  120,  the  court  had  no  power  to  charge,  mort- 
gage, or  sell  part  of  a  settled  estate  in  order 
to  raise  money  for  making  roails  and  sewers  on 
building  land  forming  other  part  of  the  estate  ; 
nor  had  it  power  to  apply  for  that  purpose  money 
which  was  liable  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  to  the  same  uses  as  the 
settled  estate.  Venour,  In  re,  Venour  v.  Sellan^ 
46  L.  J.,  Ch.  409  ;  2  Ch.  D.  522  ;  24  W.  R.  752. 

^BnildingEstate— Drainage.]— The  Settled 

Estates  Act,  1877,  does  not  empower  the  court 
to  direct  the  carrying  out  of  schemes  of  drainage 
for  agricultural  purposes ;  but  the  powers  given 
by  ss.  20  &  21  have  reference  to  the  development 
of  lands  for  the  purposes  of  a  building  estate. 
Order  of  reference  under  the  Drainage  Act  (8  & 
9  Vict.  c.  56).  Poynders  Settled  Estates,  In  re^ 
Dickson-Poynd^ir  v.  Cook,  50  L.  J.,  Ch.  753  ;  45 
L.  T.  403  ;  30  W.  R.  7. 

Sale  of  Part  of  Sstate— Fund  im  Court.} 

— When  a  tenant  for  life,  without  power  to  dedi- 
cate roads  to  the  public,  applies  to  the  court  for 
that  purpose,  the  court  will  direct  such  roads 
to  be  made  only  where  they  are  either  beneficial 
to  the  property  in  its  actually  existing  state,  or 
required  for  the  purix}ses  of  houses  then  about 
to  be  built  on  leases  then  immediately  contem- 
plated, and  will  not  sanction  the  laying  out  of 
roads  upon  the  chance  that  they  may  be  benefi- 
cial at  some  future  time  ;  and  the  court  will  not, 
in  any  case,  sell  any  portion  of  the  property  for 
the  purpose  of  making  such  roads.  Hurleys 
Settled  Estates,  In  re,  2  H.  &  M.  196 ;  2  N.  R» 
167  ;  11  L.  T.  592 ;  13  W.  R.  171. 

Semble,  a  fund  in  court  held  upon  the  same 
trusts  as  the  settled  estate  can  be  so  applied. 
S,  a,  5  N.  R.  167, 

Consent.^ — Where  A.  was  tenant  for  life 

with  remainder  in  fee  subject  to  an  annuity  to 
B.,  and  the  use  for  her  life  by  B.  of  the  dwelling- 
house,  and  A.  had  power  with  the  consent  of  B. 
during  her  life  to  grant  building  leases,  the  court 
on  B.'s  refusal  to  consent  authorised  A.  to  make 
roads  and  dedicate  them  at  his  own  cost,  but  re- 
fused to  sanction  the  sale  of  part  of  the  estate  foir 
that  purpose.  Chambers,  In  re,  28  Beav.  663  ; 
29  L.  J.,  Ch.  924  ;  6  Jur.  (N.8.)  1005 ;  8  W.  R^ 
646. 

Plant.] — Where  the  court  has  granted  generaB 
powers  of  leasing  to  trustees,  enabling,  them,  un- 
der 19  &  20  Vict.  c.  120,  s.  14,  to  lay  out  landa 
for  squares,  roads,  &c.,  the  court  will  not  always* 
require  plans  to  be  laid  before  it.  Ilargreavty 
In  re,  15  L.  T.  173  ;  15  W.  R.  54. 

And  see  Christy^ 9  Settled  Edatee^  In  re,  supra^ 
col.  733. 
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Sitei  for  Churohei.] — A  father  who  was  a 
tenant  for  life  of  a  settled  estate  cannot,  as 
guardian  by  nature  of  his  infant  son,  who  is  en- 
titled to  the  inheritance  in  remainder,  concur  on 
the  son*s  behalf  in  a  grant  by  himself  of  part  of 
the  settled  estate  as  a  site  for  a  church  under  36 
&  37  Vict.  c.  60,  s.  1,  Places  of  Worship  Sites 
Act.  Salisbury  (^Marquis)  and  Ecclesiastical 
Commissioners^  In  w,  45  L.  J.,  Ch.  250  ;  2  Ch.  D. 
29  ;  34  L.  T.  5  ;  24  W.  R.  380. 

B.  PETITIONS. 

1.  In  General. 

When  Hecesiary.] — Quaere,  whether  the  court 
can  direct  leases  and  sales  under  the  19  &  20 
Vict.  c.  120,  in  a  cause  without  a  petition. 
Harvey  v.  Clark,  26  Beav.  7. 

Form  of— Beaoription.] — Semble,  that  in  pro- 
ceedings under  19  &  20  Vict.  c.  120,  it  is  not 
necessary  to  specify  the  particular  settlement 
to  which  property  is  at  the  time  subject,  pro- 
vided the  property  is  sufficiently  identified,  and 
is  actually  under  settlement.  TJtompson,  In  re, 
6rreen  v.  Thompson^  Johns.  418  ;  5  Jur.  (N.s.) 
1343. 

Semble,  that  the  title  of  a  petition  under  the 
Settled  Estates  Act  need  contain  only  such  a 
description  as  will  make  the  matter  intelligible 
to  the  court.    JBurnUit,  In  re,  23  VV.  R.  546. 

Amendment  —  Beath  of  Petitioner.] — After 
a  petition  had  been  served  and  advertised, 
the  petitioner  died  : — Held,  that  the  petition 
might  be  amended  by  stating  the  fact,  and  sub- 
stituting a  new  petitioner.  Wilkinson,  In  re, 
L.  R.  9  Eq.  71.    And  fee  21  W.  R.  537. 

Title.]-— Where,  on  a  petition  under  the 
Settled  Estates  Act,  1877,  the  court,  under  s.  39 
of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  makes  an  oi^der  binding  the  interest  of 
a  married  woman  who  is  restrained  from  antici- 
pation, the  petition  need  not  be  intituled  under 
the  latter  act.  Landjield's  Settled  Land,  In  re, 
Landfield  v.  Landjield,  46  L.  T.  227  ;  30  W.  R. 
377. 

2.  Advebtisements. 

For  what  Period.] — Interpretation  put  upon 
a  judge's  order,  that  advertisements  be  entered 
in  certain  newspapers  for  three  successive  weeks. 
Mrottme  v.  Pennef other,  4  N.  R.  221, 

Title.] — In  the  heading  of  advertisements 
issued  in  pursuance  of  the  19  &  20  Vict  c.  120, 
8.  20,  under  General  Order  XLI.,  r.  15,  the  Act 
is  sufficiently  described  as  the  Leases  and  Sales  of 
Settled  Estates  Act.  Bicknell,  In  re,  L.  R.  14 
Eq.  467;  20W.  R.  939. 

The  object  of  the  advertisements  is  to  give 
information  to  the  parties,  and  where  the 
description  in  them  is  sufficiently  explicit  to 
prevent  mistakes,  the  court  may  waive  the 
irregularity.    Ih, 

BoBoription  of  Property  and  Settlor.]— The 
description  in  an  advertisement,  of  property 
being  dealt  with  under  the  19  &  20  Vict.  c.  120, 
and  27  &  28  Vict.  c.  45,  must  correspond  verbally 
with  the  description  in  a  petition  under  those 
acts.  Bateman^  In  re,  5  N.  R.  455 ;  34  L.  J., 
Ch.  320  ;  12  L.  T.  132  j  13  W.  R.  513. 


In  the  advertisements  a  settlor  was  described 
as  of  '*  Gotham,  in  the  county  of  Middlesex," 
instead  of  the  county  of  Nottingham.  The  court 
considered  that,  as  all  parties  interested  under 
the  settlement  were  represented  on  the  applica- 
tion, the  advertisements  might  be  considered 
sufficient.  Uemslty,  In  re^  43  L.  J.,  Ch.  72 ;. 
L.  R.  16  Eq.  315  ;  29  L.  T.  173  j  21  W.  R.  821. 

Address.] — ^When  the  advertisement  of  a 
petition  omitted  the  address  of  the  next  friend  of 
the  petitioner,  but  both  address  and  description 
were  correctly  set  forth  in  the  petition  itself  : — 
Held,  that  the  provisions  of  the  act  in  this  respect 
had  been  sufficiently  complied  with.  Burley^ 
In  re,  18  L.  T.  458. 

The  advertisements  of  a  petition  did  not  state 
the  address  of  some  of  the  petitioners : — Held, 
that  it  was  unnecessary  to  reissue  the  advertise- 
ments for  the  purpose  of  stating  those  addresses. 
Bonrne,  In  re,  16  W.  R.  1115, 

If  in  the  advertisement  of  a  petition  under  the- 
19  &  20  Vict.  c.  120,  the  address  of  the  petitioner 
is  omitted,  and  that  of  his  solicitor  alone  is  given, 
the  court  has  jurisdiction  to  make  an  order  on 
the  petition  so  advertised.  STiell,  In  re,  24  L.  T. 
824  ;  19  W.  R.  1000. 

In  the  advertisement  of  a  petition  under  the- 
19  &  20  Vict.  c.  120,  presented  by  R.  T.  and 
others,  the  address  and  description  of  R.  T.,  and 
the  names,  addresses,  and  descriptions  of  the 
other  petitioners  were  omitted  ; — Held,  that  the 
court  could  make  an  order  on  the  petition  so 
advertised.  Whiteley,  In  re,  L.  R,  8  Eq.  574  ;. 
21  L.  T.  546. 

Further  Advertifementi.] — Where  an  estate 
has  been  sold  under  the  19  &  20  Vict.  c.  120,  it  is. 
not  necessary  to  publish  in  the  newspapers  any 
notice  of  an  application  for  the  reinvestment  of 
the  purchase  money  in  other  land.  Sexton 
Bams,  In  re,  6  L.  T.  40  ;  10  W.  R.  416. 

Where  trustees  have  obtained,  on  petition^ 
general  barring  powers,  and  it  is  desired  to  obtain 
the  same  power  for  the  tenant  for  life,  the  adver- 
tisements issued  on  the  first  petition  need  not  be 
repealed.  Wheeler  v.  Tootal,  18  L.  T.  634 ;  1& 
W.  R.  273. 

Amended  Petition.]— When,  after  a  peti- 
tion has  been  presented  under  the  19  &  20  Vict, 
c.  120,  and  advertised,  amendments  in  it  became 
necessary,  it  is  not  of  course  upon  the  amended 
petition  to  begin  de  novo  with  respect  to  the 
advertisements.  The  course  to  be  adopted  will 
depend  upon  the  particular  circumstances  of  each 
ca^e.  Bunhury,  In  re,  4  De  G.  J.  &  S.  673  ;  5 
N.  R.  229  ;  11  Jur.  (N.s.)  27  ;  11  L.  T.  585  ;  1$ 
W.  R.  370. 

If  the  amendment  involves  the  statement  of 
such  new  facts  or  the  introduction  of  such 
new  parties  as  to  give  to  the  petition  a  new 
character,  new  advertisements  would  be  di- 
rected.   Ih, 

Where  in  a  joint  petition  of  an  eldest  and  & 
youngest  son,  it  was  alleged  that  the  former  was 
the  customary  heir,  instead  of  the  latter,  no  fresh 
advertisements  need  issue.    Ih, 

So,  where  an  amendment  of  a  petition  was- 
directed  in  consequence  of  one  of  the  petitioner* 
having,  subsequently  to  its  presentation,  made 
an  appointment  of  a  share  of  the  property.  IK 
And  see  Corbet,  In  re,  15  L.  T.  173. 


Beath  of  Tenant  for  Life.] — A  leasing 

power  having  been  granted  by  the  court  to  a 
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tenant  for  life  who  hod  since  died,  a  petition  was 

g resented  by  the  succeeding  tenant  for  life  and 
er  husband,  praying  that  the  power  might  be 
vested  in  one  of  the  trustees  of  the  settlement : 
— Held,  that  it  was  not  necessary,  under  such 
circumstances,  to  repeat  the  advertisements. 
XentUh  Tinon  Egtate^  In  re.  Weeding  v.  Weeding^ 
IJ.  &  H.  230. 


Penoxi  Bom  after.]— Upon  a  petition, 


an  infant,  remotely  interested,  had  been  bom 
after  the  advertisement  had  been  made.  The 
court  permitted  him  to  be  made  a  party  by 
amendment,  and  dispeused  with  further  adver- 
tisements.   Ilorton,  In  r<?,  34  Beav.  386. 

Marriage.] — After  a  petition  had  been 

advertised,  one  of  the  parties  married  and 
assigned  a  portion  of  his  interest  in  the  settled 
estate  to  the  trustees  of  his  marriage  settlement. 
The  court  allowed  the  trustees  to  be  matie  parties 
by  amendment,  and  dispensed  with  further 
advertisements.  Wilkin^on^  In  re,  L.  R.  9  Eq. 
71  ;  21  W.  R.  537. 

When  a  petition  was  presented  by  a  lady  who 
was  a  feme  sole,  and  the  usual  advertisements 
were  inserted  in  the  newspapers  and  she  married 
before  the  hearing  of  the  petition  : — Held,  that 
fresh  advertisements  were  not  necessary.  JIar- 
shall,  In  re,  L.  R.  15  Eq.  66  ;  27  L.  T.  439. 

— •  Title.] — A  petition  and  advertisements 
under  the  repealed  acts  for  the  leases  and  sales 
of  settled  estates  omitted  to  describe  in  the  title 
certain  property  contained  in  a  contract  for  sale 
and  ordered  by  the  court  to  be  sold.  On  a  fresh 
petition  under  the  Settled  Estates  Act,  1877,  con- 
taining proper  descriptions,  fresh  advertisements 
were  not  directed.  jKilmorey  (Earl),  In  re,  25 
W.  R.  54. 

3.  Parties. 

Remaindermen.] — Where  a  testator  leaves  pro- 
perty to  his  widow  for  life  or  during  widowhood, 
and  she  and  the  parties  entitled  in  remainder 
join  in  a  petition,  under  the  19  &20  Vict.  c.  120, 
that  is  a  sufficient  compliance  with  the  terms  of 
fi.  16.     WilliawM  v.  Willlavis,  9  W.  R.  888. 

Lunatic  not  lo  Found.] — A  person  of  unsound 
mind,notfoundlunaticbyinquisition,  was  entitled 
to  a  charge  upon  the  property  propobcil  to  be 
dealt  with  : — Held,  that  such  person  was  not  a 
necessary  party  to  a  petition,  as  the  court  would 
direct  that  what  was  done  under  the  petition 
should  be  subject  to  tliat  charge.  Tarbvtt,  In  re, 
2  N.  R.  158 ;  8  L.  T.  603  ;  11  W.  R.  057. 

Marriage  after  Petition.] — After  advertise- 
ment of  a  petition  one  party  married  anil  assigned 
part  of  his  interest  to  trustees.  The  court 
allowed  the  trustees  to  be  made  parties  by 
amendment.  }yilkinson.  In  re,  L.  R.  9  Eq.  71  ; 
21  W.  R.  537. 

Ho  Beneficial  Owner.] — An  order  under  the 
19  &  20  Vict.  c.  120,  and  37  &  38  Vict.  c.  33,  can 
only  be  made  upon  the  petition  of  a  pereon  who 
is,  within  the  meaning  of  the  acts,  *•  entitled  to 
the  possession  or  the  receipt  of  the  rents  and 
profitft  "  of  the  settled  estate,  and  if  there  is  no 
such  person  no  order  can  be  mode.  Tayltir  v. 
Taylor,  45  L.  J.,  Ch.  848 ;  3  Ch.  D.  145;  35  L.  T. 
450  ;  25  W.  R.  279. 


Where  an  estate  is  Tested  in  trustees  and  there 
is  not  for  the  time  being  any  beneficial  owner  of 
the  rents  and  profits,  the  trustees  are  persons 
who  may,  under  s.  23  of  the  Settled  Estates  Act, 
1877,  apply  to  the  court  by  petition  in  a  sum- 
mary way  to  exercise  the  powers  conferred  by 
the  act.  Wolley  v.  Jenkins  (23  Beav.  53  ;  26 
L.  J.,  Ch.  379  ;  3  Jur.  (».S.)  321)  discussed. 
Vine  V.  Raleigh,  24  Ch.  D.  238  ;  49  L.  T.  440  ; 
31  W.  R.  855.  And  see  Tessyman's  Trusts,  In  re, 
77  L.  T.  484,  infra,  col.  770. 

Tenant  for  Life  Bubjeot  to  Term.] — Where 
leaseholds  are  limited  to  trustees  for  a  term  and 
subject  thereto  to  A.  for  life  : — Held,  that  during 
the  term  the  court  could  only  order  a  sale  on 
joint  petition  of  A.  and  trustees.  Liberty  to 
amend  petition  brought  by  A.  by  adding  trustees 
as  co-petitioners,  ^xley.  Ex  parte,  Ir.  R.  2  Eq. 
237. 

Concurrence  of  all  Beneficiaries — ^Infant.] — On 

petition  by  all  the  beneficiaries  of  trust  estates 
(one  being  an  infant)  for  sale  out  of  court : — 
Held,  that  the  petition  was  properly  presented, 
all  the  beneficiaries  being  before  the  court. 
Dryden's  Settled  Estates,  In  re.  50  L.  J.,  Ch.  752  ; 
45  L.  T.  254  ;  29  W.  R.  884.  And  see  cases,  supra, 
col.  730. 

4.  Consents. 
a.  In  OeneraL 

''Perfloni  Entitled."]— -The  expression  "per- 
sons entitled"  in  19  &  20  Vict.  c.  120,  means 
persons  beneficially  entitlc<l,  and  all  persons 
lx2neficially  entitled  must  concur.  Trustees  can 
only  consent  for  unborn  children  ;  but  trustees 
with  a  power  of  sale  may  join  in  a  sale  which 
will  bind  all  persons  claiming  under  their  trust. 
Grey  v.  Jenkins,  26  Beav.  351. 

What  HeccMary.]— The  persons  whose  consent 
is  required  by  s.  17  of  the  19  &  20  Vict.  c.  120,  to 
an  application  for  a  sale  are  persons  whose  con- 
sents are  capable  of  being  obtained.  JJrioley  v. 
Carter,  38  L.  .7.,  Ch.  283  ;  L.  R.  4  Ch.  230  ;  20 
L.  T.  381  ;  17  W.  R.  300. 

Estates  limited  to  A.  for  life,  I'emainder  to 
whom  A.  should  leave  her  heir-at-law  : — Held, 
order  for  sale  made  on  application  of  A.  with  the 
concurrence  of  the  trustee  was  valid.    lb. 

Unaicertained  Clasi.]— Lands  were  devised  to 
trustees  for  a  tenant  for  life,  and  after  her  death 
to  sell,  with  power  to  give  receipts,  and  hold  pro- 
ceeds for  all  her  children  living  at  her  death  who 
should  attain  twenty-one,  and  the  issue  then 
living  who  should  attain  twenty-one,  of  any  child 
who  had  died  previously,  per  stirpes  as  tenants 
in  common.  The  tenant  for  life  bad  six  children, 
one  of  whom,  Mrs.  W.,  was  married  and  had 
infant  children.  Upon  a  petition  for  a  sale 
under  the  19  &  20  Vict.  c.  120,  the  tmstee,  the 
tenant  for  life,  and  all  her  children  were  either 
represented  or  willing  to  concur,  but  the  infant 
children  of  Mrs.  W.  were  not  represented : — 
Held,  first,  that,  as  a  class  of  persons  entitled 
to  a  contingent  interest  who  could  not  at  present 
be  ascertained,  the  concurrence  of  the  infant 
children  of  Mrs.  W.  was  not  requisite.  Strutt, 
In  re,  43  L.  J.,  Ch.  69  ;  L.  R.  16  Eq.  629 ;  21 
W.  R.  880. 

Held,  secondly,  that  the  property  being  de- 
vised to  trustees  upon  trust  for  sale  with  power 
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to  give  receipts,  the  concurrence  of  the  ccstuis 
que  trustent  was  unnecessary.    Ih. 

Order  made  without  Prejudioe.] — If  upon  a 
petition  presented  under  the  19  Ac  20  Vict.c.  120, 
ic  is  very  diOicult  or  im]K)a8ible  to  obtain  the 
consent  of  all  the  parties  interested,  the  court 
will,  under  s.  18,  make  an  order  in  the  absence  of 
those  parties,  expressing  in  the  order  that  it  is 
subject  to  and  so  as  not  to  affect  their  rights. 
Legge'8  Settled  lUtatet,  In  re,  6  W.  K.  20. 

ITiunerous  Beneficiaries.] — Order  was  made 
saving  the  rights  of  pecuniary  legatees  interested 
in  the  estate,  who  were  numerous.  Parry.  In  re, 
34  Beav.  462. 

On  petition  under  the  Settled  Estates  Acts, 
1856  and  1874,  the  beneficiaries  being  very 
numerous,  the  court  dispensed  with  service  of  the  I 

f)etition  on  a  wife  and  her  husband  entitled  to  a 
ife  interest  in  one-tenth  of  the  settleil  estates, 
and  also  held  that  notice  to  the  parties,  whose 
concurrence  was  dispensed  with,  was  unneces- 
sary.    Cundee,  In  re,  37  L.  T.  271. 

Value  of  Interefts.] — The  court  will  not 

dispense  with  the  concurrence  of  persons  opposing 
an  application  if  their  number  and  tlie  value  of 
their  interests  are  nearly  equal  to  those  of  the 
l)ersons  supporting  the  application.  Tuylitr  v. 
TayUfr,  45  L.  J.,  Ch.  848  ;  3  Uh.  D.  145  ;  36 
L.  T.  450  ;  25  W.  R.  279. 

Private  Act.] — A  private  act  provided  that 
sales  of  certain  settled  estates  should  be  made 
under  the  provisions  of  the  19  &  20  Vict.  c.  120. 
A  petition  was  presented  under  the  private  act 
by  the  tenant  for  life  for  the  reinvestment  of  the 
purchase  money,  but  was  not  served  upon  any  of 
the  other  parties  interested  under  the  settle- 
ment : — Held,  that  the  petition  must  be  served 
upon  the  different  parties  Interested  under  the 
settlement,  down  to  the  first  tenant  in  tail. 
Saltan  Edates  Act,  In  re,  24  L.  T.  86  ;  19  W.  li. 
429. 

Penoni  abiolutely  Entitled.]  —  When  pro- 
perty was  vested  in  a  trustee  upon  trust  after  the 
<leath  of  the  tenant  for  life  to  sell  and  divide  the 
proceeds  among  numerous  persons  who  would 
become  absolutely  entitled,  on  a  petition  by  the 
tenant  for  life,  for  a  sale  of  the  property  : — 
Held,  that  under  the  Settled  Estates  Act  (19  & 
20  Vict.  c.  120),  s.  17,  the  consent  of  all  the 
beneficiaries  was  necessary.  Jres,  In  re,  Jiailtry 
V.  Holmei,  3  Ch.  D.  690  ;  24  W.  K.  1068. 

Infante.] — A.  on  her  marriage  settled  a  con- 
tingent reversionary  interest  to  which  she  was 
entitled  under  a  will.  She  had  four  children  ! 
under  age.  On  a  petition  to  approve  a  sale  of  . 
part  of  the  settled  estate  : — Held,  that  under 
8.  17  of  the  Settled  Estates  Act,  1856,  her 
children  were  bent-ficiaries  whose  consent  was 
necessary,  and  leave  was  given  to  amend  the 
petition  by  making  the  children  respondents,  and 
serving  notice  on  their  father.  JJe-ndy,  In  re,  46 
L.  J.,  Ch.  417  ;  4  Ch.  D.  879  ;  25  W.  K.  410. 

Cestuia  que  Trustent.] — Cestuis  que  trustent 
of  a  term  for  raising  portions  must  be  served 
with  a  copy  of  a  petition  presented  under  the  19 
&  20  Vict.  c.  120,  s.  17,  although  their  trustees, 
who  have  powers  of  sale  and  of  giving  receipts 
for  the  purchase  money  of  the  proi)erty,  appear 


and  consent  to  the  prayer  of  the  petition. 
Boughtm,  In  re,  9  L.  T.  360  ;  12  W.  K.  34. 

Trustees.] — Estates  were  S3ttled  upon  A.  for 
life,  and  then  to  trustees,  with  powers  of  sale, 
upon  trust  for  the  children  of  A. :— Held,  that 
the  trustees,  and  not  the  children,  ought  to  be 
served  with  a  petition  under  the  19  &  20  Vict, 
c.  120.  Pott*,  In  re,  15  VV.  R.  29.  And  tee 
L.  R.  16  Eq.  631,  n. 

Notice.]  —  The  leases  and  Sales  of  Settled 
Estates  Amendment  Act,  1874,  s.  3,  does  not 
enable  the  court  to  dispense  with  any  consent  to 
an  application  under  the  principal  act  without 
notice  of  the  application  being  given  to  the  per- 
son whose  consent  is  required  by  the  principal 
act.    Rylar,  In  re,  24  W.  R.  949. 

Amending^  Order.] — (Jpona  motion  under  Ord. 
XTilA,  nn  order  made  on  ])etition  under  the 
Settled  Kstates  Act,  1877,  which  had  been  passed 
and  entered,  was  directed  to  be  varied  so  as  to 
dispense  with  the  consent  of  tenants  for  life  to 
the  exercise  of  leasing  powers  granted  by  the 
order.    Rlln/s  Trusts,  In  re,  30  W.  R.  78. 

Service  of  Proceedings.]— Remaindermen  who 
are  sui  juris,  and  who  may  become  beneficially 
interested  in  the  proceeds  of  sale  of  settleil 
estates,  must  be  served  as  well  as  the  trustees. 
But  the  service  on  the  infant  children  of  such 
remaindcriuen  who  may  ultimately  become  bene- 
ficially entitled  instead  of  their  parents  may  be 
dispensed  with  under  37  &  38  Vict.  c.  33. 
Chtimbvrlain,  In  re,  23  W.  R.  852. 

Estates  having  been  sold  under  the  19  &  20 
Vict.  c.  120,  and  the  proceeds  paid  into  court, 
a  petition  was  presented  for  reinvestment  in 
other  lands  : — Held,  that  it  was  unnecessary 
again  to  serve  those  parties  whose  concurrence 
had  previously  been  obtained  at  the  time  of  the 
sale.  Cleceland'jf  QlJuke)  Ilarte  Estate,  In  re, 
1  Dr.  &  Sm.  481  ;  30  L.  J.,  Ch.  862  ;  7  Jur.  (N.8.) 
769  ;  2  L.  T.  78  ;  9  W.  R.  883. 

The  words  "  every  application,'*  in  s.  17  of  the 
19  Ac  20  Vict.  c.  1 20,  refer  only  to  applications  under 
the  act  for  the  sale  of  estates,  and  not  to  peti- 
tions dealing  with  purchase  money.    lb, 

Out  of  Jurisdiction.] — Leave  to  serve  a 

petition  under  the  Leases  and  Sales  of  Settled 
Estates  Act,  19  &  20  Vict.  c.  120,  on  a  respon- 
dent out  of  the  jurisdiction  was  refused.  Mew- 
hum,  In  re,  22  W.  R.  762. 

Infant.] — On  a  petition  by  a  married 

woman  and  her  children  and  others  under  the 
19  &  20  Vict.  c.  120,  and  37  &  38  Vict.  c.  33  :— 
Held,  that  an  infant  born  after  the  presentation 
of  the  petition  need  not  be  served.  Jjcwis,  In  re, 
24  W.  R.  103.  And  see  Ilorton,  In  re,  supra,  col. 
755. 

In  a  petition  presented  under  the  Settled 
Estates  Act,  19  &  20  Vict.  c.  120,  when  there  are 
infant  petitioners  the  concurrence  of  the  father 
is  not  sutficient,  but  a  guardian  must  be  ap- 
pointed. CaddlcWs  tSeteled  E^ttat^s,  In  re,  7 
W.  R.  334. 

In  a  petition  for  a  sale  of  property  in  which 
an  infant  is  interested  in  remainder,  the  consent 
of  the  testamentary  guardian  of  the  infant  is 
not  sufficient,  and  a  guardian  must  be  appointed. 
James,  In  re^  L.  R.  5  Eq.  334. 
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The  regulations  of  the  8th  August,  1857,  are 
not  absolutely  binding  as  orders.  Longntaffe^ 
In  re,  1  Dr.  &  Sm.  142  ;  8  W.  R.  491. 

Therefore,  though  those  regulations  direct  that 
a  guardian  to  an  infant  petitioner  must  be  ap- 
pointed before  the  petition  is  presentetl,  the 
court  authorised  such  an  appointment  on  an 
application  after  petition  had  been  presented  and 
answered.    lum 

Under  s.  36  of  the  19  &  20  Vict.  c.  120, 
a  guardian  to  an  infant  may  be  appointed  after 
a  petition  has  been  presented  by  the  infant. 
Hargreaves'  Settled  Estates^  In  re,  28  L.  J.,  Ch. 
197  ;  6  Jur.  (N.8.)  60  ;  7  W.  R.  156. 

Where  an  infant  was  entitled  to  an  undivided 
share  of  land  the  court  refused  to  appoint  one  of 
the  co-owners  to  exercise  on  behalf  of  the  infant 
the  power  of  concurring  in  a  sale  under  the 
Settled  Estates  Act.  Upon  a  sale  under  the  act 
the  infant's  share  in  the  purchase  money  was 
directed  to  be  brought  into  court.  Form  of  appli- 
cation under  the  act  on  behalf  of  an  infant. 
GreenvUle  EitatCy  In  re,  11  L.  R.  Ir.  138. 


Cotta.] — Petitions  having  been  presented 


under  the  19  &  20  Vict.  c.  120,  and  under  a 
private  act,  respecting  money  in  court,  to  which 
an  infant  remainderman  was  entitled,  the  court 
directed  that  a  guardian  ad  litem  should  be 
appointed  to  represent  the  infant  remamderman, 
and  also  that  the  trustees  of  the  will,  under 
which  the  property  was  settled,  should  have 
their  costs  of  appearing  upon  the  petition. 
Harte  Egtates  Act,  In  re,  29  L.  J.,  Ch.  630  ;  2 
L.  T.  78  ;  8  W.  R.  336.  And  see  Dendy,  In  re, 
supra,  col.  767. 

Lxmatlo.] — The  service  of  an  intended  appli- 
cation under  the  19  &  20  Vict.  c.  120,  on  a 
person  of  unsound  mind,  not  so  found  by  inquisi- 
tion, who  had  only  a  remote  contingent  interest 
in  the  property,  was  dispensed  with,  there  being 
others  in  the  same  interest  who  concurred. 
Frankling^s  Settled  Estates,  In  re,  7  W.  R.  45. 

A  notice,  under  37  &  38  Vict.  c.  33,  s.  2,  of  an 
application  under  the  Leases  and  Sales  of  Settled 
Estates  Act,  may  be  given  to  a  person  of  unsound 
mind,  not  so  found  by  inquisition.  Crabtree, 
In  re,  44  L.  J.,  Ch.  261  ;  L.  R.  10  Ch.  201  ;  32 
L.T.  849;  23  W.  R.  761. 

The  court  cannot  appoint  a  guardian  to  consent, 
on  behalf  of  a  lunatic  not  so  found  by  inquisition, 
to  a  sale  of  his  estates.  Clovgh,  In  re,  42  L.  J., 
Ch.  393  ;  L.  R.  15  Eq.  284  ;  28  L.  T.  261  ;  21 
W.  R.  452. 

Consent  to  an  application  may  be  given  on 
behalf  of  a  person  of  unsound  mind  not  found  so 
by  inquisition,  by  a  guardian  appointed  by  the 
court  for  the  purpose.  Venner,  In  re,  L.  R.  6  Eq. 
249  ;  16  W.  R.  1033. 

The  committee  of  a  lunatic  must  obtain  the 
permission  of  the  court  of  lunacy  before  he  con- 
sents to  an  application  to  the  court  of  chancery 
under  the  19  6:  20  Vict.  c.  120.  W<H*dcock,  In  re, 
L.  R.  3  Ch.  229  ;  16  W.  R.  632.  And  see  Itay's 
Settled  Estates,  In  re,  infra,  col.  766. 

b*  ICazTied  Women ;  Sepaxate  Examina- 
tion of. 

When  taken.] — The  examination  of  a  married 
woman  applying  to  the  court  under  the  19  &  20 
Vict .  c.  1 20,  may  be  taken  after  the  presentation  of 
a  petition  at  any  time  before  it  is  heard.  Hooper's 
Settled  Estates,  In  re,  5  W.  R.  670. 


The  examination  bj'  the  court  of  a  married 
woman,  who  is  herself  a  petitioner,  may  be  taken 
at  any  time  before  an  order  is  made.  Packery 
In  re,  39  L.  J.,  Ch.  220. 

Where  a  married  woman  is  the  petitioner  her 
consent  should  be  taken  subsequent  to  the 
petition  being  answered,  but  before  any  further 
proceedings,  and  an  independent  solicitor  should 
take  her  consent.  MansorCs  SattLed  EstateSy. 
In  re,  24  Beav.  220. 

A  married  woman  entitled  to  a  jointure 
charged  on  settled  estates  must  be  examined 
under  s.  37  of  the  19  &  20  Vict.  c.  120.  TurbtU'9 
Estnte,  In  re,  2  N.  R.  487. 

The  examination  of  a  married  woman  ought 
not  to  take  place  until  the  petition  has  been  pre- 
sented and  answered,  and  carried  into  the 
chambers  of  the  judge  by  whom  it  is  to  be  heard, 
but  ought  to  take  place  before  any  judicial  step 
has  been  taken  by  him  upon  it.  Foster,  In  re^ 
1  De  «.  &  J.  386  ;  24  Beav.  220 ;  26  L.  J.,  Ch. 
836  ;  6  W.  R.  726. 

The  issuing  of  advertisements,  under  s.  20^ 
before  the  examination,  will  not  invalidate  the 
proceetlings.    Ih. 

The  examination  of  a  married  woman,  and  her 
consent  to  any  application  intended  to  be  made 
by  her,  must  be  obtained  before  the  petition  i& 
presented.  Brealy*s  Settled  Estates,  In  re,  5 
W.  R.  613. 

The  examination  of  a  married  woman  and  her 
consent  to  any  application  must,  if  the  married 
woman  be  a  petitioner,  be  obtained  before  the 
petition  is  presented.  But  quaere  if  she  be  a. 
respondent.  UadweiCs  Settled  Estates,  In  re,  & 
W.  R.  614. 

Where  a  petition  has  been  presented,  but  not 
answered,  in  which  a  married  woman  is  co- 
petitioner,  her  examination  previously  to  the 
presenting  of  the  petition  being  requisite,  the 
court  gave  leave  to  omit  the  name  of  the  married 
woman  as  a  petitioner.  Jteedley's  Settled 
Estates,  In  re,  6  W.  R.  649. 

The  examination  of  a  married  woman  ordered 
to  be  taken  in  court  when  the  petition  came  on 
to  be  heard.  Taylor,  In  re,  42  L.  J.,  Ch.  604  ; 
L.  R.  14  Eq.  667  ;  27  L.  T.  335. 

How  taken.] — Semble,  the  solicitor  appointed 
to  take  the  examination  must  not  be  the  solicitor 
acting  in  the  matter.  Brealy^s  Settled  Estates^, 
In  re,  5  W.  R.  613.  S.  P.,  Sanson's  Settled 
Estates,  In  re,  24  Beav.  220. 

No  person  connected  with  the  husband  ought 
to  be  pi*esent  when  a  married  woman^s  examina- 
tion as  to  her  consent  is  taken.  Bendy sh^;  In  re,. 
26  L.  J.,  Ch.  814  ;  3  Jur.  (N.S.)  727  ;  5  W.  R. 
816. 

On  a  petition  bv  a  married  woman  under  the 
19  &  20  Vict.  c.  120,  and  37  &  38  Vict.  c.  33  :— 
Held,  that  the  fact  that  the  signatures  of  the 
married  woman  and  the  commissioner  to  her 
examination  had  been  attested  by  the  husband's- 
solicitor,  will  be  no  objection  to  the  admission  of 
the  certiiicatc.  (Contrary  to  a  dictum  of  Kin- 
dersley,  V.-Ch.,  in  Bendy  she.  In  re,  supra.> 
Lewis,  In  re,  24  W.  R.  103. 

Affidavit  of  no  Settlement.]  —An  affidavit  of  no> 
settlement  is  not  necessary  in  the  case  of  a. 
married  woman  under  the  Settled  Estates  Act^ 
Standish,  In  re,  25  W.  R.  8. 

Where  taken.]— Sect.  38  of  the  19  &  20  Vict, 
c.  120,  does  not  authorise  a  commission  to  exa* 
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mine  a  married  woman  abroad.  Koyat^  Settled 
JSgtates,  In  re,  6  W.  R.  7. 

Under  s.  38  of  the  19  &  20  Vict.  c.  120,  the  court 
refused  to  direct  a  commission  to  a  barrister  and 
solicitor  of  a  court  in  Canada,  but  this  is  not 
necessary  since  the  21  &  22  Vict.  c.  77,  s.  6. 
Turner  y.  Turner,  2  De  G.  &  J.  534  ;  27  L.  J.,  Ch. 
272  ;  4  Jur.  (N.S.)  127  ;  6  W.  R.  355. 

A  writer  to  the  signet  wiU  not  be  appointed  to 
take  the  consent  of  a  married  woman  residing  in 
Scotland.  Hooper't  Settled  Estatet,  In  re,  5 
W.  R.  670. 

Biipensed  witli.] — ^Where  a  married  woman  is 
a  petitioner,  the  court  may,  upon  reasonable 
ground,  dispense  with  the  examination  required 
by  8.  37  of  the  19  &  20  Vict.  c.  120,  and  will  do 
80  where  it  is  satisfied  that  the  order  asked  for  is 
beneficial  to  all  parties,  and  that  the  delay 
necessary  for  taking  the  examination  would  be 
prejudicial.  Halliday,  In  re,  40  L,  J.,  Ch.  687  ; 
L.  R.  12  Eq.  199  ;  19  W.  R.  966.  And  see  Teisy- 
man's  Trusts,  In  re,  77  L.  T.  484,  infra,  col.  770. 

When  a  petition  is  presented  to  authorise  a 
Bale  of  settled  estates  under  the  19  &  20  Vict.  c.  120, 
and  a  party  interested,  being  a  married  woman, 
is  abroad  and  served,  the  court  will  dispense 
with  her  acknowledgment.  Tibbett,  In  re,  20 
L.  T.  299  ;  17  W.  R.  394. 

The  separate  examination  of  a  married  woman, 
who  was  entitled  to  a  life  interest  with  a  possible 
absolute  interest  in  the  whole  and  who  was  living 
in  America,  was  dispensed  with  by  the  court. 
Thame,  In  re,  20  W.  R.  587. 

The  court  dispensed  with  the  separate  examina- 
tion of  a  married  woman,  as  to  her  consent  to  an 
appL'cation,  under  the  19  &  20  Vict.  c.  120,  s.  37, 
where  her  interest  was  remote,  and  was  suffi- 
ciently represented  by  trustees  who  consented. 
De  Tabley  (Lord),  In  re,  8  L.  T.  719  ;  11  W.  R. 
936. 

On  petition  under  the  Settled  Estates  Act, 
1877,  where  an  order  for  sale  had  already  been 
obtained,  the  court  dispensed  with  the  consent 
and  examination  of  married  women  contingently 
entitled  to  rent-charges  on  or  to  portions  out  of 
the  settled  estates,  the  trustees  for  one  of  the 
married  women  and  the  trustees  for  raising 
portions  being  before  the  court  ;  and  service  on 
their  respective  husbands  and  children  (if  any) 
was  also  dispensed  with.  Xilmorey  (Earl),  In  re, 
25  W.  R.  54. 

A  spinster,  with  others,  presented  a  petition 
under  the  above  act.  After  the  publication  of 
advertisements,  but  before  the  hearing  of  the 
petition,  she  married.  The  examination  of  the 
married  woman  dispensed  with.  Marshall,  In  re, 
L.  R.  15  Eq.  66  ;  27  L.  T.  439. 

Infeuit.] — For  the  purposes  of  the  19  &  20 
Vict.  c.  120,  a  married  woman  who  is  under  age 
is  in  the  same  position  as  if  she  were  of  full  age, 
and  must  be  examined  under  s.  37.  It  is  not 
sufficient  for  her  to  concur  in  the  petition  as  an 
infant  by  a  special  guardian.  Broadwood,  In  re, 
41  L.  J.,  Ch.  349  ;  L.  R.  7  Ch.  323  ;  26  L.  T.  650  ; 
20  W.  R.  458. 

Tenant  for  Life.] — On  an  application  under 
the  Settled  Estates  Act,  1877,  for  the  sanction  of 
the  court  to  the  purchase  of  certain  land  out  of 
funds  in  court,  the  separate  examination  of  a 
married  woman,  the  tenant  for  life,  was  directed, 
notwithstanding  s.  32  of  the  Settled  Land  Act, 
1882.    Arabin's  Trusts,  In  re^  52  L.  T.  728. 


Hotioe.] — A  married  woman  interested  in  a 
settled  estate  which  is  leased  or  sold  under  the 
Settled  Estates  Act,  1877,  who  has  been  served 
with  a  notice  under  s.  26  of  the  act  and  submits 
her  rights  to  the  court,  need  not  be  separately 
examined.  Stanley's  Settled  Mitates,  In  re,  59 
L.  J.,  Ch.  82  ;  61  L.  T.  169  ;  38  W.  R.  32. 

Property  acquired  before  1882.] — ^When  a 
married  woman  is  a  petitioner,  or  a  respondent 
to  a  petition,  under  the  Settled  Estates  Act,  1877, 
relating  to  property,  her  interest  in  which  was 
acquired  before  the  commencement  of  the  act  of 
1882,  she  must  be  examined  separately,  as  pro- 
vided by  s.  50  of  the  act  of  1877.  Harris'  Settled 
Estates,  In  re,  54  L.  J.,  Ch.  208  ;  28  Ch.  D.  171 ; 
51  L.  T.  855  ;  33  W.  R.  393. 

Marriage  since  1882.1 — A  married  woman 
consenting  to  a  sale  under  the  Settled  Estates 
Act,  1877,  need  not  be  examined  as  to  her  consent, 
as  required  by  s.  50  of  the  act,  if  she  has  been 
married  since  the  commencement  of  the  Married 
Women's  Property  Act,  1882.  Riddell  v.  Er- 
rington,  54  L.  J.,  Ch.  293 ;  26  Ch.  D.  220 ;  50 
L.  T.  584  ;  32  W.  R.  680. 

5.  Time  for  Setting  down  and  Heabing. 

Szpiry  of  Twenty-one  days.] — Where  a  petition 
is  presented  under  the  19  &  20  Vict.  c.  120,  be- 
fore it  can  come  on  to  be  heard,  the  secretary  of  the 
lord  chancellor  must  certify  that  the  advertise- 
ments ordered  have  b^n  inserted,  and  that  the 
twenty-one  days  since  the  last  advertisement, 
required  by  the  General  Order  XLl.,  r.  20, 
have  expired.  Blake,  In  re^  6  Jur.  (N.S.)  724  ; 
8  W.  R.  539. 

Acceleration.] — An  application  to  set  down  a 
petition,  under  the  19  &  20  Vict.  c.  120,  before 
the  time  fixed  by  the  Consolidated  Order  XLI., 
art.  20,  refused.  Mailing  In  re,  6  Jur.  (N.S.) 
809. 

Special  leave  granted  to  move  under  19  &  20 
Vict.  c.  120,  s.  20  (the  seven  days  after  the  pub- 
lication of  the  advertisement  of  the  application 
having  expired),  where  the  applicant  was  resident 
out  of  the  jurisdiction.  Merry,  In  re,  14  L.  T. 
510  ;  14  W.  R.  665. 

Vacation.] — A  petition  cannot  be  set  down  for 
hearing  until  the  expiration  of  twenty-one  days 
from  the  publication  of  the  last  of  the  advertise- 
ments, although  that  time  may  prevent  the 
petition  being  set  down  till  after  the  long 
vacation.     Totonsend,  In  re,  L.  R.  14  Eq.  433. 

The  court  wiU  abridge  the  time  required  by 
the  general  orders  to  elapse  between  the  public- 
ation of  the  last  advertisement  of  a  petition 
under  the  19  &  20  Vict.  c.  120  and  the  hearing  of 
the  petition,  when  the  petition  would  otherwise 
be  thrown  over  the  long  vacation.  Bower,  In 
re,  23  L.  T.  358  ;  18  W.  R.  1085. 

A  petition  was  allowed  to  be  placed  in  the 
paper  for  the  last  petition  day  before  the  long 
vacation,  although  the  twenty-one  days  from 
the  last  advertisement  prescribed  by  Consolidated 
Order  XLL,  r.  20,  would  not  then  have 
expired.  Taylor,  In  re,  42  L.  J.,  Ch.  504  ;  L.  R. 
14  Eq.  557  ;  27  L.  T.  335. 

Where  the  publication  of  the  last  of  tHe  ad- 
vertisements required  by  19  &20  Vict.  c.  120 
would  not  expire  in  time  to  allow  the  twenty-one 
days  necessary  to  elapse  before  setting  down  the 
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petition  for  n  hearinpr,  so  that  the  petitioner 
would  be  thrown  over  the  long  vacation,  the 
court  alloweil  the  petition  to  be  set  down  on  the 
last  day  of  petitions  before  the  vacation.  Adam^ 
In  re,  6  L.  T.  604. 

F.  TRUSTEES. 
1.  Who  ABE. 

Power  of  Sale.] — A  trustee  with  power  of  sale 
subject  to  the  consent  of  another  is  trustee  for 
the  purposes  of  the  Settled  Land  Acta.  A 
trustee  of  a  settlement  with  power  of  sale  is 
trustee  for  the  purposes  of  the  Settled  Land 
Acts,  including  the  sale  of  heirlooms.  Congtahle 
V.  Cmgtabic,  55  L.  J.,  Ch.  491  ;  32  Ch.  D.  233  ; 
54  L.  T.  608  ;  34  W.  R.  470. 

Trustees  having  a  power  of  sale  which  can  only 
be  exercised  with  the  concurrence  of  a  person 
whose  consent  cannot  be  obtained,  are  not  trus- 
tees within  the  meaning  of  the  Settled  Land 
Act,  1882.  In  such  cases,  if  a  sale  be  desirable, 
it  is  expedient  to  appoint  such  persons  as  trus- 
tees for  the  purposes  of  the  act.  Juhtutone^g 
iSettlejuent,  In  re,  17  L.  R.  Ir.  172. 

By  the  marriage  settlement  of  A.  and  B., 
trustees  had  power,  with  the  consent  of  A.  and 
B.,  and  after  their  death  on  the  trustees'  own 
authority  to  sell  and  invest  the  proceeds ;  all 
after-acquired  property  to  be  settled  ujxjn  the 
same  trusts  as  the  principal  sum.  By  another  settle- 
ment made  on  the  marriage  of  C.  and  D.,  trustees 
had  power,  with  the  consent  of  C.  and  D.,  and 
after  their  death  on  the  trustees'  own  authority, 
to  call  in  the  principal  money  and  lay  it  out 
again  and  to  vary  investments :  all  after- 
acquired  property  to  be  settled  as  the  principal 
sum.  Real  estate  descended  on  B.  and  D.  as 
co-heiresses  during  their  covertures.  A.  and  B. 
contracted  to  sell  and  C.  and  D.  to  buy  this  real 
estate  : — Held,  upon  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  that  under  the  express 
power  contained  in  the  first  settlement,  and  the 
implied  power  in  the  second  settlement,  the  ex- 
isting trustees  of  both  settlements  had  full 
power  to  act  as  trustees  under  the  act,  and  that 
it  was  notrecessary  to  apply  to  the  court  under 
the  Settled  Land  Act,  1882,  b.  38,  for  the  ap- 
pointment of  new  trustees  for  the  purposes  of 
the  act.  Oarmtf-  Orme  to  IlargrexiTes,  63  L.  J., 
Ch.  196  ;  25  Ch.  D.  595  ;  49  L.  T.  655  ;  32  W.  R. 
813. 

EzecQtors  —  Bilferent  Initrnineiiti.]  — 
Residuary  jiersonal  estate  bequeathed  to  execu- 
tors on  trust  to  invest  in  land  and  to  settle  the 
same  upon  the  trusts  of  a  certain  settlement. 
The  trustees  of  the  settlement  were  not  the  same 
persons  as  the  executors : — Held,  that  the 
executors  were  not  trustees  within  the  Settled 
Land  Act,  1882.  Mundy's  Settled  Estate*,  In  re, 
60  L.  J.,  Ch.  273  ;  [18911  1  Ch.  399 ;  63  L.  T. 
311 ;  39  W.  R.  209.  Anci  see  Meade's  Settled 
Estates,  In  re,  supra,  col.  723. 

Tenant  for  Life.— Power  to  Mortgage— Pay- 
ment of  Incnmbrancef — Interest  of  Partiee  en- 
titled nnder  the  Settlement.] — Having  regard 
to  s.  53  of  the  Settled  Land  Act,  1882,  the  court 
ought  to  restrain  a  tenant  for  life  from  mort- 
gaging the  settled  estate  under  s.  11,  sub-s.  1  of 
the  Settled  Land  Act,  1890,  when  it  can  see  that 
as  a  trustee  he  is  acting  unjustly  towards  annui- 
tants or  others  whose  interests  he  is  bound  to 


consider  and  to  protect,  though  he  be  actings 
honestly  and  with  a  view  to  preserve  the  estates 
for  the  enjoyment  of  those  persons  intendetl 
by  the  settlor.  Hampden  v.  Bvrkinghamthinf 
(Earl),  62  L.  J.,  Ch.  643  ;  [1893]  2  Ch.  531  ; 
2  R.  419  ;  68  L.  T.  695  ;  41  W.  R.  516— C.  A. 

2.  Appointment  of. 

Who  appointed.] — The  court  will  not  ia 
peneral  appoint  as  trustees  of  a  settlement  for 
the  purposes  of  the  act  two  persons  who  are 
near  relatives  to  each  other.  There  ought  to  be 
two  independent  trustees.  Km'wle^"  Settled 
Eitatex,  In  re,  54  L.  J.,  Ch.  264  ;  27  Ch.  D.  707  ; 
51  L.  T.  665  ;  33  W.  R.  364. 

Where  estates  in  England  and  Ireland  were 
devised  upon  similar  limitatitns,  and  all  the 
pe]*sons  beneficially  interested  resided  in  Eng- 
land, the  court  appointed,  as  trustees  of  the 
t  Irish  estates  for  the  purposes  of  the  Settled  Land 
,  Act.  1882,  two  persons,  who  had  been  appointed 
1  by  the  chancery  division  in  England  trustees  of 
'  the  English  estates,  for  the  purpose  of  the  act, 
I  notwithstanding    their    residence    in    England, 
Maherlys  Settled  Estate,  In  re,  19  L.  R.  Ir.  341. 


Women.]  —  The  court   will   appoint   a 


woman  as  a  trustee  for  the  purposes  of  the 
I  Settled  Lands  Acts  where  she  appears  to  have 
exceptional  qualifications.  Peahe't  Settled 
Ettatex,  In  re,  [1894]  3  Ch.  520 ;  8  R.  639  ;  71 
L.  T.  371 ;  42  W.  R.  687. 


Solicitor  to  Tenant   for  Life.] — It  is  a 


sufficient  objection  to  the  appointment  of  one  of 
the  trustees  of  a  settlement  of  lands  as  a  trustee 
of  the  same  lands  for  the  purposes  of  the  Settled 
Land  Act  1882,  that  he  is  the  solicitor  of  the 
tenant  for  life,  and  has  been  acting  for  him  in 
the  matter  of  a  proposed  sale  of  the  lands. 
Walker's  Trusts,  In  re,  48  L.  T.  632  ;  31  W.  R. 
716. 

Real  and  personal  estate  devised  to  G.  and  W. 
upon  certain  trusts.  The  will  contained  no 
power  of  sale.  W.  was  the  family  solicitor,  a 
pei-son  of  good  position  and  high  character,  and 
after  the  death  of  the  testator,  he  acted  as 
solicitor  to  the  trustees  and  also  to  the  tenant 
for  life.  The  tenant  for  life  being  desirous  of 
selling  part  of  the  estates  under  the  powers  of 
the  Settled  Land  Act,  1882,  applied  to  the  court 
to  appoint  G.  and  W.  trustees  for  the  purposes  of 
the  fict : — Held,  that  W.  ought  not  to  be  appointed, 
as  he  was  solicitor  to  the  tenant  for  life.  Kemps 
Settled  Estates,  In  re,  52  L.  J.,  Ch.  950;  24 
Ch.  1).  485  ;  49  L.  T.  231  ;  31  W.  R.  930.  S.  P., 
Wheelwright  v.  Walker,  52  L.  J.,  Ch.  274  ;  23 
Ch.  D.  752  ;  48  L.  T.  70 ;  31  W.  R.  363. 

Under  i.  38 — Diioretion  of  Court.] — Semble,in 
appointing  trustees  under  s.  38,  the  court  should 
require  to  be  satisfied  not  only  of  the  fitness  of 
the  proj)osed  trustees,  but  also  that  the  purpose 
for  which  their  appointment  is  sought  is  such 
as  to  render  their  appointment  safe  and  bene- 
ficial to  all  persons  interested  in  the  property. 
Where  a  fund  in  court  was  subject  to  a  trust 
for  investment  in  land  in  the  counties  of  C.  and 
T.,  the  court,  under  s.  38,  refused  to  appoint 
trustees  to  carry  out  a  transfer  of  a  mortgage 
secured  on  land  in  the  counties  of  C.  and  K. 
Burke  v.  Gore,  13  L.  R.  Ir.  367. 


On  Eetirement.] — One  of  two  trustees 
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appointed  under  b.  38  of  the  Settled  Land  Act, 
1882,  desiretl  to  retire.  The  court  appointed  a 
new  trustee  for  the  purposes  of  the  Settled  Land 
Acts  in  the  place  of  the  retiring  trustee  on  an 
application  made  under  that  section: — Quaere, 
whether  s.  31  of  the  Conveyancing  Act,  1881, 
applies  to  trustees  appointed  for  the  purposes  of 
the  Settled  Land  Acts.  Wilcock^  In  re,  66  L.  J., 
Ch.  767  ;  34  Ch.  D.  608 ;  66  L.  T.  629  ;  35 
W.  B.  450. 


Besiding     Abroad.]  —  One    of     three 


trustees,  appointed  by  the  court  under  s.  38  of 
the  Settle<l  Land  Act,  1882,  having  gone  to 
reside  abroad,  the  court  appointed  a  new  trustee, 
for  the  purposes  of  the  act,  in  his  place,  under 
8.  38.  Wilcoch,  In  re  (supra),  followed.  Katie's 
Trusts,  In  re,  21  L.  R.  Ir.  112. 


Benefioiarj  a  Tmitee.] — Where  a  testa- 


tor's daughter  was  beneficial  tenant  for  life  of  a 
fund  paid  into  court,  the  daughter  being  one  of 
the  two  trustees  of  the  will,  and  both  trustees 
being  desirous  of  resigning  their  trusts,  and 
there  being  no  power  of  sale  in  the  will,  the 
court  appointed  two  new  trustees  of  the  settle- 
ment effected  by  the  will  for  the  puri)08e8  of  the 
Settled  Land  Act,  1882,  and  ordered  the  fund  to 
be  paid  out  to  such  trustees,  to  be  held  by  them 
upon  the  trusts  of  the  will.  Wrighfs  Trtuts, 
In  re,  63  L.  J.,  Ch.  139  ;  24  Ch.  D.,  662. 


Tenant    for    Life    Lunatic] — Where  a 


tenant  for  life  is  a  lunatic,  and  his  committee 
wishes  to  exercise  the  power  of  leasing  given  by 
the  Settled  Land  Act,  1882,  if  there  are  no 
trustees  of  settlement  in  existence  new  trustees 
must  be  appointed  for  the  purj^oses  of  the  act. 
Taylor,  In  re,  52  L.  J.,  Ch.  728  ;  49  L.  T.  420  ; 
31  W.  R.  596. 


Infant.] — ^Trustees  appointed  under  s.  38 


of  the  Settled  Land  Act,  1882,  of  the  share  of  an 
infant  under  the  statute  of  distributions  in 
realty,  which  had  improperly  remained  uncon- 
verted. Wells,  In  re,  49  L.  T.  869 ;  31  W.  R. 
764. 

Where  under  a  will  an  infant  was  tenant  in 
fee  simple  with  an  executory  limitation  over  in 
case  of  dying  under  twenty-one  without  issue  the 
trustees  of  the  will  were  appointed  trustees  for 
the  purpose  of  the  Settled  Land  Act,  1882. 
Morgan,  In  re,  24  Ch.  D.  114  j  48  L.  T.  964  ;  31 
W.  R.  948. 


Infant    absolutely  entitled    Resident 


Abroad.] — The  court  has  jurisdiction  upon  an 
appointment  of  trustees  of  a  settlement  for  the 
purposes  of  the  Settled  Land  Acts  to  appoint 
persons  who  are  domiciled  and  resident  in  a 
British  colony.  Such  jurisdiction  is  properly 
exercised  upon  an  appointment  of  trustees  to 
carry  out  the  sale  of  land  which  is  settled  land 
by  reason  of  the  person  entitled  thereto  being  an 
infant,  where  the  infant  is  domiciled  and  resident 
in  a  colony.  Simpson,  In  re,  and  Whitchurch, 
In  re,  66  L.  J.,  Ch.  166  ;  [1897]  1  Ch.  256  ;  76 
L.  T.  131  ;  45  W.  R.  277— C.  A. 

Form  of  Order.] — Trustees  appointed  under 
s.  38  of  the  Settled  Land  Act,  1882,  should  be 
appointed  trustees  of  "the  settlement  effected 
by  the  instrument  in  question  for  the  purposes 
of  the  Settled  Land  Acts."  Form  of  order  in 
Wright's  Trusts,  In  re  (supra),  adopted.    lb. 


Ko  existing^  Trustees.] — Where  there  were  no 
trustees  of  the  settled  estates  which  ha^i  been 
sold,  the  court  ordered  new  trustees  to  be  ap- 
pointee.!. Sexton  Barnes,  In  re,  6  L.  T.  40  ;  10 
W.  R.  416. 

Beath  of  Trustee.] — Where  one  of  two  trustees 
died  before  the  completion  of  a  sale  of  part  of 
the  settled  estate,  the  court  directed  a  petition  to 
be  presented  for  the  appointment  of  a  new 
trustee  in  place  of  the  one  deceased.  Scott  v. 
Ileisch,  33  L.  T.  498  ;  24  W.  R.  108. 

Power  to  appoint—Bonee  appointing  Himself.] 
— A  power  to  appoint  ''any  other  person  or 
persons "  as  a  new  trustee  is  not  well  exercised 
by  the  appointor  appointing  himself.  A  power 
to  appoint  new  trustees  is  a  fiduciary  power,  and 
the  appointor  cannot  appoint  himself.  Sheafs 
Seftlrment,  In  re  (42  Ch.  D.  522),  followed. 
Aewcn,  In  re,  Newrn  v.  Barnes,  63  L.  J.,  Ch. 
763  ;  [1894]  2  Ch.  297  :  8  R.  309  ;  70  L.  T.  663  ; 
43  W.  R.  68  ;  68  J.  P.  767. 

Person  having  Powers  of  Tenant  for  Life — 
Undivided  Moiety  —  Sale.] — Where  a  person 
having  the  powers  ot  a  tenant  for  life  within  the 
meaning  of  the  Settled  Land  Act,  1882,  under  a 
settlement  of  an  undivided  moiety  of  land,  but 
whose  interest  is  postponed  to  the  payment  of 
debts,  satisfies  the  court  that  the  time  is  favour- 
able for  a  sale,  and  that  he  intends  to  sell,  the 
court,  though  not  bound  to  do  so,  will  appoint  fit 
persons  named  by  him  to  be  trustees  of  the  settle- 
ment for  the  purposes  of  the  act.  Williams  v. 
Jenkitis,  13  li.  92. 

3.  Notice  to. 

Lunatio  Tenant  for  Life.] — A  general  notice 
by  a  tenant  for  life  of  an  intention  to  sell  or  lease 
all  or  any  part  of  the  settled  estates,  at  any  time 
or  times  when  a  proper  opportunity  shall  arise,  is 
not  a  sufficient  notice  within  s.  46  of  the  Settled 
Land  Act,  1882.  Ray's  Settled  Estates,  In  re^ 
53  L.  J.,  Ch.  205  ;  25  Ch.  D.  464  ;  60  L.  T.  80  ; 
32  W.  R.  458. 

Costs.] — A  lunatic  tenant  for  life,  by  his  com- 
mittee, gave  the  trustees  a  general  notice  of 
his  intention  to  sell  or  lease  aU  or  any  part  of 
the  settled  estates  as  a  proper  opportunity 
should  arise.  Upon  a  summons  by  the  trustees, 
asking  for  a  declaration  that  this  was  not  a 
sufficient  notice  : — Held,  that  as  the  notice  was 
insufficient  within  s.  45  of  the  act,  and  the  com- 
mittee had  served  it  without  obtaining  the  sanc- 
tion of  the  court  in  lunacy,  he  most  pay  the 
costs  of  the  summons.    lb. 

Contract  by  Tenant  for  Life  to  Sell.] — On  a 
sale  by  a  tenant  for  life  under  the  Settled  Land 
Act,  1882,  a  notice  to  the  trustees  given  less  than 
a  month  before  the  contract,  but  more  than  a 
month  before  the  day  fixed  for  completion : — 
Held,  a  sufficient  compliance  with  s.  46.  Semble, 
a  purchaser  cannot  avail  himself  of  a  defect  in 
such  notice  as  a  defence  to  an  action  for  specific 
performance.  Marlborough  (^Duhe)  v.  Sartaris, 
56  L.  J.,  Ch.  70 ;  32  Ch.  D.  616  ;  55  L.  T.  506  ;  35 
W.  R.  55. 

Where  there  were  no  trustees  at  tne  date  of 
contract,  but  trustees  were  appointed  and  notice 
given  under  s.  45,  sub-s.  1  before  completion  : — 
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Held,  that  the  section  was  sufficiently  complied 
with.  Hatton  v.  Rngsell,  67  L.  J.,  Ch.  425  ;  38 
Ch.  D.  334  ;  58  L.  T.  271  ;  36  W.  R.  317. 


G.  CAPITAL    MONEY. 
1.  What  is. 

Cash  under  tlie  Control  of  the  Conrt — Sale  of 
Xand.J — Purchase  moneys  in  court  arising  from 
a  sale  under  the  19  &  20  Vict.  c.  120,  are  '*  cash 
under  the  control  of  the  court "  within  23  &  24 
Vict.  c.  38,  ss.  10,  11,  so  as  to  empower  the  court 
to  order  them  to  be  invested  as  such.  Taddy,  In 
re,  43  L.  J.,  Ch.  191  ;  L.  R.  16  Eq.  532.  S.  P., 
Thorold,  In  re,  41  L.  J.,  Ch.  780  ;  L.  R.  14  Eq. 
51  ;  26  L.  T.  682  ;  20  W.  R.  898, 

The  purchase  moneys  of  settled  estates  paid 
into  court,  are  "  cash  under  the  control  of  the 
court "  within  23  &  24  Vict.  c.  38,  ss.  10,  11,  so 
as  to  empower  the  court  to  order  them  to  be  in- 
vested as  such.    Ih. 

The  purchase  money  of  a  settled  estate  sold  by 
the  order  of  the  court  is  not  "cash  under  the 
control  of  the  court,"  and  therefore  can  be  in- 
yested  only  in  the  securities  specified  in  the  19  & 
"20  Vict.  c.  120,  s.  25.  Langmead  v.  Cockerton, 
^5  W.  R.  315. 

Money  liable  to  be  laid  oat  in  the  Pnrohase  of 
Xand — Charity  Landf.] — Lands  belonging  abso- 
lutely to  a  charity  were  taken  by  a  public  body, 
and  the  purchase  money  paid  into  court  under 
the  Lands  Clauses  Act : — Held,  that  the  purchase 
money  could  be  dealt  with  as  "  money  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement."  Bryon^t  Charity,  In  re, 
23  Ch.  D.  171  ;  48  L.  T.  515  ;  31  W.  R.  517. 


Power  to  Buy  Certain  Land — Pnrehase  of 


Ileal  Eetate.] — Where  personalty  is  held  upon 
the  trusts  of  a  marriage  settlement,  which  directs 
the  trustees,  at  the  request  of  the  tenant  for  life, 
to  sell  the  settled  propierty  and  invest  part  of  the 
proceeds  in  the  purchase  of  a  particular  piece  of 
land,  such  personalty  is  "  money  liable  to  be  laid 
out  in  the  purchase  of  land  "  within  the  meaning 
of  the  Settled  Land  Act,  1882,  s.  33,  and  may  be 
applied,  under  s.  1,  sub-s.  vii.  of  the  act,  in  the 
purchase  of  land  other  than  that  specified  in  the 
settlement.  HilVs  Settled  Estates,  In  re.  Hill  v. 
PiUher,  65  L.  J.,  Ch.  511  ;  [1896]  1  Ch.  962 ;  74 
L.  T.  460  ;  44  W.  R.  673. 


Sale  of  Timber  at  Yalnation — Power  to  Cut 
Timber — Claim  of  Tenant  for  Life  to  Prooeeds. 


I 


— A  tenant  for  life  with  power  to  cut  and  sel 
timber,  sold  the  estate  under  conditions  of  sale 
^which  stated  that  the  purchaser  should  in  addition 
to  the  purchase  money  pay  for  the  timber  accord- 
ing to  a  valuation : — Held,  that  the  amount  of 
the  valuation  of  the  timber  was  an  addition  to 
the  price  which  the  purchaser  agi'eed  to  pay  for 
the  estate,  and  must  be  treated  as  capital  money 
payable  to  the  trustees  and  not  to  the  tenant  for 
life.  Llewellin,  In  re,  Llewellin  v.  Williams,  57 
L.  J.,  Ch.  316  ;  37  Ch.  D.  317  ;  58  L.  T.  152 ;  36 
W.  R.  347. 

Money  Unoonverted.] — Money  bequeathed  to 
trustees  to  be  laid  out  in  land  in  trust  for  persons 
in  succession,  but  not  yet  so  laid  out,  may,  under 
8.  33  of  the  Settled  Land  Act,  1882,  be  applied  as 
•capital  money  arising  under  the  act.  Mackenzie's 
Trusts,  In  re  (52  L.  J.,  Ch.  726),  and  Tennant, 


In  re  (58  L.  J.,  Ch.  457),  approved.  Mundy's 
Settled  Estates,  In  re,  60  L.  J.,  Ch.  273  ;  [1891] 
1  Ch.  399  J  64  L.  T.  29 ;  39  W.  R.  209— C.  A. 

2.  Whetheb  Real  ob  Pebsokal  Eatats. 

Sale  in  Partition  Suit.]— Where  real  estate,  to 
a  share  of  which  infants  were  entitled,  was  sold 
under  a  decree  in  a  partition  suit : — Held,  that 
the  proceeds  of  the  sale  must  be  treated  as  realt  j 
by  force  of  s.  8  of  the  Partition  Act,  1868- 
Foster  v.  Foster,  1  Ch.  D.  588. 

Xining  Sent.] — A.  appointed  the  surface  of 
settled  land  to  one,  and  the  minerals  under  it  to 
others.  Under  the  19  &  20  Vict  c.  120,  a  lease 
of  the  minerals  had  previously  been  made,  and  a 
part  of  the  rents  received  had  been  set  aside  and 
was  in  the  hands  of  trustees  to  be  invested  under 
the  act  in  the  purchase  of  other  land : — ^Held, 
that  the  rents  so  set  aside  were  land  in  the  hands 
of  the  trustees  and  passed  with  the  surface. 
ScaHh,  In  re,  10  Ch.  D.  499  ;  40  L.  T.  184 ;  27 
W.  R.  499. 

3.  Application  and  Investment  op. 
a.  In  GeneraL 

Sanction  of  Court.] — The  question  whether 
any  particular  application  of  capital  money 
under  the  Settled  Land  Acts  should  be  sanc- 
tioned by  the  court  must  be  determined  en- 
tirely by  the  code  of  rules  laid  down  in  the 
Settled  Land  Acts,  and  not  by  reference  to  the 
decisions  as  to  the  application  of  purchase  money 
under  the  Lands  Clauses  Act.  Gerard's 
(Lirrd)  Settled  Estate,  In  re,  63  L.  J.,  Ch.  23 ; 
[1893]  3  Ch.  252  ;  69  L.  T.  393-~C.  A. 

Biieretion  of  Tenant  for  Life.] — The  powers 
conferred  by  the  Settled  Land  Act,  1882,  upon 
a  tenant  for  life  are,  pursuant  to  s.  53,  to  be 
exercised  with  a  due  regard  to  the  interests 
of  all  parties  entitled  under  the  settlement,  and 
the  discretion  vested  in  him  by  the  act  as  to  the 
application  of  capital  moneys  must  not  be  so 
exercised  as  unduly  to  prejudice  such  parties,  but 
where  it  is  a  matter  of  doubt,  then  the  discretion 
of  the  tenant  for  life,  if  fairly  exercised,  ought 
to  prevail.  Stamford's  (^EarV)  Settled  Estates^ 
In  re,  58  L.  J.,  Ch.  849  ;  43  Ch.  D.  84  ;  61  L.  T. 
504  ;  38  W.  R.  317. 

Section  22,  sub.-s.  2  of  the  Settled  Land  Act, 
1882,  entitles  a  tenant  for  life  to  direct  the  par- 
ticular investment  in  which  capital  money  shall 
be  invested  by  the  trustees.  The  discretion. of  a 
tenant  for  life  honestly  exercised  cannot  be  con- 
trolled by  the  trustees  or  by  the  court.  CoU' 
ridge's  iLixrd)  Settlement,  In  re,  [1895]  2  Ch. 
704  ;  13  R.  767  ;  73  L.  T.  206  ;  44  W.  R.  59. 

Under  s.  33  of  the  Settled  Land  Act,  1882, 
the  tenant  for  life  has  the  same  power  over 
money  in  the  hands  of  trustees  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject 
to  the  settlement  as  he  would  have  over  the  land 
itself,  and  the  section  gives  the  tenant  for  life 
an  option  to  direct  how  the  money  shall  be 
applied  or  invested  as  capital  money  under  the 
Settled  Land  Acts.  Gee,  In  re,  Pearson  Gee  v. 
Pearson,  64  L.  J.,  Ch.  606. 

Semble,  s.  33  only  applies  to  money  subject  to 
a  trust  to  be  laid  out  in  land,  and  not  to  money 
subject  to  a  discretionary  power  to  be  so  laid 
out,    Ih. 
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*<Wlian  Beoeived."]  —  When  the  sale  of  a 
farm  was  pending,  on  a  summons  by  the  trustees 
and  infant  tenant  in  tail  for  leave  to  raise  money 
to  carry  on  the  farm  which  was  unlet : — Held, 
that  s.  21  of  the  Settled  Land  Act,  1882,  only 
provided  as  to  capital  moneys,  *'  when  received," 
and  the  court  could  not  charge  the  future  pur- 
chase money  of  the  land  to  meet  the  expenses  of 
the  trustees  until  the  sale  was  carried  out.  The 
court  gave  liberty  to  renew  the  application  on 
the  completion  of  the  contract.  Mound  v. 
Turner,  60  L.  T.  379. 

Land  Pnrehaied  by  Bale  of  Heirloomi — 
IRThether  inbjeot  to  Charges  on  Settled  Land.] 
— Land  purchased  with  capital  money  arising 
from  the  sale  of  heirlooms  is  not  made  subject  to 
the  charges  affecting  the  settled  land  with  which 
the  heirlooms  were  to  devolve,  by  reason  only  of 
the  direction  in  s.  24,  sub-s.  2,  of  the  Settled 
Ijand  Act,  1 882,  that  land  so  purchased  shall  be 
conveyed  to  the  uses,  &c.,  of  the  settled  land  ; 
land  so  purchased  is  to  be  regarde  1  as  if  the  pur- 
chase money  had  arisen  from  the  sale  of  land  not 
subject  to  the  charges  (and  therefore  exempt 
therefrom  under  s.  24,  sub-s.  5).  Marlborough 
^Duke)  and  Queen  Anne's  Bouniy,  In  re,  66 
L.  J.,  Ch.  323  :  [1897]  1  Ch.  712  ;  76  L.  T. 
388  ;  45  W.  R.  426. 

b.  Payment  Oat. 

i.  To  Trustees, 

Compolsory  Bale.]— Lands  in  settlement  hav- 
ing been  purchased  compuLsorily  under  statutory 
powers,  an  order  was  made  to  transfer  the  funds 
in  court  representing  the  purchase  money  to  the 
trustees  of  the  settlement.  Rathmines  Drainage 
^et,  In  re,  15  L.  R,  Ir.  576. 


Advaneei  by  Tnuteet.] — Part  of  lands 

settled  by  will  without  power  of  sale  was  pur- 
chased by  a  railway  company.  Upon  petition  an 
order  was  made  appointing  three  of  the  trustees 
of  the  will,  omitting  the  fourth  trustee,  the 
tenant  for  life,  to  be  trustees  of  the  will  for  the 
purposes  of  the  Settled  Land  Act,  1882  ;  and  the 
fund  was  ordered  to  be  paid  out  to  them  to  be 
held  by  them  upon  the  trusts  of  the  will.  And  it 
Appearing  that  the  trustees  of  the  will  had 
advanced  a  large  sum  of  money  on  mortgage,  in- 
cluding, by  anticipation,  a  sum  of  money 
equivalent  to  the  fund  in  court,  it  was  ordered 
that  the  three  trustees  appointed  by  the  court  be 
at  liberty  to  pay  the  fund  to  the  four  trustees  of 
the  will  upon  the  execution  by  them  of  a  declara- 
tion of  trust  in  favour  of  the  three  trustees  of  so 
much  of  the  principal  sum  secured  by  the  mort- 
gage aji  should  be  equivalent  to  the  proceeds  of 
the  fund  ordered  to  be  paid  out  of  court. 
Harrop's  TnuU,  In  re,  24  Ch.  D.  717;  48  L.  T. 
«37. 


Appointment   of    Tniiteet.]  —  Where 

one  of  two  trustees  was  beneficial  tenant  for  Uf e 
of  a  fund  paid  into  court  upon  the  compulsoir 
purchase  of  the  testator's  property,  and  both 
trustees  desired  to  resign  their  trusts,  and  there  was 
no  power  of  sale  in  the  will,  the  court  appointed 
two  new  trustees  for  the  purposes  of  the  Settled 
Land  Act,  1882,  and  ordered  the  fund  to  be  paid 
out  to  such  trustees,  to  be  held  by  them  upon  the 
trusts  of  the  will.  Wright's  Trusts,  In  re,  53 
L.  J.,  Ch.  139  ;  24  Ch«  D.  662« 

VOL.  xn. 


Ho  Tenant  for  Life— Invoitment  as  Capital.] — 

T.,  by  his  will,  devised  real  estate  to  trustees  upon 
trust  to  apply  the  whole,  or  such  part  as  they 
should  think  fit,  for  the  benefit  of  his  son  C.  or 
his  wife  or  children,  in  the  usual  form  of  a  discre- 
tionary trust,  to  protect  the  son's  interest  against 
bankruptcy,  with  remainders  over.  The  trustees 
had  no  power  of  sale.  They  presented  a  petition 
under  the  Settled  Estates  Act,  1877,  for  approval 
of  a  conditional  contract  for  sale,  and  payment 
of  the  purchase  money  to  them,  with  leave  to 
invest  it  as  capital  money  arising  under  the 
Settled  Land  Act.  The  testator's  son  was  living, 
and  consented  : — Held,  that  s.  33  of  the  Scttlol 
Land  Act  applied,  and  the  money  might  be  in- 
vested as  capital  money  under  thiit  act,  though 
there  was  no  tenant  for  life  to  exercise  the  option 
given  by  that  section.  Tessyinan's  Trusts,  In 
re,  77  L.  T.  484. 

ii.  To  Person  entitled. 

Partition— Lonaoy.] — The  words  of  s.  23  of 
the  19  &  20  Vict.  o.  120,  when  imported  into 
s.  8  of  the  Partition  Act,  1868,  apply  to  all  sales 
effected  under  the  Partition  Act,  Barker,  In  re, 
50  L.  J.,  Ch.  334  ;  17  Ch.  D.  241  ;  44  L.  T.  33  ; 
29  W.  R.  873. 

The  payment  of  the  money  into  court  to  the 
credit  of  the  lunacy  was  not  a  payment  '*  to  a 
person  becoming  absolutely  entitled "  within 
the  meaning  of  s.  23  of  the  Settled  Estates  Act. 
lb. 

Tenant  in  Tail — Biflentailing  Deed.]— No  dis- 
entailing deed  is  required  on  payment  out  of 
court  under  the  Settled  Estates  Acts  of  a  fund, 
to  a  party  who  would  have  been  in  the  position 
of  a  tenaht  in  tail  of  the  land  represented  by  the 
fund.     Wood,  In  re,  L.  R.  20  Eq.  372. 

The  proceeds  of  sale  of  a  settled  estate  sold 
under  the  Settled  Estates  Acts  will  not  be  paid 
out  to  a  tenant  in  tail  under  the  settlement 
unless  he  has  executed  a  disentailing  deed. 
Broadwood,  In  re,  45  L.  J.,  Ch.  168  ;  1  Ch.  D. 
438  ;  24  W.  R.  108. 

Where  a  party  entitled  to  a  fund  in  court,  and, 
being  tenant  in  tail,  executes  a  disentailing  deed, 
the  money  cannot  be  paid  out  on  petition 
without  an  afiidavit  of  no  incumbrances.  Thorn- 
hUl  V.  MiUbanh,  12  W.  R.  523. 


Settled  to  inoh  Utei  as  A.  and  B.  thonld 

Appoint — ^Ezeontion  of  Appointment  not  &e- 
qnired.] — Lands  settled  to  A.  for  life  with 
remainder  to  B.  in  tail  were  sold  under  the 
Settled  Estates  Act,  1877,  the  purchase  money 
was  paid  into  court  and  invested,  and  the  divi- 
dends ordered  to  be  paid  to  A.  for  life.  A.  and 
B.  executed  a  disentailing  assurance  assigning 
the  money  in  court  to  a  trustee  upon  such  trusts 
as  they  should  appoint,  and  discharging  it  of  all 
trusts  for  reinvestment  in  land.  A.  and  B.  peti- 
tioned for  the  payment  out  of  the  fund  to  them. 
They  had  not  executed  an  appointment  to  them- 
selves:— Held,  that  the  money  might  be  paid 
out  without  such  appointment.  Winstaniey's 
Settled  Estates,  In  re,  54  L.  T.  840. 

Husband  and  Wife.] — A  fund  in  court  repre- 
sented land  settled  upon  trust  for  a  married 
woman  for  life,  with  remainder  in  trust  for  her 
in  fee,  but  in  case  she  should  die  in  the  lifetime 
of  her  husband,  then  for  the  husband  in  fee : — 
Held,  that  the  fund  could  not  be  transferred 
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into  the  joint  names  of  the  husband  and  wife 
•without  a  deed  acknowledged  by  her.  Belt,  In 
re,  37  L.  T.  272  ;  26  W.  R.  901. 

Tranfmisiion  of  Proceeds  of  Sale  to  America.] 

— L.,  entitled  to  land  in  Wales,  by  his  will 
devised  the  interest  on  the  principal  of  all 
money  received  by  his  executors  from  Wales  to 
his  wife  for  life,  and  then  his  son  was  to  have 
the  whole  of  the  money  on  attaining  twenty- 
one.  L.  died  domiciled  in  America,  and  his  wife 
and  son  (who  was  a  minor)  were  resident  there. 
Trustees  were  appointed  under  the  Settled  Land 
Act  of  the  share  of  L.  in  the  land,  and  with  the 
consent  of  the  other  beneficiaries  it  was  sold  : — 
Held,  that  the  court  had  no  power  to  allow  the 
money  to  be  sent  to  America,  and  that,  if  neces- 
sary, trustees  must  be  appointed  under  the  act 
to  receive  it  in  that  country.  Lloyd,  In  re, 
Edwards  v.  Llityd,  64  L.  T.  643. 

Sale  under  Lands  Claniet  ConBolidation  Act.] 
^Trustees  of  a  settlement  had  power  to  sell 
without  reserving  minerals.  On  a  sale  by  the 
tenant  for  life  under  the  Lands  Clauses  Consoli- 
dation Act,  1845,  reserving  the  minerals : — 
Held,  that  the  court  has  jurisdiction,  under 
88.  22  &  32  of  the  Settled  Land  Act,  1882,  to 
order  the  money  to  be  paid  to  the  trustees,  the 
tenant  for  life  consenting.  Rutland's  (^Dnke) 
Settlevtent,  In  re,  49  L.  T.  196  ;  31  W.  R.  947. 

Future  Power  of  Sale.] — A  will  contained  a 
trust  for  sale  and  division  of  the  proceeds,  but 
not  being  immediately  exercisable  by  the 
trustees,  a  sale  was  ordered  under  the  19  &  20 
Vict.  c.  120  : — Held,  that  the  proceeds  might  be 
paid  to  the  trustees  instead  of  being  applied  as 
directed  by  s.  23.  Ilemsley,  In  re,  43  L.  J.,  Ch. 
72  ;  L.  R.  16  Eq.  315  ;  29  L.  T.  173  ;  21  W.  R. 
821. 

Eestraint  on  Anticipation.]  —  When  lands 
settled  in  trusts  for  the  separate  use  of  a  married 
woman  for  life  without  power  of  anticipation, 
and  after  her  death  in  trust  for  sale,  were,  in  the 
lifetime  of  the  tenant  for  life,  ordered  to  be  sold 
under  19  &  20  Vict.  c.  120,  the  proceeds  of  the 
sale  were  ordered  to  be  paid  to  the  trustees  of 
the  settlement,  to  be  held  upon  the  trusts 
declared  of  purchase  money  by  the  settlement. 
Morgan,  In  re,  L.  R.  9  Eq.  587  ;  43  L.  T.  172  ; 
28  W.  R.  516. 

Tenant  in  Tail  Bestrained  from  Alienation.] — 

Funds  in  court,  representing  the  proceeds  of  sale 
of  settled  lands  which  were  vested  in  a  tenant 
in  tail  who  was  restrained  by  statute  from 
alienating,  were,  on  the  application  of  the 
tenant  in  tail,  ordered  to  be  paid  out  to  trustees 
appointed  for  the  purposes  of  the  Settled  Land 
Acts,  1882  and  1884  ;  but  the  court  declined  to 
direct  the  trustees  to  give  notice  of  any  intended 
investments  to  the  tenant  in  tail  next  in 
remainder.  Bolton  Estate  Acts,  In  re,  52  L.  T. 
728. 

o.  Costs  and  Expenses. 

Out  of  Corpus.]— Costs  under  19  &  20  Vict. 
c.  120,  ordered  to  be  paid  out  of  corpus  as  the 
deficiency  was  caused  by  the  testator.  Wlieeler 
V.  Tootal,  16  VV.  R.  273. 

To  Tenant  for  Life.]— Costs  irrecoverable 

from  an  insolvent  company  were  ordered  to  be  paid 


out  of  a  fund  in  court  to  the  tenant  for  life. 
Navan  and  Kingscimrt  By.,  In  re,  Byat,  Ejf 
parte,  21  L.  R.  Ir.  869. 

In  1881  a  tenant  for  life  contemplated  a  sale 
of  the  estate,  but  he  was  restrained  from  selling- 
by  an  injunction  granted  in  an  action  brought 
by  persons  entitled  in  remainder.  In  1884  the 
action  was  dismissed  with  costs : — Held,  that 
in  defending  the  action  the  tenant  for  life  was 
entitled  to  be  paid  his  extra  costs  of  so  much  of 
the  action  as  related  to  the  exercise  of  the 
powers  contained  in  the  Settled  Land  Act  as 
incidental  to  the  exercise  of  his  power  of  sale 
under  the  provisions  of  the  Settled  Land  Act^ 
1882.  Llewellin,  In  rv,  Lleioellin  v.  WiUiamr^ 
hi  L.  J.,  Ch.  316  :  37  Ch.  D.  317  ;  68  L.  T.  152  ; 
86  W.  R.  347.  And  see  Tucker's  Settled  EstaUjt, 
In  re,  infra,  col.  778. 


Attempted  Sale— Charge  on  Land.] — On 


a  sale  by  tenant  for  life  only  two  small  lots  were 
sold  : — Held,  that  under  the  Settled  Land  Act, 
1882,  s.  21,  sub-s.  10,  the  costs  and  expenses  of 
an  attempted  but  unsuccessful  sale  were  properly 
payable  out  of  capital  moneys  ;  that,  upon  the 
application  of  the  tenant  for  life  the  court  had 
power  under  s.  46,  sub-s.  6,  and  s.  47,  to  direct 
such  costs  and  expenses  to  be  paid  out  of  the 
settled  property,  and  to  be  raisea  by  means  of  a 
charge  on  the  land  unsold.  Smith's  Settled 
Estates,  In  re,  60  L.  J.,  Ch.  613  ;  [1891]  3  Ch. 
65  ;  64  L.  T.  821  ;  39  W.  R.  590. 

Settled  property  was  sold  on  the  same  day  by 
private  contract  after  attempted  sale  by  auction  : 
— Held,  that  one  charge,  according  to  the  scale  set 
out  in  Part  I.  of  Sched.  1  of  the  General  Order 
under  the  Solicitor's  Remuneration  Act,  1881, 
was  payable  out  of  the  purchase  money  to  the 
tenant  for  lifers  solicitor  for  conducting  the  sale, 
including  the  conditions  of  sale,  and  one  charge 
for  delucting  the  title  and  completing  the  con- 
veyance, including  the  preparation  of  the  con- 
tract ;  and  that  the  costs  of  the  concurrence  in 
the  sale  by  the  mortgagees  of  the  tenant  for  life, 
and  a  proper  sum  for  the  auctioneer's  charges, 
were  also  payable  out  of  the  purchase  money. 
Beck,  In  re,  Cartington  Estate,  In  re,  52  L.  J., 
Ch.  815  ;  24  Ch.  D.  608  ;  49  L.  T.  95  ;  31  W.  R. 
910. 


Obtaining  Consent  of  Mortgagees  of  Life 


Estate.] — On  a  sale  by  a  tenant  for  life  under 
the  Settled  Land  Act,  1882,  the  costs  of  obtain- 
ing the  consent  and  concurrence  of  mortgagees 
of  the  life  estate,  although  they  are  costs  inci- 
dental to  the  exercise  of  the  statutory  power  of 
sale,  ought  not  as  a  general  rule  to  be  paid  out 
of  capital  money  pixxiuced  by  the  sale,  though 
there  may  be  special  cases  in  which  they  can 
properly  be  so  paid.  Cardigan  v.  Curzon-Howe., 
58  L.  J.,  Ch.  436 ;  41  Ch.  D.  376 ;  60  L.  T.  728  ; 
37  W.  R.  521— C.  A. 


Compensation.]  —  Where  leasehold  pro- 


perty, held  for  an  unexpired  term  of  years,  was 
sold  under  the  Settled  Estates  Act,  1877,  and  the 
tenant  for  life  suffered  by  reason  of  the  sale  a 
diminution  of  income,  the  court  allowed  the 
tenant  for  life  the  costs,  as  between  solicitor  and 
client,  of  the  application  for  compensation. 
Walsh's  Trusts,  In  re,  7  L.  R.  Ir.  554. 

Mining  Leases.] — Costs  of  application  by 
trustees  under  19  &  20  Vict.  c.  120,  and  27  &  2& 
Vict.  c.  45,  for  powers  of  granting  mining  leases 
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to  come  oat  of  the  three-fourths  of  the  profits 
which  the  act  directed  to  be  set  apart  for  the  in- 
heritance. Doming'*  Settled  Eitateij  In  re,  13 
L.  T.  494  ;  14  W.  R.  125. 

Where  the  court,  under  27  &  28  Vict.  c.  45,  s.  2, 
amended  an  order  made  under  the  19  &  20  Vict. 
c  120,  8.  10,  by  striking  out  a  condition  that 
certain  mining  leases  should  be  settled  by  the 
judge,  the  costs  of  the  application  were  directed 
to  be  paid  out  of  the  one-fourth  part  of  the  rents 
set  aside  by  the  trustees.  Lov<U  v.  Ltsds  QDuke)^ 
11  L.  T.  442. 

Person  Alraneing  Moneys.]  — ^The  court,  in 
approving  of  an  agreement  to  demise  landed 
estates,  and  in  directing  that  the  costs  of  the 
application  should  be  a  charge  on  the  property, 
ordered  the  name  of  the  person  advancing  the 
money  necessary  for  the  payment  of  such  costs 
to  be  inserted  in  the  order.  Tufutallj  /»  r^,  14 
L.  T.  352. 

Xnfrsnehisement.] — Upon  a  petition  for  the 
sale  of  settled  real  estate,  partly  freehold  and 

gartly  copyhold,  the  court  directed  the  copy- 
olds  to  be  enfranchised,  the  whole  to  be  sold  as 
freehold,  and  the  costs  of  enfranchisement  to  be 
paid  out  of  the  proceeds  of  sale.  Adair,  In  re, 
42  L.  J.,  Gh.  841  ;  L.  R.  16  £q.  124. 

Interim  Inyestment.] — Held,  under  s.  32  of 
the  Settled  Land  Act,  18S2,  that  the  costs  of  an 
interim  investment  in  debenture  stock,  of  money 
paid  into  court  by  the  commissioners  of  sewera 
under  their  special  act  (which  did  not  authorise 
an  investment  in  debenture  stock)  must  be  paid 
by  them  in  like  manner  as  if  the  mode  of  invest- 
ment were  authorised  by  the  special  act.  Han- 
bwy,  In  re,  52  L.  J.,  Ch.  687  ;  31  W.  R.  784. 

Applioatibn  to  Parliament.]— Estate  settled 
on  one  for  life,  remainder  to  infant  tenant  in  tail. 
The  court  declined  to  order  that  the  costs  of  an 
application  to  parliament  for  a  private  act  to 
carry  into  effect  a  proposed  sale  which  was  bene- 
ficial to  the  estate  shoald  be  borne  by  the  estate 
whether  such  application  were  or  were  not 
successful.  But  the  tenant  for  life  consenting, 
the  court,  being  of  opinion  that  the  proposecl 
application  to  parliament  would  be  for  the 
benefit  of  the  infant,  sanctioned  the  application 
on  the  terms  that  the  costs  were  to  be  borne  by 
the  tenant  for  life,  unless  an  act  of  parliament 
was  obtained  otherwise  directing.  Stanford  v. 
Moberte,  52  L.  J.,  Ch.  60  ;  48  L.  T.  262. 

Proteetionof  Settled  Land.]— Under  19  &  20 
Vict.  c.  120,  s.  30,  trustees  of  settled  estates  held 
entitled  (1)  to  apply  moneys  in  hand  from  sales 
in  paying  solicitor  and  client  costs  of  tenant  for 
life  in  actions  on  questions  of  rights  of  common 
over  the  estates ;  (2)  in  similarly  applying  sums 
from  future  sales.  Under  the  Settled  Estates 
Act,  1877,  s.  17,  application  to  the  court  for  pay- 
ment of  all  costs  not  above  included  by  a  charge 
on  the  estates,  allowed,  although  no  application 
had  been  maile  to  the  court  before  commencing 
proceedings.  De  la  Warr'e  QEarl)  Settled 
JEstatee,  In  re,  51  L.  J.,  Ch.  407  ;  46  L.  T.  340. 

— -  Sewage  Scheme.  ] — The  tenant  for  life  of 
settled  estates  having  successfully  opposed  a 
sewage  scheme  proposed  by  the  sanitary  authority 
of  the  parish  in  which  the  settled  estates  were 
situate,  on  the  ground  that  the  works  would 


deteriorate  the  value  of  the  estate,  incurred 
certain  costs.  On  a  petition  entitled  in  the 
matter  of  the  Settled  Estates  Acts,  1856  to  1864, 
and  the  act  22  k.  23  Vict.  c.  35,  the  court  held 
that  the  case  came  within  s.  17  of  the  Settled 
Estates  Act,  1877,  and  ordered  that  the  petition 
should  be  amended  by  entitling  it  in  the  matter 
of  that  act,  when,  on  the  amount  expended  by 
the  tenant  for  life  not  exceeding  a  sum  named, 
being  proved  before  the  registrar,  the  court  would 
advise  the  trustees  to  pay  it.  Willan's  Settled 
Bttatee,  In  re,  or  Twyfard  Abbey  Settled  Eetatee, 
In  re,  45  L.  T.  745  ;  30  W.  R.  268. 

ParliamentaryProeeedings.  ] — Proceedings 

successfully  prosecuted  before  the  house  of  lords 
committee  for  privileges  to  establish  a  claim  to 
an  earldom,  the  consequences  of  which  were  that 
the  petitioner  afterwards  recovered  estates  which 
were  subject  to  similar  limitations: — Held  to"  be 
^*  proceedings  taken  for  the  protection  of  settled 
land,"  the  costs  of  which  the  court  directed  to 
be  paid  out  of  property  subject  to  the  settlement. 
Form  of  order.  Rivett'Carnac*9  Will,  In  re- 
(supra,  col.  744),  considered.  Aylesford't  (EarT) 
Settled  Ettates,  In  re,  55  L.  J.,  Ch.  623  ;  31^ 
Oh.  D.  162  ;  54  L.  T.  414  ;  34  W.  R.  410. 

Costs  incurred  by  a  tenant  for  life,  in  success- 
fully opposing  bills  in  parliament  which  were 
detrimental  to  the  estate,  allowed  to  him  out  of 
mone3rs  which  under  the  settlement  were  liable 
to  be  laid  out  in  lands.  Ormrod't  Settled 
Ettates,  In  re,  61  L.  J.,  Ch.  651  ;  [1892]  2  Ch. 
318  ;  66  L.  T.  845  ;  40  W.  R.  490. 

Surveyor's  Costs.  ] — Costs,  as  between  solicitor 
and  client,  of  the  solicitor  and  surveyor  of  the 
tenant  for  life  for  preparing  and  carrying  out 
the  necessary  schemes  for  improvements  on  settled 
estates  ordered  to  be  paid  out  of  capital  moneys. 
Stamfard^t  (^EarV)  Settled  Estatet,  In  re,  58 
L.  J.,  Ch.  849  ;  43  Ch.  D.  84  ;  61  L.  T.  504. 


d.  Diacharffe  of  Xnoiunbranoes. 

Inonmbranoo  affecting  Inheritanoo.]  —  The 
proceeds  of  settled  land  can  be  applied  in  paying 
off  a  debt  secured  by  a  mortgage  of  a  long  term. 
Frevoen,  In  re,  Freioen  v.  James,  57  L.  J.,  Ch. 
1052 ;  32  Ch.  D.  383  ;  59  L.  T.  131  ;  36  W.  R. 
840. 

Mortgage  afEboting  Part  of  Settled  Estate.] — 
Under  sub-s.  2  of  s.  21  of  the  Settled  Land  Act, 
the  purchase  money  can  be  applied  in  discharg- 
ing a  mortgage  which  affected  part  of  the  land  sold 
and  another  mortgage  which  affected  another 
part  of  the  settled  estate.  Chaytur'e  Settled 
Estate  Act,  In  re,  63  L.  J.,  Ch.  312  ;  25  Ch.  D. 
651 ;  50  L.  T.  88  ;  32  W.  R.  517. 

Sale  of  Heirlooms.] — The  money  arising  by  the 
sale  of  chattels  treated  in  a  settlement  as  heir- 
looms,  OLay  be  applied  in  the  discharge  of  in- 
cumbrances affecting  the  inheritance,  without 
keeping  such  incumbrances  on  foot  for  the 
benefit  of  the  infant  remainderman  absolutely 
entitled  to  the  heirlooms  on  attaining  twenty- 
one.  Marlborough*s  QDttke')  Settlevirnt,  In  re, 
Marlbonmgh  (^Duke)  v.  Mnjoribanks,  55  L.  J., 
Ch.  339  ;  32  Ch.  D.  1 ;  64  L.  T.  914  ;  34  W.  R. 
377 — 0.  A.  And  see  Marlborough  QDuJui)  and 
Queen  Anne's  Bounty  (^Governors)  In  re,  supra, 
coL  769. 

25—2 


776 


SETTLED    LAND. 


776 


Bentoharge.]  —  Purchase  money  may  be 
applied,  at  the  instance  of  the  tenant  for  life,  in 
reaemption  of  rentcharges  payable  for  loans  for 
the  drainage  and  improvement  of  other  lands 
settled  upon  the  like  uses.  Naran  and  Xingt- 
c(mrt  By..,  In  re,  Dyas,  Ex  parte,  21  L.  R.  Ir. 
S69. 

Land  Drainage  Charg^.l — Where  settled  land 
is  subject  to  a  charge  for  land  drainage  improve- 
ments, repayable  by  instalments,  money  in  the 
hands  of  the  trustees  of  the  settlement  may, 
under  the  Settled  Land  Act,  1887,  be  from  time 
to  time  applied  in  payment  of  such  portions  of 
the  instalments  as  represent  capital,  but  not  in 
payment  of  such  portions  as  represent  interest. 
Sudeley*9  (Lord)  Settled  Estates,  In  re,  57  L.  J., 
Ch.  182  J  37  Oh.  D.  123  ;  58  L.  T.  7  ;  36  W.  R. 
162. 

Charges  for  land  drainage  and  improvements 
repayable  by  instalments,  created  before  1882, 
under  the  Improvement  of  Land  Act,  1864, 
cannot  be  paid  out  of  the  capital  of  the  settled 
estates  so  as  to  relieve  the  tenant  for  life  from 
the  payment  of  the  instalments.  Trustees  who 
purchase  such  charges  will  hold  them  upon  trust 
to  receive  the  instalments  payable  by  the  tenant 
for  life,  and  to  treat  them  as  capital  Knatch- 
hvlVs  Settled  Estates,  In  re,  54  L.  J..  Ch.  1168  ; 
29  Ch.  D.  588  ;  53  L.  T.  284  ;  33  W.  R.  569— 
C.  A. 

Tithes  subject  to  Annuity — Pnrehaie  with  a 
▼iew  to  Discharge  Incumbrance.] — In  1804,  by 
a  marriage  settlement,  it  was  provided  that  an 
annuity  of  640/.  should  issue  and  be  payable  out 
of  certain  tithes  granted  to  persons,  their 
heirs  and  assigns,  for  the  term  of  1,000  years. 
The  tithes  afterwards  became  vestied  in  the 
trustees  of  a  will,  subject  to  the  annuity.  The 
trustees  sold  part  of  the  tithes  for  30,670Z.  On 
the  application  of  the  tenant  for  life  under  the 
will : — Held,  that  the  tithes  were  an  incorporeal 
hereditament,  and  included  in  s.  2,  sub-s.  10,  of 
the  Settled  Land  Act,  1882.  Held,  also,  that  the 
annuity  created  by  a  settlement  was  not  a  rent, 
because  it  did  not  issue  out  of  a  corporeal  here- 
ditament ;  but  that  it  was  an  incumbrance  on 
the  tithes,  and  an  incumbrance  affecting  the  in- 
heritance within  the  meaning  of  the  Settled 
Land  Act,  1882,  and,  therefore,  the  trustees 
might  apply  the  30,670/.  in  the  purchase  of  the 
.annuity  with  a  view  to  its  discharge.  Esdaile, 
In  re,  Esdaile  v.  Esdaile,  54  L.  T.  637. 

Tithe-Bentoharge  —  Payment  of  Instal- 
ments.]— A  tithe  rentcharge  of  572.  l2s.Ud.  on 
settled  land  repayable  in  instalments  was  re- 
deemed by  the  tenant  for  life  at  1,181/.  16*.  lOrf. 
for  the  36  annual  instalments  remaining  pay- 
able. The  estates  were  sold  and  the  money  paid 
to  the  trustees  of  the  settlement.  On  an  applica- 
tion by  the  tenant  for  life : — Held,  that  the  in- 
stalments were  not  merely  terminal  charges 
within  s.  21  of  45  &  46  Vict  c.  38,  and 
that  he  was  not  entitled  to  be  repaid  the  full 
amount  of  his  advance,  but  that  his  right  of 
recoupment  should  be  ascertained  on  the  following 
principles,  viz.  that  he  was  entitled  to  be  repaid 
the  1,181/.  16«.  10//.  out  of  the  capital  sum,  but 
that  the  instalments  of  57/.  12*.  lid.  should  be 
treated  as  still  subsisting  and  payable  by  him  to 
the  tniBtees  for  his  life  or  the  residue  of  the  term 
for  which  they  were  charged  on  the  land ;  and 
that,  inasmuch  as  the  repayment  to  him  out  of 


the  trust  funds  would  diminish  the  capital  fund, 
to  the  interest  of  which  he  was  entitled  for  life, 
interest  on  the  1,181/.  I6s.  lOd.  should  be  deducted 
from  the  annual  sum  of  57/.  12s.  lid,  and  the 
present  value  of  the  difference  for  his  life  ascer- 
tained, and  that  he  was  entitled  to  be  paid  the 
1,181/.  16*.  10</.,  less  the  value  of  such  difference. 
Ltrinster's  (Duke)  Settled  Estates,  In  re.  23 
L.  R.  Ir.  152. 

Different  Estates.]  —  Where  three  estates 
which  do  not  devolve  in  the  same  way  are  held 
by  the  court  to  constitute  only  one  settled  estate 
under  one  settlement,  proceeds  of  sale  of  one  of 
them  are  applicable  in  the  discharge  of  incum- 
brances affecting  the  other  two.  Freme,  In  re, 
Freme  v.  Logan,  63  L.  J.,  Ch.  139  ;  [1894]  1  Ch, 
1  ;  7  R.  1  ;  69  L.  T.  613  ;  42  W.  R.  119— C.  A. 

Improvement  Bentcharge.] — Tenant  for  life 
paid  instalment  of  rentcharge  created  between 
1886  and  1890  under  the  Improvement  of  Land 
Act,  1864,  to  secure  money  borrowed  by  him  for 
improvements : — Held,  that  the  case  did  not 
come  within  s.  16  of  the  Settled  Land  Act,  1890, 
but  within  s.  1  of  the  Settled  Land  Act,  1887, 
and  that  he  was  not  entitled  to  repayment  out 
of  capital  money  of  sums  paid  before  the  date 
when  he  first  required  the  trustees  to  pay  the 
instalments.  Bal'isovCs  Settled  Estates,  In  re,  61 
L.  J.,  Ch.  712  ;  [1892]  3  Ch.  522  ;  41  W.  R.  15. 
And  see  Bristol's  (Lord)  Settled  Estates,  In  re, 
62  L.  J.,  Ch.  901  ;  [1893]  3  Ch.  161  ;  3  R.  689  ; 
69  L.  T.  304 ;  42  W.  R.  46  (infra,  coL  778). 
Castle  Bytham  (^Vwar)  and  Midland  Ry.,  Ex 
parte,  64  L.  J.,  Ch.  116 ;  [1895]  1  Ch.  348  :  13 
R.  24;  71  L.  T.  606  ;  43  W.  R.  156,  supra,  col.  725. 


Bedemption— Bonus  to  Owner  of  Bent- 


charge.] — Where  a  rent  charge  has  been  created 
upon  settled  land  in  pursuance  of  kcl  act  of 
parliament,  with  the  object  of  paying  off  money 
advanced  to  defray  the  expenses  of  improve- 
ments authorised  by  the  Settled  Land  Act,  1882. 
the  trustees  of  the  settlement  may,  out  of  capital 
money,  properly  pay,  in  addition  to  the  amount 
of  the  unpaid  principal  money,  a  reasonable  sum 
by  way  of  bonus.  Sudeley's  {Lord)  Settled 
Estate*,  In  re  (supra),  disapproved.  Egmonts 
(^Lord)  Settled  Estates,  In  re,  59  L.  J.,  Ch.  768  ; 
45  Ch.  D.  395  ;  63  L.  T.  608 ;  38  W.  R/  762— 
O.A. 


Tenant  for  Life  —  Obligation  to  make 


Payments  to  Sinking  Fnnd — ^Validity.] — Under 
a  settlement  trustees  were  enabled,  at  the  request 
of  the  tenant  for  life,  to  raise  certain  sums  of 
money  for  improvements,  which  were  to  a  large 
extent  those  authorised  by  the  Settled  Land 
Act,  1882,  and  to  hand  them  over  to  him  to  be 
applied  by  him  for  such  improvement  purposes, 
without  any  liability  on  the  part  of  the  trustees 
to  see  to  their  application.  The  tenant  for  life 
was,  according  to  the  terms  of  the  settlement, 
under  an  obligation  to  replace  out  of  income 
(by  way  of  sinking  fund)  the  moneys  so  handed 
over  to  him  by  twenty-five  annual  instalments. 
He  received  moneys  from  the  trustees,  applied 
them  for  improvements,  and  paid  several  con- 
tributions to  the  sinking  fund  : — Held,  that  the 
obligation  to  recoup  did  not  in  any  way  affect 
the  right  of  the  tenant  for  life  to  exercise  any  of 
the  powers  of  the  Settled  Land  Act,  1882,  and 
consequently  did  not  contravene  s.  51  of  that 
act.    Svdhury  and  Poynton  Estates^  In  re^  62 
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L.  J.,  Ch.  689 ;  [1893]  3  Ch.  74 ;  3  R.  661  ;  68 
L.  T.  707  ;  41  W.  R.  585. 

t  Purchase  of  Terminal  Bentoharge  before 
1887 — ^Eedemption— Sale  of   Improved  Portion 

of  Estate.] — The  tenant  for  life  ander  a  settle- 
ment borrowed  money  under  the  Improvement 
of  Land  Act,  1864,  the  repayment  thereof  being 
secured  by  terminable  rentcharges  created  under 
the  act  in  common  form,  and  containing  no  pro- 
vision for  redemption.  These  rentcharges  were 
in  1883  and  1885  bought  up  by  the  trustee  of 
the  settlement  out  of  capital  money  subject  to 
the  settlement.  In  1888  the  portions  of  the 
estate  on  which  the  improvements  had  been 
made  were  sold,  and  the  rentcharges  were, 
under  the  powers  of  the  Settled  Laud  Act,  1882, 
shifted  to  other  portions  of  the  estate : — Held, 
that  this  was  an  investment  under  s.  60  of  the 
act  of  1864  ;  and  not  an  expenditure  of  capital 
money  in  providing  for  the  payment  of  the 
rentcharges;  that  it  was,  therefore,  not  within 
;the  language  of  the  act  of  1887  ;  and  that  the 
act  of  1887  was  not  retrospective  so  as  to  apply 
to  purchases  made  before  it  came  into  operation, 
ancl  therefore  the  tenant  for  life  was  not  entitled 
to  be  recouped  the  instalments  which  he  had 
paid ;  but  he  was  entitled,  although  the  im- 
proved land  had  been  sold,  to  have  the  instal- 
ments accrued  due  after  the  25th  of  March, 
1889,  when  the  question  was  first  raised,  pro- 
vided for  out  of  capital*  HowarcCa  SMled  Es- 
tatet,  In  re,  61  L.  J.,  Ch.  311  ;  [1892 J  2  Ch. 
233  ;  67  L.  T.  156  ;  40  W.  R.  360. 

And  9ee  Ques  under  next  section, 

e.  Improvements. 

Bight  of  Tenant  for  Life  —  Disoretion.]— A 

tenant  for  life  of  settled  lands  can  require 
capital  moneys  arising  under  the  settlement  to 
be  applied  in  payment  for  permanent  improve- 
ments when  the  trustees  have  powers  under 
which  they  might  make  the  improvements 
themselves  and  pay  for  them  out  of  the  rents 
and  profits.  The  fact  that  the  tenant  for  life 
will  derive  a  benefit  from  the  exercise  of  any 
power  under  the  Settled  Land  Act  is  not  in  itself 
sufficient  to  prevent  him  from  exercising  the 
honest  discretion  required  of  him  by  s.  53  of  the 
act.  Stamford's  {JUrrd)  Estate,  In  re,  56  L.  T. 
484. 

Approyal  of  Seheme  before  work  commenosd.] 

— In  order  that  the  court  may  sanction  payment 
of  the  cost  of  permanent  improvements  out  of 
capital  money,  a  scheme  for  the  proposed  works 
must  be  submitted  by  the  tenant  for  life  to  the 
trustees  before  the  works  are  commenced.  If 
the  tenant  for  life  executes  the  work  at  his  own 
expense  without  a  scheme  approved  by  the 
trustees,  the  court  cannot  then  authorise  the  re- 
payment of  the  cost  out  of  capital  money. 
Whether  the  expense  of  improvements  on  lands 
which  have  been  sold,  and  so  are  no  longer  com- 
prised in  the  settlement,  can  be  afterwards  paid 
out  of  capital  money,  quaere.  Hotehkin's 
Settled  JSttates,  In  re,  56  L.  J.,  Ch.  445  ;  35  Ch. 
D.  41 ;  56  L.  T.  244  ;  35  W.  R.  463— C.  A. 

Ko  Soheme— Costs.] — ^Where  a  tenant  for  life 
desires  to  have  improvements  carried  out  on  the 
settled  land,  bat  submits  no  scheme  to  the  trus- 
tees or  the  court,  and  himself  orders  the  im- 
provements to  be  executed  and  pays  for  them, 


the  court  has  power  to  order  the  trustees  to 
reimburse  the  tenant  for  life  out  of  capital 
moneys  in  their  hands,  but  applications  with  that 
view  by  the  tenant  for  life  will  not  be  en- 
couraged. Semble,  the  court  will  not  allow  the 
tenant  for  life  his  costs  of  such  an  application, 
unless  he  can  show  that  all  sach  improvements 
are  of  a  kind  which  ought  to  be  charged  on  the 
settled  land.  TSicker'a  Settled  Estates,  In  re, 
64  L.  J.,  Ch.  518  ;  [1895]  2  Ch.  468  ;  12  R.  320  ; 
72  L.  T.  619  ;  43  W.  R.  581— C.  A.  And  see 
next  case. 

Past  Expenditure.] — ^Whether  the  court  had 
power  to  sanction  the  payment  for  past  expen- 
diture, quaere.  Broadwater  Estate^  In  re,  54 
L.  J.,  Ch.  1104  ;  53  L.  T.  745  ;  33  W.  R.  738— 
C.A. 

Extra  Expenditure  —  Scheme  —  General  Ap- 
proval of  I^stees.l — In  carrying  out  a  scheme, 
which  has  been  duly  approved  by  the  trustees, 
for  permanent  improvements,  extra  expenditure, 
not  included  in  the  contract  forming  part  of  the 
scheme  submitted  to  the  trustees,  may  be  charged 
on  capital  moneys,  where  such  extra  expenditure 
is  incidental  to  and  has  properly  been  incurred 
in  a  due  execution  of  the  scheme,  and  where  the 
approval  of  the  trustees  has  been  general,  and 
not  limited  to  the  particular  amount  mentioned 
in  the  contract.  Bulwer  Lytton's  Will,  In  re,. 
Knehworth  Settled  Estates,  In  re,  57  L.  J.,  Ch. 
340  ;  38  Ch.  D.  20  ;  59  L.  T.  12  ;  36  W.  R.  420- 
—C.A. 

Appearance  by  Trustees  on  Application.] — 
The  court  will  not  hear  counsel  for  the  trustees 
of  a  settlement  in  support  of  an  application  by 
the  tenant  for  life  when  his  interest  is  opposed 
to  those  of  the  remaindermen,  it  being  the  duty 
of  the  trustees  to  act  as  a  check  upon  him. 
Hotchhin^s  Settled  Estates,  In  re,  supra. 

On  such  an  application,  the  trustees  should, 
appear  separately.    Broadwater  Estate,  In  re, 
supra. 

Future  Capital  Money— No  Capital  Money  in. 
hands  of  Trustees.] — When  trustees  have  no 
capital  money  m  their  hands,  the  court  has  no 
power  under  s.  26  of  the  Settled  Land  Act,  1882,. 
to  authorise  payments  for  improvements  out  of 
capital  money  to  arise  in  future.  Millard's  Set- 
tled Estates,  In  re,  62  L.  J.,  Ch.  761  ;  [1893] 
3  Ch.  116  ;  2  R.  529  ;  69  L.  T.  202 ;  41  W.  R. 
677— C.  A. 


Prospeotiye   Order  —  Discretion.] 


Where  improvements  authorised  by  the  Settled 
Land  Acts  have  been  made  upon  land  in  settle- 
ments, and  paid  for  with  money  borrowed  and 
repayable  by  a  rentcharge,  the  court  cannot, 
under  s.  15  of  the  Settled  Land  Act,  1890,  direct 
the  trustees  to  apply  future  capital  moneys 
coming  into  their  hands  in  repayment  thereof. 
DaUson's  Settled  Estate,  In  re  (supra,  coL  776) 
followed.  BristoVs  (^Lord^  Settled  Estates,  In  re, 
62  L.  J.,  Ch.  901  ;  [1893]  3  Ch.  161 ;  3  R.  689  ; 
69  L.  T.  304  ;  42  W.  R.  46. 

Expenditure  before  Settled  Land  Act,  1882 
— Scheme.]- A  tenant  for  life  of  settled  estates 
advanced  money  for  (1)  improvements  executed 
before  the  Settled  Land  Act,  1882,  came  into 
operation,  but  of  the  nature  subsequently 
authorised  by  that  act;  (2)  similar  improve- 
ments executed  since  that  act,  but  as  to  which 
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no  scheme  had  been  sabmitted  nnder  s.  26  of 
that  act.  On  his  death  the  court  allowed  pay- 
ment to  the  present  tenant  for  life  as  regarded 
(2)  under  s.  16  of  the  act  of  1890,  holding  that 
this  was  a  case  of  repaying  a  loan.  As  regarded 
(1),  the  court  declined  to  allow  the  payment,  on 
the  groond  that  the  expense  had  been  deliber- 
ately incurred  by  the  tenants  for  life  at  a 
time  when  it  could  not  be  paid  out  of  capital. 
Ormrod's  Settled  Ettates,  In  re,  61  L.  J.,  Ch. 
651 ;  [1892]  2  Ch.  318  ;  66  L.  T.  845  ;  40  W.  R. 
490. 

Eridenee  as  to  Nature  of.] — ^A  summons  asked 
for  a  declaration  that  trustees  might  apply 
capital  in  payment  of  such  part  as  represented 
principal  of  a  rentcharge  payable  under  an  order 
made  on  the  2l6t  June,  1883,  by  the  Land  Com- 
missioners. The  summons  was  ordered  to  stand 
oyer  for  further  evidence  showing  that  the  work 
done  came  within  the  description  of  improve- 
ments in  s.  25  of  the  Settled  Land  Act,  1882. 
The  inspector  of  works  of  the  land  commissioners 
had  made  a  certificate  in  April,  1883,  in  which 
he  stated  that  in  his  opinion  the  works  "will 
produce  a  permanent  improvement  in  the  yearly 
value  of  the  land  exceeding  the  yearly  amount 
proposed  to  be  charged  thereon."  There  was  no 
satisfactory  evidence  of  the  nature  of  the  works 
executed : — ^Held,  that  there  was  no  evidence 
here  that  the  work  done  was  not  work  for  which 
the  tenant  for  life  was  liable,  nor  that  the  work 
came  within  the  description  of  improvements  in 
s.  25  of  the  Settled  Land  Act,  1882  ;  that  with- 
out such  evidence  the  court  could  not  authorise 
the  trustees  to  apply  capital  in  payment  of  the 
rentcharge.  Ifewto-iCt  Settled  Estates,  In  re,  61 
L.  T.  787. 

Bepairs.] — Lands  were  devised  in  1861  to 
trustees  duriug  the  lives  of  certain  tenants  for 
life,  in  trust  to  receive  the  rents  and  manage  the 
estate  with  the  powers  of  absolute  owners.  An 
annuity  was  to  be  paid  to  the  tenant  for  life  in 
possession  out  of  the  rents,  and  the  surplus  rents 
to  be  laid  out  in  the  purchase  of  real  estates,  or 
accumulated  for  twenty-one  years  from  testator's 
death,  and  the  income  of  the  accumulations  paid 
to  the  tenant  for  life ;  from  the  expiration  of 
that  period  the  whole  of  the  surplus  rents  yearly 
accruing  to  be  paid  to  the  tenant  for  Hfe  in 
possession,  and  also  the  income  of  the  accumu- 
lated surplus.  The  period  of  twenty-one  years 
from  testator's  death  expired  in  January,  1885. 
The  surplus  rents  accumulated  during  the 
twenty-one  years  amounted  to  37,000Z.  Repairs 
and  improvements  amounting  to  between  4,000/. 
and  5,0O0Z.  were  required  to  be  made  on  the 
settled  property  :  —  Held,  that  the  proposed 
improvements  could  be  paid  out  of  the  37,000/. 
capital  money,  but  the  repairs  must  be  paid  out 
of  income.  Clarke  v.  Thornton,  56  L.  J.,  Ch.  302  ; 
35  Ch.  D.  307  ;  56  L.  T.  294  ;  35  W.  R.  603. 

DiiFerent  Deeds  —  Settlement  of  Land  — 
Bequest  of  Personalty  to  be  inyested  on  Trusts 
of  Settlement.] — By  a  settlement  lands  were 
settled  by  A.  M.  M  and  A.  £.  M.  M.  in  strict 
settlement.  A.  M.  M.  by  his  will  bequeathed  to 
his  executors  the  residue  of  his  personal  estate, 
upon  trust  to  invest  the  same  in  the  purchase  of 
lands  to  be  settled  upon  the  trusts,  &c.,  of  the 
settlement ; — Held,  that  the  executors  were 
authorised  under  the  Settled  Land  Act,  1882,  to 
pay  the  costs  of  improvements  on  the  settled  land 


out  of  the  residuary  personal  estate.  Mundy^t 
Settled  Eaate,  In  re,  60  L.  J.,  Ch.  273  ;  [1891] 
1  Ch.  399  ;  63  L.  T.  311  ;  39  W.  R.  209. 

Real  estate  devised  in  strict  settlement,  and 
residuary  personalty  to  be  laid  out  in  the  pur- 
chase of  lands  to  be  settled  to  the  same  uses. 
After  the  date  of  the  will  the  testator  execnted 
a  deed  whereby  he  assigned  specific  personalty 
to  the  same  persons,  whom  he  named  as  the 
trustees  and  executors  of  his  will,  upon  trusts 
(not  referring  to,  but)  corresponding  with,  and 
only  in  a  remote  contingency  differing    from 
those  of  the  will.      The  mansion  house  having^ 
been   pulled  down,    and    requiring    to  be   re- 
built ;— Held,  that  out  of  the  specific  personalty 
fund    settled  by  the  deed,  24,000/.  should   be 
advanced  to  the  tenant  for  life  to  pay  for  the 
rebuilding,  and   that  out   of    the    same   fund 
40,000/.  should  be  set  aside,  and  the  dividends 
accumulated  for  twenty  years,  until  an  amount 
of  24,000/.  should  be  saved,  with  which  the  same 
fund  should  be  recouped.    Donaldson  v.  Donald* 
son,  3   Ch.  D.  743  ;   34  L.  T.  900  ;   24  W.  R. 
1037. 

Where  a  will  and  a  deed  constitute  one  settle- 
ment, capital  money  arising  under  the  deed  may 
be  applied  towards  improvements  on  land  under 
the  will,  provided  such  improvements  are  autho- 
rised by  both  instruments.  Byng's  Settled 
Estates,  In  re,  61  L.  J.,  Ch.  511  ;  [1892]  2  Ch. 
219  ;  66  L.  T.  754  ;  40  W.  R.  457. 

DiiFerent  Estates.] — Permission  was  given  to 
the  tenant  for  life  of  a  settled  estate,  which  had 
been  sold  under  an  order  of  the  court,  to  apply  a 
portion  of  the  purchase  money  on  the  permanent 
improvement  of  another  estate  which  had  been 
purchased  and  settled  upon  the  trusts  of  the 
original  property.  Clitherue,  In  rti,  20  L.  T.  6  ; 
17  W.  R.  345. 

Where  four  estates  devised  by  will  to  the 
same  tenant  for  life  constitut«l  one  settled 
estate  within  the  meaning  of  the  Settled  Land 
Act,  capital  money  arising  from  one  held  ap- 
plicable for  improvements  on  another  estate. 
Stamford's  (Earl)  Stfttled  Estates,  In  re,  58 
L.  J.,  Ch.  849  ;  43  Ch.  D.  84  ;  61  L.  T.  504. 

«( Annual   Rental   of  Settled   Land."]  —  In 

calculating  the  "  annual  rental,"  mentioned  in 
8.  13  (iv.)  of  the  Settled  Land  Act,  1890,  the 
income  of  capital  money  arising  under  the 
Settled  Land  Act,  1882,  must  be  included.  De 
Teisifier's  Settled  Estates.  In  re,  62  L.  J.,  Ch.  552 ; 
[1893]  1  Ch.  153;  3  R.  103  ;  68  L.  T.  275  ;  41 
W.  R.  184. 

In  estimating  the  annual  rental  of  the  settled 
land  for  the  purpose  of  fixing  a  limit  to  the 
amount  allow^  out  of  capital  for  the  expense  of 
rebuilding,  the  annual  letting  value  of  the 
mansion  house  and  park,  or  even  of  a  farm  in 
the  occupation  of  the  tenant  for  life,  is  not  to  be 
included,  but  the  rental  value  of  a  farm  for  the 
moment  actually  let  is  to  be  so  included. 
Walker's  Settled  Estate,  In  re,  infra. 

In  ascertaining  the  half  of  the  annual  rental  of 
the  settled  land  for  the  purposes  of  s.  13  (iv.), 
the  rental  of  the  whole  of  the  land  in  settlement 
must  be  taken  into  account.  Gerard's  (Lord) 
Settled  Estates,  In  re,  infra. 

Mansion  Home  —  Chapel  —  Stables —  Agent's 
Home.] — The  following  are  not  improvements  on 
which  capital  money  may  be  expended  under  the 
Settled  Land  Acts  .^—(1)  Building  additions  to 
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the  mansion  house  and  improTingitaarchitectucal 
Appearance.  (2)  Building  a  chapel  for  Roman 
Catholic  service.  (8)  Building  new  stables, 
the  present  stables  being  inconvenient  and  in- 
sufficient. (4)  Building  a  house  for  the  resi- 
clence  of  the  estate  agent.  HouglUon  lUtate^  In 
re  (infra),  disapprove.  OerartPa  (^Lord)  Settled 
£itates.  In  re,  63  L.  J.,  Ch.  23 ;  [1893]  3  Ch. 
252  ;  7  R.  227  ;  69  L.  T.  .S93— C.  A. 

Semble,  the  limitation  of  half  the  annual  in- 
come of  the  se  tied  land  placed  upon  the 
expense  of  rebuilding  a  mansion  house  by  the 
Settled  Luid  Act,  1890,  s.  IS,  sub-s.  iv.,  refers  to 
the  whole  of  the  land  subject  to  the  settlement. 
And  not  to  the  particular  estate  on  which  the 
house  is  situate.    lb. 

Sebnilding.] — The  expression  "rebuild- 
ing of  the  principal  mansion  house"  in  s.  IS  (iv.) 
of  the  Settled  Land  Act,  1890,  will  be  construed 
strictly,  and  must  amount  to  something  more 
than  structural  alterations,  however  extensive. 
De  Teiatier^g  Settled  UstatfSj  In  re,  supi-a. 

Where  a  tenant  for  lifvi  made  considerable 
alterations  in  and  additions  to  a  mansion  house 
on  the  settled  land,  and  in  doing  so  pulled  down 
part  of  the  house  but  left  the  main  walls  stand- 
ing, the  work  is  a  rebuilding  within  s.  13,  sub- 
fi.  iv.,  of  the  Settled  Land  Act,  1890.  Walker'x 
Settled  Estate,  In  re,  63  L.  J.,  Ch.  314  ;  [1894] 
1  Ch.  189  ;  8  R.  370  ;  70  L.  T.  259. 

Whether  a  building  forms  part  of  the  princi- 
pal mansion  house  is  a  question  of  fact  in  each 
case.  A  "  rebuilding  "  of  the  principal  mansion 
house  under  the  acts  is  to  be  understood  in  con- 
nection with  the  structure,  and  does  not  include 
mere  architectural  embellishment.  Gerard's 
(Jjord")  Settled  Estates,  In  re,  supra. 

Alterations  with  a  View  to  Lot.]— There 
must  be  a  present  intention  of,  if  not  an  actual 
contract  for,  letting,  in  order  to  give  the  court 
jurisdiction  to  authorise  capital  money  to  be 
applied  in  "  making  any  additions  to  or  altera- 
tions in  buildings  "  under  s.  13  (ii.)of  the  Settled 
Land  Actr,  1890.  De  Teissier's  Settled  Estates,  In 
re,  supra. 

Immediate  or  Frospectiye  Letting.] — 


company. 
521. 


Ortcell  Park  Estate,  In  re,  8  R, 


Additions  to  or  Alterations  in  Bnildingi 
—  Heating  Apparatus  —  New  Entrance  — Hew 
Eoof.]— By  s.  13  (ii.)  of  the  Settled  Land  Act, 
1890,  capital  moneys  may  be  expended  in  making 
**  additions  to  or  alterations  in  buildings  *' ;  these 
words  include  the  provision  of  a  new  roof  or  a 
new  entrance,  but  not  the  provision  of  a  boiler 
and  pipes  for  interior  heating  apparatus. 
GashelVs  Settled  Estates,  In  re,  H3  L.  J.,  Ch. 
243  ;  [1894]  1  Ch.  486  ;  8  R.  67  ;  70  L.  T.  554  : 
42  W.  R.  219. 

Drainage  —  Eebnilding.]  —  The  following 
are  improvements  on  which  capital  money  may 
be  spent  under  the  Settled  Land  Acts ;  (1)  a 
larger  and  better  supply  of  water  to  a  mansion 
house ;  (2)  a  new  and  improve  i  system  of  drain- 
age of  the  mansion  house;  (3)  rebuilding  of 
the  stables,  which  were  out  of  repair ;  (4)  the 
building  of  an  agent's  house  ;  and  (5)  the  build- 
ing of  two  cottages.  Ilwghton  Estate,  In  re,  or 
Ciwlmtmdeleys  {Marquis}  Settled  Estate,  In  re, 


55  L.  J.,  Ch.  37 
33  W.  R.  869. 


30  Ch.  D.  102 :  53  L.  T.  196 


Sect.  13  (ii.)  of  the  act  of  1890,  only  applies 
where  the  expenditure  is  to  be  made  in  view  of  an 
immediate  or  prospective  letting.  I)e  Teissier's 
Settled  Estate,  In  re,  supra,  approved.  Gerard's 
(Jjor£)  Settled  Estates,  In  re,  supra. 

Minei  —  Erection  of  Hew  Pnmpi.]  —  The 
erection  of  a  new  pumping  engine  and  pumps 
for  draining  some  mines  included  in  the  settle- 
ment : — Held,  to  be  improvements  authorised  bv 
fi.  25,  sub-s.  XX.,  of  the  Settled  Land  Act,  1882. 
Mumdy's  Settled  Estates,  In  re,  60  L.  J.,  Ch.  273  ; 
[1891]  1  Ch.  399  ;  63  L.  T.  311;  39  W.  R.  209. 

Water  Snpply  —  Improyementi   to  be 


carried  ont  by  Company — Sale  of  Settled  Land  to 
tke  Company  for  sach  Purpose— Consideration.] 

— Where  the  evidence  is  clear  that,  under  the 
circumstances  of  the  case,  to  allow  a  scheme, 
whereby  a  company  is  to  execute  improvements 
"Within  the  meaning  of  the  Settled  Land  Acts,  is 
more  beneficial  to  the  estate  than  expending 
capital  moneys  thereon,  the  court  may  sanction 
the  scheme,  although  one  of  the  terms  is  a  sale 
of  part  of  the  settled  land,  necessary  to  enable 
the  company  to  carry  out  the  improvements, 
in  consideration  of  fuUy  paid-up  shares  in  the 


Embankment.] — Proceeds  of  a  sale  (under  the 
direction  of  the  court)  of  some  settled  estate, 
may  be  expended  in  making  an  embankment  or 
side  weir  of  a  river  to  protect  other  parts  of  the 
same  settled  estate,  the  banks  of  the  river 
having  been  damaged  by  floods.  Leadbitter,  In 
re,  30  W.  R.  378. 

Buildings.]— Under  19  &  20  Vict.  c.  120,  s.  23, 
money  arising  from  timber  cut  under  an  order  of 
the  court  was  ordered  to  be  expended  in  erecting 
new  farm  buildings  and  other  permanent  im- 
provements of  the  property.  Newman,  In  re, 
43  L.  J.,  Ch.  702  ;  L.  R.  9  Ch.  681;  31  L.  T.  265. 

Moneys  which,  under  the  trusts  of  a  will,  settle- 
ment, or  private  act  of  parliament,  are  to  be  in- 
vested in  the  purchase  of  land,  as  well  as  moneys 
to  be  invested  under  the  Settled  Estates  Act  or 
the  Lands  Clauses  Act,  may  be  employed  in  the 
erection  of  new  buildings  on  land  settled  to  the 
same  uses,  if  it  is  ben^cial  to  the  estate ;  but 
repairs  and  permanent  improvements  do  not 
come  within  this  principle.  Drake  v.  Trefusis, 
L.  R.  10  Ch.  364  ;  33  L.  T.  85  ;  23  W.  R.  762. 

Experiments— '<  Silos."]— The  tenant  for  life 
of  a  settled  estate  after  the  passing  of  the  Settled 
Land  Act,  constructed  "  silos  "  upon  the  estate, 
and  pro[)osed  to  construct  others : — Held,  that 
though  a  "silo"  might  come  within  the  term 
"  buildings "  used  in  the  act,  yet,  inasmuch  as 
the  construction  of  silos  was  in  the  nature  of  an 
experiment,  the  expenditure  could  not  be  sanc- 
tioned. Broadwater  Estate,  In  re,  54  L.  J.,  Ch. 
1104  ;  53  L.  T.  745  ;  33  W.  R.  738— C.  A. 

Paying.] — Purchase  money  of  part  may  be 
applied  in  payment  of  a  sum  assessed  by  a  cor- 
poration upon  the  owners  of  another  part  of  the 
settled  esta  e,  as  their  contribution  towards  the 
expenses  of  flagging  and  paving  a  street. 
Ihlliard,  In  re,  38  L.  T.  93. 

1  Other  Cases. 

Interim  Investment.] — An  order  was  made  for 
the  payment  of  1,200^.  (proceeds  of  a  sale)  into 
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court,  and  for  reinvestment  in  land,  and  for  in- 
terim investment  in  consols : — Held,  that  the 
aocountant-general  was  not  bound  to  invest  the 
money  in  consols  without  a  written  request  from 
the  solicitor  who  paid  it  in.  Woodcocky  In  rr, 
41  L.  J.,  Ch.  22  ;  L.  R.  13  Eq.  183  ;  25  L.  T.  459, 

By  TroBtees.] — Trustees  may  deal  with 

the  proceeds  of  sales  sanctionetl  by  the  court 
un.ler  s.  24  of  the  19  &  20  Vict.  c.  120.  Peacock, 
In  re,  12  Jur.  (N.S.)  959 ;  15  L.  T.  266  ;  15 
W.  R.  100. 

Money  received  by  trustees  upon  a  sale  under 
the  19  &  20  Vict.  c.  120,  may  be  invested  in  any 
of  the  investments  in  which  cash  under  the  con- 
trol of  the  court  may  be  invested.  Cook,  In  re,  40 
L.  J.,  Ch.  400  ;  L.  R.  12  Eq.  12  ;  24  L.  T.  413  ; 
19  W.  R.  693. 

Money  paid  to  trustees  upon  a  sale  can  be  in- 
vested temporarily  only  in  exchequer  bills  or 
consols  as  directed  by  s.  25  of  the  19  &  20  Vict, 
c.  120,  and  cannot  be  invested  in  any  of  the 
other  ways  in  which  cash  under  the  control  of 
the  court  may  be  invested.  Boyd^  In  re,  42 
L.  J.,  Ch.  506  ;  28  L.  T.  799  ;  21  W.  R.  667. 
6.  P.,  Shaw,  In  re,  41  L.  J.,  Ch.  166  ;  L.  R.  14 
Eq.  9. 

Specified  Inveitment.]~In  making  an 

order  for  interim  investment  under  the  Settled 
E.<tates  Act,  1877,  40  &  41  Vict.  c.  18,  the  court 
declined  to  give  the  trustees  of  the  settlement 
authority  to  select  the  investments  in  which  the 
purchase  money  should  be  laid  out,  and  directed 
that  the  particular  investment  should  be  specified 
in  the  order.  Taylor*i  Settled  Estatei,  In  re,  28 
W.  R.  594. 

Disoretion  of  Court.] — Upon  a  petition  pre- 
sented under  the  Settled  Estates  Act,  40  &  41 
Vict.  c.  18, 88.  34,  35,  and  36,  for  the  comfirma- 
tion  of  a  contract  for  sale,  the  court,  in  the 
exercise  of  the  discretion  conferred  upon  it  by 
s.  H5,  directed  the  reinvestment  of  the  purchase 
money  in  the  manner  provided  by  s.  34,  without 
any  further  application  to  the  court.  Hoare's 
Settled  Estates,  In  re,  30  W.  R.  177. 

Debenture  Stock.]— Where,  under  a  will, 
money  is  bequeathed  to  trustees  in  trust  to  lay 
it  out  in  the  purchase  of  land,  to  be  settled  in 
strict  settlement,  the  trustees  may  invest  it  in 
debenture  stock,  in  accordance  with  the  pro- 
visions of  s.  21  of  the  Settled  Land  Act,  1882. 
Mackenzie's  Trusts,  In  re,  52  L.  J.,  Ch.  726  ;  23 
Ch.  JD.  750  ;  48  L.  T.  936  ;  31  W.  R.  948. 

Change  of  Inyestment.] — Proceeds  of  settled 
land  invested  in  consols  in  the  names  of  trustees  : 
— Held,  that  the  trustees  might  sell  the  consols 
and  reinvest  in  securities  mentioned  in  s.  21  of 
the  Settled  Land  Act,  1882.  Tennant,  In  re,  58 
L.  J.,  Ch.  457  ;  40  Ch.  D.  594 ;  60  L.  T.  488  ;  37 
W.  R.  542. 

Inyestment  on  Mortgage.] — Proceeds  of  land 
sold  under  19  &  20  Vict.  c.  120,  were  paid  into 
court.  A  petition  was  presented  by  the  tenant 
for  life,  with  the  consent  of  the  tenant  in  tail, 
for  liberty  to  invest  the  purchase  money  on 
mortgage.  The  court  made  the  order.  Wall  v. 
Hall,  8  L.  T.  44  ;  11  W.  R.  298. 

Option  of  Tenant  for  Life — ^Power  of  Trustees 
to  giye  Sooeiptf.]— In  1886  the  tenant  for  life  of  | 


,  settled  lands  sold  under  the  provisions  of   the 
Settled  Land  Act.    Trustees  had  previously  been 
appointed  by  the  court  for  the  purposes  of  the 
act.    The  purchaser  refused  to  complete  his  con- 
tract, unless  the  purchase  money  was  paid  into 
court,  and  an  order  was  made  on  his  application,, 
with  the  consent  of  the  tenant  for  life,  givingr 
him  liberty  to  pay  it  in,  and  it  was  paid   in 
accordingly  : — Held,  that  by  consenting  to  the 
order  for  payment  of  the  purchase  money  into 
court,  the  tenant  for  life  haa  exercised  the  option 
given  to  him  by  sub-s.  1  of  s.  22  of  the  act,  and 
that  the  money  could  not,  therefore,  be  paid  out 
to  the  trustees,  but  must  remain  in  court,  and  be 
invested  or  applied  under  the  direction  of  the 
court.    Semble,  that  the  power  to  give  receipts,, 
which  is  conferred  on  trustees  bys.  40  of  the  act^ 
extends  to  trustees  appointed  by  the  court  under 
s.  38.     Cookes  v.  Cookes,  56  L.  J.,  Ch.  397  ;  34 
Ch.  D.  498  ;  56  L.  T.  159  ;  35  W.  R.  402. 

4.  Appobtionmekt  of,  on  Sales  of 
Leaseholds. 

Income  of  Puroliaae  Money.] — Leaseholds  for 
lives  in  settlement  subject  to  a  trust  for  renewal 
were,  after  refusal  to  the  lessor  to  renew,  sold 
under  the  Leases  and  Sales  of  Settled  Estates. 
Act,  1877  : — Held,  that  the  first  taker  was 
entitled  only  to  the  income  of  the  purchase 
money.  Barber's  Settled  Estates,  In  re,  50  L.  J., 
Ch.  769  ;  18  Ch.  D.  624  ;  45  L.  T.  433  ;  29W.R. 
909. 

Diminntion  of  Inoome.] — Where  leasehold 
property,  held  for  an  unexpired  term  of  years, 
was  sold  under  the  Settled  Estates  Act,  1877, 
and  the  tenant  for  life  suffered  by  reason  of  the 
sale  a  diminution  of  income,  the  court,  applying 
the  principle  of  Askew  v.  Woodfiead  (14  Ch.  D. 
27),  directed  a  calculation  to  be  obtained  from 
an  actuary  of  what  equal  half-yearly  sums,  for 
the  residue  of  the  terms,  the  proceeds  of  the  sale 
would  produce,  taking  interest  at  3  per  cent,  so 
as  to  exhaust  that  sum  at  the  expiration  of  the 
teim,  and  that  in  each  half-year  the  dividends  on 
the  stock  then  remaining,  in  which  the  proceeds 
of  sale  were  invested,  should  be  paid  to  the 
tenant  for  life,  and  so  much  of  the  stock  trans- 
ferred to  the  same  person  as  with  the  cash  divi- 
dend would  make  up  the  half-yearly  sum  so  to 
be  ascertained,  the  residue  of  the  fund,  if  any,  at 
the  expiration  of  the  life  interest,  to  go  to  the 
persons  absolutely  entitled  in  remainder.  Walsh' f 
Trusts,  In  re,  7  L.  R.  Jr.  554. 

Application  of  Income.]— Where  the  facts  are 
similar,  decisions  on  s.  74  of  the  Lands  Clauses 
Consolidation  Act,  1845,  are  authorities  on  s.  34 
of  the  Settled  Land  Act,  1882.  As  between 
tenant  for  life  and  remainderman,  where  lands 
subject  to  a  beneficial  lease  are  sold  nnder  the 
Settled  Land  Act,  1882,  the  tenant  for  life  will, 
during  the  unexpired  period  of  the  term,  be  en- 
titled to  60  much  only  of  the  income  of  the  in- 
vested purchase  moneys  as  equals  the  rents  under 
the  lease,  and  the  rest  of  that  income  must  be 
accumulated  and  invested  for  the  benefit  of  the 
inheritance  until  the  date  when  the  lease  would 
have  expired.  Cottrell  v.  Cottrell,  54  L.  J.,  Ch. 
417  ;  28  Ch.  D.  628 ;  52  L.  T.  486  ;  33  W.  R.361. 
But  see  Gerard^s  (^Lord)  Settled  Estate,  In  re^ 
supra,  col.  768. 

E.  E.  H.  B» 
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SETTLEMENT. 

[By  H.  J.  NEWBOLT.] 

I.  ObUflrations  to  SetUe. 

A.  Informal  Contracts. 

1.  Agreement*  to  Settle,    Statute  oflVaudg, 
787. 

'    2.  Hepreeentatioru    and    PromUet    before 
Marriage,  793. 

B.  Articles. 

1.  Enforcing  by  the  Courts  810. 

2.  Pott-nuptial  Settlement  in  purtuanee  of — 

See  po6t,  II.  A.  1.  a. 

3.  Rectification  of —  See  post,  III.  A.  1.  a, 

and  III.  A.  3. 

^,  Form— Cknutruction   of -^ See    Trusts 
Ezeoutort. 

C.  Covenants  to  Settle. 

1.  Specific  Property, 

a.  Covenants  to  Bequeath,  814. 
(.  Covenants  by  Husband  or  Wife, 
i.  What  Property  included,  820. 
ii.  Lien,  822. 

iii.  Further  Security  by  Hu8band,824. 
iv.  How  Enforced,  825. 
y.  Proof  on,  in  Bankruptcy  —  See 
Bankruptcy. 
r.  Covenants  by  Parents, 
i.  Lien,  829. 
ii.  How  Enforced,  832. 
iii.  Proof   on,    in  Bankruptcy — See 
Bankruptcy. 

d.  Covenants  by  Other  Persons,  836. 

e.  Deficiency  of  Fund  Covenanted  to  be 

Settled,  837. 

2.  Covenant*  to  Ineure^  and  Settlement  of 

Policies, 

a.  In  General,  839. 

b.  Premiums  and  Duty  of  Trustees,  841. 
e.  Bight  to  Policy  Moneys — See  In- 
surance. 

d.  Right  to  Bonus — See  post  II.  B.  8.  b. 

8.  Covenants  to  Settle  After'ocquired  Pro* 
perty, 

a.  Construction,  842. 

b.  Property  Included. 

i.  Property  Vested  in  Interest  or 
Possession  at  Date  of  Marriage, 
846. 

ii.  Beversionary  Interests  in  Per- 
sonalty, 850. 

iii.  Remainders  and  Contingent  In- 
terests in  Real  Estate,  855. 

iv.  Property  Acquired  after  Ter- 
mination of  Coverture,  867. 

v.  Property  Settled  to  Separate  Use 
of  Wife,  859. 

Ti.  Other  Property,  866. 

vii.  Amount,  871. 
viii.  Enforcing,  873. 

e.  Consent  of  Wife,  876. 

d.  Other  Matters,  875. 

4.  Performance  and  Satisfaction  of  Cove- 

nants, 

a.  General  Principles,  876. 

b.  Actual  Discharge  of  Liability,  What 

Amounts  to,  876. 

e.  Covenants   to    Purchase   or    Settle 

Land. 


i.  In  General,  878. 
ii.  Lands  Purchased  but  not  Settled, 

880. 
iii.  By  Devise  of  Lands,  882. 

d.  By  Gift  in  Will,  883. 

e.  By  Share  under  Statute  of  Distri- 

butions,  887. 

/.  By  Other  Provisions  or  Property  of 
Covenantor,  889. 

g.  Satisfaction  by  Legacy  of  Portions 
and  of  Covenants  by  Parents  to 
Settle  Property  on  Children,  and 
Satisfaction  by  Portion  of  Legacy.. 
— -&«  Portion. 

ZI.  Sxeouted   Settlements. 

A.  Yaliditt,  Consideration,   and  Execu- 

tion. 

1.  Consideration —  Validity  of, 

a.  Articles  or  Promise  before  Marriage 

(Post-nuptial  Settlements),  891. 

b.  Marriage. 

i.  In  General,  892. 

ii.  Marriage  within  Prohibited  De- 
grees of  Affinity,  894. 
e.  Other  Considerations,  896. 
d.  Voluntary  Settlements,  900. 

2.  To  Whom  Cimsideration  will  Extend, 

a.  Principles,  904. 

b.  ChUdren— Of  What  Marriage,  906. 
0,  Collaterals,  910. 

d.  Next  of  Kin,  912. 

e.  Husband  Purchaser  of  Wife*s  Por- 

tion, 913. 

f.  Strangers,  914. 

g.  Settlement  in  Bar   of    Dower — See 

Husband  and  Wife. 

8.  I^^on-Esteeution^Effect,  916. 
4.  Egfecution,  Presumption  qf,  916. 

B.  Property  Settled. 

1.  Construction     of    Settlement  —  General 

Words,  917. 

2.  What  Property  Included,  918. 

8.  Realty — See  Settled  Land. 

4.  Heirlooms  and  Personalty  on  Trusts  of 
Real  Estate, 

a.  Heirlooms,  What  are,  922. 

b.  Chattels  Settled  as  Heirlooms  with- 

out Reference  to  Uses  of  Freeholds^ 
923. 
e.  Chattels  Settled  with  a  Title,  925. 

d.  Rights  of  Tenant  in  Tail,  926. 

e.  Directions    against    Vesting   under 

Twenty-one,  933. 

/.  Rights  of  Other  Persons,  935. 

g.  Protection  of  and  Security  for  Heir- 
looms, 938. 

h.  Sale,  938. 

6.  Furniture  and  Other  Personalty,  988. 

6.  Intu/rance  Policies, 

a.  In  General — See  ante,  coL  839. 

b.  Duties  and  Liabilities  of  Trustees,  940* 

7.  Deficiency  in  Settled  Property,  941. 

8.  Augmentation  of  Settled  Property, 

a.  In  General,  942. 

b.  Bonuses  on  Insurance  Policies,  946. 
e.  Bonuses  on  Stock  and  Shares,  947. 

C.  Executed    Settlements,     Limitations 

AND  Interests  created  by. 

1,  Construction — General  Principles^  949. 

2.  PaHicular  Words,  951. 
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3.  Ihr  Children. 

a.  Of  Future  Marriage,  956. 

h.  Children  to  be  Begotten,  957. 

^,  After-bom  Illegitimate  Children,  957. 

d,  Claases  and  Vesting,  958. 

«.  Under  Powers,  960. 

/.  Portions — See  Portion. 

g.  Younger  and  Eldest,  961. 

4.  For  Issue,  964. 

5.  For  Heirs — Heir-at-Law,  969. 

6.  For  Executors  and  Administrators,  972. 

7.  For  Personal  Bepresentatives,  976. 

«.  For  Next-flf-Xin. 

a.  Who  are  Entitled  as,  977. 

b.  IHme  for  Apcertaining,  981. 
r.  On  Dying  Unmarried,  984. 

9.  For  Volunteers,  989. 

10.  For  Survivors,  991. 

11.  Zf/e  Estates  in  Realty,  992. 

12.  Life  Interests  in  Personalty,  995. 

13.  Estates  in  Fee  or  in  Tail,  998. 

1 4.  Vested,  Contingent,  and  Futu  re  Interests — 

See  that  article. 

15.  Charges,  1001. 

16.  Other  Limitations  and  Ifiterests,  1006. 

17.  Failure  of  Limitations — Resulting  Trust, 

ion. 

18.  Ootenantsfor  Title,  1015. 

D.  ExxcuTED  Settlements,  how  Enfobced. 

1.  In  General,  1017. 

2.  Voluntary  Settlements,  1019. 

HI.  Beotifloatlon,  BeaolBaicn,  Bevooation, 

and  DlBohar^. 

A.  Rectification  by  Abticles  and  Settle- 
ments. 

1.  Mistake  or  Omission. 

a.  In  Articles,  1024. 
h.  In  Settlements,  1025. 

2.  Variance    between   Articles  and  Settle- 

ments, 1039. 

3.  Rectification  of   Voluntary   Settlements, 

1043. 

4.  Evidence  and  Onus  of  Proof,  1045. 

5.  On  Divorce  or  Dissolution  of  Marriage, 

1049. 

6.  Rescission  bt  Coubt. 

1.  Of  Voluntary  Settlements,  1058. 

2.  Fraud  on  Marital  Rights,  1062. 

C.  Revocation. 

1.  In  General,  1068. 

2.  Revocation  of  Voluntary  Settlements. 

a.  What  Amounts  to — in  General,  1072. 

b.  Retention  or  Cancellation  of  Deed  by 

Settlor,  1076. 

c.  Omission  of  Power    of    Revocation, 

1079. 

d.  Duty  and  Liability  of  Solicitor,  1082. 

D.  DiSCHABQE,  1083. 

I.  OBLiaATIONS  TO  SBTTLB. 

A.  INFORMAL  CONTRACTS. 

1.  Agbeement  to  Settle.    Statute  of 

Fbauds. 

Insufficient  Agreements  —  By  Parol.]  —  An 

agreement  not  in  writing  before  marriage  by  the 


husband  is  within  the  statute  of  frauds.  MontO' 
eute  (  Viscountess')  v.  Maxwell,  1  P.  Wms.  618  ; 
1  Str.  236. 

Invalidity  of  a  parol  agreement  of  the  husband, 
prior  to  marriage,  to  settle  the  wife's  property. 
Spicer  v.  Spicer,  24  Beav.  366. 


By  Letten.] — ^Whether  a  letter  written 


during  a  treaty  of  marriage,  where  there  are  sub- 
sequent treaties  and  proposals,  is  an  agreement 
within  the  statute  of  frauds.  Cokes  v.  Ifascal,  2 
Vem.  34. 

Marriage  agreement  reduced  into  writing,  but 
not  signed  by  either  party,  yet  decreed  to  be 
performed.    lb.,  200. 

A  letter  from  a  father  to  his  daughter,  by 
which  he  agrees  to  give  her  3,000/.  portion,  and 
this  not  shown  to  the  man  who  afterwards 
marries  her,  does,  not  take  the  promise  out  of 
the  siatute  of  frauds.  Ayliffe  v.  Tracy,  2 
P.  Wms.  65. 


By  Memorandum.] — On  a  marriage  treaty, ' 


the  intended  husband  and  the  young  lady's 
father  went  to  a  counsellor's  chambers  to  have, 
in  consideration  of  the  portion  the  father  pro- 
posed to  give,  a  settlement  drawn.  Minutes  of 
the  agreement  were  taken  down  in  writing  by 
the  counsel,  aud  given  by  him  to  his  clerk  to  be 
drawn  up  in  form.  The  next  day  the  father 
dies,  and  the  day  following  the  marriage  was 
solemnised.  This  agreement,  notwithstanding 
these  preparations,  held  to  be  within  the  statute 
of  fi-auds.     Bawdes  v.  Amherst,  P.  C.  402. 

A  father  having  agreed  to  settle  a  certain  sum 
for  the  benefit  of  his  daughter,  and  the  children 
of  her  intended  marriage  with  Lord  G.,  a  memo* 
randum  of  the  terms  of  the  settlement  wa?  by  his 
direction  written  by  his  solicitor,  and  approved 
of  by  him  and  Lord  G.,  and  he  gave  the  solicitor 
instructions  to  prepare  such  settlement,  but  died 
before  the  same  was  ready  for  execution,  having 
by  his  will  given  the  daughter  real  estates  and  a 
moiety  of  the  residue  of  his  personal  estate. 
Lord  G.  married  the  daughter,  and  performed  his 
part  of  the  settlement  in  conformity  to  the 
written  memorandum  : — Held,  that  the  memo- 
rand  am  was  not  a  complete  agreement  binding 
within  the  statute  of  frauds,  aud  of  an  incom- 
plete agreement  there  cannot  be  part  perform- 
ance. Thynne  (Lady)  v.  Glengall  QEarl),  2  H. 
L.  Cas.  131  ;  12  Jur.  bOo,  Affirming  S,  C,  nom. 
Glengall  (^Earl)  v.  Barnard,  1  Keen,  769 ;  6 
L.  J.,  Ch.  25. 


Parol  Agreement    to   Settle  by  WHi 


where  no  Fart  Performanoe.]— Prior  to  a  mar- 
riage the  intended  husband  and  wife  caused  a 
settlement  of  the  wife's  property  to  be  prepared 
in  accordance  with  a  memorandum  in  the  hus- 
band's handwriting ;  but  before  its  execution  the 
husband  verbally  promised  the  wife  that  if  she 
would  forego  the  settlement  he  would  give  her 
the  same  benefits  by  his  will.  In  accordance 
with  this  promise,  he,  immediately  after  the  mar- 
riage, executed  a  will  to  that  effect  prepared 
before  the  marriage.  Upon  his  death,  some 
years  afterwards,  that  will  was  not  forthcoming, 
but  a  later  will  was  found  disposing  of  the  pro- 
perty in  a  different  manner : — Held,  that  there 
was  no  contract  within  the  statute  of  frauds 
binding  the  husband  to  make  a  will,  or  any  fraud 
or  part  performance  to  take  the  case  out  of  the 
statute.     Caton  v.  Caton,  12  Jur.  (N.8.)  171 ;   14 
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li.  T.  171 ;   14  W.  R.  267.    Affirmed,  86  L.  J., 
€h.  886 ;  L.  B.  2  H.  L.  127. 

Payments    of  Interest  in  Aooordanoe 

^th  Verbal  Promise  to  Settle  not  Part  Per- 
fbrmanee.] — O.,  in  anticipation  of  the  marriage 
of  his  daughter  S.,  had  conyersatioDs  with  her, 
in  which  he  promised  her  that  he  would  after 
her  marriage  pay  her  the  interest  on  a  certain 
8um  of  money  during  her  life,  and  he  further 
said  that  her  husband  would  have  the  priocipal 
After  his  death.  G.,  as  alleged,  made  several  pay- 
ments on  account  of  the  interest  due  on  the 
principal  sum,  but  the  payments  were  not  r^nlar, 
and  no  settlement  was  ever  come  to  during  his 
life.  In  administering  the  estate  of  G.,  S.  and 
her  husband  claimed  to  be  entitled  to  a  certain 
sum  as  the  balance  of  the  interest  due,  but,  in 
consequence  of  dispositions  in  their  favour  made 
by  the  testator  in  bis  will,  the  principal  sum  was 
not  claimed.  The  chief  clerk  allowed  the  claim. 
On  motion  to  vary  the  certificate,  the  court  held, 
that,  even  admitting  the  payments  by  G.  during 
his  life  to  have  been  mslde  in  pursuance  of  a 
virtual  agreement,  they  did  not  constitute  such 
&  part  performance  as  to  take  the  case  out  of  the 
statute  of  frauds,  and  therefore  the  claim  must 
be  disallowed.  6htllirer^  In  re^  Strotigkill  v. 
{^Uiver,  2  Jur.  (N.S.)  700  ;  4  W.  R.  684. 

Part  Performance  Insufficient  as  against 

Creditors.] — In  consideration  of  B.  giving  security 
for  an  advance  to  A.  of  1,0002.  and  paying  oft 
mortgages  for  4,0002.  on  A.'s  estate,  A.  agre^  to 
settle  his  estate  on  his  wife  (B.'s  daughter)  and 
children.  The  1,000Z.  was  obtained,  but  nothing 
more  was  done  under  the  agreement  until  A/s 
death,  several  years  after  : — Held,  that  it  did  not 
create  any  charge  in  favour  of  the  children  of  A. 
as  against  creditors.  Cuhitt  v.  Blake^  2  W.  R. 
604,  640. 

Sufficient  Agreements  —  By  Letters.]  —  Pro- 
mising by  letter  to  give  so  much  as  a  portion, 
sufficient  to  bring  the  agreement  out  of  the 
statute  of  frauds.  Seagood  v.  Meale.,  Pre.  Ch.  661. 

A  father  on  treaty  of  marriage  of  his  daughter, 
agrees  by  tetter  written  to  a  third  person,  to  give 
1,5002.  portion  to  his  daughter,  and  to  charge  it 
upon  his  land  ;  this,  as  it  is  a  writing  signed  by 
the  party,  takes  it  out  of  the  statute  of  frauds, 
and  being  to  charge  land,  is  properly  suable  in 
equity.    Moore  v.  Hart^  1  Vem.  110,  201. 


this  agreemcDt,  objected,  that  these  promises  were 
within  the  statute  of  frauds,  and  tluit  the  letter, 
being  after  the  marriage,  should  not  bind.  But 
decreed  contra,  for  the  father  consented  to  the 
marriage.  The  agreement  was  admitted  by  the 
answer,  and  was  out  of  the  statute,  as  if  no  letter 
had  been  written  ;  but  this  case  did  not  depend 
upon  parol  evidence  or  admission,  for  the  letter 
after  marriage,  considering  the  transaction  before, 
is  sufficient.  Hudgnm  v.  Hutchinson^  5  Yin.  522, 
pL34. 


By  Deposit.]  —  Agreements   since  the 


statute  of  frauds  are  not  to  be  part  parol  and 
part  in  writing,  yet  a  deposit  for  performance  of 
a  written  agreement,  though  there  is  no  writing 
declaring  the  deposit  to  be  a  security,  is  not 
within  the  statute.  Hales  v.  Van  Berclteni^  2 
Vem.  617. 


By  Memorial  of  Previous  Articles.] — 


A.,  who  under  a  settlement  entered  into  upon 
the  marriage  of  his  father  in  1783,  was  entitled 
to  a  younger  child's  portion,  filed  his  bill  in  1825 
for  the  purpose  of  raising  the  same,  praying  at 
the  same  time  an  account  of  all  prior  incum- 
brances, the  inheritrix  having  set  up  certain 
prior  articles  executed  in  the  3'ear  1765  upon  the 
marriage  of  the  plaintiffs  uncle  (the  elder  orother 
of  his  father),  and  which  articles  had  been 
registered  in  the  year  1767  ;  the  plaintiff  amended 
his  bill  in  1829  by  bringing  before  the  court  B. 
and  her  husband,  who  were  the  only  parties 
beneficially  entitled  under  these  articles.  B. 
having  answered  the  bill,  a  decree  was  pronounced 
in  1834,  according  to  the  terms  of  the  prayer,  and 
the  usual  reference  made ;  B.  and  her  husband 
claimed  before  the  master,  in  right  of  her  charge 
under  the  articles  of  1765,  the  principal  sum  so 
charged  by  those  articles,  and  sixty-eight  years' 
interest  thereon.  The  master  having  made  his 
report : — Held,  upon  exceptions  thereto,  that  the 
memorial  of  the  articles  of  1765  was  good 
secondary  evidence  of  those  articles,  possession 
having  been  shown  to  have  gone  along  with  them, 
and  that  execution  of  that  memorial  by  the 
grantee  was  sufficient  to  satisfy  the  statute. 
Peifton  V.  M'Dermott,  I  Dr.  &  Wal.  Iy8. 


By  Memorandum  and  Agent's  Letter.] 


By  Letters  after  and  Transactions  before 
Haniage.] — A  parent,  by  his  agent,  on  the  mar- 
riage of  his  daughter,  entered  into  an  engagement 
in  writing  with  her  intended  husband,  in  which 
his  name  was  written  but  not  signed  : — Held, 
that  a  letter  written  by  the  parent  after  the 
marriage,  referring  to  the  memorandum  as  stat- 
ing the  terms  of  the  engagement,  was  either  a 
sufficient  agreement  signed  by  the  party  within 
the  statute  of  frauds,  or  a  sufficient  recognition 
of  the  use  made  of  his  name  in  the  memorandum. 
De  Biel  v.  Thompson^  3  Beav.  469.  Affirmed  on 
appeal,  8.  C,  nom.  Hammersley  v.  De  Biel 
iBaron),  12  CL  &  F.  45. 

A.  encouraged  his  son's  courtship  to  B.'s 
daughter.  B.  promised,  by  letter,  to  give  her  5002. 
if  A.  would  settle  1002.  per  annum  on  the  son, 
which  A.  refused.  The  son  and  daughter  mar- 
ried privately.  After  this  letter,  A.  consented 
and  B.  refused.    On  a  bill  for  performance  of  | 


— Pending  an  arrangement  for  a  marriage,  the 
grandmother  of  the  lady  signed  a  memorandum 
drawn  by  her  agent,  stating  that  she  intended 
to  leave  the  lady  2,0002.  at  her  death,  to  be 
secured  by  a  bond,  as  a  provision  for  her  on  her 
intended  marriage.  On  the  same  day  her  agent 
by  her  directions  wrote  to  the  intended  hus- 
band, stating  that  she  intended  giving  the  lady 
2,0002.  at  her  death,  and  her  house  at  Chelten- 
ham. The  agent  shortly  after  wrote  to  the 
grandmother,  stating  that  the  intended  husband 
wished  to  have  her  bond,  and  also  the  house  she 
intended  giving,  and  that  he  had  referred  him 
to  her  solicitor.  The  letter  was  read  to  the 
grandmother,  who  gave  it  to  the  Indy,  saying 
that  it  related  to  her  afibirs.  The  marriage  was 
solemnised,  and  the  grandmother  died  without 
having  executed  either  bond  or  conveyance : — 
Held,  that  there  was  a  sufficient  agreement  in 
writing  within  the  statute  of  frauds.  Saunders 
V.  Cramer,  3  Dr.  &  War.  87 ;  5  Ir.  Eq.  R.  12. 
6'.  6*.,  nom.  Grcetie  v.  Cramer,  2  Con.  &  L.  54. 

A  contract  upon  marriage,  as  well  as  one  upon 
the  sale  of  land,  may  be  made  out  from  a  cor- 
respondence.   Ih, 
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By   Memoranduni    after   Marriage   of 

prior  Agreement.]  —  A  written  memorandum 
after  marriage  of  a  prior  agreement  is  sufficient 
within  the  29  Car.  2,  c.  3,  s.  4.  Barkworth  y. 
Young,  4  Drew.  1 ;  26  L.  J.,  Ch.  163 ;  8  Jur. 
(N.8.)  34  ;  6  W.  R.  156. 

An  affidavit  made  in  chancery  is  a  sufficient 
writing  within  the  statute.    Ih, 

A  p&intifi  stated  in  his  bill  a  verbal  promise 
given  bj  a  testator,  and  a  subsequent  affidavit 
by  the  testator  referring  to  the  words  used  by 
him  when  he  gave  the  promise : — Held,  on  de- 
murrer, that  the  promise  was  sufficiently  stated 
in  the  bill,  and  was  in  compliance  with  the 
requisitions  of  the  statute  of  frauds.    Ih, 

The  promise  was  one  from  the  testator  to  the 
intended  husband  of  his  daughter,  previous  to 
her  marriage,  that  she  should  share  in  the  tes- 
tator^s  property,  equally  with  the  rest  of  his 
children.  The  daughter  married  and  died  in 
the  lifetime  of  the  testator,  leaving  issue  by  the 
plaintiff  two  children,  who  survived  the  testator. 
The  testator  died,  leaving  two  daughters  him 
surviving.  He  gave  nothing  to  the  wife  on  her 
marriage,  and  by  his  will,  aiter  giving  a  legacy 
to  one  of  his  two  surviving  daughters,  he  be- 
queathed the  residue  of  his  property  to  the  other 
absolutely : — Held,  that  the  agreement  might 
have  been  performed  in  two  ways  by  the  testa- 
tor, making  a  provision  by  will  for  his  daughter, 
or  by  dying  intestate ;  and  that  though  he  was 
precluded  by  his  daughter*s  death  from  per- 
foiming  it  in  the  first  way,  he  was  not  thereby 
exonerated  from  making  a  provision  iin  the 
way  still  open  to  him  of  dying  intestate, 
and  therefore  the  plaintiff  was  entitled  to 
a  third  of  the  testator's  residuaiy  property  in 
right  of  his  deceased  wife,  but  that  her  per- 
sonal representative  was  a  necessary  party  to  the 
suit.    Ih, 

Part  Ferformanoe  enffleient  to  take  Case  out 
of  the  Statnte— Money  Expended  on  Property.] 

— ^A  father,  shortly  before  the  marriage  of  his 
daughter,  told  her  intended  husband  that  he 
meant  to  give  certain  leasehold  property  to  the 
couple  on  their  marriage.  After  the  marriage 
he  gave  up  possession  of  the  property  to  the 
husband,  to  whom  he  directed  the  tenants  to 
pay  the  rents,  and  handed  to  the  husband  the 
title-deeds.  The  husband  expended  money  upon 
the  property : — Held,  sufficient  part  performance 
to  take  the  case  out  of  the  statute  of  frauds. 
Surcome  v.  Pinrdger,  3  De  G.  M.  &  G.  571. 

Taking  Poiseision.] — A  father  verbally 

promised,  in  contemplation  of  the  marriage  of 
his  daughter,  to  give  her  a  house  as  a  wedding 
present,  and  immediately  after  the  marriage  he 
put  the  daughter  and  her  husband  into  posses- 
sion. The  &ther  was  then  the  owner  of  the 
house,  which  was  leasehold,  and  was  subject  to 
a  charge  in  favour  of  a  building  society,  payable 
by  instalments.  The  father  paid  those  which 
fell  due  during  his  lifetime,  and  at  his  death 
there  remained  a  balance  of  llOZ.,  which  fell 
due  shortly  afterwards : — Held,  that  the  verbal 
promise  to  give  the  house  having  been  estab- 
lished, the  possession  was  a  part  performance 
which  took  the  case  out  of  the  statute  of  frauds, 
that  the  contract  was  to  give  the  house  free 
from  incumbrances,  and  that  the  1  lOZ.  was  pay- 
able out  of  the  father's  estate.  Ungley  v.  Ungley, 
46  L.  J.,  Ch.  189  ;  46  L.  J.,  Ch.  854  ;  5  Ch.  D. 
887;  37  L.  T.  52  ;  25  W.  R.  733— C.  A. 


■^  Jointure  Surrendered — ^Money  Bailed — 


Agreement  to  Be-settle.] — ^A.,  being  tenant  for 
life,  under  a  settlement,  with  remainder  to  hi» 
wife  for  her  jointure,  remainder  to  the  iasue 
male  of  the  marriage,  remainder  over,  with  a. 
power  to  revoke  all  the  uses,  except  those  to  his- 
wife  and  her  issue,  agrees  that  in  consideradozi 
of  her  surrendering  her  jointure  estate  so  as  to 
enable  him  to  suffer  a  recovery  and  raise  6,0O0Z. 
to  pay  his  debts,  he  would  re-settle  his  whole 
estate  to  particular  uses.  The  surrender  was 
made,  and  the  money  raised,  but  no  settlement 
made  according  to  the  agreement : — Held,  that 
this  agreement,  having  been  in  part  performed, 
the  parties  were  entitled  to  a  specific  execution, 
and  decreed  accordingly.  Herbert  v.  WincheUea 
(^Earl),  1  Bro.  P.  C.  145. 

Marriage  not  Part  Performanee.]  —  Subse- 
quent marriage  is  not  part  performance  of  a 
parol  contract  in  consideration  of  marriage. 
Acts  of  part  performance  by  the  party  sought 
to  be  charged  will  not  prevent  the  operation  of 
the  statute.     Caton  v.  Qiton,  supra,  coL  788. 

Prior  to  his  marriage,  a  husband  entered  into 
a  parol  contract  to  settle  his  intended  wife'a 
property.  The  property  was  not  settled  after 
the  marriage  : — Held,  that  the  ante-nuptial  parol 
contract  was  inoperative,  under  the  statute  of 
frauds,  that  the  marriage  was  not  a  part  per- 
formance, that  the  post-nuptial  settlement  waa 
voluntary,  and,  the  husband  being  greatly  in- 
debted at  the  time,  that  the  settlement  was  void 
as  against  the  husband's  creditors.  Warden  v. 
Jones,  23  Beav.  487 ;  2  De  G.  &  J.  76  ;  26  L.  J., 
Ch.  427 ;  3  Jur.  (N.8.)  459 ;  5  W.  R.  446. 

The  execution  of  a  post-nuptial  settlement  in 
pursuance  of  a  parol  ante-nuptial  agreement  ia 
not  a  part  performance  which  avoids  the  statute. 
Semble,  there  can  be  no  such  part  performance 
in  the  case  of  a  parol  agreement  for  a  marriage 
settlement  unless  some  part  of  the  agreement  ia 
to  be  performed  by  a  third  party.    Ih. 

By  a  parol  ante-nuptial  agieement,  it  was 
agreed  that  the  husband  should  take  a  certain 
portion  of  the  wife's  property,  and  that  the 
residue  should  be  settled  for  her  separate  use. 
This  agreement  was  carried  out  so  far  as  related 
to  the  husband,  but  no  settlement  was  made  on 
the  wife.  The  wife,  subsequently  to  her  mar- 
riage, filed  her  bill  by  her  next  friend,  stating 
thet-e  facts,  and  praying  that  her  interests  in 
certain  property  consisting  of  real  estate  coming 
to  her  might  be  declared  accordingly.  The  hus- 
band, by  his  answer,  admitted  the  statements  in 
the  bill.  A  deed  was  then  prepared,  purporting 
to  be  a  settlement  on  the  wife,  in  pursuance  of 
the  agreement,  and  giving  her  a  power  to  dis- 
pose of  her  property  by  will.  This  deed,  though 
signed  by  the  wife,  was  not  acknowledged  by 
her.  She  made  a  will  disposing  of  her  property 
in  favour  of  her  husband  and  other  parties,  and 
died.  The  husband  then  filed  a  supplemental 
bill,  praying,  as  against  the  heir  of  the  wife,  that 
the  parol  agreement  might  be  carried  into  ^ect, 
that  the  want  of  an  acknowledgment  might,  if 
necessary,  be  supplied,  and  that  the  will  of  the 
wife  might  be  established  as  a  valid  execution  of 
the  power  given  to  her  by  the  deed  : — Held,  that 
the  contract  so  entered  into  before  marriage, 
there  being  nothing  but  marriage  following, 
could  not  be  carried  into  effect  under  the  statute 
of  frauds  ;  and  that  the  court  would  not  supply 
the  want  of  the  acknowledgment,  as  tending  to 
destroy  the  protection  which  the  law  throws 
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around  married  women.    Lassenee  v.  Tierney^ 

1  Mac.  &  G.  561 ;  2  Hall  &  Tw.  115  ;  14  Jur.  182. 

Promise  not  a  Contraot  in  Consideration  of 
Harriage.] — M.  had  gi^en  a  bond  and  warrant 
of  attorney  to  secure  the  repayment  of  a  sum  of 
money.  Judgment  had  been  entered  up,  but  not 
executed  ;  the  bond  and  warrant  of  attorney 
came  into  the  possession  of  L.,  as  personal  repre- 
sentative of  the  original  obligee.  She  was  on 
terms  of  affectionate  friendship  with  M.,  and 
often  said  that  he  had  been  unfairly  treated,  in 
being  made  to  enter  into  these  securities.  L.  had 
in  early  life  received  from  the  father  of  M.  a 
conveyance  of  some  property  in  India  ;  the  deed 
of  conveyance  was  expressed  to  be  for  a  money 
consideration  of  10,000  rupees.  In  truth,  the 
money  consideration  was,  if  any,  a  debt  of  1,200 
rupees ;  the  rest  was  a  purely  voluntary  gift, 
and  no  money  whatever  passed  when  the  con- 
veyance was  executed.  M.  was  about  to  marry, 
and  when  his  marriage  was  in  contemplation, 
discussions  arose  about  the  bond  and  warrant  of 
attorney.  M.'s  father  told  L.  that  he  was 
advised,  if  she  did  not  abandon  the  claim  on  the 
bond  and  warrant  of  attorney  against  his  son,  to 
execute  a  deed,  which  would  put  an  end  to  the 
conveyance  of  this  Indian  property  as  a  volun- 
tary conveyance  made  without  consideration. 
In  his  depositions  he  said  that  L.  promised  not 
to  enforce  the  bond  and  warrant  of  attorney,  if 
he  would  abstain  from  interfering  with  the 
conveyance.  Other  evidence  was  given  of 
directions  by  her,  that  she  had  abandoned  the 
claim,  and  of  a  promise,  often  repeated,  that  she 
would  never  trouble  M.  about  it : — Held,  that 
this  promise,  if  it  constituted  a  contract,  was  not 
a  contract  made  in  consideration  of  marriage,  so 
as  to  bring  it  within  the  statute  of  frauds. 
Jorden  v.  Mimey,  5  H.  L.  Cas.  185  ;  23  L.  J., 
Oh.  865.  Affirming  2  De  G.  M.  &  G.  318  ;  21 
L.  J.,  Oh.  893. 

Bond  by  Hniband— Kon-exeontion  by  Wife — 
Harriage  in  Gonseqnence  of  Instmment.] — Bond 
by  husband  on  marriage,  reciting  agreement  to 
settle  wife's  estate  on  the  issue,  &c. ;  the  wife  not 
an  executing  party.  After  the  marriage,  a  real 
estate  of  the  wife  came  into  possession.  The 
husband  dies ;  the  wife  marries  B.  and  dies. 
Bill  by  a  younger  child  against  B.,  and  the  heir 
of  his  mother  ;  it  seems  that  the  statute  of  frauds 
could  not  have  been  taken  advantage  of  on 
account  of  the  wife  not  having  been  an  executing 
party,  since  the  marriage  took  place  in  conse- 
quence of  the  instrument  executed  by  the 
husband.  Here,  however,  the  wife  had  proved, 
and  acted  tmder  her  first  husband's  will,  which 
recited  the  bond,  from  whence  it  was  held,  she 
had  bound  herself  at  aU  events.    Archer  v.  Pope^ 

2  Ves.  523. 

2.  Rbpbessntations  and  Promises  before 

Marriage. 

Promise  by  Father — ^Letters — Parol  Bvidence 
to  Explain.] — Upon  the  treaty  for  a  marriage, 
the  father  of  the  lady  wrote  to  the  husband,  "  I 
still  adhere  to  my  last  proposition,  viz.  to  allow 
Elizabeth  lOOZ.  a  year,  .  .  .  and  at  my  decease 
she  shall  be  entitled  to  her  share  of  whatever 
property  I  may  die  possessed  of  "  : — Held,  first, 
that  this  was  a  contract  binding  on  the  father. 
Lafxr  V.  Fielder,  32  Beav.  1  ;  1  N.  R.  188  ;  32 
L.  J.,  Ch.  365  ;  9  Jur.  (N.8.)  190  ;  7  L.  T.  602  ; 
11  W.  B.  245. 


Held,  secondly,  that  it  was  not  so  vague  as  to 
prevent  its  being  enforced.    Ih, 

Held,  thirdly,  that  it  did  not  include  freehold 
property.    Ih, 

held,  fourthly,  that  the  daughter  was  entitled 
to  an  equal  share  with  the  other  children  of  the 
personal  estate  of  which  the  testator  died  possessed, 
after  deducting  the  widow*s  one-third  share  and 
the  debts  and  expenses.    Ih. 

Held,  fifthly,  that  parol  evidence  was  inad- 
missible to  show  what  was  intended  by  the  words 
"  her  share."    Ih, 

Held,  sixthly,  that  the  suit  ought  not  to  be  by 
the  daughter  alone,  but  that  her  husband  ought 
to  be  a  co-plaintiff.    Ih, 


Enforced  after  Death  of  Daughter.  ]-— A. 


by  letter  says  he  will  give  1,500Z.  with  his 
daughter  ;  the  daughter  marries  and  A.  is  privy 
to  it,  and  seems  to  approve  of  it.  The  daughter 
dies  and  the  husband  takes  administration.  The 
father  decreed  to  pay  the  1,600Z.  portion. 
Wankford  v.  Fothtrley,  2  Vern.  322. 


Enforced  after   Death  of   Father.] — A 


father,  before  the  marriage  of  his  son,  stated  in  a 
letter  to  the  father  of  the  intended  wife,  "  I  will 
give  C.  one-third  of  my  business,  which  will  at 
present  be  sufficient  to  support  them  respectably 
and  something  to  spare ;  and  at  my  death  he 
will  have  half  the  business  and  a  child's  share  of 
what  property  I  may  be  worth."  The  father,  in 
his  lifetime,  in  consideration  of  love  and  affection, 
assigned  a  mortgage  to  the  son,  to  take  effect  at 
the  father's  death,  with  a  power  of  revocation 
reserved  thereby  to  the  father,  which  he  did  not 
exercise.  He  also  advanced  other  property  to 
others  of  his  children  at  different  periods  during 
his  life.  By  his  will  he  left  to  his  son  C.  "  one 
shilling  in  full  of  all  claims  in  reference  to  my 
property,  having  already  given  to  him  what  1 
consider  fair  and  reasonable  " ;  he  directed  his 
debts  to  be  paid,  and  divided  his  property  among 
his  widow  and  other  children  : — Held,  that  by 
the  letter  the  father  contracted  a  debt  payable 
out  of  the  assets  which  he  left  at  his  death,  but 
that  the  son  was  bound  to  bring  into  account 
and  give  credit  for  the  value  of  the  mortgage 
which  the  son  insisted  on  retaining.  Held,  also, 
that  the  other  children  were  not  bound  to  bring 
into  account  the  advancements  made  to  them. 
Keay$  v.  Gllmore,  Ir.  R.  8  Eq.  290  ;  22  W.  R.  466. 

Parol — Partially    Performed — ^Enforced 

after  Death  of  Father.] — A.  verbally  promised 
to  give  his  daughter  200Z.,  on  her  marriage  with 
B.,  if  B.'s  father  would  give  the  like  amount. 
B.  told  A.  that  his  father  would  do  so.  A.  then 
paid  the  200Z.,  after  which  the  marriage  was 
solemnised.  B.'s  father  paid  bOl,ot  his  2002.,  and 
died,  leaving  B.  his  executor.  B.  claimed  a  right 
to  retain  1602.  out  of  his  father's  assets.  The 
judge  of  the  county  court  decided  in  his  ^vour  ; 
and  an  appeal  from  that  decision  was  dismissed 
with  costs.  WUliamt  v.  Williams^  87  L.  J.,  Ch, 
854 ;  18  L.  T.  783. 

Promise  by  Widower  —  Letters  —  Enforced 
after  Second  Marriage  and  Death  of  Father.] — 
Letters  written  by  a  widower  previously  to  the 
marriage  of  his  only  daughter  stated  that  he 
would  settle  all  his  property  after  his  death  on 
her  and  her  childroi.  The  father  married  again, 
and  by  his  will  left  certain  benefits  to  his 
widow  :— Held,  that  the  daughter  was  entitled 
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to  have  the  whole  of  her  father's  property  settled. 
Corerdale  v.  EasitnH)od,  42  L.  J.,  Ch.  118;  L.  R. 
15  Eq.  121  ;  27  L.  T.  646 ;  21  W.  R.  216.; 

Promiie  of  Annnity — Ctonftnietion — For  Joint 
Liyes  of  Father  and  Daughter.  ] — ^Annuity  given 
by  father  on  daughter's  marriage,  by  a  letter  to 
the  intended  husband  in  these  words,  viz.  "I 

Sromise  to  you,  until  it  is  convenient  to  me  to 
o  something  better  for  you,  to  allow  to  my 
daughter  lOOZ.  a  vear,  which  you  can  have  as 
you  may  require  : — Held,  to  be  an  annuity 
during  the  joint  lives  of  the  father  and  daughter  ; 
and  though  incapable  of  valuation,  and  though 
no  other  evidence  of  the  genuineness  of  the  letter, 
held  to  be  provable  (Sir  J.  Cross,  dissent.,  upon 
the  ground  that  the  facts  required  further  in- 
vestigation. Annandale^  JSx  parte,  Curtis^  In  re, 
4  Deac.  &  C.  511. 

Sopretentation  by  Mother— Witnessing  Deed.] 
—The  mother,  who  was  the  absolute  owner 
of  a  term,  is  present  at  a  treaty  for  her  son's 
marriage,  and  hears  her  son  declare  that  the 
term  was  to  come  to  him  at  his  mother's  death, 
and  is  a  witness  to  the  deed,  whereby  the 
reversion  of  the  term  is  settled  on  the  issue  of 
this  marriage  after  the  mother's  death.  The 
mother  is  compellable  in  equity  to  make  good 
this  settlement,  and  to  settle  the  reversion  of  the 
term  accordingly  after  her  death.  Hutaden  v. 
Cheyney,  9  Vem.  150. 

Agreement  by  Second  Husband  in  Favour  of 
First  Husband's  Daughter.] — A  second  husband 
having,  by  letters  in  his  lifetime,  declared  he 
was  willing  the  daughter  of  his  wife  by  her  first 
husband  should  have  the  mother's  whole  fortune  ; 
as  he  is  dead,  these  letters  are  to  be  taken  as  an 
appropriation  of  the  fortune  for  the  benefit  of 
the  infant.     Groivenor  v.  Larie,  2  Atk.  181. 

Promise  by  Intended  Husband — Subsequent 
Karriage  without  Settlement.] — In  a  letter 
containing  proposals  of  marriage  with  a  young 
lady,  addressed  to  her  mother,  the  writer  said  : 
"  If  your  daughter  has,  or  may  have,  money,  my 
wish  and  intention  would  be,  that  it  should  be 
so  settled  for  her  sole  and  entire  use."  The 
marriage  took  place  shortly  afterwards  without 
the  mother's  knowledge,  and  without  a  settle- 
ment : — Held,  that  the  husband  was  bound,  on 
the  faith  of  the  promise,  to  make  a  settlement  of 
the  whole  of  the  wife's  property,  present  and 
future,  to  her  separate  use.  Alt  v.  Alt,  32 
L.  J.,  Ch.  52  ;  8  Jur.  (N.S.)  1075  ;  7  L.  T.  266. 

Agreement  to  Settle  Wife's  Seal  Estate.] 

— By  an  ante-nuptial  agreement,  signed  by  the 
intended  husbana  and  wife  and  the  parents  of 
the  wife,  the  parents  agreed  to  appoint  a  share  of 
real  estate  (which  was  subject  to  their  life 
interest  and  to  the  appointment  of  them  and  the 
survivor  of  them)  to  uie  wife,  and  the  husband 
agreed  that  he  would  settle  his  wife's  reversionary 
share  of  the  real  estate  upon  the  usual  trusts  for 
the  husband  and  wife,  and  their  children.  The 
wife's  father  having  survived  her  mother,  released 
the  power  and  granted  the  estate  after  his  death, 
giving  his  daughter  a  share.  The  wife  pre- 
deceased the  husband  and  left  two  children.  The 
property  being  still  reversionary,  an  action  was 
brought  by  the  husband  and  one  of  the  children 
against  the  other  child,  the  wife's  heir-at-law,  for 
specific  performance  of  the  agreement : — Held, 
that  the  agreement  bound  the  wife  as  having' 


assented  to  her  father's  stipulation,  and  also  hei* 
heir-at-law,  and  specific  performance  decreed 
accordingly.  Zee  v.  Lee,  46  L.  J.,  Ch.  81  ;  4 
Ch.  D.  175  ;  36  L.  T.  138  ;  25  W.  R.  226. 


Wife's  Property— Conyeyanee  to  Hosbancl 


before  Marriage.] — If  there  is  an  agreement 
before  marriage,  tbat  a  settlement  shall  be  made 
of  the  wife's  estate,  reserving  to  her  a  power  of 
disposing  of  it,  which  agreement  is  signed  by  the 
intended  husband  and  wife,  but  not  sealed,  and 
before  the  marriage  the  wife  disposes  of  it  to  the 
husband,  who  survives  her,  and  devises  the 
estate  by  will,  the  title  of  his  devisee  is  such  a 
doubtful  equity,  as  cannot  be  set  up  in  an 
ejectment  against  the  title  of  the  wife's  heir-at* 
law.  Doe  d.  Hodsden  v.  Staple,  2  Term  Rep.  684  ; 
1  R.  R.  595. 


Assignment    by   Letter    to    Trustee — 


Settlement  on  Children  of  Former  Marriage.] — 
E.,  who  in  1850  made  a  settlement  for  the  benefit 
of  himself,  wife,  and  children  of  the  marriage, 
being  a  widower  in  1^63  with  four  children,  and 
about  to  contract  a  second  marriage,  wrote  to 
one  of  the  two  trustees  of  the  settlement  a  letter 
in  which  he  said  he  was  desirous  of  making  a 
settlement  upon  his  four  children  of  six  policies 
of  assurance  on  his  own  life,  the  particulars  of 
which    he  gave.    Three   of    the    policies   were 
handed  to  the  trustee,  but  the  other  three  were 
deposited  with  the  office  as  a  collateral  security, 
and  were  to  be  subject  thereto ;  but  he  under- 
took to  pay  off  the  amount  claimed,  so  as  to  leave 
the  policies  free  for  the  children.  The  trusts  and 
provisions  of  the  settlement  were  to  be  similar 
to  those  of  the  settlement  of  1850,  and  he  under- 
took to  execute  to  the  trustee  written  to  and 
another  trustee  to  be  named  an  assignment  of  the 
six  policies,  to  contain  covenants  to  keep  up  the 
policies,  and  to  pay  the  mortgage  debt,  and  until 
the  settlement  should  be  executed  he  was  to  be 
bound  by  the  agreement,  in  the  same  manner  as 
if  the  settlement  were  actually  executed.    In  a 
letter  written  to  the  same  trustee  two  days  later 
inclosing  the  former  letter,  K.  said,  "The  in- 
closed is  the  formal  letter  of  assignment  previous 
to  a  deed,  and  as  binding."    No  notice  of  the 
letters  was  ever  given  to  the  offices,  no  formal 
settlement  of  the  policies  was  ever  executed,  and 
no  notice  was  ever  given  to  the  other  trustee  of 
the  settlement.    The  trustee  written  to  died  in 
1871  ;    and  the  settlement   of    1850,  the    two 
letters,  and  the  three  policies  were  returned  to 
K.,  who  by  his  will  in  1875  gave  the  residue  of 
his  property  to  trustees  for  the  benefit  of  all  his 
eleven  children  : — Held,  that  what  was  done  by 
K.  was  sufficient  to  make  a  complete  assignment 
of  the  six  policies  for  the  benefit  of  his  four 
children.    Kirig,  In  re,  Sewdl  v.  King,  49  L.  J., 
Ch.  73  ;  14  Ch.  D.  179  ;  28  W.  R.  344. 

Husband  Binding  Himself  not  to  Seeeivft 
Wife's  Property.]— A  document,  in  which  a 
man,  in  consideration  of  his  intended  marriage, 
covenanted  and  agreed  with  his  intended  wife 
that,  in  the  event  of  her  becoming  his  lawful 
wife,  he  bound  himself  "  from  having  any  legal 
or  lawful  claim  upon  the  plate,  linen,  furniture, 
or  household  effects,  or  "with  receiving  or  dis- 
bursing the  rents  of  her  tenements  and  cottages, 
or  givinc:  orders  for  the  repair  of  the  same,  nor 
yet  "vvith  any  property  whatsoever  she  is  in 
possession  of  at  the  time  of  her  marriage  to  him,'* 
was  held  to  be  a  settlement  of  all  the  wife's  pro- 


797 


SETTLEMENT— In/ormoZ  Contracts. 


798 


perty,  real  and  personal,  belonging  to  her  at  the 
time  of  her  marriage,  to  her  separate  use.  Dye  v. 
Dye,  47  J.  P.  620. 

Do«d  op«ratiiig  as — Coyenant  to  stand  Seised.] 
— A.  D.  L.  being  seised  of  a  part  of  certain  Isolds, 
and  A.  L.  her  daughter  seised  of  another  part, 
they  executed  a  deed  of  settlement  previously  to 
the  marriage  of  the  daughter  with  R.  D.,  by 
which,  after  reciting  the  seisin  of  A.  D.  L.,  and 
A.  L.,  and  the  intended  marriage  between  R.  D. 
and  A.  L.,  they,  A.  D.  L.  and  A.  L.,  and  each 
of  them,  did  grant,  bargain,  sell,  alien,  enfeoff, 
and  confirm  unto  L.  L.  and  D.  D.,  their  heirs 
and  assigns,  the  premises  in  question,  to  hold 
unto  them,  L.  L.  and  D.  D.,  their  heirs  and 
assigns,  to  the  use  of  B.  D.  and  his  assigns, 
for  life  ;  with  diyers  remainders  over.  The 
indenture  was  duly  executed  by  A.  D.  L.  and 
A.  L.  and  R.  D.,  and  the  marriage  took  effect 
soon  after  the  execution  of  the  deed,  and  R.  D. 
had  possession  of  the  premises  up  to  the  time  of 
the  trial  in  July,  1836.  The  deed  had  indorsed 
upon  it  a  memorandum  of  livery  of  seisin,  but 
no  names  were  subscribed  to  it,  nor  was  any 
direct  evidence  given  of  livery  of  seisin  having 
been  made,  nor  was  it  shown  that  L.  L.  and  D.  D. 
(the  trustees)  were  in  any  way  related  to  the 
settlors.  A.  D.  L.  died  in  1831,  and  A.  L.  in 
1835 :— Held,  that  this  deed  operated  as  a  cove- 
nant to  stand  seised,  and  that  a  good  use  passed 
to  R.  D.,  the  husband.  Doe  d.  Lewis  v.  Daviee^ 
2  M.  &  W.  603  ;  M.  &  H.  98  ;  6  L.  J.,  Kx.  176. 

On  articles  under  seal,  after  a  recital  of  an  in- 
tended mfirriage  between  B.  and  C,  A.  (the 
father  of  B.),  for  the  support  and  settlement  in 
the  world  of  the  young  couple,  freely  and  clearly 
giveth  and  settleth  upon  B.  his  lands  from 
Michaelmas  next  for  life,  remainder  to  the  first 
son  of  the  marriage,  "and  so  on  successively," 
with  remainders  over :  this  is  a  covenant  to 
stand  seised,  and  not  an  executory  contract. 
Doe  d.  Jmee  v.  Williams,  2  K.  &  M.  632  ;  6  B.  & 
Ad.  783. 

Wife's  Lien  on  Unsettled  Property.! — Imme- 
diately before  a  marriage  the  intendea  husband 
signed  a  memorandum  agreeing  that  certain  bonds 
(in  the  memorandum  called  "  stocks ' ' ),  which  were 
part  of  the  wife's  property,  should  be  transferred  to 
her  and  her  son  by  a  former  marriage  in  trust  for 
her,  **  neither  party  having  power  to  dispose  of 
the  stocks  without  consent  oi:  both  parties  to  such 
disposal."  After  the  marriage  the  husband  ob- 
tained possession  of  part  of  these  bonds  without 
the  consent  of  the  son,  and  disposed  of  them : — 
Held,  that  the  huslxuid  was  liable  to  make  good 
the  amount  of  the  bonds  so  disposed  of  by  him, 
and  that  the  wife  and  her  trustee  were  entitled 
to  a  lien  for  the  amount  upon  all  her  other  pro- 
perty which  remained  in  specie,  and  that  the 
amount  must  be  settled.  Ilastie  v.  ITastie^  2 
Ch.  D.  304  ;  34  L.  T.  747 ;  24  W.  R.  664— 
C.A. 

Bond  by  Father  of  intended  Wife.] — A  bond 
given  by  a  father  on  the  marriage  of  his 
daughter  was  conditioned  for  payment  of  in- 
terest of  a  certain  sum  to  the  husband  or  his 
executors,  during  the  obligor's  life  ;  and  also  for 
payment  of  the  principal  to  the  husband  or  his 
executors,  within  a  limited  time  after  the 
obligor's  death,  if  any  of  the  issue  of  the  mar- 
riage should  be  living  at  that  time  ;  there  were 
children  of  the  marriage  who  all  died  before  the 


obligor,  leaving  grandchildren ;  the  grandchildren 
were  deemed  to  be  issue  of  the  marriage  within 
the  condition,  and  consequently  the  husband'^ 
executors  were  entitled  to  recover  on  the  bond. 
Haydon  v.  Wilshere,  3  Term  Rep.  372. 

Bond  bj  intended  Wife  given  to  Son  of 
intended  Husband.] — A  woman,  on  her  marriage- 
with  a  copyholder  of  a  manor,  where  the  widows 
of  husbands  dying  seised  were  entitled  to  their 
free-bench,  gave  a  bond  that  the  son  of  her  in- 
tended husband,  by  a  former  wife,  should  have 
possession  of  part  of  the  copyhold  estate  after 
the  death  of  the  husband  on  condition  of  hi» 
repairing  the  part  of  the  hoase  reserved  for  her  : 
— Held,  to  be  a  valid  bond.  Rex  v.  Lopen^  2 
Term  Rep.  580. 

Bond  Unszeoated— Letter  after  Marriage — 
No  Agreement.] — Construction  of  a  letter  a» 
not  amounting  to  an  absolute  agreement  to  give 
a  marriage  portion.  Bandall  v.  Morgan,  12 
Ves.  67  ;  8  R.  R.  289. 

A  letter  subsequent  to  the  marriage,  authorising- 
the  husband  to  draw  for  interest  due  on  a  bond 
which  was  never  executed,  cannot  prevail  as 
evidence  of  a  promise,  which,  if  subsequent  to 
the  marriage,  is  void  as  nudum  pactum.    Ih, 

Bepresentation  by  Wife's  Brother — ^Not  Bind- 
ing.]— On  a  treaty  of  marriage  the  husband 
applied  to  the  wife's  brother,  to  know  her  for- 
tune, and  how  it  was  secured.  The  brother 
represented  it  fairly,  as  he  then  conceived  it, 
and  as  being  charged  on  a  real  estate  under 
the  father's  will ;  and  added,  that  the  husband 
need  not  examine  the  will,  nor  the  father's 
family  deeds,  for  the  fact  was  as  he  represented. 
A  recital  to  the  same  effect  was  also  made  in  the 
settlement,  to  which  the  brother  was  a  party. 
It  afterwards  turned  out  that  the  father  had  no 
power  to  charge  the  estate  by  his  will ;  but  this 
lact  was  unknown  to  all  the  family  at  the  time 
of  the  marriage : — Held,  that  the  representation 
of  the  brother  would  not  bind  him  to  make  it 
good.    Merewether  v.  Shaw,  2  Cox,  124. 

Letter  by  Husband's  Father  to  Wife's  Mother 
— ^No  Agreement.] — A.,  on  the  marriage  of  his 
son  B.,  wrote  a  letter  to  his  intended  wife's 
mother,  stating  his  intention  to  leave  him  certain 
property,  and  promising  him  an  annuity  in  the 
meantime.  On  the  marriage  of  E.,  another  son,. 
A.,  agreed  to  settle  the  lands  of  S.,  and  to  secure 
him  400/.  a  year  if  the  lands  should  not  produce 
so  much,  which  agreement  was  afterwards  carried 
out  by  a  deed  by  which  it  was  declared  that  the- 
deficiency  should  be  made  up  out  of  A.'s  other 
property : — Held,  first,  that  the  letter  was  a  mere 
expression  of  intention  and  not  an  agreement ; 
second,  that  E.  was  entitled  to  have  the  deficiency 
(which  arose)  made  up  out  of  A.'s  other  freehold 
property  ;  and  third,  that  property  devised  by 
A.  to  B.  was  not  exempt  from  contribution* 
Quinlan  v.  Quinlan,  Hay  &  J.  786. 

Bepresentation  not  amounting  to  Warranty 
— Common  Mistake.] — Bill  by  husband  to  have 
wife's  portion,  part  of  which  was  invested  in 
stock,  made  up  of  money,  on  ground  either  of 
express  contract  or  representation  upon  which 
the  marriage  took  place,  dismissed ;  the  descrip- 
tion by  articles,  though  generally  "  the  sum  of 
4,000/."  referring  to  that  sum  in  settlement,  and 
the   representation    under    circumstances    not 
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amounting  to  warranty,  and  proceeding  on  a 
common  mistake.  Ainslie  v.  Medlyoott^  9  Yes. 
13 ;  7  R.  R.  135. 

Proxniie  by  Wife*i  Unole  in  Letter  difap- 
proYing  the  Marriage.]— A.,  by  letter  under  his 
hand,  promises  1,0007.  with  his  niece,  but  in  his 
letter  dissuaded  her  from  marrying  the  plaintiff ; 
and  though  he  was  afterwards  present  at  the 
marriage,  and  gave  her  in  marriage,  yet  the  court 
would  not  decree  the  payment  of  the  1,000Z.,  but 
left  the  plaintiff  to  his  action  at  law.  Dimglat 
V.  Vincent^  2  Vern.  202 ;  sed  qusere.  And  see 
lb,  n. 

Sepresentatlon  by  Recital  in  Settlement  — 
Deileiency — ^Husband  not  fionnd.] — By  a  i  mar- 
riage settlement,  it  was  recited  that  the  husband 
was  absolutely  entitled  to  7,000Z.,  part  of  the 
personal  estate  of  a  deceased  person  then  being 
Administered  in  the  court  of  chancery.  The  hus- 
band settled  o.OOOZ.,  part  of  the  7,OO0Z.,  but  the 
assets  proved  insufficient  to  pay  the  5,000Z. : — 
Held,  that  this  was  not  a  representation  which 
the  husband  was  bound  to  make  good,  and  that 
the  deficiency  did  not  constitute  a  debt  payable 
out  of  his  assets.  Ecarut  v.  Wyatt^  31  Beav.  217  ; 
^  Jur.  (N.B.)  499 ;  7  L.  T.  86 ;  10  W.  R. 
«13. 

Representation  by  Unole  in  Letter  Refus- 
ing to    Settle— Property   not   Bonnd.] — On  a 

treaty  respecting  the  marriage  of  H.  M., 
who  was  believed  to  have  considerable  expec- 
tations from  his  uncle,  H.  E.,  the  guardians 
of  the  lady  desired  a  settlement ;  and  H.  M, 
addressed  a  letter  to  H.  E.,  who  answered, 
***  I  have  made  my  will,  and  left  you  my  property 
in  the  county  of  T.,  which  is  very  considerable." 
The  guardians  still  refused  their  consent,  "  until 
a  suitable  settlement  shall  be  made  by  Mr.  H.  E. 
of  real  estate  upon  the  marriage,  in  the  usual 
course  of  settlement,  and  until  the  sum  of 
10,0002.  shall  be  secured  to  the  trustees  of  the 
estate"  of  the  father  of  the  lady,  from  whom 
H.  M.  had  some  time  before  borrowed  that 
money,  in  order  to  become  a  partner  in  a  bank. 
The  resolution  of  the  trustees  was  communicated 
to  H.  E.,  who,  in  September,  1816,  wrote  :  "  My 
sentiments  respecting  you  continue  unalterable  ; 
however,  I  shall  never  settle  part  of  my  property 
out  of  my  power  while  I  exist ;  my  will  has  been 
made  for  some  time,  and  I  am  confident  that 
I  shall  never  alter  it  to  your  disadvantage.  I 
have  mentioned  before,  and  I  again  repeat,  that 
my  county  of  Tipperary  estate  will  come  to  you 
9kt  my  death,  unless  some  unforeseen  occurrence 
should  take  place.  1  have  never  settled  anything 
on  any  of  my  nephews,  and  I  should  give  cause 
for  jealousy  if  I  was  to  deviate  in  this  instance 
from  a  resolution  I  have  long  made."  This 
answer  was,  at  the  desire  of  H.  E.,  copimunicated 
to  the  guardians,  who,  in  March,  1816,  consented 
to  the  proposed  marriage,  which  accordingly 
took  place  in  July  of  that  year.  A  settlement 
was  then  drawn  up,  in  which  it  was  recited, 
that  "  H.  M.  has  reason  to  expect  that  he  will, 
iipon  the  decease  of  H.  E.,  become  entitled,  by 
virtue  of  the  will  of  H.  E.,  to  a  certain  portion 
of  his  estate  and  property,  pursuant  to  the 
declaration  of  H.  E.,  contained  in  his  letter  to 
H.  M.  of  September,  1815."  H.  E.  was  made  one 
of  the  trustees  of  the  settlement,  and,  about 
twelve  months  afterwards,  he  executed  the 
deed  ;  but  there  was  no  evidence  that  he  knew 
anything  of  its  contents,  beyond  the  fact  that  he 


was  named  as  one  of  the  trustees.  H.  E.  after- 
wards devised  his  property  to  other  persons  :— 
Held,  affirming  the  decision  of  the  court  below, 
that  H.  M.  could  not  maintain  a  suit  to  compel 
the  trustees  under  the  will  of  H.  E.  to  convey 
the  Tipperary  estate  to  him,  for  that  H.  E.'s 
letters  did  not  amount  to  a  contract  to  settle  it 
on  him.  MaunseU  v.  Whiter  4  H.  L.  Cas.  1039  ; 
1  Jo.  &  Lat.  639  ;  Ir.  R.  7  Eq.  413. 

Representation  by  Wife's  Father  in  Letter  to 
Third  Party — Vo  definite  Sum  named~^Wife*s 
Bill  dismissed  without  Costs.]— P.  C,  while  in 
India,  made  his  will,  leaving  his  daughter,  who 
was  bom  there,  a  lac  of  rupees.  Upon  the  com- 
pletion of  her  education,  P.  C,  who  had  returned 
to  England,  sent  her  back  to  India,  and  on  that 
occasion  he  wrote  to  a  particular  friend,  to 
whose  guardianship  and  charge  he  confided  her, 
"  In  regard  to  her  settlement  in  life  1  shall  be 
naturally  anxious."  "  You  may  nssure  the 
young  gentleman  she  may  choose,  that,  on  his 
marriage  with  her,  he  shall  have  2,000/.  sterling ; 
nor  will  that  be  all.  She  is  and  shall  be  noticed 
in  my  will,  but  to  what  further  amount  1 
cannot  say,  oVing  to  the  present  reduced  and 
reducing  state  of  interest,  which  puts  it  out  of 
my  power  to  determine  at  present  what  I  may 
have  to  dispose  of."  H.  M.  having  made  pro- 
posals of  marriage,  was  informed  of  the  letter 
written  by  P.  C,  and  also  of  the  will  he  had 
made,  and  after  some  negotiations,  the  marriage 
was  solemnised  in  1826  ;  and  in  1829.  H.  M.  and 
his  wife  returned  to  England.  In  the  same 
year,  P.  C,  who  was  a  domiciled  Scotchman, 
executed,  in  Edinburgh,  another  will,  by  which 
he  gave  all  his  real  and  personal  property  for  the 
benefit  of  his  wife  and  his  two  sons  by  her  ;  and, 
in  case  of  their  dying  without  issue,  he  gave  the 
whole  to  the  issue  of  his  daughter.  P.  C.  died  in 
1831,  without  having  made  any  provision  for  his 
daughter,  leaving  the  will  made  oy  him  in  India 
in  the  state  it  was  when  he  executed  it ;  and 
upon  a  bill  filed  by  his  daughter,  insisting  that 
the  testator  had  contracted  to  settle  a  lac  of 
rupees  upon  her,  and  that  the  contract  was 
contained  in  the  letter  written  by  him  : — Held, 
that  in  construing  contracts,  the  court  must 
ascertain  the  real  meaning  of  the  words  used ; 
that  when  no  definite  or  specific  sum  was 
mentioned  or  referred  to,  the  court  cannot 
enforce  any  contract ;  that  the  testator  had  not 
afforded  means  of  reference  to  any  other  docu- 
ment ;  that,  except  from  the  answer  of  H.  M., 
there  was  no  evidence  that  he  married  on  the 
faith  and  belief  that  a  lac  of  rupees  would  be 
settled  ;  and  that  it  was  not  evidence  to  be  acted 
upon  in  favour  of  the  plaintiff  against  the  estate 
of  the  testator,  as  previous  to  marriage  it  had 
been  pointed  out  to  U.  M.  that  the  letter  did  not 
state  any  precise  sum  ;  and  that  the  testator  had 
left  himself  unfettered  by  any  contract ;  and 
the  bill  was  dismissed,  but  without  costs.  Mot^- 
house  V.  Colvin,  16  Beav.  341.  Affirmed  21  L.  J., 
Ch.  782. 

Representation  by  Wife's  Father— Conditional 
Oontraot — Condition  Unperformed  by  Husband.] 
— A.,  upon  the  engagement  of  his  daughter  to  T., 
wrote  a  letter  to  T.  saying  that  the  settlement 
proposed  by  him  was  satisfactory,  and  that  he, 
A.,  had  made  his  will,  dividing  his  property 
equally  among  his  daughters.  The  marriage 
took  place,  T.  believing,  as  he  alleged,  that  the 
will  operated  as  a  settlement  of  one-third  of  A.  s 
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property  on  his  wife.  T.  made  no  settlement, 
and  his  wife  died  in  A/s  life,  leaving  children. 
A.  died,  having  made  another  will,  whereby  he 
left  all  his  property  to  H.,  another  daughter. 
Upon  a  claim  by  T.  and  his  children  to  a  third 
share  of  A.*8  estate :  —Held,  that  the  letter  con- 
stituted only  a  conditional  contract,  and  that  T. 
not  having  performed  his  part  of  the  contract,  it 
was  not  binding,  and  that  in  any  event  the 
letter  was  too  vague  to  be  eoforced  as  a  contract, 
and  the  claim  was  disallowed.  Allen,  In  re, 
Hinelu  v.  AllcTi,  49  L.  J.,  Ch.  563 ;  28  W.  R. 
533. 

Letter  by  Infant  Hnsbaad  to  Wife's  Tnutee — 
Vo  Agreement.] — An  infant  wrote  to  the  trustee 
of  the  property  of  his  intended  wife,  who  was  an 
adult,  begging  him  "  as  speedily  as  possible  to 
arrange  matters  concerning  her  little  property," 
and  adding,  "  I  especially  wish  it  entirely  settled 
on  herself,  lest  her  friends  might  think  I  had 
pecuniary  reasons  for  marrying  her."  On  the 
day  on  which  that  letter  was  written,  the  parties 
intermarried ;  but  no  further  settlement  was 
executed.  The  wife,  however,  afterwanls  ex- 
pressed to  the  trustee  a  wish  to  have  her  property 
settled  upon  herself  : — Held,  that  the  letter  was 
neither  a  settlement,  nor  an  agreement  for  a  settle- 
ment, binding  on  either  the  husband  or  the  wife, 
and  that  the  subsequent  expression  of  her  wishes 
on  the  subject  amounted  to  nothing,  as  she  was 
then  a  married  woman.  Beaumont  v.  Carter, 
Carter  v.  Bcaunwnt,  32  Beav.  586  ;  8  L.  T.  685. 

Parol  Promise  by  Hnsband*s  Father — Marri- 
age not  Belying  thereon — Ho  Consideration.] — 

A  parol  promibC  by  a  father,  prior  to  the  marri- 
age of  his  son,  to  make  a  future  provision  for 
him,  his  wife  and  children,  cannot  be  enforced, 
if  the  marriage  did  not  take  place  by  reason  of 
any  reliance  on  such  promise,  or  if  it  was  not 
acted  on  as  a  reason  and  consideration  for  the 
marriage.     GoldicuU  v.  Townsend,  28  Beav.  445. 

CoTonant  to  Devise  an  equal  Share  to  Daughter 
not  binding  on  Property  given  to  other  Children 
daring  Lifetime.] — A  father,  upon  the  marriage 
of  his  daughter,  covenanted  with  the  husband, 
his  executors,  &c.,  by  deed  or  will  to  give,  leave 
and  bequeath  unto  his  (the  covenantor's) 
daughter,  an  equal  share  with  his  other  children, 
of  ^1  the  real  and  personal  estate  of  which  he 
should  die  seised  or  poHsessed.  The  daughter 
died  in  the  lifetime  of  the  father,  and  the  father 
having  made  some  disposition  of  property  in 
favour  of  a  son  in  his  lifetime,  by  his  will  devised 
and  bequeathed  his  real  and  personal  estate  for 
the  benefit  of  his  widow  and  surviving  daughters : 
— Held,  that  the  husband  and  covenantee  had 
not,  under  the  circumstances,  any  good  cause  of 
action  against  the  executor  of  the  father ;  and 
that  if  the  father  had  died  possessed  of  no  per- 
sonal estate,  the  husband  could  not  have  re- 
covered any  substantial  damages  in  such  action. 
Jones  V.  How,  7  Hare,  267  ;  19  L.  J.,  Ch.  324  ; 
14  Jur.  145.    S,  C,  and  S.  P.,  9  C.  B.  1. 

Parol  Promise  to  give  an  equal  Share  by  Will 
to  Daughter — Overridden  by  subsequent  Settle- 
ment before  Marriage.] — In  the  course  of  a  con- 
versation between  L.  and  H.,  with  respect  to  the 
provision  to  be  made  on  the  marriage  of  L.  with 
the  daughter  of  H.,  a  statement  was  made  by  H. 
which  was  thus  referred  to  in  a  letter  written  by 
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L.  to  H.  shortly  afterwards  :  "  You  were  pleased 
to  say,  that  with  relation  to  your  property,  it 
would  be  equally  divided  between  your  children 
who  survived  you."  H.,  in  reply,  stated,  "  All 
we  poffsess  will  be  divided  at  our  decease  equally 
among  our  children."  Subsequent  correspond- 
ence took  place  between  L.  and  H.  upon  the 
subject,  to  the  same  effect,  but  in  a  settlement 
executed  prior  to  the  marriage  there  was  no  ex- 
pression of  any  such  intention  : — Held,  that  all 
that  was  intended  to  be  binding  on  the  father 
was  embodied  in  the  settlement.  lAtsuley  v. 
Heath,  1  De  G.  F.  &  J.  489  ;  29  L.  J.,  Ch.  313  ; 
6  Jur.  (N.S.)  436.  Affirming  27  Beav.  623  ;  8 
W.  R.  314. 

If  a  father,  in  contemplation  of  the  marriage 
of  his  daughter,  corresponds  with  his  intended 
son-in-law,  and  makes  promises  which  are  per- 
sonal to  his  daughter,  they  will  not  enure  for  the 
benefit  of  her  husband  or  child.    Ih. 

Promise  by  Letter  superseded  by  subse- 
quent Settlement.] — The  father  of  a  lady  wrote 
to  her  intended  husband  that  he  and  his  wife 
had  determined  to  settle  on  their  daughter  2,0002., 
and  that  in  addition  she  would  have  2,0002.  on 
her  mother's  death,  and  at  least  as  much  on  her 
father's  death.  Eleven  months  afterwards  the 
marriage  took  place ;  and  on  that  occasion  a 
formal  agreement  for  a  settlement  of  2,0002.  was 
executed,  the  letter  not  being  in  any  way  re- 
ferred to.  The  mother  died  sixteen  years  and  the 
father  died  twenty-five  years  after  the  marriage. 
The  husband  then  claimed  from  the  father's 
estate  4,0002.  under  the  ])romises  contained  in 
the  letter : — Held,  that  the  letter  had,  under  the 
circumstances,  been  superseded  by  the  agree- 
ment for  a  settlement,  and  claim  disallowed. 
Badcock,  In  re,  Kingdon  v.  Tagert,  17  Ch.  D. 
361  ;  43  L.  T.  688  ;  29  W.  R.  278. 

Upon  negotiations  taking  place  previously  to  a 
marriage,  the  father  of  the  lady  wrote  to  the 
gentleman's  father  in  these  words  :  "  When  my 
eldest  daughter  married,  I  gave  her  1,0002.  settled 
on  herself,  with  a  promise  of  sharing  with  my 
other  daughters  what  I  may  be  able  hereafter  to 
leave  them  ;  and  this  I  can  do  for  A."  (the  in- 
tended bride).  A  settlement  was  prepared  in 
the  Scotch  form,  and  executed,  whereby  the 
father  assignetl  1,0002.  to  trustees  for  his 
daughter,  and  also  all  other  means  and  estate 
whatsoever  to  which  she  would  be  entitled  to 
succeed  on  his  death.  The  father  afterwards 
transferred  3,3332.  to  the  trustees  of  his  daughter 
A.'s  settlement,  and  he  made  his  will,  whereby 
he  gave  more  property  to  his  other  daughters 
than  to  A.  Upon  a  bill  by  the  daughter  and  her 
husband  claiming  to  be  entitled  to  an  equal  share 
with  the  other  children  : — Held,  that  the  settle- 
ment was  a  final  instrument,  and  the  estate  of 
the  father  could  not  be  bound  by  his  letter,  and 
the  daughter  had  no  right  to  come  upon  his 
assets  for  an  equal  share  with  his  other  children. 
Sands  v.  Sodan,  31  L.  J.,  Ch.  870  ;  10  W.  R.  765. 

Agreement  by  Wife's  Father  enclosed  in 
Letter  to  Third  Party  as  to  other  Property- 
Letter  not  Binding  in  Addition.] — ^A.,  hearing 
that  a  marriage,  to  which  he  had  not  given  his 
assent,  had  been  fixed  between  his  daughter  and 
6.,  signed  and  sealed  a  document,  by  which  he 
agreed  to  settle,  assign,  and  make  over  to  his 
daughter,  on  the  occasion  of  her  marriage  with 
B.,  a  house  free  of  all  rent  for  his  own  term 
thereof,  to  the  purpose  that  it  should  be  settled 
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on  herself  and  her  issue  by  B. ;  and  to  execute 
any  further  instrument  or  conveyance  of  the 
same  which  counsel  should  advise  or  deem 
necessary  to  carry  out  the  assignment  of  the 
premises  to  his  daughter,  as  a  marriage  portion. 
That  document  was  enclosed  in  a  letter  to  D., 
in  which  A.  expressed  his  ultimate  intentions  as 
to  the  remainder  of  this  proi)erty  to  be,  that 
after  the  death  of  hiniKclf  and  his  wife,  part  of 
it  should  go  to  his  sons,  and  another  part  should 
be  divided,  share  and  share  alike,  among  his 
three  daughters.  The  letter  reached  B.  on  the 
morning  of  the  marriage,  which  had  been 
previously  fixed,  and  which  took  place.  B., 
Deing  separated  from  his  wife,  filed  a  petition,  in 
the  name  of  himself  and  his  wife,  for  a  specific 
performance  of  the  agreement : — Held,  that  the 
letter  would  not  be  enforced  as  an  addition  to 
the  agreement,  or  as  itself  containing  a  binding 
agreement.  Klrwan  v.  Buroliell^  10  Ir.  Ch.  R. 
68. 

Held,  also,  that  the  letter  could  not  be  enforced 
as  a  representation,  as  the  marriage  did  not  take 
place  on  the  faith  of  it ;  and  there  was  a  written 
contract  executed  by  A.    Jh. 

Bepresentation  by  Wife's  Father  as  to  Settle- 
ment already  made — Incnmbrance.] — ^Where  a 
person  seeks  to  make  a  third  party  make  good 
representations  made  by  him'  on  his  marriage, 
he  must  establish,  and  that  clearly,  first,  that 
sufficient  representations  were  made ;  and, 
secondly,  that  the  marriage  took  place  on  the 
faith  of  them.  Jamesonv,  Stein^  21  Beav.  5  ;  25 
L.  J.,  Oh.  41. 

A  husband  and  wife  alleged  that,  on  their 
marriage,  the  wife's  father  stated,  in  a  letter, 
which,  however,  they  stated  had  been  destroyed, 
"  that  he  could  do  no  more  for  her  than  he  had 
done,  and  that  he  bad  settled  his  W.  estate  upon 
her."  He  had,  in  fact,  previously  settled  that 
estate  on  her,  but  subject  to  a  prior  charge  of 
6,000/.  They  sought  to  have  the  representation 
made  good,  by  payment  of  the  5,000/.  out  of  the 
father's  estate.  The  court  doubted  whether  the 
principle  applied  to  such  representation,  and 
also  whether  the  marriage  took  place  on  the 
faith  of  it,  and  refused  relief.     Ih. 

Eepresentation  by  Wife's  Brothers  on  Father's 
Authority — Intention  to  indnoe  Marriage  — 
Father's  Estate  Liable.] — A  representation  made 
by  one  party  for  the  purpose  of  influencing  the 
conduct  of  another,  and  acted  on  by  him,  will  in 
general  be  sufiScient  to  entitle  him  to  the 
assistance  of  a  court  of  equity  for  the  purpose 
of  realising  such  representation.  And  so  in 
proposals  of  marriage,  if  the  parent  or  his  agent 
deliberately  holds  out  inducements  to  the  suitor 
to  celebrate  it,  believing  it  was  intended  that  he 
should  have  the  benefits  so  held  out  to  him,  a 
court  of  equity  will  give  effect  to  the  proposals. 
Proposals  of  marriage,  written  by  the  lady's 
brothers,  acting  by  her  father's  authority,  stated 
that  "  Mr.  J.  P.  T.,  the  father,  also  intends  to 
leave  a  further  sum  of  10,OOOZ.  in  his  will  to 
Miss  T.,  to  be  settled  on  her  and  her  children, 
the  disposition  of  which,  supposing  she  has  no 
children,  will  be  prescribed  by  the  will  of  her 
father.  These  are  the  bases  of  the  arrangement, 
subject  of  course  to  revision,  but  they  will  be 
sufficient  for  Baron  B.  to  act  upon."  Baron  B., 
upon  receiving  the  proposals,  provided  a  jointure 
as  required  by  them  for  his  intended  wife,  and 
then  married  her.    In  the  settlement  afterwards 


executed,  there  was  no  mention  of  this  sum  6t 
10.000/. ;  and  it  was  not  left  by  J.  P.  T.  in  his 
will : — Held,  that  this  estate  was  liable  to  the 
payment  of  10,OuO/.,  with  interest  from  the  end 
of  one  year  after  his  death.  Hammerttlry  t. 
De  Biel  {Baron),  12  CI.  &  F.  46.  Aflirming 
3  Beav.  469. 

Promise  by  Letter — ^Karriage  following  Im- 
mediately— Settlement  deereed.]  —  Settlement 
decreed  according  to  a  letter  previously  to  the 
marriage,  though  no  express  assignment,  the 
marriage  having  taken  place  immediately :  a 
distinct  positive  dissent  would  be  necessary  to 
prevent  the  effect  of  the  letter,  and  that  conld 
be  evidenced  only  by  an  actual  settlement  before 
marriage.  Luders  v.  Aiutey,  4  Ves.  501  ;  4  R.  R. 
276. 

Marriage  upon  Faith  of  previous  Voluntary 
Settlement  by  Father— Ex  Post  Facto  Considera- 
tion.]— The  court,  having  come  to  the  conclu- 
sion, as  a  matter  of  fact,  that  the  marriage  of  W. 
had  taken  place  upon  the  faith  of  a  previous 
voluntary  settlement  made  by  his  father  : — Held, 
first,  that  the  marriage  supplied  an  ex  post  facto 
consideration  for  the  settlement.  Gitardiam. 
AiUfuran/^e  Co.  v.  Aronnwre  (^Viscimnf),  Ir.  R.  6, 
Eq.  391. 

Held,  secondly,  that,  in  such  a  case,  there  is 
no  presumption  as  to  whether  or  not  a  marriage 
had  taken  place  on  the  faith  of  the  voluntary 
deed,  but  that  it  is  the  duty  of  the  court,  in  the 
absence  of  direct  proof,  to  form  a  reasonable 
judgment,  by  way  of  inference  from  the  cir- 
cumstances shown  to  have  exist  eti,  whether  or 
not  the  parties  did  know  of  the  deecl  and  act  on 
it.    Ih, 

Power  of  Appointment  by  Father — ^Promise 
not  to  EzereUe— Settlement  of  Share  as  in 
default — Subsequent  Exereise — Father's  Estate 
Liable.] — Previously  to  a  marriage,  the  solicitor 
to  the  father  of  the  intended  wife  in  a  letter 
stated  that  the  father  did  not  propose  to  exer- 
cise a  certain  power  of  appointment ;  and  the 
fund  to  which  the  wife  would  become  entitled 
in  default  of  appointment  was  comprised  in  the 
settlement  made  on  the  marriage.  The  father 
afterwards  exercised  his  power  in  favour  of  his 
other  children  : — Held,  under  ^he  circumstances, 
that  the  child  of  the  marriage  was  entitled  to 
have  brought  into  the  settlement,  out  of  the 
father's  estate,  a  sum  equal  to  that  which 
would  have  come  under  the  settlement  in  de- 
fault of  appointment.  Walford  v.  Gray,  11 
Jur.  CN.8.)  473  ;  12  L.  T.  437  ;  13  W.  R.  761— 
C.  A. 

Marriage  without  Consent  of  Wife's  Father, 
but  upon  Faith  of  Sepresentations  made  by 
him.]— The  plaintiff  in  the  suit  having  been 
advised  that  his  daughter,  then  an  inhint,  was 
entitled  in  fee  to  two-fourth  parts  of  certain 
freehold  estates,  then  vested  in  trustees, 
subject  only  to  a  question  whether  he,  the  plaintiff, 
was  or  was  not  entitled  to  the  rents  thereof  for 
his  life,  as  tenant  by  the  curtesy  of  England, 
instituted,  in  1826,  a  suit,  as  next  friend  of  his 
infant  daughter,  and  in  1830,  obtained  a  decree 
in  such  suit,  inconsistent  with  any  title  in  him- 
self as  tenant  by  the  curtesy,  declaring  his 
daughter  to  have  become  entitled  at  the  death  ot 
her  mother.    In  1833,  the  father,  still  acting  as 
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next  friend  of  his  daughter  in  the  suit,  obtained 
an  order  of  the  conrt  approving  of  a  deed  of 
partition  containing  a  conveyance  by  the 
trustees  of  two-fourths  of  the  estates  in  question 
to  the  daughter  in  fee,  and  declaring  that  the 
father,  his  executors,  &c.,  should  have  the  use  of 
the  same  for  ten  years,  if  the  daughter  should  so 
long  live,  and  remain  an  infant  and  unmarried  ; 
and  from  and  after  the  happening  of  either  of 
those  events,  to  the  daughter  in  fee  ;  and  pro- 
viding that  the  rents  received  by  the  father 
should  be  applied  at  the  discretion  of  the  father, 
toward  the  maintenance  of  the  daughter.  This 
the  father  accordingly  did  until  the  daughter 
attained  her  majority  in  1843 ;  after  which, 
until  her  marriage  in  1847,  without  her  father's 
consent,  he  duly  accounted  to  her  for  the  rents. 
After  the  marriage  the  daughter  and  her  husband 
brought  ejectment  against  the  father,  who  there- 
upon claimed  to  be  entitled  as  tenant  by  the 
curtesy  to  the  rents  of  the  estates  in  question, 
on  the  ground  that  his  title  was  not  concluded 
by  the  suit  commenced  in  1826,  to  which  he 
was  not  a  party,  but  which  he  alleged  had  been 
instituted  and  conducted  by  him  as  next  friend 
of  his  daughter,  In  ignorance  of  his  own  right  to 
curtesy : — Held,  that  the  proceedings  and  con- 
duct of  the  plaintiff  from  the  commencement  of 
the  suit  of  1826,  were  tantamount  to  a  waiver,  as 
against  his  daughter  and  her  husband,  of  his 
right  to  curtesy  out  of  the  estates  in  question  ; 
and  moreover  that  the  representations  shown  in 
evidence  to  have  been  made  by  him  to  his 
daughter  were  such  as  that  the  marriage  must 
be  considered  as  having  been  contracted  by  her 
npon  the  faith  of  the  correctness  of  those  represen- 
tations, and  the  plaintiff  considered  as  liable  to 
have  that  faith  treated  as  the  legitimate  conse- 
quence of  such  representations.  Stone  v.  Ood- 
frei/,  6  De  G.  M.  &  G.  76 ;  2  Eq.  R.  886  ;  23 
L.  J.,  Ch.  769  ;  18  Jur.  624. 

InitmotionB  by  Father  for  Covenant  in  Settle- 
ment —  Covenant  Omitted  —  Father's  Estate 
bound.]  —  H.,  during  the  negotiation  which 
preceded  the  marriage  of  his  daughter  T.  with 
the  plaintiff,  stated  to  the  latter  that  she  would 
have  "  10,000/.  at  the  very  least "  after  his  own 
and  his  wife's  death,  and  himself  drew  up  a 
document  as  instructions  for  the  marriage  settle- 
ment, expressing  his  desire  that  a  covenant  upon 
his  own  part  should  be  therein  contained  to  the 
effect  that  his  daughter  should,  upon  his  own 
and  his  wife's  death,  have  a  property  of  not  less 
than  that  amount.  A  settlement,  to  which  H. 
was  a  party,  was  accordingly  prepared  and 
executed,  reciting  that  T.  would,  upon  the  death 
of  both  her  parents,  be  entitled  to  10,000/.  and 
upwards ;  but  no  covenant  was  contained  therein 
upon  the  part  of  H. : — Held,  after  the  death  of 
H.  and  his  wife,  that,  upon  the  above  i-epresenta- 
tion,  the  same  having  been  clearly  and  distinctly 
made,  the  estate  of  H.  was  bound  to  make  good 
the  fortune  of  T.  to  the  amount  of  10,000/.  Bold 
V.  Hutchinson,  3  Eq.  R.  743  ;  24  L.  J.,  Ch. 
286  ;  1  Jur.  (U.S.)  866. 

Material  Bepresentations  to  be  made  Good.] 

— Material  representations  of  the  circumstances 
of  a  person  contracting  marriage,  directed  to  be 
made  good,  even  at  the  instance  of  persons  con- 
cerned in  fraudulently  defeating  such  represen- 
tations. De  Mannerille  v.  CromptoUy  1  V.  & 
B.  355  ;  12  R.  R.  233. 


Bepresentation  by  Wife's  Father — Subsequent 
Settlement  Lost — Children  of  Karriage  Decreed 
to  take  as  Tenants  in  Common — Husband  Sz- 

oluded.] — Where  it  was  shown,  with  sufficient 
certainty,  that  declarations  and  i-epresentations 
were  actually  made  by  a  father  to  an  intended 
husband,  and  to  other  persons,  previously  to, 
and  in  contemplation  of  and  subsequent  to  the 
marriage  of  his  natural  daughter  to  him,  and 
that  the  marriage  was  contracted  in  a  confidence 
in  such  representations,  that  he  had  irrevocably 
settled  or  intended  to  settle  an  estate,  and  a  sum 
of  sicca  rupees,  as  a  provision  for,  and  which 
would  upon  his  death  become  the  property  of 
his  reputed  daughter  and  her  children ;  and 
where  there  was  evidence  that  certain  docu- 
ments, purporting  to  settle  the  estate  and  sicca 
rupees,  were  executed  by  the  settlor,  but  there 
Was  a  total  want  of  evidence  as  to  the  contents 
or  effect  of  such  documents,  the  court  gave  effect 
to  the  representations  by  declaring  that  the 
children  of  the  marriage  were  entitled  to  the 
estate  and  the  sicca  rupees  as  tenants  in 
common  absolutely.  Prote  v.  Soidy,  2  Giff.  1  ; 
29  L.  J.,  Ch.  721  ;  5  Jur.  (N.8.)  1382 ;  1  L.  T. 
309  ;  8  W.  R.  131. 

It  is  essential  in  such  a  case  that  there  should 
also  be  perfect  or  reasonable  certain tj'  as  to  the 
amount  and  nature  of  the  property  to  which  the 
representations  apply.    lb. 

The  settlor  having,  by  his  will,  bequeathed  to 
trustees  4,000/.  in  trust  for  the  children  of  the 
marriage  of  his  daughter  and  her  husband,  the 
court  directed  a  reference  to  the  chief  clerk,  for 
him  to  inquire  and  certify  whether  it  would  be 
for  the  benefit  of  the  children  to  take  the  estate 
and  the  sicca  rupees,  or  to  take  the  benefits  given 
to  them  by  the  will.    lb. 

Where  the  husband's  statement,  that  he  was 
himself  to  have  a  life  estate,  was  not  supported 
by  other  evidence : — Held,  that  he  was  not 
entitled  to  it.    lb. 

A  bill  by  infants  against  the  devisee  of  their 
grandfather,  to  establish  a  settlement  of  real  and 
personal  estate,  alleged  to  have  been  made  or 
promised  on  the  marriage  of  their  parents.  The 
court,  on  parol  evidence  that  the  marriage  had 
taken  place  on  the  faith  of  representations  made 
by  the  testator  previously  to  the  marriage,  and 
on  evidence  of  representations  made  by  him  after 
the  marriage,  directed  a  settlement  in  accordance 
with  such  representations,  though  the  bill  was 
not  filed  until  seventeen  years  afterwards.  lb. 

Agreement  by  Letter  of  Intended  Husband— 
Karriage  next  Day  on  Faith  thereof—Settlement 
Decreed.] — Previously  to  the  marriage  of  the 
plaintiff  and  his  wife  C.  W.,  negotiations  for  a 
settlement  of  her  property  had  been  going  on, 
and  on  the  14th  January,  1878,  M.,  a  connection 
of  d.  and  trustee  of  her  property,  wrote  to  the 
plaintiff  : — "  I  trust  to  you  that  all  will  be  done 
as  we  should  desire,  and  if  from  any  cause  you 
are  tempted  to  marry  before  the  settlements  are 
signed,  you  will  before  the  wedding  write  a 
letter  to  our  solicitors,  contracting  to  settle  on 
C.  all  her  fortune  coming  to  her  eventually.*'  On 
the  16th  January  the  plaintiff  accordingly  vnx)te 
to  the  solicitor  : — "  In  the  event  of  my  marriage 
with  Miss  W.  taking  place  before  the  settlements 
are  ready,  I  agree  to  Miss  W.'s  fortune  being 
settled  on  herself."  The  marriage  took  place 
next  day  without  any  settlement  or  any  further 
agreement  or  articles  having  been  signed: — 
Held,  that  the  marriage  must  be  presumed  to 
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have  taken  place  in  reliance  by  G.  W.  upon  the 
plaintifiPs  letter,  and  that  there  was  a  contract 
to  settle  C.'s  property  signed  by  the  parties  to 
be  charged.  Reference  accordingly  to  chambei-s 
to  settle  a  proper  settlement.  Viret  v.  Viret, 
50  L.  J.,  Ch.  69  ;  17  Ch.  D.  365,  n. ;  43  L.  T. 
493. 

BepreaaxLtatioxi  by  Stranger — Bond  Creditor — 
Bepresentation  of  Intention  not  of  Faet — Held 
Binding.] — During  a  treaty  for  a  marriage,  which 
afterwards  took  place,  a  bond  creditor  of  the 
intended  husband,  who  was  an  intimate  friend 
of  his  family,  and  was  aware  of  the  proposed 
marriage,  ref)eatedly  declared  it  to  be  her  deter- 
mination never  to  enforce  payment  of  the  bond 
debt,  and  made  these  declarations  under  circum- 
stances which  were  calculated  to  lead,  and  which 
did  lead,  to  the  communication  of  them  to  the 
friends  of  the  intended  wife  : — Held,  by  the 
Lord  Justice  Knight  Bruce,  agreeing  with  the 
master  of  the  rolls,  that  the  declarations  above 
mentioned  afforded  possibly  sufficient  ground  for 
the  interposition  of  a  court  of  equity  to  restrain 
proceedings  at  law  upon  the  bond  ;  and  there 
being,  in  addition,  the  testimony  of  one  witness 
to  a  positive  promise  to  the  above  effect,  in  con- 
sideration of  another  promise  on  the  part  of  the 
witness,  which  he  performed : — Held,  that  the 
case  was  a  proper  one  for  a  perpetual  injunc- 
tion, dissentiente  Lord  Cranworth,  who  held, 
that  the  declarations  being  of  intention  merely, 
and  not  of  fact,  were  not  such  representations  as 
to  bind  the  creditor,  on  the  ground  of  fraud  or 
otherwise,  and  that  an  actual  contract  could  not 
be  considered  proved  by  the  evidence.  Money 
V.  Jorden,  2  De  G.  M.  &  G.  318  ;  21  L.  J.,  Ch. 
893. 

It  is  a  principle  equally  of  law  and  of  equity 
that  if  a  person  makes  any  false  representation 
to  another,  who  acts  upon  it,  the  person  making 
it  shall  not  afterwards  be  allowed  to  set  up  that 
what  he  said  was  false,  and  to  assert  the  real 
truth  in  place  of  the  falsehood  which  has  so  mis- 
led the  other.  Actual  knowledge  of  the  falsity 
of  the  representation  is  not  necessary  if  the 
])arty  makes  it  under  such  circumstances  that 
he  had  reasonable  ground  for  supposing  that  the 
person  whom  he  was  misleading  was  to  act  upon 
it.  But  dissentiente  St.  Leonards  (Lord),  this 
doctrine  does  not  apply  where  the  representation 
is  not  a  representation  of  a  fact,  but  a  statement 
of  something  which  the  party  intends  or  does  not 
intend  to  do.  And  in  this  case  the  not  adhering 
to  the  statement  is  not  a  fraud  : — Held,  there- 
fore, that  the  representations  above  mentioned 
amounted  merely  to  a  promise  not  to  enforce 
the  debt,  binding  only  in  honour,  and  that  there- 
fore the  creditor  could  not  be  restrained  after- 
wartls  suing  on  the  bond.  But,  6  contra,  per  St. 
Leonards  (Lonl),  it  is  immaterial  whether  it  is  a 
misrepresentation  of  fact  as  it  actually  existed, 
or  a  misrepresentation  of  an  intention  to  do 
or  to  abstain  from  doing  an  act  which  would 
lead  to  the  damage  of  the  party  who  is  thereby 
induced  to  deal  in  marriage,  or  in  purchase,  or 
in  anything  of  that  sort,  upon  the  faith  of  that 
representation.  And  per  eundem,  the  statute  of 
frauds  in  such  a  case  will  have  no  operation,  but 
the  promise  to  do  an  act,  followed  by  marriage, 
which  cannot  be  undone,  is  equivalent  to  a 
binding  agreement  to  do  that  act.  A  promise 
not  to  sue  on  bonds  is  not  within  the  statute  of 
frauds.  S.  6'.,  sub  nom.  Jorden  v.  Money ^  5 
H.  L.  Cas.  185  ;  23  L.  J.,  Ch.  865. 


Letter  by  Oreat-nnole  of  Wife  after  Offur  «f 
ICarriage — ^Promiie  not  Absolute.] — A.,  beizig 
inform^  that  an  eligible  offer  of  marriage  was 
made  by  the  plaintiff  to  his  grand-niece,  wrote 
to  her  mother  : — "  I  have  always  told  you  what 
I  intended  leaving  her,  which  is  2,(X)0Z.,  and 
which  I  am  now  also  ready  to  settle  on  her, 
provided  there  is  a  proper  settlement  made  on  her, 
and  all  matters  arranged  to  your  satisfaction.** 
He  had  previously  desired  that  no  communication 
should  be  made  to  him  till  the  match  was  off  or 
on.  The  plaintiff  answered  the  letter,  offering- 
to  settle  an  equal  sum,  and  saying  he  waited  A/s 
reply.  A.  wrote  immediately  before  the  mar- 
riage disapproving  of  the  match,  and  saying 
that  the  plaintiff*s  father  should  come  forward, 
but  the  letter  was  not  shown  to  the  plaintiff  till 
just  before  the  marriage  ceremony.  The  plaintiff 
made  a  suitable  settlement,  the  lady*K  mother 
was  satisfied,  and  the  plaintiff  was  afterwards 
well  received  by  A. : — Held,  that  the  promise  of 
A.  had  never  become  an  absolute  one,  and  that 
there  was  no  representation  on  the  faith  of  which 
the  marriage  was  brought  about,  such  as  to  give 
plaintiff  a  claim  on  A.^s  assets.  Madox  v.  Nolan, 
Beat.  632. 

Promiie  by  Stranger  to  Intended  Hniband 
only,  not  Binding  on  his  Estate.] — An  unat- 
tested paper  signed  by  A.  and  by  him  handed  ^to 
B.,  stated  that  as  a  mark  of  his  esteem  and  great 
friendship  he  agreed  to  allow  B.  500Z.  a  year,  and 
that  after  his  (A.*s)  death  he  ha<.l  in  lieu  thereof 
bequeathed  to  him  10,0O0Z.  B.  took  this  docu- 
ment to  C,  who  thereupon  consented  to  the 
marriage  of  her  daughter  with  B.,  such  consent 
having  hitherto  been  withheld  on  the  ground  of 
B.'s  want  of  means.  The  marriage  took  place, 
but  no  settlement  was  maile  by  B.  on  his  wife. 

A.  died  about  six  months  after  signing  the  paper, 
having  paid  B.  the  first  quarter  of  the  allowance 
of  500/.  a  year.  His  will  contained  no  provision 
whatever  in  favour  of  B.  :— Helci,  that  assuming 
the  consent  of  C.  to  her  daughter's  marriage  with 

B.  to  have  been  given  on  the  faith  of  the 
engagement  contained  in  the  paper,  there 
was  no  such  connection  between  A.  s  promise  or 
representation  and  the  consent  given  by  C.  a» 
to  sustain  a  claim  against  A.'s  estate.  Dashwood 
V.  Jermyn,  12  Ch.  D.  776  ;  27  W.  R.  868. 

Promise  by  Stranger  to  Sign  Bond — Sup- 
ported by  Karriage  on  Faith  l^ereol] — ^A.,on 
the  marriage  of  B.,  promise<l,  by  letter,  to  join 
him  in  a  bond  of  indemnity  against  a  rent-chars^ 
issuing  out  of  B.'s  estate.  A.  never  signed  the 
bomi,  but  the  marriage  took  effect  in  confidence 
of  A.'s  letter.  B.  died  insolvent,  and  then  A. 
diet! : — Held,  the  marriage  is  a  sufficient  consider- 
ation to  support  the  undertaking  to  indemnify, 
and  it  will  support  an  assumpsit  at  law.  JRani4- 
den  V.  Old  field,  4  Vin.  Abr.  453,  pL  5. 

Ante-nnptial  Parol  Contracts — ^When  En- 
forced after  Karriage.] — Distinction  between  an 
ante-nuptial  parol  contract  between  husband 
and  wife  in  consideration  of  marriage,  and  an 
ante-nuptial  parol  contract  between  a  third  party 
and  the  husband,  for  other  valuable  considera- 
tion. The  court  will  enforce  the  latter  after  the 
marriage,  but  not  the  former.  Warden  v.  Jones^ 
2  De  G.  &  J.  76  ;  23  Beav.  4S7. 

A  parol  ante-nuptial  contract  is  not  a  good 
consideration  to  supjxjrt  a  |X)8t-nuptial  settle- 
ment, as  against  creditors.  Ooldicutt  v.  IXnon' 
tend,  28  Beav.  445. 
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The  &ct  that  a  parol  promise  had  been  made 
by  a  relative  of  a  young  lady  to  her  then  in- 
tended husband  that  he  would  "  make  a  suitable 
provision  for  her"  does  not  supply  a  valuable 
consideration  for  a  bond  for  200/.  passed  by  him 
to  the  husband  subsequently  to  the  marriage. 
M" Ankle  v.  M'Cay,  Ir.  K.  2  Eq.  447  ;  16  W.  R. 
1187. 

Poft-nuptial  Agreement  by  Parents  in  pursu- 
ance of  Ante-naptial  Parol  Promise — Husband  a 
Stranger  to  the  Consideration.] — Parents  of  the 
contracting  parties  to  a  marriage  mutually  agreed 
in  writing,  after  the  marriage,  as  a  mode  of  giving 
effect  to  the  verbal  promises  made  before,  to 
provide  a  marriage  portion,  and  the  father  of  the 
woman  promised  to  pay  200/.  to  his  son-in-law, 
and  the  father  of  the  man  to  pay  100/. : — Held, 
that  the  son-in-law,  being  a  stranger  to  the  con- 
sideration, could  not  sue  the  executor  of  his 
father-in-law  upon  the  promise;  and  that  the 
relation  of  parent  and  child  did  not  create  any 
exception  to  the  rule.  Tioeddla  v.  Atkinson^  30 
L.  J.,  Q.  B.  265  ;  4  L.  T.  468  ;  9  W.  R.  781. 

Promise  to  Wife  oommunicated  to  Intended 
Husband — ^Husband  entitled  absolutely  on  Death 
of  Wife  without  Settlement.] — ^A  promise  to  a 
woman  about  to  marry  of  a  sum  of  money  to  be 
settled  for  her  benefit  previous  to  her  marriage, 
if  communicated  to  her  intended  husband,  en- 
titles her  to  call  for  a  settlement  for  the  benefit 
of  her  children ;  but  if  she  dies  without  exer- 
cising that  right,  her  husband,  as  her  adminis- 
trator, is  entitled  absolutely,  to  the  exclusion  of 
the  issue  of  the  marriage.  Lit^cett  v.  Lort'tt, 
1  Johns.  118;  7  W.  R.  333. 

Bond  in  Favour  of  Wife's  Children  by  previous 
Karriage— Diseharged  by  Failure  of  Condition.] 

— Upon  the  marriage  of  A.  with  B.,  the  widow 
and  successor  of  C,  a  trader,  A.,  in  consideration 
of  the  stock-in-trade  which  he  received  with  B., 
gave  a  bond  to  D.,  conditioned  to  pay  to  the 
children  of  B.  by  C,  within  twelve  months  after 
her  death,  300/.,  if,  upon  an  account  taken,  the 
stock-in-trade  and  effects  of  the  business,  if  then 
carried  on  by  A.,  should  amount  to  400/. ;  but, 
in  case  upon  such  account  the  stock-in-trade 
should  amount  to  less  than  400/.,  then  A.  should 
pay  to  such  children  120/.  A.,  during  the  life- 
time of  B.,  discontinued  the  trade,  and  ceased 
to  have  any  stock : — Held,  that  this  obligation 
was  then  discharged.  Benw'uk  v.  SwindelU^ 
6  B.  &  Ad.  914 ;  3  L.  J.,  K.  B.  88.  Affirmed, 
5  N.  &  M.  378  ;  3  A.  &  E.  868  ;  5  L.  J.,  Ex.  287 
—Ex.  Ch. 

Promise  by  Husband's  Father— Ihsoharged 
by  Will.] — K.,  in  1832,  after  a  long  correspond- 
ence with  Mrs.  and  Miss  B.,  in  reference  to 
making  a  provision  for  his  son,  the  plaintiff,  on 
the  occasion  of  his  marriage  with  Miss  B.,  stated 
to  the  latter  his  ultimate  proposals,  namely,  to 
give  his  son  a  sum,  inclusive  of  his  own  property, 
equal  in  value  to  5,000/.,  of  which  3,600/.  would 
be  settled  upon  him  and  his  children  before 
marriage,  so  as  to  make  up  the  joint  income 
to  600/.  a  year,  till  such  time  as  their  own  re- 
sources rendered  it  unnecessary ;  "  and,  finally, 
to  recognise  his  son,  in  common  with  the  rest  of 
the  family,  in  the  future  provisions  of  his  will." 
In  November,  1832,  the  marriage  took  place. 
K.  settled  3,600/.  on  the  plaintiff,  and  expended 
about  1,000/.  in  furnishing  a  house  on  his  mar- 
riage, and  by  his  will,  dated  in  April,  1841,  after 


directing  his  trustees  to  pay  the  rents  of  the 
trust  property  to  five  of  his  children  (not  in- 
cluding the  plaintiff)  for  life,  with  remainder 
for  the  benefit  of  their  issue,  directed  that  in 
case  either  of  the  five  children  should  die  without 
leaving  issue  at  his  or  her  decease,  his  or  her 
part  or  share  should  be  transferred,  or  paid  to. 
or  appropriated  for  the  benefit  of  any  othei* 
surviving  child  (including  the  plaintiff),  and 
the  issue  then  living  of  any  of  his  sons  and 
daughters  (including  the  issue  of  the  plaintiff) 
who  might  be  then  dead.  By  a  codicil,  dated 
in  1846,  K.  bequeathed  to  the  plaintiff  a  legacy 
of  2,500/.  On  a  bill  praying  that  the  plaintiff 
might  be  declared  to  be  entitled  to  one  equal 
sixth  part  of  the  residuary  estate,  or  that  he 
was  entitled  to  one  equal  seventh  part  of  the 
same,  the  plaintiff  being  willing,  upon  receiving 
such  payment,  to  deal  with  the  interest  be- 
queathed to  him  by  the  will  and  codicil  in 
sucli  manner  as  the  court  should  direct : — Held, 
that  the  provision  made  by  the  will  and  codicil 
was  such  a  recognition  of  the  plaintiff  by  K.  in 
common  with  the  rest  of  the  family,  as  to 
sufficiently  comply  with  the  promise  upon  the 
faith  of  which  the  marriage  took  place  :  but 
inasmuch  as  the  difficulty  had  been  created  by 
K.  in  the  negotiations  conducted  and  the  repre- 
sentation made  by  him,  the  costs  were  ordered 
to  be  paid  out  of  his  estate.  Xai/  v.  Crooky  3 
Sm.  &  G.  407  ;  3  Jur.  (N.S.)  104  ;  5  W.  R.  220. 

Covenant  by  Father — Appointment — Estate 
not  diseharged  by  Payment  to  Trustees  of 
Settlement.] — The  father  by  his  will,  reciting 
a  power  contained  in  his  own  marriage  settle- 
ment of  appointing  10,000/.  among  his  children, 
which  sum,  in  default  of  appointment,  went  to 
them  equally,  appointed  2,5CM)/.  to  his  son  on  his 
marriage  in  full  discharge  of  covenant.  About 
a  year  after  the  father's  death  this  2,500/.  was 
paid  to  the  trustees  of  the  son's  marriage  settle- 
ment by  the  son's  direction,  and  several  years 
afterwards  he  took  from  them  an  assignment  of 
the  benefit  of  the  covenant : — Held,  that  in  the 
absence  of  evidence  to  show  that  the  son  directed 
the  payment  of  the  2,500/.  to  the  trustees,  with 
the  intention  of  discharging  the  father's  estate 
from  its  liability  under  the  covenant,  it  was  not 
so  discharged.  Graham  v.  Wwkhatfiy  1  De  G. 
J.  &  S.  474  ;  2  N.  R.  410  ;  9  Jur.  (N.s.)  702  ;  8 
L.  T.  679  ;  11  W.  R.  1009. 

As  to  what  Property.] — A  bond  executed  on 
the  marriage  of  the  obligor,  conditioned  to  settle 
lands  ''  if  he  should  become  seised  in  possession," 
affects  copyhold  as  well  as  freehold.  Prehhle  v. 
Bog  hurst  J 1  Swanst.  580 ;  1  Moore,  258  ;  7  Taunt. 
538. 

B.  ARTICLES. 
1.  Enfobcing  by  the  Coubt. 

Prineiples.] — The  specific  execution  of  articles 
being  the  most  adequate  justice  in  general,  the 
court  will  not  leave  it  to  an  action  at  law. 
Jenkiru  v.  KeymU,  1  Lev.  150,  237,  238  ;  1  Ch. 
Cas.  103. 

In  executory  articles,  a  provision  made  for  a 
class  of  persons,  shall  not  merge  while  any  one 
person  of  the  class  remains.  Hyneit  v.  Redington, 
LI.  &  G.  t.  Plunk.  41. 

Specifle  Perfbrmanee.] — Specific  performance 
of  marriage  articles  decreed  after  marriage. 
Haymer  v.  Haymery  2  Vent.  343. 
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— —  Wife's  Lien.  1— Immediately  before  a 
marriage  the  intended  husband  signed  a  memo- 
randum agreeing  that  certain  bonds  (in  the 
memorandum  called  stocks),  which  were  part 
of  the  wife's  property,  should  be  transferred  to 
her  and  her  son  by  a  former  marriage  in  trust 
for  her,  "  neither  party  having  power  to  dispose 
of  the  stocks  without  consent  of  both  parties 
to  such  disposal."  After  the  marriage  the  hus- 
band obtained  possession  of  part  of  these  bonds 
without  the  consent  of  the  son,  and  disposed  of 
them : — Held,  that  the  husband  was  liable  to 
make  good  the  amount  of  the  bonds  so  disposed 
of  by  him,  and  that  the  wife  and  her  trustee 
were  entitled  to  a  lien  for  the  amount  upon  all 
her  other  property  which  remained  in  specie, 
and  that  the  amount  must  be  settled.  Hastie  v. 
UaHie,  2  Ch.  D.  304  ;  U  L.  T.  747  ;  24  W.  R. 
664— C.  A. 

Legaoies  in  Addition.] — A.,  before  mar- 
riage, covenants  to  settle  lands,  in  consideration 
of  2,000/.  portion,  on  himself  for  life,  remainder 
to  the  first  and  other  sons  in  tail,  remainder  to 
the  daughters  in  tail,  remainder  to  himself  in 
fee,  with  a  power  of  revocation  reserved  to  the 
wife's  father,  then  beyond  sea.  The  marriage  is 
bad  and  a  daughter  bom,  and  the  husband,  being 
taken  sick,  devises  1,500/.  to  his  daughter,  and, 
if  his  wife  (being  enceinte),  should  have  a 
posthumous  daughter,  she  to  have  500/.  of  the 
1,500/.,  and  if  either  should  die  before  twenty- 
oue,  or  marriage  the  survivor  to  have  the  whole ; 
and  gives  all  his  lands  to  his  wife  and  her  heirs, 
and  the  surplus  of  his  personal  estate,  after  debts 
paid,  to  his  wife,  her  executors,  &c.,  and  makes 
hid  wife  executrix  ;  then  another  daughter  is 
bom,  and  the  husband  dies  without  any  altera- 
tion of  his  will,  or  any  settlement  made  :— 
Decreed,  that  a  settlement    be  made,  with  a 

I)ower  of  revocation  to  the  father,  and  the 
egacies  be  likewise  paid  the  children,  the 
youngest  daughter  being  a  posthumous  child, 
within  the  intent  of  the  wilL  Jaggard  v. 
Jaggard,  Pre.  Ch.  175. 

Fraud    of     Huiband.] — Agreement    on 

marriage  to  settle  stock  and  other  property  of 
the  wife,  to  the  use  of  the  wife,  husband  having 
by  fraud  made  her  transfer  the  stock  to  him  ; 
decreed  upon  a  bill  for  performance,  to  transfer 
the  stock  and  assign  the  rest,  under  the  direction 
of  the  master,  to  trustees  for  her  use,  who  should 
receive  the  dividends  due  and  to  become  due  till 
the  transfer  and  assignment :  costs  on  account 
of  fraud.     Lainj)ert  v.  Lampert^  1  Ves.  21. 

After  Death  of  Wife.] — Marriage  articles 

entered  into  between  an  intended  husband  and 
the  father  of  the  wife,  whereby  each  party 
covenanted  to  settle  funds  on  the  usual  trusts, 
were  enforced  by  the  husband  against  the 
father's  estate  after  death  of  the  wife  without 
issue,  although  the  husband  had  always  neglected 
and  refused  to  fulfil  his  part  of  the  agreement. 
Jegton  V.  Key,  40  L.  J.,  Ch.,  503;  L.  R.  6 
Ch.  610;  25  L.  T.  522;  19  W.  R.  864— C.  A. 
See  also  Baiter  v.  A>r,  11  L.  R.,  Ir.  3. 

Claim  by  Husband  to  Wife's  Property  included 
in  Articles — Non-performance  of  Contract  by 
Husband.] — H.  by  marriage  articles,  contracted 
to  settle  his  property  specified  therein  upon 
certain  trusts,  and  by  the  same  articles  J.,  then 
a  minor,  contracted  to  settle,  in  certain  events 


which  happened,  her  interest  in  the  trust  funds 
for  H.  absolutely.  H.  failed  to  perform  his  part 
of  the  articles,  and  no  settlement  was  eTer 
executed  in  pursuance  thereof.  J.  died  and  H. 
became  bankrupt : — Held,  that  neither  H.  nor 
his  trustee  in  bankruptcy  was  entitled  to  receive 
any  benefit  out  of  J.'s  property  (the  subject- 
matter  of  the  articles),  unless  and  until  H.  per- 
formed his  part  of  the  contract.  Smith's  TrustSj 
In  re,  25  L.  R.,  Ir.  439. 

Breach  of  Covenant  by  Husband.] — The  breach 
of  covenant  in  articles  for  settlement  was  held 
not  to  deprive  the  covenantor  of  the  estate  he  was 
to  take  under  them.  Wallace  v.  Wallace^  2  Dr. 
&  War.  452  ;  1  Con.  k  L.  491. 

Heirs    Bound   though   not  mentioned.] — ^A. 

covenanted  by  articles  to  convey  lands,  but  did 
not  covenant  for  his  heirs  ;  yet  the  heirs  shall  be 
bound.     Gell  v.  Vermeden,  2  Freem.  199. 

Spoliation  made  Good.  ] — Spoliation  of  marriage 
ai-ticles  made  good  by  decree.  Bates  v.  Heard y 
Dick.  4. 

Bond  having  been  cancelled  by  obligor,  laniU 
settled  according  to  bond  by  decree.  JLrnvld  v. 
Barringtan,^  Dick.  5. 

A  marriage  is  treated  between  the  plaintiff 
and  defendant's  daughter,  and  the  articles  are 
signed  by  the  plaintiff,  but  not  by  the  defendant, 
who  tears  the  articles  on  pretence  of  being  dis- 
satisfied, though  not  on  material  objections ; 
defendant  permitting  the  plaintiff  to  court  his 
daughter,  and  not  declaring  his  dislike  to  the 
marriage,  and  [)ermitting  the  young  oouple  to 
live  with  him,  decreed  to  pay  the  plaintiff  the 
portion  according  to  the  articles.  Halfpeaity  v. 
BalUt,  2  Vem.  373. 

Lost  Agreement  enforced — ^Wife's  Claim  not 
Barred  by  Partial  Settlement.] — A  pre-nuptiai 
agreement  to  settle  property  on  a  wife  will  be 
enforced  even  though  the  letters  which  con- 
stituted such  agreement  have  been  lost,  if  the 
loss  can  be  proved  to  have  occurred  ihi-ough  an 
unforeseen  and  an  inevitable  accident,  and  if  the 
existence  and  substance  of  the  letters  can  be 
clearly  established  by  the  evidence.  Gilchrist  v. 
Herbert,  26  L.  T.  381  ;  20  W.  R.  348. 

A  wife  who  in  ignorance  of  her  right  in  equity 
to  enforce  a  pre-nuptial  agi-eement  for  a  settle- 
ment, accepted  a  settlement  of  a  far  inferior 
sum,  is  not  by  doing  so  debarred  from  enforcmg 
her  claim  to  the  full  amount  of  property  agreed 
to  bo  settled  upon  her.     lb. 

Covenant  against  Incumbrances  —  Incum- 
brance    discoTered     before     Execution.] — In 

articles,  there  was  to  be  a  covenant  in  the  con- 
veyance, that  certain  lands  were  free  from 
incumbrances.  Lord  Chancellor  said  this  \a  not 
a  covenant  that  the  lands  are  free,  and  if  any 
incumbrance  is  discoveretl  between  the  execution 
of  the  articles  and  sealing  the  conveyance, 
whereof  the  party  had  no  notice,  that  incum- 
bi*ance  shall  be  discharged  before  the  sealing  of 
the  conveyance ;  as  the  concealment  of  it  would 
be  a  fraud  ;  though  against  all  incumbrances 
discoveretl  afterwards,  there  is  only  the  party's 
own  covenant  to  protect  a  purchaser,  vane  v. 
Bernard  QLord),  Gilb.  Eq.  R.  6. 

Specific  Performance  refused— Articles  un- 
intelligible] — Specific  performance  of  marriage 
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articles  refused,  on  the  ground  of  their  being 
inconsistent,  uncertain,  and  unintelligible. 
Franks  v.  Martin,  1  Eden,  309. 


Article    contrary  to    Powers.] — Equity 


will  not  decree  specific  execution  of  an  article 
which  is  contrary  to  the  powei-s  in  a  settlement. 
Stratford  v.  Aldhonmgh,  1  Ridgw.  281. 

Pof  t-nnptial  Settlement — Sale — Articles  miss- 
ing—Kot  enforced  against  Purchaser.] — ^Where 
marriage  articles  limited  a  joint  estate  to  the 
intendai  husband  and  wife,  and,  after  the  death 
of  the  survivor,  to  the  use  of  the  heirs  of  the 
body  of  the  husband,  begotten  on  the  wife,  and 
the  settlement  after  marriage  pursued  the  wortls 
of  the  articles,  husbaml  and  wife  levy  a  line,  and 
first  mortgage,  and  then  agree  to  sell ;  the 
articles  not  being  produced,  the  court  would  not 
decree  them  to  be  carrietl  into  execution  by 
strict  settlement  against  the  purchaser,  who  had 
notice  of  them.  Cordwell  v.  Mackrill,  Ambl. 
515  ;  2  Eden,  344. 

Waiver  of  Articles  by  Husband.] --One, 

by  articles  previously  to  his  marriage,  covenants, 
in  consideration  t)f  £3,500  portion,  and  on  his 
intended  wife's  conveying  her  lands  to  him  and 
his  heirs,  when  she  came  of  age,  to  settle  certain 
lands  of  his  own  in  jointure.  Neither  the  wife 
nor  her  trustees  executed  the  articles.  After 
marriage,  the  husband  settles  his  lands  mentioned 
in  the  articles,  and  recites  the  settlement 
to  be  in  performance  of  the  articles,  and  in  con- 
sideration of  the  marriage,  and  for  a  provision 
for  the  wife  (to  bar  her  of  dower)  and  their 
issue,  but  never  requires  her  to  convey  her  lands 
to  him.  The  wife  is  a  party  to  and  executes  this 
settlement.  After  the  husband's  death,  she 
enters  on  the  settled  lands.  This  settlement  is  a 
waiver  by  the  husband  of  the  proposed  con- 
veyance by  the  wife,  and  she  shall  hold  as  well 
her  own  estate  as  also  the  lands  settled.  Lury  v. 
Moore,  4  Bro.  P.  C.  343. 

Voluntary  Settlement  by  Articles — Complete 
or  Incomplete — ^Volunteers.] — M.,  by  voluntary 
articles  under  seal,  covenanted  with  his  two 
daughters  that  he  would  at  such  time  in  his 
lifetime  as  he  thought  fit,  or,  failing  his  so  doing, 
his  executors  should  within  six  months  after  his 
decease,  settle  certain  securities  specified  in  the 
schedule  and  standing  in  M.'s  name,  or  other 
securities  of  equivalent  value,  upon  certain  trusts, 
as  to  one  moiety  in  favour  of  his  daughter  Isabel 
and  her  issue,  which  trusts  were  stated  at  length, 
and  as  to  the  other  moiety  in  favour  of  his 
daughter  Edith  and  her  issue,  which  trusts  were 
stated  by  reference  to  those  of  the  other  moiety. 
The  articles  reserved  a  life  interest  to  M.,  and 
provided  that  M.,  whilst  sole  trustee,  and  the 
trustees  or  trustee  for  the  time  being,  might  sell 
any  of  the  secui-ities  "for  the  time  being  con- 
stituting the  settled  fund,"  or  such  part  as  "  might 
from  time  to  time  be  subject  to  the  intended 
trusts  aforesaid,"  and  invest  the  proceetls  of  sale 
as  therein  mentioned :  also,  that  M.  during  his 
life,  and  after  his  death  his  daughter  Isabel,  in 
the  event  of  her  marriage,  might  revoke  the 
intended  trusts  of  her  moiety  and  resettle  the 
same  by  way  of  marriage  settlement  giving  a 
life  interest  to  her  husband  ;  with  a  similar  power 
in  the  case  of  Edith's  moiety  declared  by  re- 
ference to  the  other  moiety  ;  also,  that  after  M.'s 
death  the  statutory  power  of  appointing  new 


trustees  of  either  moiety  should  vest  in  Isabel 
and  Edith  respectively  ;  and  defined  the  "settled 
fund  "  as  meaning  the  securities  specified  in  the 
schedule  or  the  investments  representing  the 
same.  The  schedule  specified  the  securities,  and 
provided  that  any  allotments  of  new  shares  or 
stocks  in  virtue  thereof  were  not  included  in  the 
settlement,  but  were  to  belong  to  M. : — Held, 
that  the  articles  constituted  a  complete  settle- 
ment, which  the  court  would  enforce  at  the 
instance  of  the  daughters.  Johnstone  v.  Mappin , 
60  L.  J.,  Ch.  241  ;  64  L.  T.  48. 

Construction  —  Advances  —  Deduction  of.] — 

The  articles  also  provided  that  advances  made 
by  M.  to  his  daughters  during  his  lifetime  (not 
being  merely  annual  allowances  for  dress  and 
other  ordinary  expenses)  should  be  deducted 
from  the  amount  agreed  to  be  settled  : — Held, 
that  payments  made  by  M.  to  Isabel  after  her 
marriage  by  way  of  allowance,  though  acknow- 
ledged by  her  to  be  on  account  of  her  settled 
share,  must  not  be  so  treated,  and  that  tl.e  entire 
fund  must  be  secured.    Ih. 


C.  COVENANTS  TO  SETTLE. 

1.  Specific  Property. 

a.  Oovenants  to  Bequeath. 

Construction  —  Survivor  to  Settle.]  — Under 
an  agreement  executed  previously  to  the  intended 
marriage,  "that  in  case  one  or  either  of  the 
parties  survives  the  other,  the  survivor  shall,  in 
case  of  issue,  leave  the  said  issue  two-thirds  of 
whatever  property  may  remain,  retaining  one- 
third,  or,  to  be  more  specific,  that  if  the  husband 
survived  he  should  settle  two-thirds  of  the  pro- 
perty he  may  possess  ;  and  if  the  wife  survived, 
she  should  settle  and  hand  over  two-thirds  of 
any  property  remaining  at  the  time "  : — Held, 
that  the  wife  surviving  was  entitled  to  one-third 
of  all  the  property,  and  was  bound  to  hand 
ovet  two-thirds  immediately  to  the  children. 
M'Donnt'll  v.  McDonnell,  2  Con.  &  L.  4?1  ;  4 
Dr.  &  War.  376. 

If  the  husband  had  survived,  his  obligation 
would  have  been  confined  to  a  disposition  by 
will.    Ih. 

Child's  Share.] — ^A  father    joined  in  a 

settlement  executed  on  the  marriage  of  his 
daughter,  which  contained  a  recital  that  he  was 
desirous  to  give  her,  as  a  marriage  portion,  such 
sum  or  child's  share  as  he  might  be  entitled  to 
dispose  of,  which  child's  share  it  was  calculated 
would  be  at  the  least  5,000/.,  but  the  same  or  the 
precise  amount  could  not  be  ascertained  until  his 
death,  and  the  intended  husband,  who  had  a 
power  to  jointure  to  the  amount  of  lOZ.  per  cent, 
on  the  fortune  which  he  should  receive  with  his 
wife,  appointed  a  jointure  of  600/.  a  year,  which 
was  also  collaterally  secured  on  other  land  not 
the  subject  of  the  power.  The  daughter  died  in 
the  father's  lifetime  : — Held,  that  the  recital 
amounted  to  an  absolute  covenant  that  his 
daughter  should  have,  on  his  death,  an  equal 
share  of  his  personal  estate  with  his  other 
children.    Duckett  v.  Gordon,  11  Ir.  Ch.  R.  181. 

Held,  also,  that  the  obligation  was  not  dis- 
chargee! by  the  daughter's  death  in  his  life- 
time,   lb. 

Held,  also,  in  calculating  the  amount  payable 
under  the  covenant,  sums   advanced  to  other 
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children  by  the  father  in  his  lifetime  should  be 
taken  in  account,  and  be  added  to  the  assets. 
lb. 

Held,  also,  that  interest  should  not  be  calcu- 
lated on  the  sums  so  advanced.    Ih. 

One-fourth   Part.]— Covenant  by  A.  to 

bequeath  to  B.  by  will  "  one  full  fourth-part  of 
the  real  and  personal  estate  whatsoever  of  or  to 
which  A."  should,  at  the  time  of  his  death,  be 
entitled,  and  in  default,  that  his  heirs  and 
executors  should  immediately  after  his  death 
convey  "one  full  fourth-part*'  of  it: — Held, 
upon  the  context,  to  mean  one-fourth  in  value, 
and  not  one  undivided  fourth  of  every  item  of 
property  in  specie.  Bell  v.  Clarhe,  25  Beav. 
437  :  27  L.  J.,  Ch.  674 ;  4  Jur.  (N.s.)  499  ;  6 
W.  R.  476. 


Particular    Snm  —  Share    Deflcient.] — 


N.  R.  188  ;  33  Beav.  1 ;  82  L.  J.,  Ch.  365  ;  9  Jur. 
(N.S.)  190 ;  7  L.  T.  602  ;  11  W.  R.  246. 

Life  Intereit  given  to  other  Daughter— 


Where  a  settlor  intimated  his  wish  to  settle  a 
certain  sum,  part  of  a  particular  share  of  pro- 
perty, which  he  specified,  but  that  share  did  not 
prove  of  so  much  value  as  the  sum  he  wished  to 
settle,  his  general  estate  held  not  liable  to  make 
good  the  difference.  Brans  v.  Wi/att^  31  Beav. 
217  ;  8  Jur.  (x.8.)  449  ;  7  L.  T.  86  ;  10  W.  R. 
813. 

Covenant  without  Prejudice  to  other  Disposi- 
tions.]— A  covenant  to  settle  on  particular 
persons  all  the  covenantor's  personal  estate, 
subject  only,  nevertheless,  and  without  prejudice 
to  any  other  dispositions,  qualifications,  or 
changes,  which  he  should  make  by  his  will  of  or 
concerning  the  same  or  any  part  thereof,  is  only 
a  provision  for  a  case  of  intestacy,  and  does  not 
prevent  the  covenantor  from  bequeathing  the 
whole  of  his  personal  estate  to  other  persons. 
St4X'ken  v.  Stocken,  4  Myl.  &  Cr.  95  ;  4  Sim.  152  ; 
7  L.  J.  Ch.  306 ;  2  Jur.  693.  And  see  2  Myl. 
&  E.  489. 

To  Leave  as  upon  Intestacy.] — Covenant 

to  leave  a  portion  of  the  personal  estate,  as  ut)on 
an  intestacy,  does  not  prevent  the  covenantor's 
expenc^ng  the  whole ;  or  admit  his  reserving  part 
for  his  own  benefit,  nor  consequently  vesting  it 
in  land.     Cochran  ▼.  Oraham^  19  Ves.  66. 

For  Equal  Division  at  Death — Power  of 

Disposition  during  Life.] — Father,  under  cove- 
nant for  an  equal  division  at  death,  of  all  the 
property  he  should  die  seised  or  possessed  of, 
between  his  two  daughters  or  their  families, 
though  he  retains  the  ix)wer  of  free  disposition 
by  act  in  his  life,  cannot  defeat  the  covenant  by 
a  disposition  in  effect  testamentary,  as  by  reserv- 
ing to  himself  an  interest  for  life.  Fort  esc  ue  v. 
Hennah,  19  Ves.  67  ;  12  R.  R.  137. 

What  Property  included — Time  of  Computing.] 

-^Covenant  in  marriage  articles,  **  to  leave  wife  a 
moiety  of  personal  estate  at  death  "  : — Held,  to 
apply  to  his  property  at  the  time  of  the  articles. 
Webster  v.  Milford,  2  Eq.  Abr.  362. 


Personalty  as  upon  Intestacy.] — A  letter. 


Hot  Furniture.] — ^A  father,  on  the  marriage  of 
his  daughter  A.,  gave  her  husband  1,500Z.  for  her 
present  portion  or  fortune,  and  he  covenanted 
that,  in  case  he  should  give  his  other  daughter 
B.,  on  her  marriage  or  otherwise,  a  greater 
portion  or  fortune  than  1,500/.  in  money  or  value, 
his  executors  would,  within  a  year  after  the  death 
of  himself  and  wife,  pay  or  deliver  to  the  husband 
of  A.  SJich  further  ur  other  sum  or  property  as 
would  be  equal  with  the  portion  or  fortune  given 
to  B.  The  father,  on  the  marriage  of  B.,  gave 
her  a  portion  of  1,600Z.,  and  by  his  will,  after 
charging  his  real  estate  with  the  payment  of  his 
debts,  gave  B.  his  furniture  and  a  life  interest  for 
her  separate  use  in  e-ome  freehold  and  leasehold 
property  : — Held,  that  the  life  interest  was 
within  the  covenant,  but  the  furniture  not ;  and, 
secondly,  that  a  debt  of  this  nature  was  charged 
on  the  i-eal  estate.  Eardley  v.  Oweii^  10  Boiv. 
672  ;  17  L.  J.,  Ch.  67  ;  11  Jur.  1047. 

Stock  given  to  other  Child  with  Life 

Interest  Beserved.] — A  father  covenanted,  at 
his  daughter's  marriage,  to  leave  her  at  his  death 
a  full  and  equal  share  of  his  personal  estate  with 
his  son  ;  he  b^an  and  continued  for  some  years 
to  sell  real  estates,  and  vested  the  produce  in 
bank  stock,  together  with  the  produce  of  his 
pei'sonal  estate,  the  whole  of  which  he  transferred 
into  his  son's  name,  who  verbally  promised  to 
pay  the  father  the  dividends  for  life.  The  son 
sold  out  the  bank  stock,  and  invested  produce  in 
India  stock,  which  produced  a  greater  interest, 
but  paid  his  father  only  the  amount  of  former 
interest.  The  father  died,  and  left  personalty 
only  to  a  small  amount.  The  India  stock  held 
liable  to  the  articles.  Jones  v.  Jdartin,  6  Bro. 
P.  C.  437. 


Advancement  to  Other  Children.] — Cove- 


addressed  to  the  intended  husband  of  the  writer's 
daughter,  contained  the  words,  "  she  shall  be 
entitled  to  her  share  in  whatever  property  I  may 
die  possessed  of  "  : — Held,  that  the  daughter  and 
her  husband  were  entitled  only  to  the  share  of 
the  personalty  which  the  daughter  would  have 
taken  in  case  of  intestacy.    Laver  v.  Fielder^  1 


nant  on  her  marriage,  to  make  provision  for 
daughter,  by  will  or  otherwise,  as  great  as  testator 
should,  by  will  or  otherwise,  provide  for  his  other 
children  : — Held,  that  proportion  did  not  extend 
to  any  advancement  made  for  other  children 
during  lifetime  of  testator.  Willis  v.  Blacky  1 
Sim.  &  S.  525  ;  2  L.  J.  (O.a)  Ch.  131. 

P.  B.,  on  his  daughter's  marriage,  settled  a 
sum  of  money  on  her  and  her  husband,  and  their 
issue,  and,  after  reciting  that  he  had  agreed  to 
make  a  further  provision  for  his  daughter  equal 
to  his  younger  children,  covenanted  to  settle,  by 
hia  will  or  otherwise,  on  the  husband  and  wife, 
and  their  issue,  as  great  a  share  of  his  property 
as  he  should,  by  his  will  or  otherwise,  provide  for 
any  of  his  other  younger  children,  to  take  effect 
on  the  death  of  the  sui-vivorof  himself  and  wife  ; 
and  if  he  died  intestate,  or  omitted  to  make  such 
provision,  that  his  executors  should  pay  to  the 
tinistees  as  great  a  share  of  his  property  as  any 
of  his  younger  children  should  in  tliat  event 
become  entitled  to  : — Held,  that  the  trustees  had 
a  claim  upon  the  executoi's  in  respect  of  subse- 
quent advancements  by  the  settlor  to  his  other 
younger  children  in  his  lifetime,  and  not  merely 
for  a  provision  etjual  to  that  which  any  of  the 
other  children  became  entitled  to  at  his  death. 
S,  C\  on  appeal,  4  Russ.  170  ;  7  L.  J.  (o.s.)  Ch.  3. 


Sesidue  only  after  Payment  of  Debts.] — 


A  covenant  in  a  marriage  settlement  that  the 
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wife  shall,  out  of  the  property  of  which  the 
husband  shall  die  seised  or  possiessed,  receive  an 
annuity,  only  binds  the  residue  of  his  property 
after  payment  of  debts.  Rowan  v.  Chute^  13 
Ir.  Ch.  R.  169. 

By  marriage  articles  M.  S.  covenanted  that  he 
would,  at  his  death,  leave  and  devise  to  W.  S., 
his  heirs,  executors,  &c.,  all  such  property,  real 
and  personal,  as  he  should  then  be  possesseil  of, 
or  entitled  unto,  chargetl  with  a  jointure  for  his 
wife,  and  with  pecuniary  legacies  not  exceeding 
1,OOOZ.  ;  and  that  the  eldast  son  of  the  marriage 
should  have  and  be  entitled  under  40()/.  a  vear, 
to  issue  out  of,  and  be  charged  upon  all  and 
singular  the  real  and  personal  estates  which 
M.  S.  or  W.  S.,  or  either  of  them,  should  be 
seised  and  possessed  of  or  entitled  unto,  subject 
to  sum  of  2,000Z.  for  the  younger  children  of  the 
marriage  : — Held,  that  by  the  proper  construc- 
tion of  this  covenant,  it  bound  only  the  estates 
real  and  personal  of  M.  S.  at  his  death  after  pay- 
ment of  his  debts,  and  the  jointure  and  the 
legacy  of  1,000/.    Enniis  v.  Smithy  Jon.  &  C.  400. 

Who  is  Entitled— Children  Living  at  Death.] 

— By  covenant  in  a  marriage  settlement,  the 
husband  was  bound  to  give,  by  his  last  will  or 
otherwise,  to  his  childi'en  in  equal  shares,  all  his 
real  estates  other  than  a  settled  estate  and  per- 
sonal property  : — Held,  that  the  covenant  bound 
only  such  real  estate  as  he  should  die  seised  of  : 
and  that  the  covenant  bound  shares  of  the  settled 
estate,  which  the  husband  became  entitled  to  by 
a  devise  from  a  child  who  died  in  his  lifetime. 
The  children  living  at  the  death  of  the  husband 
were  alone  entitled  to  the  benefit  of  the  covenant. 
I^eedham  v.  Smithy  4  Kuss.  318  ;  6  L.  J.  (o.s.) 
Ch.  107  ;  28  R.  R.  107. 


Grandchild  Dying  under  Age  in  Testa- 


tor's Life.] — By  articles  executed  on  the  marriage 
of  his  daughter,  a  father  covenanted  to  give,  by 
will,  to  trustees,  a  child's  share  or  equal  pait  of 
all  the  real  and  personal  estate  of  which  he 
should  die  possessed,  to  the  use  of  the  husband 
for  life,  remainder  to  the  daughter  for  life, 
remainder  to  the  children  of  the  marriage  as  the 
husband  and  wife  or  the  survivor  should  appoint, 
and,  in  default  of  appointment,  to  the  children 
in  equal  shares,  with  benefit  of  survivorship  in  case 
of  the  death  of  any  one  or  more  of  the  children 
imder  twenty-one  without  issue,  and  if  but  one  such 
child  the  whole  to  such  one  child,  i^ith  remainder 
over.  The  father  made  his  will  in  the  terms  of 
the  covenant.  Only  one  child  of  the  marriage 
attained  twenty -one,  and  he  died  intestate  and 
unmarried  before  the  testator  : — Held,  that  this 
child  took  no  interest  under  the  will  or  under 
the  covenant.  Bvookman^  In  re^  18  W.  R.  199. 
Reversing  38  L.  J.,  Ch,  585. 

How  Satiiiled — Legacy  Subjeet  to  Debts.] — 

Covenant  in  settlement  to  leave  by  wiU  satisfied 
by  legacy  to  amount,  though  followed  by  general 
direction  for  payment  of  debts.  Wathen  v. 
Smith,  4  Madd.  236,  325  ;  20  R.  R.  302. 


Fonnal  Bequest  —  Appointment  under 


Power.] — A  covenant  to  bequeath  a  sum  of 
money  constitutes  a  specialty  debt  against  the 
covenantor's  estate,  and  is  not  satisfied  by  the 
mere  insertion  of  such  a  bequest  in  his  will. 
Graham  v.  Wickham,  31  Beav.  447  ;  2  N.  R. 
410 ;  1  De  G.  &  S.  474  ;  9  Jur.  (N.8.)  702 ;  8 
L.  T.  679  ;  11  W.  R.  1009. 


The  covenantee  being  the  son  of  the  cove- 
nantor, the  covenant  is  not  satisfied  by  an  ap- 
pointment under  a  power  to  appoint  to  children 
contained  in  the  covenantor's  marriage  settle- 
ment.   Ih, 


Legacy — Estate  Insufficient.] — A.,  on 


the  marriage  of  his  daughter,  covenanted  that  in 
certain  events  (which  happened)  he  would  by 
his  will,  or  otherwise,  in  his  lifetime,  give  or 
charge  upon  all  his  real  or  personal  estate  (ex- 
cept his  share  in  certain  real  hereditaments),  of 
or  to  which  he  might  be  seised,  or  possessed,  or 
entitled  at  or  immediately  before  his  decease, 
3,000Z.,  upon  certain  trusts,  for  the  benefit  of  his 
daughter  and  her  issue.  He  accordingly  be- 
queathed to  the  trustees,  in  satisfaction  of  this 
covenant,  a  legacy  of  3,000^.  Upon  his  death 
his  estate  proved  insufficient : — Held,  that  the 
trustees  were  entitled,  not  as  legatees  merely, 
but  as  specialty  creditors  against  the  estate. 
Eyre  v.  Munro,  3  K.  &  J.  305  ;  26  L.  J.,  Ch. 
757  ;  3  Jur.  (N.s.)  584 ;  5  W.  R.  870. 

A  person  who  has  covenanted  to  bequeath  or 
otherwise  provide  that  a  share  of  his  estate  shall 
go  to  the  covenantee,  fulfils  his  covenant  by 
bequeathing  the  share  to  the  covenantee,  who 
then  stands  in  the  same  position  as  any  other 
legatee.  JerrU  v.  Wolfergtaftj  43  L.  J.,  Ch.  809  ; 
L.  R.  18  Eq.  IH  ;  30  L.  T.  452. 

A  testator  hacl  covenanted  to  leave  by  will  or 
otherwise  provide  for  his  daughter  one-third  of 
the  residuary  estate  ;  he  bequeathed  one-third  to 
her,  which  was  settled  on  her  marriage  and  paid 
to  the  trustees  of  her  marriage  settlement : — 
Held,  that  the  testator  had  satisfied  his  covenant ; 
that  the  daughter  took  her  share,  not  as  a  credi- 
tor, but  as  a  residuary  legatee,  and  that  her 
trustees  must  refund  the  amount  with  the  other 
residuary  legatees.    lb. 


Vague  Promise— Substantial  Provision 


— ^Unequal  Share.] — A  father,  on  a  treaty  for  his 
eldest  son's  marriage,  promised,  by  letter,  to  settle 
a  sum  of  money  forthwith,  and  to  recognise  his 
son,  in  common  with  ihe  rest  of  his  family,  in 
the  future  provisions  of  his  wilL  The  sum  of 
money  was  settled  and  the  marriage  took  place 
on  the  faith  of  the  representation  in  the  letter. 
By  his  will  the  testator  made  a  substantial 
provision  for  his  son,  but  much  less  than  equal 
to  those  made  for  his  other  children : — Held, 
that  the  promise  was  so  vague  as  to  the  amount, 
that,  consistently  with  it,  the  testator  might 
leave  all  his  property  to  a  stranger,  and  that  the 
promise  was  satisfied  by  the  provision  in  the  will 
and  codicil.  Xay  v.  Crook,  3  Sm.  Sc  G.  407  ;  3 
Jur.  (N.S.)  104  ;  5  W.  R.  220. 

Life  Interests  with  Cross  Bemainders 


— Absolute  Interest.] — The  testator,  upon  the 
marriage  of  his  daughter  C,  covenanted  to  make 
her  fortune  equal  to  that  of  any  one  of  his  five 
other  daughters.  By  his  will  he  gave  to  C. 
absolutely  a  provision  equal  to  that  which  he 
gave  to  any  one  of  his  other  five  daughters  and 
their  issue  :  but  the  fortunes  bequeathed  to  these 
five  daughters  were  limited  to  them  for  life 
only,  with  remainder  to  their  issue ;  and  in  case 
any  of  the  five  should  die  without  leaving 
issue,  her  share  was  to  go  to  the  others  of  the  four 
daughters  and  their  issue,  in  the  same  manner  as 
their  original  shares.  One  of  the  five  died  with- 
out issue : — Held,  the  provision  for  C.  being 
given  to  her  absolutely,  she  thereby  takes  an 
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equivalent  in  value  to  the  contingent  interests 
which  the  five  daughters  took  in  each  other's 
share,  and  she  is  therefore  not  entitled  to  claim 
any  further  provision  in  respect  of  the  benefit 
derived  by  the  four  daughters  from  the  share  of 
the  fifth  daughter,  who  died  without  issue. 
Cleffg  V.  Clegg,  2  Russ.  k  M.  570. 

Daiighter  Dying  in  Testator's  Lifetime— 

out  to  Surviving  Daughters.]— A  father,  upon  the 
marriage  of  his  daughter,  covenanted  with  the 
husband,  his  executors,  kc,  by  deed  or  will  to 
give,  leave,  and  bequeath  unto  his  (the  covenan- 
tor's) daughter,  an  equal  share  with  his  other 
children  of  all  the  real  and  pei-sonal  estate  of 
which  he  should  die  seised  or  possessed.  The 
daughter  dieti  in  the  lifetime  of  the  father,  and 
the  father,  having  made  some  tlisposition  of 
property  in  favour  of  a  son  in  his  Hfetimc,  by 
his  will  devised  and  bequeathed  his  real  and 
personal  estate  for  the  benefit  of  his  widow  and 
surviving  daughters  : — Held,  by  the  court  of 
common  pleas,  and  by  this  court,  concurring  in 
the  certificate,  that  the  husband  and  covenantee 
had  not,  under  the  circumstances,  any  good  cause 
action  against  the  executor  of  the  father  ;  and 
that  if  the  father  had  died  possessed  of  no 
personal  estate,  the  husband  could  not  have 
recovered  any  substantial  dama^res  in  such 
action.  Jonejt  v.  Ifowe^  7  Hare,  267 ;  19  L.  J.. 
Ch.  324  ;  14  Jur.  146.  And  see  S.  C  at  law,  9 
C.  B.  1. 


Bond— Penalty  no  Satisfaetion.] — A.,  in 


consideration  of  the  intended  marriage  of  his 
niece,  entered  into  a  bond,  with  a  penalty  con- 
ditioned to  give  by  will  or  otherwise,  unto  or  in 
trust  for  her  or  the  issue  of  the  intendeti 
marriage,  so  much  in  money  or  in  valuable 
effects,  as  he  should  by  his  will  give  or  bequeath 
to  any  one  of  his  next  of  kin,  or  to  any  other 
person  whomsoever  : — Held,  that  this  condition 
was  not  to  be  satisfied  by  the  penalty,  but  must 
be  specifically  performed.  All  voluntary  assign- 
ments and  transfers  of  personal  property,  and  all 
conveyances  of  refll  estate  purchased  subse- 
quently to  the  date  of  the  bond,  in  which  real 
estate  or  personal  property  the  obligor  retained  a 
life  interest,  were  declared  to  be  in  the  nature  of 
testamentaiy  dispositions,  to  be  considered  in 
equity,  for  the  purjxwe  of  griving  effect  to  the 
true  intent  of  the  agreement  in  the  bond,  as  if 
the  said  estates  had  been  given  or  devised  by  the 
obligor's  will.  The  persons  entitled  to  the 
benefit  of  the  bond  were  declaretl  to  be  specialty 
creditors  upon  the  obligor's  estate,  for  satisfaction 
of  their  claims  under  the  bond.  Ixtgan  v.  Wien- 
holt,  1  CI.  &  F.  611  ;  7  Bligh  (N.S.)  1. 

8.  conveyed  certain  real  estate  to  M.,  his 
natural  daughter,  and  covenanted  for  payment 
after  his  death  by  his  heirs,  executore,  and 
administrators  to  M.  of  500/.  out  of  his  real  and 
personal  estate,  thereby  charging  all  his  real  and 
pei-sonal  estate  with  the  payment  ;  and  in  case 
the  pei-sonal  estate  should  prove  insufiicient,  and 
default  should  be  made  in  payment  within  a 
reasonable  time,  M.  was  empowered  to  enter 
upon  all  or  any  part  of  the  real  estate  of  which 
he  should  die  seised,  and  retain  the  rents  until 
the  nOOl.  had  been  satisfied.  S.  subsequently 
conveyed  the  remainder  of  his  real  estate  to  his 
son  J.,  in  consideration  of  natural  love  and 
affection : — Held,  that  the  real  estate  conveyed 
to  J.  was  not  liable  to  payment  of  the  r>00/.,  and 
that  M.  was  entitled  to  payment  out  of  the 


personal  estate,  and  if  that  was  insufficient  oat 
of  the  real  estate  (if  any)  of  which  S.  died  seised. 
Watsm  V.  Argile,  30  L.  T.  215. 

Satisfaetion  of,  in  Case  of  Children.] — See 
Portion. 


b.  Oov«nanta  by  Husband  or  Wifle. 

i.  What  Property  Included. 

Chattels  Beal—Freehold  Leases  for  Lives.] — 

A.,  on  his  marriage,  covenanted  that  if  his  wife 
should  die  before  him,  leaving  issue  of  their 
bodies,  he  would  pay,  &c.,  to  and  for  such  issue 
one-third  part  of  all  his  chattels,  real  and 
personal,  which  at  the  death  of  his  wife  he  should 
be  possessed  of,  to  be  divided  between  them  ;  if 
more  than  one,  as  he  should  direct.  The  wife 
died,  leaving  two  daughters,  and  the  husband, 
during  the  coverture,  acquired  some  freehold 
leases  for  lives  : — Held,  that  these  leases  were 
included  in  the  covenant,  but  that  daughters 
were  not  entitled  to  a  division  till  after  fathers 
death,  he  being  ordered  to  give  security. 
Haiikes  v.  Jonet^  5  Bro.  P.  C.  136. 

Land  Pnrohased  with  Borrowed  Koney.]— 

Effect  of  a  contract  on  marriage  by  bond,  to 
devise,  convey,  or  assure  all  such  goods,  personal 
and  effects,  that  the  husband  should  at  any  time 
during  the  joint  lives  of  him  and  his  wife  be  pos- 
sessed of,  to  the  use  of  them  and  the  survivor ; 
attaching  on  capital,  not  income,  unless  laid  up 
as  capital ;  admitting,  therefore,  expenditure  and 
debts,  in  a  fair  application  of  income,  not  liable 
to  a  minute  account.  On  that  principle  an 
estate,  purchased  by  the  husband  with  money 
partly  his  own,  partly  borrowed  on  his  personal 
security,  and  some  paid  off  by  him,  was  after  his 
death  held  to  belong,  not  to  the  trust,  but  to  the 
heir,  charged  for  the  benefit  of  the  trust  with  the 
money  that  was  his  own,  the  debts  paid  on 
account  of  that  purchase,  and  expenditure  in 
repairs,  improvements,  &c.  Lewia  v.  MaddtfekSy 
17  Ves.  48  ;  7  R.  R.  10. 

<* Seised  in  Possession" — Copyhold.]  —  Bond 

executed  on  marriage  of  obligor  conditioned  to 
settle  lands,  *'  if  he  should  become  seised  in  pos* 
session,"  affects  copyhold  as  well  as  freehold. 
Prvhhle  v.  Boghnrst,  1  Swanst.  580  ;  1  Wils.  Ch. 
161. 

(iBeoome  Seised'* — Lands  in  Possession.] — A 

bond  conditional  to  settle  lands,  "  if  the  obligor 
shall  become  seised,"  will  not  affect  lands  of 
which  he  is  seised  at  the  date  of  the  bond.  Id, 
321. 

J.,  on  his  marriage  with  S.,  executed  bond  in 
penalty  of  2,000/.,  with  condition  to  be  void  if,  in 
event  of  S.  surviving  J.,  his  executors,  &c.,  should, 
within  three  months  after  his  decease,  pay  to 
trustees  1,000/.  in  trust  for  S. ;  and  if,  in  event 
of  J.  surviving  S.,  and  there  being  any  child  or 
children  of  maiTiage  Uving  at  decease  of  J.,  his 
executors,  &c.,  should,  within  three  months  after 
his  decease,  pay  to  trustees  1,000/.  in  trust  for 
such  child  or  children ;  and  further,  if  J.  should^ 
at  any  time  durmg  his  natural  life,  become  seised 
of  any  messuages,  &c.,  in  possession,  and  should 
settle  same  upon  S.  and  issue  of  intended  marriage^ 
by  such  good  conveyances  in  law  as  counsel 
should  advise,  in  such  parts  and  proportions,  and 
to  such  use  and  uses,  as  should  be  thought  re* 
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quisite,  better  to  make  a  pTovision  for  6.  in  case 
she  should  happen  to  suryive  J. ;  after  death  of 
S.,  J.  having  married  again,  and  then,  and  not 
before,  become  seised  of  real  estates,  and  having, 
at  his  death,  left  issue  by  both  marriages,  all 
real  estates  of  which  he  became  seised  during  his 
life  were  subject  to  obligation,  and  settled  on 
issue  of  first  marriage  as  tenants  in  common  in 
fee.    S.  a,  1  Swanst.  309  ;  1  Wils.  Ch.  161. 

Husband's  Sliare  in  Bight  of  Wife — ^Indepen- 
dent Interest  of  Hosbund.] — A  husband  cove- 
nanted to  settle  the  share  of  his  wife  and  of  him- 
self ^'  in  her  right "  in  the  stocks  comprised  in 
her  great-uncle's  will.  Under  the  will,  the  fund 
was  limited  to  the  husband,  in  case  of  his  sur- 
viving his  wife  and  her  father,  and  of  there  being 
no  issue : — Held,  that  the  husband^s  interest  was 
not  comprised  in  his  covenant.  Ihbetmn  v.  Grotey 
25  Beav.  17. 

Share  nnder  Subsequent  Appointment] — Un- 
der a  marriage  settlement  real  estate  stood 
limited  to  H.,  the  husbuid,  for  life,  with  re- 
mainder to  the  use  of  such  of  the  children  or 
issue  of  the  marriage  as  he  should  by  deed  or 
will  appoint ;  and  in  default  of  appointment,  to 
the  use  of  the  children  of  the  marriage  equally 
as  tenants  in  common  in  fee.  There  was  issue 
of  the  marriage  two  children  only,  a  son  and  a 
daughter.  The  daughter  married,  and  by  her 
marriage  settlement  she  and  her  intended  hus- 
band covenanted  with  the  trustees  for  the  con- 
veyance and  settlement  of  all  property  which 
she  then  was  "  seised  of,  or  interested  iu,  or  en- 
titled to,"  upon  the  trusts  therein  mentioned, 
including  in  effect  reversionary  interests.  The 
daughter  survived  her  husband,  and  thereupon  H. 
by  deed  appointed  the  real  estate  comprised  in 
the  original  settlement,  subject  to  his  life  estate, 
to  his  son  and  daughter  equally  in  fee,  the 
daughter  thus  taking  the  same  share  as  she  would 
have  taken  in  default  of  appointment : — Held, 
that  inasmuch  as  the  reversionary  moiety  ap- 
pointed to  the  daughter  constituted  a  new  inter- 
est acquired  by  her  subsequently  to  the  date  of 
her  settlement,  such  moiety  waS  not  bound  by  the 
covenant  in  her  marriage  settlement.  Siceet- 
apple  V.  Horlocky  48  L.  J.,  Ch.  660 ;  11  Ch.  D. 
745  ;  41  L.  T.  272  ;  27  W.  R.  865. 

Property  named  but  eventually  Acquired 
Aliunde.] — ^Where  a  man  in  a  marriage  settle- 
ment describes  himself  as  entitled  to  an  expec- 
tant estate  in  remainder  in  two  pieces  of  land, 
and  covenants  that  when  "such  remainder"  in 
two  pieces  of  land  shall  become  vested  in  posses- 
sion he  will  convey  it  to  the  uses  of  the  settle- 
ment, if  he  becomes  possessed  of  either  of  these 
pieces  of  land  by  a  title  different  from  that  de- 
scribed in  the  settlement,  the  covenant  will  not 
attach  upon  it.  Smith  v.  Onhorne^  6  H.  L.  Cas. 
875  ;  3  Jur.  (N.S.)  1181  ;  6  W.  R.  21. 

A  marriage  settlement  of  C.  contained  a  recital 
that  he  was  entitled,  under  the  will  of  his  grand- 
father, to.  a  contingent  remainder  in  property. 
In  a  subsequent  part  of  the  deed  there  was  a 
covenant  by  him,  "as  soon  as  the  remainder 
should  become  vested  in  possession  in  him,"  to 
assure  the  same  to  the  uses  of  the  settlement. 
The  settlement  incorrectly  recited  the  effect  of 
the  will,  the  interest  of  C.  under  it  being  that  of 
an  expectant  heir  in  tail.  The  tenant  iu  tail, 
however,  barred  the  entail,  and  subsequently  de- 
vised the  property  to  the  covenantor.    On  a  bill 


to  enforce  the  covenant : — Held,  that  C.  having 
acquired  the  estate  under  a  title  aliunde,  and  not 
under  the  will  of  his  g^ndfather,  the  covenant 
did  not  attach,  and  he  was  not  therefore  bound 
to  convey  the  estate.    Ih. 

Wife's  joint  Estate  in  Bemainder — Husband's 
Covenant— Property  not  Speeiiled.] — A  covenant 
in  a  settlement  to  settle  all  the  property  of  the 
wife  of  which  she  was  possessed  at  the  date 
thereof  includes  property  to  which  she  was  en- 
titled jointly  with  other  persons  in  remainder 
after  an  estate  in  tail,  though  the  covenant  was 
in  terms  only  the  covenant  of  ithe  husband  and 
not  of  the  wife,  and  though  the  recitals  in  the 
settlement  specified  property  to  which  the  wife 
was  entitled  in  expectancy ,  but  did  not  allude  to 
this  particular  interest.  "  Caldtoell  v.  FelloweSj 
39  L.  J.,  Ch.  618. 

Beyenionary  Interest— Amount.] — ^A  marriage 
settlement  contained  a  covenant,  that  if  the 
wife  then  was,  or  should  at  any  time  during  the 
coverture  become,  entitled  to  any  real  or  personal 
property  of  the  value  of  400Z.,  for  any  estate  or 
interest  whatsoever,  it  shotild  be  settled  upon 
certain  trusts.  At  the  date  of  the  settlement,  the 
wife  was  entitled,  on  the  death  of  her  mother,  to 
a  share  in  stock  in  her  own  right,  and  a  further 
share  las  one  of  the  next  of  kin  of  a  deceased 
brother.  The  value  of  the  two  shares  taken  to- 
gether was  above  400^.,  but  the  value  of  the 
wife's  reversionary  interest  in  them  ac  the  date 
of  the  settlement  was  much  less  than  4002.  On 
the  death  of  the  mother,  the  husband  and  wife 
presented  a  petition  to  have  the  two  shares  paid 
to  the  husband : — Held,  first,  that  the  share  in 
the  trust  fund  was  included  in  the  first  part  of 
the  covenant,  as  property  to  which  the  wife  was 
entitled  at  the  time  of  her  marriage.  Mackenzie^ 
In  re,  36  L.  J.,  Ch.  820 ;  L.  R.  2  Ch.  345  ;  16 
L.  T.  138  ;  15  W.  R.  662. 

Held,  secondly,  that  the  covenant  referred  to 
the  value  of  the  property,  not  to  the  value  of  the 
wife's  reversionary  interest;  in  it.    Ih, 

Held,  thirdly,  that,  in  estimating  the  value  of 
the  share,  the  aggregate  value  of  the  two  sums 
must  be  taken,  and  not  the  value  of  each  sum 
separately.    lb. 

ii.  Lien. 

On  Speeiiled  Lands.] —One  agrees,  before 
marriage,  to  settle  certain  lands  on  his  wife  for 
life,  and  afterwards  devises  these  lands  for  pay- 
ment of  his  debts  ;  the  covenant  is  a  specific  lien 
on  the  lands  ;  secus,  had  it  been  only  an  agree- 
ment to  settle  so  much  per  annum  without  any 
lands  in  certain.  Fremmdt  v.  Dedire,  1  P.  Wms. 
429. 

Extinguished  by  Joining  in  Fine.]  —A.,  on  his 
marriage,  gave  a  bond  of  600/.,  witn  a  warrant 
of  attorney  to  confess  judgment  thereon,  de- 
feasance on  payment  of  300/.  to  his  wife,  if  she 
survived.  Afterwards,  she  joined  him  in  con- 
veyance by  fine  of  his  real  estate : — Held,  that 
this  extinguished  her  right,  or  any  lien  created 
by  this  judgment  on  the  real  estate.  Goodrich  v. 
Shatholt,  Pre.  Ch.  333  ;  Gilb.  Eq.  R.  18. 

Covenant  not  to  Suifer  Beoovery— Land  after, 
wards  Devised.] — ^By  a  settlement  A.  is  made 
tenant  for  life,  remainder  to  the  heirs  of  his 
body  by  his  wife ;  and  in  the  same  deed  A. 
covenants  not  to  suffer  a  recovery,  but  that  the 
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lands  shall  be  enjoyed  according  to  those  limita- 
tions; afterwards  A.  suffers  a  recovery,  and 
devises  the  lands.  On  a  bill  brought  for  specific 
performance  of  the  covenant,  it  vras  decre^  that 
the  lands  devised  were  not  affected,  though  the 
covenant  was  good  to  bind  the  assets ;  and  such 
covenant  being  at  first  accepted,  equity  ought 
not  to  vary  or  alter  it.  Collins  v.  Plummer^  1 
P.  Wms.  104.  See  also  Bosml  v.  Brander^  id. 
461. 

Coyenant  no  Lien  on   Lands    after-acquired 

Aliunde.] — A  party  entitled  as  equitable  tenant 
in  tail,  under  a  settlement,  in  which  is  a  covenant 
to  convey  lands  to  the  uses  of  such  settlement ; 
afterwards,  and  upon  his  own  marriage,  covenants 
also  to  convey  lands  of  less  value.  Though  he 
obtains  a  decree  for  the  execution  of  the  first- 
mentioned  covenant,  the  second  covenant  is  no 
lien  in  equity  upon  the  lands  so  decreed  to  be 
conveyed.  Gardner  v.  Townnend  (^Marquis'), 
C.  P.  Cooper,  301. 

Where  after-acquired  Property  specifically 
Charged.] — On  a  bill  filed  to  raise  a  sum  of 
2,000/.,  which  A.  had  on  his  marriage  specifically 
chaiged  not  only  on  the  real  estates  which  he 
then  had  in  his  possession,  but  also  on  all  his 
after-acquired  real  and  personal  estate.  Lord 
Manners  decreed  that  the  same  was  a  valid 
charge  affecting  the  after-acquired  property  in 
the  event  of  the  lands  specifically  named  in  the 
settlement  (which  were  declared  to  be  the 
primary  fund)  not  being  sufficient,  and  was 
given  a  prioritv  accordingly.  Gubhing  v.  Chibbins^ 
1  Dr.  &  Wal.  ieo,  n. 

Bemedy  of  Coyenantees  against  general  Cre- 
ditors.]— A.  being  entitled  to  a  moiety  of  an 
estate  covenanted  to  settle  it  on  himself  for  life, 
with  remainder  to  his  wife  and  children.  He 
afterwards  acquired  the  other  moiety,  and  mort- 
gaged the  entirety  to  B.,  who  having  no  notice, 
obtained  priority  over  the  wife  and  children  of 
A.  By  the  will  of  B.  the  mortgage  was  given  to 
C.  for  life,  with  remainder  to  A.  absolutely.  A. 
died,  and  C,  by  virtue  of  the  mortgage,  received 
the  rents  of  the  entirety  to  the  disappointment 
of  the  wife  and  children  of  A.  C.  afterwards 
died  : — Held,  that  the  widow  and  children  of  A. 
had  no  equity  as  against  the  general  creditors  of 
A.  to  have  a  lien  on  the  second  moiety  of  the  estate, 
to  recoup  the  loss  sustained  by  them  by  C.'s 
receiving  the  rents  of  the  moiety  of  the  estate 
bound  by  the  settlement  from  the  death  of  A. 
to  the  death  of  C,  but  that  they  must  come 
in  as  specialty  creditor  under  the  covenant. 
Aldridge  v.  We^throok^  5  Beav.  188. 

Covenant  confirmed  by  Will— Will  reyoked  by 
Deed.] — Where  the  husband,  having  estates  in 
the  counties  of  0.  and  B.,  covenanted,  on  his 
marriage,  to  settle  such  part  of  them,  of  the 
value  of  — Z.,  as  should  secure  a  jointure  to  the 
wife  of  800Z.,  to  be  charged  thereon  ;  but  never 
having  executed  the  settlement,  he,  by  his  will, 
confirmed  the  covenant,  and  devised  his  estates 
in  O.  and  B.  to  his  wife  for  life,  but  afterwards, 
by  deed,  revoked  his  will  as  to  the  estates  in  O., 
which  descended,  on  his  death,  to  the  heir-at- 
law  : — Held,  that  the  covenant  operated  to 
charge,  and  that  the  estates  both  in  O.  and  B. 
were  liable  to  contribute  ratably  in  satisfaction 
of  the  covenant,  and  that  the  jointress  could  not 
claim  to  be  entitled  to  the  estates  in  B.,  exempt 


therefrom,  in  the  absence  of  any  intention  on 
the  face  of  the  will  to  benefit  her  to  that  extent. 
Eyre  v.  Grem,  2  ColL  C.  C.  627  ;  10  Jur.  184. 

Lien  of  Trustees  on  Bankrupt's  Interest  uider 
Trnst.] — Where  a  bankrupt  had  an  interst  in  a 
trust  fund  settled  on  his  marriage,  and  was  also 
under  a  covenant  to  pay  a  sum  to  the  trustees  of 
that  fund  upon  the  trusts  of  the  settlement,  the 
trustees  may  make  his  interest  in  the  fund  settled 
available  in  satisfaction  of  his  covenant,  and  if 
that  interest  is  contingent  they  may  sell  iL 
Gonne,  Ex  parte^  Mamh^  1%  r«,  3  Mont.  &  Ayr. 
166  ;  Deac.  278  ;  6  L.  J.  (N.8.)  Bk.  57. 

A.,  upon  his  marriage,  executed  to  the  trustees 
of  his  marriage  settlement  a  bond,  and  also  a 
mortgage  of  his  estates  at  S.  ;  for  securing  to 
them  a  sum  of  15,000Z.,  the  trusts  of  which  were 
declared  to  be  for  A.  for  life,  and  afterwards  for 
the  benefit  of  his  wife  and  children.  A.,  not 
having  paid  this  sum  at  the  time  specified  iu  the 
bond,  without  notice  to  the  trustees  assigned  his 
life  interest  therein  to  B. ;  as  a  security  for  the 
repayment  of  a  debt  due  from  A.  to  B.  A. 
having  afterwards  become  bankrupt,  B.  filed  his 
bill  against  the  trustees  and  the  assignees  under 
the  bankruptcy,  to  obtain  the  benefit  of  security ; 
and  a  decree  was  made  in  that  suit,  directing  the 
life  interest  of  A.  in  the  15,000/.  to  be  sold,  and 
the  produce  to  be  paid  to  B.  In  the  course  of 
the  proceedings  in  the  bankruptcy,  the  assignees 
sold  the  S.  estates,  but  the  proceeds  of  the  sale 
did  not  amount  to  16,0002.  : — Held,  that  the 
trustees  were  entitled,  as  against  B.,  to  retain 
the  annual  produce  of  the  sum  for  which  the  8. 
estates  were  actually  sold,  until  the  whole  of  the 
16,000Z.  should  be  reinstated.  Smith  v.  Smith, 
1  Y.  &  0.  338. 


On  Wife's  Bemaining  Property  to  answer 


Husband's  Misappropriation  of  Part.] — Imme- 
diately before  a  marriage  the  intended  husband 
signed  a  memorandum  agreeing  that  certain 
bonds  (in  the  memorandum  called  '* stocks"), 
which  were  part  of  the  wife's  property,  should 
be  transferred  to  her  and  her  son  by  a  former 
marriage  in  trust  for  her,  "  neither  party  having 
power  to  dispose  of  the  stocks  without  consent  <i 
both  parties  to  such  disposal."  After  the  mar- 
liagc  the  husband  obtained  possession  of  part  of 
these  bonds  without  the  consent  of  the  son.  and 
disposed  of  them  : — Held,  that  the  husband  was 
liable  to  make  good  the  amount  of  the  bonds  so 
disposed  of  by  him,  and  that  the  wife  and  her 
trustee  were  entitled  to  a  lien  for  the  amount 
upon  all  her  other  property  which  remained  in 
specie,  and  that  the  amount  must  be  settled. 
Magtie  v.  Hastie,  2  Ch.  D.  304  ;  U  L.  T.  747  ; 
24  W.  R.  564— C.  A. 

iii.  Further  Security  by  Husband. 

Court   will    not   add  to   Agreement] — One 

covenants  on  marriage  articles  to  pay  1,000Z. 
within  six  months  aiter  his  death,  and,  after 
growing  old  and  infirm,  covenantee  would  have 
obliged  him  to  have  given  security ;  but  the 
court  held  that  it  could  not  alter  the  agree- 
ment of  the  parties,  or  make  it  better  than  they 
themselves  had  ;  and  though  executors  might  be 
obliged  to  give  better  security  for  legacies 
payable  in  future,  that  is  because  they  are  in 
nature  of  trustees,  and  there  is  no  agreement  one 
way  or  another.  WarHngton  v.  Langhum,  Pre. 
Ch.  89. 
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Coyenant  for  Further  Aisuranoe.] — Covenant 
by  a  trader,  on  his  marriage,  in  case  of  death  or 
failure  in  his  circumstances,  to  repay  the  trastee 
1,000^.,  which  was  his  wife's  fortune,  which  was 
paid  to  him,  with  the  usual  covenant  for  further 
assurance.  Being  applied  to  by  the  trustee 
before  the  event,  he  granted  a  mortgage  to  secure 
the  1,000Z.,  and  soon  after  a  commission  of  bank- 
ruptcy issued  against  him : — Held,  on  petition 
in  the  matter,  by  the  mortgagee,  to  take  the 
account  on  foot  of  his  mortgage,  that  the  mort- 
gage, even  if  not  affected  by  contemplation  of 
bankruptcy,  was  void  as  nudum  pactum,  the 
trustee  having  no  right  to  sue,  except  in  the  two 
events,  the  covenant  for  further  assurance  not 
extending  to  a  new  security,  but  only  to  effec- 
tuate the  actual  agreement ;  and  the  deed  not 
containing  a  provision  that  the  trader  should  be 
at  liberty,  if  so  minded,  to  give  a  further  security  ; 
but  the  petition  was  not  dismissed ;  but  to 
terminate  the  question,  the  order  that  the  peti- 
tioner should  be  at  liberty  to  prove,  and  take  a 
dividend  ratably  with  the  other  creditors,  was 
made,  without  requiring  another  petition  to  be 
presented.    Rohitis&n^  Me  parte,  1  Moll.  291. 

iv.  How  Enforced, 

Speoiflo  Perforzoance.] — Covenant  in  considera- 
tion of  marriage,  to  settle  lands  of  350/.  per 
annum  on  husband  and  wife,  and  issue  male  of 
the  marriage,  remainder  to  the  brothers  of  the 
husband,  equity  will  enforce  specific  performance, 
and  not  put  party  to  an  action  of  covenant  in 
the  trustees'  name.  Ver/ton  v.  Vernon,  2  P.  Wms. 
.594. 

Void  Bond  as  Evidence.]— Feme  gives  a 


bond  to  her  intended  husband,  that  in  case  of 
their  marriage,  she  will  convey  her  lands  to  him 
in  fee  ;  they  intermarry  ;  the  wife  dies  without 
issue,  and  then  husband  dies.  The  bond,  though 
void  in  law,  is  yet  good  evidence  of  an  agreement 
in  equity,  and  the  heir  of  the  husband  shall 
obtain  specific  performance  against  the  heir  of 
the  wife.     Canmd  v.  Buckle,  2  P.  Wms.  243. 

A  feme  seised  in  fee,  on  marriage  with  consent 
of  her  guardians,  covenants  in  consideration  of  a 
settlement  to  convey  her  inheritance  to  her  hus- 
band :  if  done  in  consideration  of  a  competent 
settlement,  equity  will  enforce  it,  though  no 
action  would  lie  at  law  to  recover  damages.    lb. 


Contingency  not  Happening.] — In  agree- 


ments, no  relief  in  equity  where  an  action  at  law 
would  not  lie  by  reason  of  a  substantial  defect, 
such  as  a  contingency  not  happening.  Husband 
covenants  in  marriage  articles,  in  six  months 
after  the  death  of  his  mother,  and  that  he  should 
come  to  and  be  in  possession  of  the  estate  in 
jointure,  to  settle,  ice.  He  dies  in  his  mother's 
life,  having  no  issue.  The  estate  comes  to  his 
heir,  who  shall  not  be  compelled  by  the  wife  to 
a  specific  performance.  Whitmel  v.  Fardel,  1 
Ves.  Sen.  256. 


Lands — ^Valne  how  Computed.] — Cove- 


nant by  husband  in  consideration  of  — Z.  (the 
purchase-money  of  an  estate  of  his  wife)  within 
two  years,  to  convey  lands  in  the  county  of  N., 
of  the  value  of  such  purchase-money,  by  way  of 
settlement.  The  husband  having  died  without 
performing  the  covenant,  i)erformance  of  the 
same  decreed  against  his  representatives,  by 
laying  out,  in  the  purchase  of  lands  so  to  be 


settled,  a  sum  equal  to  the  present  value  of  the 
estates  in  K.,  which  (at  the  time  when  the  covenant 
ought  to  have  been  performed)  should  have  been 
worth  the  amount  of  the  purchase-money,  with 
interest  at  4  per  cent,  from  the  death  of  the 
covenantor.  Suffield  (JLady^  v.  Suffield  (Lori)^ 
3  Mer.  699. 


Against  Wife's   Heir-at-Law.] — By  an 


ante-nuptial  agreement,  signed  by  the  intended 
husband  and  wife  and  the  parents  of  the  wife, 
the  parents  agreed  to  appoint  a  share  of  real 
estate  (which  was  subject  to  their  life  interest 
and  to  the  appointment  of  them  and  the  survivor 
of  them)  to  the  wife,  and  the  husband  agreed 
that  he  would  settle  his  wife's  reversionary 
share  of  the  real  estate  upon  the  usual  trusts  for 
the  husband  and  wife,  and  their  children.  The 
wife's  father  having  survived  her  mother,  released 
the  power  and  granted  the  estate  after  his  death, 
giving  his  daughter  a  share.  The  wife  pre- 
dececSed  the  husband,  and  left  two  children. 
The  property  being  still  reversionary,  an  action 
was  brought  by  the  husband  and  one  of  the 
children  against  the  other  child,  the  wife's  heir- 
at-law,  for  specific  performance  of  the  agreement : 
— Held,  that  the  agreement  bound  the  wife  as 
having  assented  to  her  father's  stipulation,  and 
also  her  heir-at-law,  and  specific  performance 
decreed  accordingly.  Let*  v.  Lt'e,  46  L.  J.,  Ch. 
81  ;  4  Ch.  D.  175  ;  36  L.  T.  138  ;  25  W.  R. 
225. 

-  Bond  —Procedure.] — ^Where  obligee  sues  in 


equity  for  specific  performance  of  bond  to  settle 
estates,  defendant,  obligor,  cannot  insist  on  his 
suing  at  law  to  recover  the  penalty  merely. 
Hopson  V.  Trevor,  1  Stra.  533. 


Koney  to  be  Paid  into  Court.] — Defendant 


who  had  covenanted  to  pay  a  sum  of  money  to 
trustees  of  his  marriage  settlement,  but  had 
omitted  to  do  so,  ordered  on  motion  in  suit 
for  performance  of  trusts,  to  pay  money  into 
court.    Rothwell  v.  Ruthwell,  2  Sim.  &  S.  217. 

Annuity  charged  on  Land — ^Personal  Assets 
held  Liable.] — By  an  ante-nuptial  settlement, 
reciting  that  the  husband  had  agreed  to  secure  to 
the  wife,  after  his  death,  an  annual  sum  or  rent- 
charge  of  300Z.  to  be  issuing  out  of  the  heredita- 
ments thereinafter  charged  therewith,  and  of  or 
to  which  he  was  entitled  or  seised  in  fee  simple, 
the  husband  granted  the  annual  sum  or  rent 
charge  of  3002.  to  the  wife  in  case  she  should 
survive  him,  to  be  issuing  out  of  specified  here- 
ditaments and  all  other  the  hereditaments  in 
specified  parishes,  of  or  to  which  he,  or  any 
persons  in  trust  for  him,  was  or  were  seised  or 
entitled  for  any  estate  of  inheritance  at  law  or  in 
equity ;  and  he  covenanted  that  it  should  be 
lawful  for  the  grantee,  when  the  rent  charge  was 
in  arrear,  to  distrain  on  the  premises.  He  also 
granted  and  demised  the  premises  for  a  term  to 
secure  the  annuity  : — Held,  that  the  terms  of  the 
deed  amounted  to  a  covenant,  and  created  a  debt 
payable  out  of  the  husband's  personal  assets. 
Monypenny  v.  Monypenny,  3  De  Gr.  &  J.  670  ;  28 
L.  J.,  Ch.  303  ;  6  Jur.  (N.B.)  253  ;  7  W.  R.  276. 

Farther  Assurance — Specialty  Debt.] — On  an 

assignment  by  way  of  settlement  of  a  rever- 
sionary interest  in  trust  funds,  the  settlor 
covenanted  that  he  and  all  pei'sons  claiming 
through  him  would,  upon  the  request  of  the 
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trustees  of  the  settlement,  do  all  acts  necessary 
for  farther  assuring  the  premises  to  the  trustees. 
The  settlor  afterwards  obtained  possession  of  the 

E remises,  and  died,  after  applying  the  same  for 
is  own  use  : — Held,  that  the  trustees  were 
entitled  to  prove  for  the  amount  of  the  settled 
funds,  as  for  a  specialty  debt.  Dickjto%  In  re^ 
Blackburn  v.  Dickson,  40  L.  J.,  Ch.  707  ;  L.  R. 
12  Eq.  154  ;  25  L.  T.  118. 

Covenant  for  Value  of  Lands.] — A.  covenants 
by  marriage  articles,  that  estate  agreed  to  be 
settled  is  worth  500Z.  per  annum,  and  to  purchase 
other  lands  worth  300Z.  per  annum,  and  settle 
them  to  the  same  uses.  The  new  purchase  was 
never  made,  and  the  estate  settled  was  in- 
cumbered beyond  its  value  : — Held,  that,  out  of 
the  purchase  money  of  A.'s  estate  not  settled,  so 
much  shall  be  {mid  to  eldest  son  as  is  ejuivalent 
in  value  to  800/.  per  annum  coniputal  at  twenty- 
two  years'  purchase.  Barker  v.  Iventj  5  Bro.  P.  C. 
127. 

Altematiye  Covenant.] — ^A.  covenanted,  on 
marriage,  that  within  a  month  he  would  sur- 
render his  copyhold  to  his  wife  for  life,  re- 
mainder over ;  and  if  he  neglected,  then  that  he 
would  leave  his  wife  500/.  at  his  death.  The 
husband  made  no  surrender,  but  died  after  the 
month  without  assets : — Decreed,  the  heir  to 
surrender.  Wood  v.  Pesey,  5  Vin.  Abr.  647, 
pi.  36. 

Covenant  for  Fine  of  Freoholdi  and  Surrender 
of  Copyholds.] — One,  upon  his  marriage,  co- 
venants to  levy  a  fine  of  his  freehold  lands,  and 
to  surrender  his  copyhold  to  the  use  of  himself 
and  wife  for  their  lives,  remainder  to  the  heirs 
male  of  his  body,  and  dies,  leaving  issue  a  son  and 
a  daughter,  before  any  fine  levied,  or  surrender 
made.  The  son,  for  securing  money,  covenants 
to  levy  a  fine  of  freehold,  and  to  surrender  copy- 
hold, and  by  will  devises  his  lands  for  payment 
of  his  debts,  and  dies  without  issue,  having 
surrendered  copyhold,  but  levied  no  fine  of  free- 
hold. On  a  bill  by  daughter  to  have  lands 
settled  according  to  marriage  agreement,  decreed 
both  freehold  and  copyhold  to  the  daughter. 
White  V.  TJiomhurgh,  2  Vem.  702. 

Upon  a  re-hearing  before  Lord  Chancellor 
Cowper,  he  confirmed  the  decree  as  to  the  free- 
hold, but  for  different  reasons  ;  and  as  to  the 
copyhold,  there  ap))earing  no  particular  custom 
within  the  manor  for  suffering  a  recovery,  he 
was  of  opinion  the  surrender  would  bar  the 
entail,  in  case  the  copyhold  had  been  well 
settled,  and  dismissed  the  bill  as  to  the  copyhold. 
Id,    704. 

To  Porohaie  and  Settle  Lands — Szeoutor 

— ^Heir.]  —  A.  covenants  for  himself  and  his 
heirs,  that  he  will  purchase  lands,  and  settle  the 
same  on  himself  for  life  ;  remainder  to  wife  for 
life  ;  remainder  to  himself  in  fee.  Equity  will 
compel  the  executor  to  lay  out  the  money,  though 
the  heir  is  both  debtor  and  creditor.  Lechmere 
V.  Carlisle,  3  P.  Wms.  224. 

Wife's  Election— Sight  of  Children  not- 
withstanding.] —  A  man,  on  his  marriage, 
covenants  to  purchase  and  settle  lands  of  400/.  a 
year,  to  the  use  of  himself  for  life,  then  to  his 
wife  for  life,  remainder  to  the  heirs  of  their  two 
r.o<lies ;  and  if  he  died  before  a  settlement,  the 
wife  might  elect  either  to  hjive  the  400/.  a  year, 


or  3,000/.  in  money,  in  lieu  of  dower  and  thirds. 
The  husband  dies  before  a  settlement  made.  On 
a  bill  by  the  creditors,  the  wife,  by  answer,  elects 
the  3,000/.,  and  the  children  insist  on  having  a 
settlement  made  according  to  the  articles  ex- 
pectant on  their  mother's  death,  by  which  means 
all  the  assets  would  be  exhausted  : — Decreed,  a 
settlement  to  be  made  on  the  wife  and  children* 
notwithstanding  the  election.  Hancock  v.  Han- 
cock, 2  Vem.  605. 

Settlor's  Election— Option  of  Alternative  Pay- 
ment—Both Unezeroisod.] — The  testator,  in  the 
settlement  of  an  estate,  reserved  to  himself  an 
election  as  to  parcels,  and  afterwards,  by  inden- 
ture, he  was  to  have  an  option  of  paying  a 
ceitain  sum  within  twenty -four  calendar  months. 
Not  having  elected  in.  his  lifetime,  and  his  per- 
sonal estate  being  inadequate  to  payment  of  his 
debts,  the  estate  covenanted  shall  be  conveyed. 
Tyssen  v.  Beiiyon,  2  Bro.  C.  C.  5. 

Lands — Prior  Inenmbranoe.  ] — A.,  being  in- 
debted 700/.,  agrees  on  his  marriage,  to  settle 
lands  of  100/.  a  year  on  himself  for  life,  re- 
mainder to  his  wife  for  her  jointure,  remainder 
in  tail  upon  their  issue : — Decreed,  the  land  to  be 
sold  to  pay  the  700/.,  and  the  surplus  of  the 
money  to  be  laid  out  in  the  purchase  of  lands,  to 
be  settled  on  the  wife  and  her  children  ;  but  this 
decree  was  reversed  on  a  bill  for  review,  there 
being  no  provision  made  for  the  husband  in  the 
lands  to  be  purchased.  Carpenter  v.  Bennet,  1 
Vera.  203. 

Wife's  Contingent  Portion  —  Not  ealled  in 
during  Husband's  Life.]— A  husband  by  a  deed 
to  which  the  wife  was  a  party,  covenants  to 
assign  a  contingent  portion  of  the  wife's  to  the 
uses  of  the  marriage.  The  husband  dies  without 
calling  in  the  portion.  The  wife  is  bound  by 
the  covenant.  Bush  v.  Dalway,  1  Ves.  Sen, 
19. 

By  settlement  on  the  marriage  of  A.  with  C, 
in  case  there  was  no  issue  male,  and  there  should 
be  daughters  living  at  the  death  of  the  father, 
who  should  attain  twenty-one,  or  be  married, 
then  such  daughters  should  have  2,000/.  a  piece. 
There  were  three  daughters  and  no  sons.  De- 
fendant, one  of  the  daughters,  married  D.,  and 
previous  to  his  marriage,  he  covenanted  to  assign 
(with  the  wife's  consent)  500/.  to  trustees  in 
trust,  after  the  death  of  D.  and  the  defendant  to 
pay  it  amongst  the  children  of  the  Ixxlies  of 
defendant  and  D.,  and  that  he  should,  after  the 
marriage,  assign  to  the  trustees  all  the  moneys 
and  securities  for  it,  then  due  and  belonging  to 
defendant.  A.  died  in  1744.  D.  died  in  1745 
intestate,  to  whom  defendant  administered  and 
received  the  2,000/. :— Held,  that  the  children, 
who  were  a  son  and  daughter,  have  a  right  to 
the  portion,  which  was  decreed  to  be  secured 
for  their  benefit,  though  under  the  articles  the 
real  estate  was  in  the  mother's  power  and  vested 
in  her  in  tail,  yet  in  equity  it  is  to  be  carried 
into  strict  settlement  to  the  wife  for  life,  then  to 
the  first,  &c.,  sons  in  tail,  and  in  default  of  issue 
male  to  daughters.  S.  C,  nom.  Bash  v.  Baltcay, 
3  Atk.  530. 

Parties  necessary  to  Bait.]— To  a  bill  seeking 
performance  of  a  general  covenant  to  charge 
real  estates  with  a  sum  of  money  and  an  annuity, 
the  trustee  to  whom  the  money  was  covenanted 
to  be  paid,  and  the  equitable  incumbrancers  on 
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the  oovenantor's  real  estates,  are  necessary 
parties.  Paterson  v.  WeUetley^  6  L.  J.,  Ch. 
191. 

V,  Prwif  on,  in  Bankruptcy. 
See  Bakkbuptct. 

o.  Oovenanta  by  Parents. 

i.  Lieji, 

On  Lands  though  not   Spoeiiled — Heir 

not  KentionecL] — A.,  od  the  marriage  of  his  son, 
covenants  for  himself  and  his  executors,  without 
naming  his  heirs,  to  settle  lands  of  1602.  a  year 
on  his  son,  and  the  issue  of  the  marriage,  but 
dies  before  any  settlement  made.  The  son  enters 
on  the  rent  estate  as  heir  to  his  father,  and 
settles  it  for  the  jointure  of  a  second  wife,  who 
has  no  notice  of  the  articles : — Decreed,  the 
articles  to  be  a  lien  upon  the  lands,  whereof  the 
father  was  then  seised,  though  no  particular 
lands  are  mentioned  in  the  articles.  Roundtll  v. 
JSreary,  2  Vem.  482. 

On  Lands — ^Annnity— Altemative  Cove- 

nant.] — A  father  being  seised  of  estates  in  tail 

and  in  fee,  on  his  daughter's  marriage  covenanted 

with  two  trustees,  one  of  whom  was  his  son,  to 

pay  an  annuity  to  his  daughter  out  of  the  rents 

and  income  of  his  real  and  personal  estates,  and 

by  deed  or  will  to  settle  an  estate  of  200Z.  a  year, 

or,  at  his  own  election,  4,0002.  in  lieu  of  it,  on 

certain  trusts  for  theb^efit  of  his  daughter,  and 

her  husband,  and  their  issue.    By  a  subsequent 

deed  the  father  and  son,  no  other  person  being  a 

party,  agreed  to  suffer  a  recovery  of  the  entailed 

estates,  and  to  sell  them,  and  also  the  fee-simple 

estates,  and  that  out  of  the  proceeds  the  father's 

debts  (for  some  of  which  the  son  was  surety) 

should  be  paid,  and  that  certain  sums  should  be 

taken  by  the  father  and  son  for  their  own  use  ; 

and  that  4,0002.  should  be  paid,  and  provision 

made  for  the  annuity,  pursuant  to  the  covenant 

on  the  daughter's  marriage.    A  recovery  was 

accordingly  suffered,  and  the  estates  were  limited 

to  the  father  and  son  in  fee.    The  father  and  son 

afterwards  agreed  to  abandon  the  last-mentioned 

agreement,    and   in   consideration    of  the  son 

covenanting  to  pay  the  father's  debts,  the  estates 

were  conveyed  by  them  to  the  son  in  fee.    The 

son  afterwards  mortgaged  the  estates  comprised 

in  the  recovery : — Held,  that  the  covenant  for 

payment  of  the  annuity  created  a  charge  on  the 

estates,  and  that  the  mortgagee  having  had  notice 

of  that  covenant,  the  premises  were  subject  to  the 

annuity,  but  that  the   covenant  to  settle  the 

estate,  or  4,0002.  in  lieu  of  it,  created  no  lien  or 

charge  on  any  of  the  father's  estates,  and  that 

the  subsequent  agreement  between  the  father 

and  son  was  merely  voluntary,  and  was  fairly 

abandoned  by  them.    Bavenghaw  v.  Hollier,  7 

Sim.  16  n.  ;  4  L.  J.  Ch.  119— L.JJ. 

On  Stook.] — A  father  covenanted  at  his 

daughter's  marriage  to  leave  her  at  his  death  a 
full  and  equal  share  of  his  personal  estate  with 
his  son  ;  he  began  and  continued  for  some  years 
to  sell  real  estates,  and  vested  the  produce  in 
bank  stock,  together  with  the  produce  of  his  per- 
sonal estate,  the  whole  of  which  he  transferred 
into  his  son's  name,  who  verbally  promised  to 
pay  the  father  the  dividends  for  life.  The  son 
sold  out  the  bank  stock,  and  invested  produce  in 
India  stock,  which  produced  a  greater  interest, 


but  paid  his  father  only  the  amount  of  former 
interest.  The  father  died,  and  left  personalty  to 
a  small  amount.  The  India  stock  held  liable 
to  the  articles.  Jtm^^  v.  Martin,  6  Bro.  P.  C. 
437. 


On  Mortgage  Debt.]— Where   a  father. 


being  entitled  to  a  sum  of  money  on  mortgage, 
covenanted,  on  the  marriage  of  his  daughter, 
that  a  certain  specific  part  of  it  should  be  trans- 
ferred to  the  trustees  of  the  marriage  settlement 
within  three  months  after  his  death,  and  cove- 
nanted to  pay  interest  in  the  meantime,  such 
covenant  was  held  to  amount  to  an  actual  assign- 
ment. Brownlowv.  ^eath  (^EarV),  2  Dr.  &  Wal. 
674  ;  2  Ir.  Eq.  R.  383. 

On  Interest  Purohasod  firom  Truiteos  of 

Daughter's  Settlement.] — By  a  settlement  exe- 
cuted on  the  marriage  of  A.  with  B.,  the  daughter 
of  W.,  trusts  were  declared  of  two  several  sums 
of  5,0002.,  whereof  one  was  secured  by  the  bond 
of  W.,  and  the  other  by  the  covenant  of^A.,  and 
each  was  made  payable  to  the  trustees  of  the 
settlement  within  six  months  after  the  death  of 
the  settlor  ;  and,  as  a  further  security  for  pay- 
ment of  the  latter  sum,  A.  assigned  to  the 
trustees  certain  policies  of  assurance  which  he 
had  effected  on  his  own  life  to  the  value  of  the 
principal  money  comprised  in  his  covenant. 
The  trusts  declared  of  the  former  sum  were  for 
B.  for  life,  for  her  separate  use,  and  after  her 
death  for  A.  for  life,  and  after  the  death  of  both, 
and  in  default  of  children  of  the  marriage,  for 
the  benefit  of  B.'s  estate.  The  trusts  of  the  latter 
sum  were  for  B.  for  life,  and  after  her  death, 
failing  children  of  the  marriage,  for  the  executors, 
administrators,  and  assigns  of  A.  After  the 
marriage  A.  became  bankrupt,  having  up  to  that 
time  paid  the  premiums  on  the  policies  of  assur- 
ance. Under  his  bankruptcy  the  trustees  proved 
for  the  value  of  his  covenant,  and  invested  the 
dividends  receiveii  under  that  proof  in  the  pur- 
chase of  4312.  consols.  At  the  same  time  W.  pur- 
chased of  A.'s  assignees  all  A.'s  interest  in  the 
settlement,  and  took  from  them  an  assignment 
of  that  interest.  A.  afterwards  died,  whereupon 
the  trustees  received  the  produce  of  the  policies, 
and  invested  it  in  5,9922.  consols.  Ultimately 
W.  became  bankrupt  and  died  : — Held,  that  not- 
withstanding that  the  interest  of  W.  in  the  trust 
funds  did  not  arise  from  the  settlement,  but  by 
purchase  and  assignment  from  A.'s  assignees,  the 
assignees  of  W.  could  take  no  interest  in  the 
5,9922.  stock,  without  first  satisfying  to  the 
trustees  of  the  settlement  what  was  due  to  them 
in  respect  of  W.'s  bond  for  5,0002.  And  quaere, 
whether,  notwithstanding  the  assignment  to  W. 
of  A.'s  interest  under  the  settlement,  A.*8 
assignees  had  not  a  right  to  recall  the  dividends 
which  produced  the  4312.  consols.  Burridge  v. 
Bow,  1  Y.  &  C.  C.  C.  183,  583.  Affirmed,  13 
L.  J.,  Ch.  173  ;  9  Jur.  299  ;  but  they  afterwards 
disclaimed  in  court. 

On   Ininranoe  Preminni  onder  Special 

Aot.] — A  fund  was  established  under  a  special 
act  as  a  provision,  upon  the  principle  of  a  life 
insurance,  by  officers  of  the  custom  for  their 
widows,  children  and  relatives.  Under  the  act, 
directors  of  the  fund  were  appointed,  with  i)ower 
to  frame  rules  for  the  management  of  the  fund, 
and  with  discretion  to  admit  nominees  of  the 
subscribers,  other  than  relatives,  to  the  benefit 
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arising  out  of  any  snbscriptions.  By  the  act  a 
restriction  was  placed  on  alienation  of  the  benefit 
provided  for  them  by  the  fund,  by  widows,  chil- 
dren, and  other  claimants  without  consent  of  the 
directors.  By  the  rulen,  each  subscriber  had 
power  to  direct  how  his  portion  of  the  fund 
should  be  applied  for  the  benefit  of  his  widow, 
children,  or  relatives,  or  his  nominees,  who  should 
have  been  duly  admitted  by  the  directors.  A 
subscriber,  a  widower,  made  on  the  occasion  of 
his  daughter's  marriage  an  appointment  of  his 
share  of  the  fund  to  the  trustees  of  bis  daughter's 
settlement,  the  trusts  being  for  his  daughter  for 
her  life,  remainder  to  her  husband  for  life,  re- 
mainder to  the  children  of  the  marriage.  The 
trustees  were  never  formally  admitted  under  the 
rules,  though  their  names  were  sent  in  for  that 
purpose  by  the  settlor.  The  daughter  pre- 
deceased her  father.  On  his  death,  the  directors 
paid  his  share  into  court,  one  moiety  of  it  being 
claimed  by  the  surviving  son  of  the  subscriber  : — 
Held,  that  the  settlement  on  the  daughter  s 
marriage  was  such  a  settlement  for  the  benefit  of 
his  >  daughter  as  the  subscriber  had  a  right  to 
make,  and  did  not  require  the  consent  of  the 
directors  to  complete  the  title  of  the  trustees  to 
the  fund,  and  that  therefore  their  formal  admis- 
sion by  the  directors  as  the  nominees  of  the 
settlor  was  unnecessary,  and,  consequently,  that 
the  fund  must  be  paid  to  them.  Pocock's  Policy, 
In  re,  40  L.  J.,  Ch.  681 ;  L.  R.  6  Ch.  445 ;  25 
L.  T.  233  ;  19  W.  R.  801. 

By  a  private  act  a  fund  was  directed  to  be 
raised  for  the  conditional  benefit  and  relief  of 
widows,  children,  and  other  relatives  of  the 
officers  and  others  employed  in  the  department 
of  customs  in  England ;  and  that  rules  and 
regulations  should  be  made  for  the  formation  of 
such  fund,  and  directors  and  other  officers  ap- 
pointed who  were  to  have  the  management  of 
the  same.  The  code  of  rules  in  force  at  the  time 
of  the  execution  of  the  following  instrument  was 
dated  28th  July,  1836.  The  rules  provided,  that 
the  admission  by  the  directors  of  a  nominee  of  a 
subscriber  should  take  place  during  the  lifetime 
of  such  subscriber  ;  and  that  the  subscriber 
should  have  power  to  direct,  by  any  instrument 
in  writing,  to  be  deposited  with  the  directors,  or 
by  his  wiQ,  that  the  whole  capital  money  insured 
or  forthcoming  at  his  death  should  be  paid,  in 
any  manner  he  might  think  proper,  for  the  benefit 
of  his  widow,  children,  or  relatives,  or  of  his 
nominee  who  should  have  been  duly  admitted. 
P.  was  in  July,  1826,  admitted  as  a  subscriber  to 
the  fund  for  1,200Z.  In  March,  1840,  a  letter 
was  sent  from  the  fund  office  to  P.,  in  which  his 
attention  was  drawn  to  the  rules  of  1836,  and 
acquainting  him  that  if  he  gave  directions  by  will 
as  to  the  manner  in  which  the  simi  insured  was 
to  be  appropriated  at  his  death,  he  must  make 
specific  mention  of  his  insurance  in  the  Customs 
Fund  :  that "  relatives,"  used  in  the  rules,  included 
only  relations  by  blood,  and  not  sons-in-law  or 
daughters-in-law ;  and  if  he  had  disposed  of  his 
insurance  to  a  son-in-law,  or  to  any  other  party 
who  was  not  a  relation  by  blood,  the  directors 
must,  at  his  instance,  during  his  lifetime,  admit 
him  his  nominee,  to  entitle  him  to  receive  the 
sum  set  apart  for  his  benefit.  In  October,  1845, 
P.,  in  pursuance  of  the  rules,  signed  an  instru- 
ment, in  which  he  directed,  that  the  capital 
money  forthcoming  at  his  death  should  be  in- 
vested in  the  purchase  of  31.  per  cent,  stock,  and 
the  interest  applied  for  the  benefit  of  his  wife 
during  her  life,  if  she  should  survive  him,  and  at 


her  death  the  stock  should  be  divided  between 
his  two  daughters,  B.  and  C,  in  equal    pro- 
portions  ;  and  in  the  event  of  either  of  them 
marrying  and  leaving  issue,  then  her  or  their 
shares  to  her  or  their  children  respectively  ;  and 
in  case  both  his  daughters  should  die  without 
issue,  then  over  to  his  son.    P.  directed,  that  if 
he  survived  his  wife,  the  whole  sum  forthcoming 
should  be  paid  to  his  daughters  B.  and  O.  or 
their  children,  or  to  his  son.    This  instmment 
was  in  October,  1846,  deposited  by  P.  with  the 
directors  of  the  fund,  and  he  died  in  December, 
1855.     In  May,  1862,  P.  by  will  bequeathed  all 
his  estate  and  effects  unto  his  daughters  B.  and 
C,  and  appointed  them  executrices,  but  he  made 
no  specific  mention  of  the  fund.    The  wife  of  P. 
died  in  1847,  and  the  son  died  intestate  and  on- 
manled    in   1851.    B.    and    C.  applied  to  the 
directors  for  payment  to  them  of  the  fund,  but 
were  informed  that  G.,  who  in  November,  1826, 
intermarried  with  L.,  another  daughter  of  P.,  had 
given  notice  to  the  directors  not  to  pay  it  to 
them.    G.  alleged,  that  by  an  indenture  of  the 
13th  August,  1832  (after  reciting  that  on  his 
marriage  no  settlement  was  made,  but  that  upon 
the  treaty  for  such  marriage  it  was  agreed  that 
upon  the  decease  of  P.,  G.  and  L.  his  wife  should 
take  a  share,  equal  with  J.  P.'s  other  daughters 
who  should  be  living  at  his  decease,  of  and  in  all 
his  property),  P.  covenanted  with  G.  and  L.  his 
wife,  that  they,  or  such  of  them  as  should  be 
living  at  his  decease,  should  immediately  after 
his   decease   take  a  share   equal  to  his  other 
daughters  of  all  the  property  which  he  might  be 
seised  or  possessed  of,  or  in  any  manner  entitled 
unto  or  interested  in,  at  the  time  of  his  death  ; 
and  that  he  would  forthwith  make  his  last  will, 
whereby  he  would  give,  devise,  and  bequeath  all 
his  property  in  sach  manner  as  to  effectuate  the 
intentions  thereinbefore  expressed,  and   would 
not  revoke  or  alter  such  will.    L.,  the  wife  of  G., 
died  in  1852.    The  capital  money  was,  under  the 
10  &  11  Vict.  c.  96,  paid  by  the  directors  of  the 
fund  into  court.    On  petition  presented  by  B. 
and  C. : — ^Held,  first,  that  the  covenant  of  P.  did 
not  affect  the  particular  fund  in  question,  as  it 
was  not  a  part  of  his  general  estate,  and  therefore 
the  claim  of  G.  must  be  rejected.   PowelVt  Tru^s, 
In  rv,  2  Jur.  (n.S.)  799. 

Held,  secondly,  that  under  the  instrument  of 
nomination  B.  and  0.  were,  in  the  events  which 
had  happened,  entitled  to  take  the  fund  abso- 
lutely.   Ih. 

ii.  How  Enforced. 

Specific  Performance — Coyenant  to  pay  In- 
onmbranoes.] — Father  on  the  marriage  of  his 
eldest  son  settled  certain  lands,  and  covenanted 
to  pay  all  incumbrances  affecting  them.  The 
court  will  decree  a  specific  performance  without 
an  inquiry  whether  any  or  what  damage  has 
been  sustained,  incumbrancers  having  actually 
instituted  suits,  and  the  lands  being  in  danger 
of  being  sold.  Vereker  v.  Oort  (Lord\  1  Ir. 
Eq.  B.  1. 

Agreement  to  Charge.] — ^A  father,  on  his 


daughter's  marriage,  agreed  by  a  memorandum 
in  writing  to  charge  his  property  with  1,U00Z.  as 
her  fortune  to  be  settled  in  trustees  for  her 
benefit,  she  to  receive  the  interest  at  5  per  cent, 
on  lier  sole  and  sejmrate  receipt  during  the  term 
of  her  natural  life  ;  but  if  she  had  a  family,  she 
was  to  have  the  power  of  disposing  of  it  amongst 
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Jher  children  as  she  and  her  husband  might  think 
proper ;  the  father  to  have  the  power  to  lodge 
the  1,000/.,  with  her  consent  and  that  of  her 
■trustee,  in  any  security  they  might  agree  upon. 
2^0  settlement  was  executed,  and  the  wife  died 
without  issue : — Held,  that  the  husband,  who 
£uryiyed  and  who  took  out  letters  of  administra- 
tion to  his  wife's  effects,  was  entitled  to  the 
1,0002. ;  and  the  court  directed  specific  per- 
formance against  the  father  to  effectuate  payment 
of  the  1,0002.  to  the  husband  as  such  adminis- 
trator. Dennehy  v.  Delany^  Ir.  R.  10  Eq.  377. 


Agreement   to    Settle   Land  —  Bond  — 


3reaoh  of  Condition.] — ^A  bond  was  given  by 
the  father  of  an  illegitimate  child  to  her  intended 
iiusband,  in  contemplation   of    their    intended 
marriage,  in  the  penal  sum  of  2,0002.  and  interest. 
It  was  recited  in  the  condition,  that,  in  con- 
sideration of  the  intended  marriage,  the  obligor 
had  proposed  to  the  obligee  to  surrender  certain 
copyhold  property,  then  let  on  lease  at  a  rent 
of  502.  per  annum,   to    the    uses    thereinafter 
mentioned ;  and  if  such  surrender  should  not  be 
BO  made  within  eighteen  months  after  the  mar- 
riage, the  husband  and  wife,  or  the  survivor,  should 
receive,  after  the  death  of  the  obligor,  1,0002. ; 
And  he  was,  in  the  meantime,  to  pay  the  husband 
and  wife  502.  a  year  for  the  interest  thereof, 
until  the  said  principal  sum  should  be  fully  dis- 
charged.   The  condition  was  to  the  effect  of  the 
recital,  and  that  if  the  estate  should  be  so  settled 
in  substance,  to  the  use  of  the  husband  and  wife 
for  life,  remainder  to  the  survivor,  remainder  to 
their  issue  ;  and  if  the  1,0002.  and  interest  should 
be  paid,  or  if  the  obligor  should  make  such 
surrender  in  his  lifetime,  and  pay  the  arrears  of 
interest  up  to  the  time  of  the  surrender,  the 
obligation  to  be  void.    The  obligor  died  with- 
out making  the  surrender,  having  regularly  paid 
the  502.  per  annum,  and  by  his  will  he  devised 
the  copyhold  estate  to  his  daughter,  the  wife  of 
the  obligee  : — Held,  that  the  b^nd  was  not  for- 
feited by  reason  of  the  breach  of  the  condition  ; 
that  it  was  merely  an  agreement  to  settle  the 
land,  and  as  such  satisfied  by  the  devise,  although 
absolute  to  the  wife ;  and  that  it  was  an  agree- 
ment of  which  equity  would  enforce  the  specific 
performance ;  the  penalty  being  only  meant  to 
secure  the  settlement  recited  in  the  condition. 
Time  for  the  performance  of  the  condition  is  not 
of  the  essence  of  the  contract.    The  obligor  held 
to  have  no  power  to  elect  either  to  pay  the 
money,  or  settle  the  land.    Roper  v.  Barthvlo- 
meio,  12  Price,  796. 


Coniideration.] — ^Where  a  father,  being 


the  wife  without  issue,  although  the  husband 
had  always  neglected  and  refused  to  fulfil  his 
part  of  the  agreement.  Jestott  v.  A>y,  40  L.  J., 
Ch.  503 ;  L.  R.  6  Ch.  610  ;  25  L.  T.  622  ;  19 
W.  R.  864— C.  A. 

Conditional  Covenant — Breaoh    of  Con- 


the  heir  of  a  lunatic,  who  might  be  induced  to 
make  a  disposition  of  his  estate  injurious  to  him, 
was  in  embarrassed  circumstances,  and  incapable 
of  bearing  the  expenses  of  suing  out  a  commission, 
agreed,  in  consideration  of  his  son's  prosecuting 
it,  that  in  the  event  of  the  lunacy  being 
established,  and  the  estate  descending  upon  him, 
be  would  execute  a  settlement  in  favour  of  his 
son  and  issue,  the  circumstances  wholly  repelling 
fraud  or  inadequacy  of  consideration,  decree  for 
specific  performance  of  the  settlement,  reversing 
the  judgment  below.  Persse  v.  Persse^  1  West, 
110;  7C1.  &F.  279. 

Marriage  articles  entered  into  between  an 
intended  husband  and  the  father  of  the  wife, 
whereby  each  party  covenanted  to  settle  funds 
on  the  usual  trusts,  were  enforctxl  by  the  hus- 
band against  the  father's  estate  after  death  of 
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dition.] — Marriage  articles  recited  that  L.,  the 
father  of  the  intended  husband,  had  agreed, 
in  case  the  marriage  should  take  effect,  to  pay 
2002.,  and  also  to  settle  the  lands  of  T.  in  the 
manner,  to  the  uses,  and  upon  the  trusts 
thereinafter  mentioned  ;  and  that  S.,  the  father 
of  the  intended  wife,  who  was  an  infant,  had 
agi-eed  to  convey  the  lands  of  G.,  in  the  manner, 
at  the  time,  to  the  uses,  and  upon  the  trusts 
thereinafter  mentioned,  and  also  to  pay  to  the 
intended  husband  1002.  upon  the  marriage.  It 
was  then  covenanted  by  L.  that,  in  case  the 
marriage  should  take  effect,  and  S.  should,  as 
soon  as  the  intended  wife  came  of  age,  settle  the 
lands  of  G.  to  the  uses  therein  expressed,  he,  L., 
would  settle  the  lands  of  T.  to  his  own  use  until 
the  marriage,  and,  from  and  after  the  marriage, 
to  his  own  use  for  life,  with  remainder,  upon  cer- 
tain trusts,  for  the  benefit  of  the  husband  and 
wife,  and  the  issue  of  the  marriage  ;  and  it  was 
covenanted  by  S.  that,  in  case  the  marriage 
should  take  effect,  and  L.  should  perform  his 
covenant,  he,  S.,  would  settle  the  lands  of  G. 
to  the  use  of  himself  for  life,  with  remainder, 
u()on  certain  trusts,  for  the  benefit  of  the 
husband  and  wife,  and  issue  of  the  marriage. 
The  marriage  took  effect,  and  the  wife  came 
of  age,  but  S.  failed  to  settle  the  lands  of  G. : 
— Held,  nevertheless,  that  L.  was  bound  to 
perform  the  covenant  on  his  part.  Llo-yd  y. 
Lloyd,  2  MyL  &  C.  192  ;  5  L.  J.,  Ch.  191  ;  6 
L.  J.,  Ch.  185. 

Speoiiio  Performanoe  BeAiiod — Vnoertainty — 
No  Kntnality.]  —  A.,  on  the  marriage  of  his 
daughter  to  B.,  covenants  that  B.  should  have  his 
laud,  called  C,  for  1,5002.  less  than  any  other 
would  give  for  it,  and  afterwards  devises  the 
premises  to  his  grandson  for  life,  with  remainder 
over,  and  dies.  Court  refused  to  decree  a  specific 
performance  of  this  agreement,  by  reason  of 
the  uncertainty  and  want  of  mutuality  in  it. 
Bromley  v.  Jejferie*,  2  Vem.  415  ;  Pre.  Ch.  138. 

Covenant  by  Tenant  for  Life  on  Behalf  of 

Infant.] — ^Where  a  mother  who  was  tenant  for 
life,  with  remainder  to  her  son  in  fee,  who  was 
under  age,  covenanted,  on  his  marriage,  that 
they  would  settle,  within  two  years,  an  estate 
on  the  heirs  male  of  the  marriage  ;  bill,  for 
a  specific  performance  by  decreeing  a  strict 
settlement,  dismissed  ;  and  even  if  it  had  ap- 
peared that  there  had  been  a  sufficient  cove- 
nant for  that  purpose,  a  great  length  of  time 
having  elapsed,  and  none  of  the  parties  having 
asserted  their  rights,  the  court  would  not  have 
interfered.     Hvwarth  v.  Deem,  1  £dcn,  351. 

Where  Plaintifrs  Title  might  have  boon 


Bacred.] — A.,  on  the  marriage  of  his  son,  cove- 
nants to  purchase  lands,  and  settle  them  to  the 
use  of  his  son  B.  for  life,  remainder  to  the  heirs 
male  of  the  body  of  B.  The  son  dies,  leaving 
issue  a  son,  who  brings  a  bill  against  the 
executor  of  A.,  for  the  performance  of  the 
covenant.  Bill  dismissed  in  regard  the  plain- 
tiff's father  would  have  been  tenant  in  tail, 
if  the  estate  had  been  settled,  and  might  have 
barred  it.     Cann  v.  Cann,  1  Vem.  480. 
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Ineonsistent  Fropoials — Other  Party  not 

bound  to  Execute.  ] — Where  funds  came  to  the 
wife  after  marriage,  the  husband  being  in  India, 
a  contract  of  settlement  of  those  and  of  other 
funds,  by  her  father,  was  prepared  and  executed 
by  the  latter,  and  sent  out  for  execution  by  the 
husband,  who  in  the  meantime  had  given  in- 
structions for  a  settlement  in  different  terms  : — 
Held,  that  the  husband  not  being  bound  to 
execute  the  former,  the  father  was  not  bound  by 
it,  although  executed  by  him,  and  containing 
covenants  for  the  benefit  of  an  infant.  Woodcock 
V.  Moiickton,  1  Coll.  C.  C.  273. 

Damagei — ^Valne  of  Lands,  how  Computed.] — 

A  father,  in  contemplation  of  the  marriage  of  nis 
son,  proposed,  in  writing,  to  settle  an  estate  in  a 
specified  parish,  "  worth  200Z.  a  year,"  free  from 
incumbrances,  on  himself,  for  life,  with  succes- 
sive remainders  to  his  son  and  his  intended  wife, 
and  the  children,  charged  with  bOl.  a  year  to  hin 
own  widow,  for  life.  By  a  settlement,  not  referring 
to  the  proposal,  the  father  conveyed  an  estate, 
held  in  fee,  worth  67/.  a  year,  and  an  estate  of 
which  he  was  tenant  for  life,  with  limitation  to 
his  son  in  tail,  of  the  yearly  value  of  19()Z.,  both 
in  the  specified  parish,  to  the  proposed  uses,  and 
absolutely  covenanted  that  the  conveyed  here- 
ditaments were  of  the  annual  value  of  200Z.,  and 
that  he  was  absolutely  seised  in  fee  of  them. 
The  marriage  took  effect,  and  both  the  son  and 
his  wife  died,  leaving  an  Infant  daughter ;  the 
son  had  married  a  second  time,  and  left  a  son, 
who  became  tenant  in  tail  of  the  hereditaments 
worth  190/.  a  year.  In  a  suit  by  the  infant 
daughter  and  the  trustee  of  her  settlement, 
against  the  representatives  of  her  grandfather, 
the  settlor,  for  damages  for  the  breach  of  his 
covenant : — Held,  that  the  proposals  could  not 
be  looked  to  as  defining  the  value  of  the  pro- 
perty to  be  settled  ;  and  that  the  plaintiffs  were 
entitled  to  damages  to  the  full  extent  of  the 
value  of  the  settled  land,  though  that  would 
create  a  total  income  under  the  settlement  of 
247/.  instoEid  of  only  200/.  Wace  v.  Bickertan^ 
3  De  G.  &  Sm.  751  ;  19  L.  J.,  Ch.  254  ;  14  Jur. 
784. 

Proof  in  Administration — Specialty  Debt.] — 
A.  B.  covenanted  in  the  settlement,  made  in  con- 
templation of  his  son's  marriage,  that  upon 
certain  events  he  would,  by  will  or  otherwise,  in 
his  lifetime  settle  out  of  all  his  real  and  personal 
estate,  subject,  to  his  wife's  life  estate,  3,000/.  or 
property  to  that  amount,  so  that  the  same  should 
immediately  after  the  death  of  the  survivor  of 
himself  and  his  wife  be  well  and  effectuallv 
vested  in  trustees  upon  trusts  for  the  benefit  of 
his  son's  intended  wife  and  the  issue  of  the  mar- 
riage : — Held,  that  the  trustees  were  entitled  to 
prove  as  specialty  creditors  in  respect  of  the 
3,0c0/.  in  the  administration  of  A.  B.'s  estate. 
Byre  v.  Monro,  3  K.  &  J.  305  ;  26  L.  J.,  Ch. 
767  ;  3  Jur.  (N.8.)  584  ;  5  W.  R.  870. 

Executors  to  Account  to  Bankrupt  Covenantee's 
Incumhrancer.] — Before  the  marriage  of  G.  his 
wife's  father  covenanted  to  pay  1,000/.  on  the 
marriage,  and  that  his  heirs,  executors,  &c., 
should  pay  G.  500/.  six  months  after  his  death, 
and  G.,  by  same  deed,  contracted  to  give  security 
by  specialty,  to  pay  1,000/.  six  months  after  his 
death,  to  his  wife  if  she  survived.  Accordingly, 
three  days  after  marriage,  he  gave  a  bond,  and 
then  became  bankrupt,  but  before  bankruptcy, 


and  after  the  father's  death,  he  assigned  the  5(jO/. 
to  plaintiff  as  a  security  for  a  debt.  Upon  a  t>ill 
by  plaintiff  against  the  father's  executors  and 
the  husband's  assignee,  lord  chancellor  directed 
the  executors  to  account  to  plaintiff  for  the  ^K^l^ 
which  was  never  the  wife's  money  but  the 
husband's,  and  said,  if  he  were  to  stand  nenter^ 
the  husband's  assignees,  who  had  the  legal  estate, 
and  less  equity  than  the  plaintiff,  mi^bt  receiTc 
the  money.    Brett  v.  Forcer,  3  Atk.  403. 

Where  a  wife  has  a  demand  in  her  own  right,, 
and  the  husband  applies  in  her  right,  if  there  be 
no  agreement  on  her  behalf  before  marriage,  the 
court  will  take  care  of  her.    lb. 

If  the  husband  had  not  been  a  bankrupt,  and 
had  brought  a  bill  for  performance  of  the  fother's 
covenant,  he  could  only  have  been  compelled  to 
give  a  bond,  and  the  wife  must  have  taken  her 
chance,  and  an  assignee  shall  not  be  in  a  woise 
condition  than  an  assignor,  but  it  has  often  been 
held  he  should  be  in  a  better.    lb. 

Failure  of  Charge— Ko  Personal  Covenant.] — 

A    settlement,  to    which  A.,  B.  and  T.   were 
parties,  executed  previously  to  the  marriage  of  A. 
(B.'s  daughter)   with   T.,   recited   T.'s  title    to 
certain  estates,  and  that  B.  agreed  to  give  and 
appoint  to  A.  a  portion  of  3,000/.,  of  which  the 
sum  of  1,000/.  was  to  be  paid  in  cash,  and  the 
remainder  to  be  charged  on  the  estates  of  B.,  and 
that  T.  had  agreed  to  secure  a  jointure  of  400/.  a 
year  for  A.,  and  to  charge  his  estates  with  3,000/. 
for  the  younger  children  of  the  intended  mar^ 
riage  ;    and  that,  subject  to  such  jointure  and 
charge,  T.'s  estate  should  be  settled  on  the  fiist 
and  other  sons  of  the  marriage,  in  tail ;   further, 
that  B.  had  under  a  power  charged  his  estates 
with  3,000/.  portions  for  his  younger  children  (of 
whom  A.  was  one),  and  that  it  h^  been  agreed 
that  B.  should  pay  1,000/.,  part  of  the  marriage 
portion  to  A.,  immediately  to  T.,  and  that  B. 
should  appoint  2,000/.  the  residue  of  the  3,000^., 
a  charge  on  his  estates,  the  two  sums  to  be  in 
full  for  the  marriage  portion  of  A.     B.  appointed 
2,000/.  out  of  the  3,000/.,  and  directed  it  to  be 
raised  and    paid  to  A.   at    his  death,  and  T. 
charged  his  estates  with  a  jointure  of  400/.  a 
year,  and    3,000/.    for    younger    children.    By 
another  deed,  reciting  the  appointment  of  the 
2,000/.  by  B.,  which  with  the  1,000/,  was  to  be  in 
full  for  the  portion  of  A.,  A.  and  T.  released  B.  and 
his  heirs,  and  his  property  real  and  personal, 
from  all  claims  in  respect  of  certain  provisions 
out  of  other  funds    provided  for  his  younger 
children  : — Held,  that  the  deeds  contained  no 
personal  covenant  by  B.  to  pay  the  2,000/.  even 
though  it  should  turn  out  that  the  amount  was 
not  weU  charged  on  the  estates  by  reason  of  a 
bad  execution  of  the  power  by  B.    JBorrowet  ▼* 
Borrowes,  Ir.  R.  6  Eq.  368. 

iii.  Proof  on,  in  Bankruptcy. 
See  Bankruptcy. 

d.  CoTenants  by  other  Persona. 

By  Brother —  Specific  Performance.] — ^W.  M., 

on  the  death  of  his  father,  became  entitled 
to  considerable  estates,  subject  to  a  charge  of 
5,000/.  for  his  eight  brothers  and  sisters,  who 
were  also  entitled  to  a  share  of  the  personal  estate 
of  their  father.  Their  portions-^jeing  small  com- 
pared with  his  fortune,  he  entered  into  corres- 
pondence with  a  common  friend,  in  which  it  was 
agreed  that  they  should  give  up  all  their  present 
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rights,  in  lie  a  of  which  they  should  have  a  charge 
upon  the  estate  for  a  sum  of  4,000/.  each.  An 
furangement  having  thus  been  efEected,  he 
actually  paid  intere.«»t  on  the  amount  agreed  to 
be  charged.  The  sister  afterwards  married,  and. 
upon  the  treaty  for  the  marriage,  the  intended 
husband  was  informed  by  the  common  frientl 
that  her  fortune  was  4,000/.,  charged  upon  VV. 
M.'s  estates.  The  marriage  took  effect : — Held, 
that  this  was  an  agreement  of  which  a  court  of 
equity  will  decree  specific  j)erforraance  as  to  all 
the  younger  children.  Montgomery  v.  Jtellly, 
1  Bligh  (N.8.)  383;  1  Dow  &'C1.  62.  Affirming 
Hay  &  J.  (App.)  liv. 


e.  Deiloienoy    of   Fund    Covenanted  to  be 

SetUed. 

Defioienoy  in  Pennon — Covenftntor's  Estate 
liable.] — In  a  marriage  contract  the  husband 
covenanted  to  secure  to  his  wife  the  benefits  of 
the  pension  or  annuity  payable  to  the  widows  of 
subscribers  to  a  certain  fund  to  which  he 
was  a  subscriber,  "  and  failing  thereof,  or  in  case 
the  said  pension  or  annuity,  from  whatever 
cause,  shall  not  be  available  to  her,  saving  and 
excepting  only  through  her  right  to  and  posses- 
sion of  such  separate  funds  as  by  the  rules  and 
regulations  of  the  said  fund  wou  Id  exclude  her  from 
all  benefit  thereby,"  to  pay  a  yearly  sum  equal  to 
the  pension.  At  his  death  he  had  secured  to  her 
365/.  a  year,  on  the  Bombay  Military  Fund.  A 
deduction  from  this  was  fii-st  made,  and  finally, 
on  her  second  marriage,  the  allowance  wns 
stopped : — Held,  that  the  first  husband's  estate 
was  bound  under  his  covenant  to  make  good  the 
deficiencies.     Taylor  v.  Ilonack^  5  CI.  &  F.  380. 

In  Annuity  Charged  on  Lands— Personal 


Estate  not  Liable.] — By  a  settlement  reciting  an 
agreement  to  provide  a  jointure  for  the  intended 
wife,  but  not  stating  the  amount,  the  intended 
husband  covenanted  with  the  trustees  to  convey 
to  them  certain  lands,  then  held  in  trust  for  him, 
upon  trust,  after  his  death,  to  permit  the  in- 
tended wife,  during  her  life,  to  take  out  of  the 
land  an  annuity  of  220/.,  with  power  of  distress 
and  right  of  entry  ;  and  the  settlor  covenanted 
to  do  all  such  other  acts  as  should  be  necessary 
for  the  further  and  better  assuring  the  annuity, 
according  to  the  true  intent  and  meaning  of  the 
deed  ;  the  lands  having  proved,  after  the  hus- 
band's death,  insufficient  to  pay  the  annuity  in 
full : — Held,  that  there  was  nothing  in  the  settle- 
ment amounting  to  a  covenant  for  or  warranty 
of  the  adequacy  of  the  lands  for  payment  of  the 
annuity  in  full,  and  that  the  personal  assets  of 
the  settlor  were  not  liable  to  make  good  the  de- 
ficiency.    Wcldon  V.  Bradthawj  Ir.  K.  7  Eq.  168. 


In  Share  of  Speciiled  Property— General 


Sstote  not  Liable.]— Whore  a  settlor  intimated 
his  wish  to  settle  a  certain  sum,  part  of  a  parti- 
cular share  of  property,  which  he  specified,  but 
that  share  did  not  prove  of  so  much  value  as  the 
sum  he  wished  to  settle,  his  general  estate  held 
not  liable  to  make  good  the  difference.  Evanx 
V.  Wyatt,  31  Beav.  217;  8  Jur.  (N.8.)  499;  7 
L.  T.  86  ;  10  W.  R.  813. 


-  In  Wife's  Portion— Ko  Warranty — Com- 


mon Mistake.]— Bill  by  husband  to  have  wife's 
portion,  part  of  which  was  invested  in  stock, 
made  up  money,  on  ground  either  of  expreas  con- 


tract or  representation  upon  which  the  marriage 
took  place  tlismissed  ;  the  tlescriptiou  by  articljs, 
though  generally  "  the  sum  of  4,000/."  refernng 
to  that  sum  in  settlement,  and  the  representation 
under  circumstances  not  amounting  to  warranty, 
and  proceeding  on  a  common  mistake.  Airuflie 
V.  Medlycott,  9  Ves.  13  ;  7  K.  R.  135. 

In  Interest  on  Stook  reduced  by  Acts  of 

Parliament.] — By  a  marriage  settlement  exe- 
cuted in  1797,  reciting  that  S.,  the  intended  hus- 
band, was  entitled  to  real  estate  on  the  decease 
of  his  father,  and  to  certain  sums  in  the  Fnt^lish 
funds,  as  residuary  legatee  of  his  grandmother, 
S.  covenanted  with  the  trustees  that  he  would, 
as  soon  as  he  could  after  the  execution  of  the 
settlement,  transfer  to  them  the  money,  and. 
invest  in  such  funds  as  should  be  thought  moat 
advisable,  in  the  names  of  the  trustees,  such 
further  sums,  the  interest  of  which  should 
amount  to  (>00/.  a  year,  free  from  all  deductions, 
in  trust  for  S.  for  his  life,  and  after  his  death 
upon  trust  to  pay  the  interest  to  A.,  his  intended 
wife,  as  a  jointure,  with  a  power  to  S.  to  revoke 
the  trust  of  the  fund  so  to  be  invested,  on  con- 
veying to  the  trustees  real  estate  of  the  value  of 
600Z.  a  year,  to  be  held  on  the  same  trusts.  S. 
died  in  1798,  leaving  one  son,  who  died  in  1812. 
In  1799  and  1801,  his  executors  transferred  to 
the  trustees  of  the  settlement  42.  per  cent,  stock, 
then  producing  600/.  a  year,  but  which  was,  by 
successive  acts  of  parliament,  ultimately  reduced 
to  3  per  cent,  stock,  and  became  insufficient  to 
pay  the  600/.  a  year : — Held,  that  A.  was  not 
entitle! I  to  have  the  deficiency  made  good  out  of 
the  assets  of  S.,  the  covenant  having  been  per- 
formed by  the  transfer  of  stock,  which,  in  1801, 
proiluced  600/.  a  year.  Xapier  v.  Staplejty  10 
ir.  Ch.  R.  344. 

A  testator,  upon  the  marriage  of  a  daughter, 
entered  into  a  bond  condition^  for  the  transfer- 
to  the  trustees  of  her  settlement,  during  his  life, 
or  within  twelve  months  after  his  decease,  of 
10,000/.  4  per  cent,  bank  annuities  ;  the  only 
4  per  cent,  bank  annuities  then  existing,  were 
afterwards  reiuced  to  3^  per  ceuta.  ;  but  there 
was  existing  at  the  time  of  his  death  a  new 
4  per  cent,  stock,  which  had  been  created  two 
years  after  the  reduction  of  the  old  4  per  cents. 
The  bond  is  satisfied  by  a  transfer  of  10,000/. 
3 J  per  cents.  Sheffield  v.  CovetUry  (Earl),  2 
Kuss.  &  M.  317. 

By  a  marriage  settlement,  the  husband  cove- 
nanted to  secure  to  the  wife  for  her  life,  if  she 
survived  him,  the  dividends  of  a  sum  of  4,000/. 
navy  5  per  cent,  annuities.  The  husband  had 
no  stock  in  the  navy  5  per  cents,  at  the  date  of 
the  settlement,  or  at  any  subsequent  period. 
By  an  act  of  parliament,  the  navy  5  per  cents, 
were  converted  into  new  4  per  cents.,  and  by 
another  act  it  was  provided  tt)at  all  obligations 
for  the  transfer  oi  the  navy  5  per  cents,  should 
be  satisfietl  by  a  transfer  of  106/.  in  the  new 
4  per  cents,  for  every  100/.  in  the  navy  6  per 
cents.  By  a  subsequent  act,  the  new  4  per 
cents,  were  converted  into  new  3^  per  cent, 
annuities,  and  it  was  provided  that  aU  obliga- 
tions tu  transfer  the  new  4  per  cents,  should  be 
siitisfied  by  transferring  an  equal  sum  of  new 
3i  per  cents.  The  widow  under  her  settlement 
is  entitle<l  only  to  a  transfer  of  105/.  in  the  new 
HJ  per  cents,  for  every  100/.  of  the  navy  6  per 
cents,  under  her  husband's  covenants.  MUward 
V.  Milwardy  3  Myl.  i:  K.  311  ;  3  L.  J.,  Ch. 
141. 
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In  Wife's  Portion— Proportional  Bednc- 

tion  in  Settlement.] — A  father,  in  consideration 
of  2,6002.  to  be  paid  him  on  his  son's  marriage, 
as  the  wife's  portion,  articles  to  settle  600/.  a 
jear  on  the  marriage  ;  and  it  being  after  dis- 
covered that  she  had  only  1,600Z.,  the  father  was 
decreed  to  make  a  settlement  for  the  1,600Z. 
only,  in  proportion  to  what  he  was  to  have  made 
for  the  2,600/.,  and  not  to  deduct  out  of  the  6002. 
per  annum  l,O0OZ.  worth  of  land,  viz.  50Z.  per 
annum,  as  was  urged  he  should.  BaskervUle  v. 
Gore,  Pre.  Ch.  186  ;  2  Vem.  448. 

Covenant  by  Settlor  for  Payment  of  Sum  of 
Money  dnring  his  Life  or  after  his  Death— 
**  Pree  from  all  Dednotioni " — Sncoession  Dnty.l 
— The  father  of  a  married  woman  covenanted 
with  trustees  for  payment  to  them  at  such  time 
or  times  during  his  life  as  he  should  think  fit,  or 
within  twelve  calendar  months  after  his  death, 
of  the  sum  of  lO.OOOZ.  "  free  from  all  deductions 
whatsoever,"  and  for  payment  to  them  in  the 
meantime  of  an  annuity  of  200Z.,  the  principal 
sum  and  the  annuity  to  be  held  upon  the  trusts 
therein  mentioned  for  the  daughter  and  her 
family.  The  covenantor  did  not  pay  any  part 
of  the  10,000Z.  in  his  lifetime,  but  after  his 
death  his  executor  paid  to  the  trustees  the  full 
sum  of  10,000/.  The  crown  claimed  succession 
duty  from  the  trustees,  who  paid  it,  and  claimed 
repayment  from  the  executor  on  the  ground  that 
the  10,000Z.  was  to  be  paid  free  from  all  deduc- 
tions. Both  parties  agreed  that  the  fund  was 
liable  to  succession  duty,  and  argued  the  case  on 
that  footing  : — Held,  that  if  the  duty  was  pay- 
able it  must  be  borne  by  the  fund,  for  that  the 
relation  between  the  trustees  and  the  executor 
was  simply  that  of  creditors  and  debtor,  that  the 
executor  was  not  liable  to  be  called  on  by  the 
crown  for  the  duty,  and  that  when  he  had  paid 
the  10,000/.  in  full  to  the  trustees,  he  had  dis- 
charged his  testator's  obligation,  and  was  not 
concerned  with  the  question  whether  succession 
duty  was  payable.  Whether  any  succession  duty 
was  payable  on  the  death  of  the  covenantor, 
quaere.  Higgint,  In  re.  Day  v.  Tumell,  55  L.  J., 
Ch.  236  ;  31  Ch.  D.  142  ;  54  L.  T.  199  ;  34  W.  R. 
81— C.  A. 

2.  Covenants  to  Insubb  and  Settlement 

OF  Policies. 

a.  In  General. 

Conitmotion — Inoonsistent  Clanies.] — Prin- 
ciples on  which  the  court  proceeds  in  putting  a 
construction  upon  inconsistent  clauses  in  a  settle- 
ment.   B%i9h  y.  WatkinSy  14  Beav.  425. 

By  the  terms  of  a  marriage  settlement,  1 ,000/., 
secured  by  policy  of  insurance  on  the  life  of  the 
intended  wife's  father,  was  to  be  paid  to  the 
intended  husband,  provided  he  haa  previously 
effected  an  insurance  on  his  own  life  for  a 
similar  amount ;  if  not,  it  was  to  be  paid  to  the 
wife.  It  then  directed  that,  if  the  insurance 
should  not  have  been  efEected,  or  if  the  husband 
and  wife  should  be  both  dead  when  the  1,000/. 
should  be  received  by  the  trustees,  it  should  be 
paid  to  the  issue  of  the  marriage.  The  husband 
covenanted  to  effect  an  insurance  within  six 
months  after  the  decease  of  the  wife's  father,  to 
secure  the  payment  of  the  said  sum  of  1,000/.  at 
his  decease.  By  a  clause  at  the  end  of  the 
settlement,  it  was  directed  that  in  default  of  the 
husband   effecting    the   Insurance,  the    1,000/. 


should  be  invested  and  the  interest  paid  to  the 
husband  until  he  effected  it,  and  then  he  m-as  to 
receive  the  principal.  The  insurance  was  nnt 
effected  within  the  time  mentioned  : — Held,  that 
the  husband  might  effect  the  insurance  at  any 
time  during  his  life  ;  that  the  trusts  in  favour  of 
the  wife  did  not  arise  till  the  close  of  the  life  'jf 
the  survivor  of  her  father  and  husband,  and  that 
the  trusts  in  favour  of  the  children  did  not  arise 
till  after  the  death  of  all  three — viz.  the  fatha, 
the  husband,  and  the  wife.    lb. 

The  dividends  of  the  1,000/.  were  therefore 
directed  to  be  paid,  during  the  life  of  the 
husband,  to  his  mortgagees,  or  until  he  abould 
effect  the  insurance  ;  and  if  he  effected  an 
insurance,  the  principal  was  to  be  applied  in 
payment  of  the  mortgage  debt,  and  the  residue 
to  be  paid  to  the  husband,  or  the  parties  claiming 
under  him.    lb. 

Folioy  effbeted  with  Friendly  Society — Cove- 
nant not  Fulfilled.] — In  a  suit  against  trustees 
by  a  husband,  who  covenanted  to  effect  a  policy 
of  insurance  with  a  respectable  insurance  com- 
pany and  to  assign  the  same  to  trustees,  but 
who  insured  with  a  friendly  society,  the  rules  of 
which  subjected  the  insured  to  the  danger  of 
expulsion,  and  did  not  allow  an  assignment,  bat 
allowed  a  nomination  nearly  tantamount  to  it, 
and  whose  capital  was  not  proved,  it  was  referred 
to  the  master  to  ascertain  whether  the  covenant 
was  fulfilled,  the  plaintiff  to  pay  the  costs. 
Semble,  the  covenant  was  not  fulfilled.  Cour- 
tenay  v.  dytirtenay,  Ir.  R.  9  Eq.  329. 

By  marriage  settlement  the  husband  cove- 
nanted with  the  trustees  that  he  would  forth- 
with effect  a  policy  of  assurance  upon  his  life 
with  some  respectable  assurance  company,  for 
the  sum  of  1,000/.,  and  assign  the  same  to  the 
trustees.  A  policy  of  assurance  effected  with  a 
friendly  society,  if  it  be  not  assignable,  or  if  it 
be  less  beneficial  than  a  policy  effected  with  an 
ordinary  assurance  company,  is  not  within  the 
meaning  of  the  covenant,  and  a  reference  was 
directed  on  the  subject.    8.  C,  3  Jo.  k.  Lat.  519. 

Semble,  that  a  friendly  society  is  not  an 
assurance  company  within  the  meaning  of  such 
a  covenant ;  and  that,  if  the  covenantor  rely 
upon  an  assurance  with  a  recently  established 
friendly  society  (supposing  such  to  be  an 
assurance  company  within  the  covenant),  as  a 
performance  of  his  covenant,  he  ought  to  show 
that  the  society  is  possessed  of  capital,  and  is 
solvent.    lb. 

Failure  of  Health —  Iniuranoe  beeoming 
Impossible — Covenant  held  Abiolnte.J — ^A.,  on 

his  marriage  in  August,  1873,  covenanted  with 
the  trustees  of  his  marriage  settlement  that  he 
would,  on  or  before  the  2nd  July,  1875,  insure 
his  .life  in  the  sum  of  10,000/.,  which  when 
received  was  to  be  held  by  them  on  trusts  for  the 
benefit  of  his  wife  and  children.  At  the  time  of 
his  marriage,  and  until  shortly  before  July,  1875, 
A.  was  and  continued  to  be  in  good  health,  but 
after  that  he  fell  ill,  and  consequently  was  unable 
to  effect  an  insurance.  He  remained  in  ill- 
health  thenceforward  until  his  death.  In  an 
action  for  the  administration  of  his  estate  : — 
Held,  that  the  contingency  of  A.'s  health  failing 
was  in  the  contemplation  of  the  partis,  and, 
consequently,  that  the  covenant  was  absolute. 
Arthur't  Estate,  In  re,  Arthur  v.  Wynne,  49 
L.  J.,  Ch.  556  ;  14  Ch.  D.  603  ;  43  L.  T.  46  ;  28 
W.  R.  972. 
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Wife  Surviving  with  General  Power  of 
Appointment  not  Compelled  to  Keep  np  Policy.] 
— By  a  marriage  settlement,  some  property, 
to  the  principal  part  of  which  the  intended 
wife  was  entitled  for  life,  was  conveyed  to 
trustees  for  her  separate  use  ;  and  it  was  agreed 
that  the  trustees  should  effect  an  insurance  on 
her  life,  and  pay  the  premium  out  of  the  trust 
money,  and  should  invest  the  amount  assured 
when  received,  and  pay  the  dividends  to  the 
intended  husband  for  life  ;  and  after  his  decease, 
pay  as  the  wife  should  appoint,  and,  in  default, 
to  the  persons  entitled  under  the  statute  of 
distribution  of  intestate's  estate.  The  wife  sur- 
vived her  husband  : — Held,  that  she  had  then  a 
right  to  refuse  to  keep  up  the  policy  ;  and  that 
this  court  would  not  consider  her  bound  to 
perform  the  agreement  for  the  benefit  of  mere 
volunteer.  God^al  v.  Webb^  2  Keen,  99 ;  7 
L.  J.,  Ch.  103. 


b.  Prexniams  and  Duty  of  Trustees. 

Covenantor  Unable  to  Pay  —  Surrender  or 
Bale  Authorised.]  —  A  husband,  by  his  mar- 
riage settlement,  covenanted  to  keep  up  policies 
on  his  life  for  the  benefit  of  himself,  wife  and 
children.  He  became  wholly  unable  to  pay  the 
premiums.  The  court  authoriseil  the  trustees  to 
surrender  the  policies.  Beresford  v.  Bere^ford^  23 
Beav,  292.  And,  in  another  case,  under  similar 
circumstances,  the  court  authorised  the  trustees 
to  sell  the  policy,  and  accumulate  the  produce. 
Hill  v.  Trenerif.-n  Beav.  16. 

Truitees  not  Liable  for  Loss.]  —By  a  mar- 
riage settlement,  a  husband  assigned  a  policy 
on  his  life  to  trustees,  and  covenanted  to  keep  it 
up.  The  trustees  neglected  either  to  obtain 
possession  of  the  policy,  or  give  notice  to  the 
oiiice,  and  the  policy  was  mortgaged  by  the 
husband,  and  afterwards  sold  and  surrendered. 
The  husband  appearing  to  have  been  in  insolvent 
circumstances  and  unable  to  keep  up  the  policy, 
and  the  trustees  having  no  available  funds  for 
the  purpose  :— Held,  that  the  trustees  were  not 
liable  for  the  loss.  Hobday  v.  Peters^  28 
Beav.  603. 

Wife's  Lien  for  Premiums  Paid  by  Her.]— 

The  rule  of  equity,  which  prevents  a  party  from 
receiving  any  interest  under  a  settlement  until 
he  has  discharged  those  obligations  or  covenants 
to  which  he  is  liable  under  it,  applied  to  the  case 
of  a  policy  of  assurance  assigned  to  the  trustee 
as  a  security  for  the  payment  of  a  sum  which  the 
husband  had  covenanted  that  his  representatives 
should  pay  after  his  death,  and  against  a  pur- 
chaser of  the  husband's  interest  under  the 
settlement,  from  his  assignees  under  a  fiat  in 
bankruptcy.  Feme  covert,  out  of  her  separate 
income,  pays  the  premiums  on  certain  policies  of 
assurance,  which,  by  a  settlement  made  pre- 
viously to  her  marriage,  were  assignetl  as  a 
collateral  security  for  a  provision  settled  upon 
her  under  that  instrument  by  the  covenant  of 
her  husband  : — Held,  upon  the  money  securetl  by 
the  policies  becoming  payable,  she  was  entitled 
to  a  lien  on  the  policy  fund  for  the  amount  of 
the  premiums  so  paid.  The  voluntary  payment 
of  premiums  on  a  policy  of  assurance  confers  on 
the  payer  no  interest  in  the  policy.  Burridge  v. 
Bawy  1  Y.  &  0.  C.  C.  183,  583.  Aflirmed,  13 
L.  J.,  Ch.  173;  9  Jur.  299. 


Premiums  Paid  by  Trustees — Amount  Be- 
ooverable.] — By  a  marriage  settlement  a  fund 
was  impressed  with  a  trust  to  pay  such  premiums 
upon  policies  of  assurance  on  the  husband's  life, 
assigned  by  the  husband  to  the  trustees,  as  he 
should  fail  to  t)ay  ;  and  the  husband  covenanted 
with  the  trustees  to  pay  the  premiums.  In 
1871  the  husband  filed  a  liquidation  petition, 
after  which  the  trustees  paid  the  premiums  out 
of  the  wife's  life  estate.  The  husband's  cove- 
nant was  valued  at  2,052 Z.  8*.,  and  a  claim  for 
that  amount  was  taken  in  by  the  settlement 
trustees,  and  in  December,  1875,  was  admitted 
as  a  proof.  In  April,  1876,  a  dividend  of  10*. 
was  declared,  but  before  the  amount  reached  the 
hands  of  the  settlement  trustees,  the  husband,  on 
the  13th  May,  1876,  died.  At  that  time  the  sums 
which  had  been  disbursed  by  the  settlement 
trustees  amounted  to  7G6Z.  5*. : — Held,  that  the 
settlement  trustees  were  not  entitled  to  receive 
the  whole  dividend  which  had  been  declared,  but 
only  the  amount  of  their  payments  for  premiums, 
with  such  intei*est  hs  the  dividend  had  been 
actually  making.  Miller^  In.  re^  Wardley^  Mb 
jmrU'y  6  Ch.  D.  790  ;  37  L.  T.  38  ;  25  W.  R. 
881. 

3.  Covenants  to  Settle  Apter-acquiebd 

Property. 

a.  Conatruction. 

General  Words  Bejected.] — Covenant  to  settle 
whatever  should  come  to  a  wife  from  her  mother, 
or  otherwise,  held  not  to  bind  property  coming 
unexpectedly  from  other  quarters.  WUlianus  v. 
Williams,  1  Bro.  C.  C.  152. 

A  settlement  was  made  of  A.'s  one- fifth  share 
in  stock,  and  all  her  interest,  "  by  survivorship 
or  otherwise,"  in  the  same.  A.  was  one  of  five 
children,  and  in  an  event,  which  had  then 
become  impossible,  there  might  have  been 
accrual  by  survivorship  among  them  : — Held, 
that  an  interest  which  A.  afterwards  took  in  the 
stock  as  next  of  kin  to  a  deceased  brother  was 
not  bound.  Edwards  v.  BronghUm^  2  N.  R.  476  ; 
32  Beav.  667;  11  W.  R.  1038. 

Words  Supplied.]— A  covenant  to  settle  the 
wife's  after-acquired  property  will,  in  the 
absence  of  a  contrary  intention,  be  construed  as 
applying  only  to  property  acquired  during  the 
coverture,  although  the  words  "during  the  said 
intended  coverture  "  are  omitted.  Edwards,  In 
re,  43  L.  J.,  Ch.  265  ;  L.  R.  9  Ch.  97  ;  29  L.  T. 
712  ;  22  W.  R.  144.  S.  P.,  Holloway  v.  HolUh 
way,  25  W.  R.  575  ;  Campbell,  In  re,  46  L.  J., 
Ch.  142  ;  6  Ch.  D.  686 ;  25  W.  R.  268  ;  CaHer 
V.  Carter,  39  L.  J.,  Ch.  268 ;  L.  R.  8  Eq.  551  ; 
21  L.  T.  194. 

Bestriotion  by  Beference  to  Beoitals,  &o.] — A 

marriage  settlement  recited  an  agreement  to 
settle  all  property  derived  from  H.  to  which  the 
wife  or  husband  in  her  right  should  become 
entitled,  and  contained  a  covenant  by  the  hus- 
band to  settle  upon  the  same  trusts  all  property 
which  should  come  to  husband  and  wife,  or  either 
of  them,  under  the  will  of  H.  or  otherwise  : — 
Held,  that  the  covenant  was  restrainetl  by  the 
recital  to  property  derived  from  H.  NeaVs 
Truxts,  In  re,  4  Jur.  (n.8.)  6. 

An  intended  husband  and  wife  assigned  to 
trustees  all  legacies,  and  other  personal  property 
to  become  payable  to  the  wife,  under  her  father's 
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will,  "  or  otherwise  howFoever,"  upon  trusts  for 
her  separate  use  for  life,  without  anticipation, 
with  trusts  in  remainder  in  favour  of  children. 
By  the  next  part  of  the  settlement,  it  was  agreed 
that  in  case  any  property  should  during  the 
coverture  b3  given  or  bequeathed  to  the  wife,  the 
husband  should  settle  it  so  that  the  wife  should 
have  sole  power  of  disposing  of  the  same : — 
Held,  that  a  legacy  bequeathed  by  another  will 
to  the  wife  after  the  marriage  was  not  subject 
to  the  trusts  for  children,  the  latter  part  of  the 
settlement  showing  that  the  former  must  be 
read  in  a  restricted  sense.  Stephentonj  £x  parte. 
3  De  G.  M.  &  G.  969. 

Share  of  an  unappointed  fund  over  which  A. 
had  had  power  of  appointment  by  will  coming 
to  B.,  held  bound  by  covenant  to  settle  whatever 
B.  should  take  under  or  by  virtue  of  the  wills  of 
A.  and  X.,  or  either  of  them,  or  otherwise  howso- 
ever, the  court  refusing  to  cut  down  these  words 
by  reference  to  the  recital  in  which  the  expres- 
sion was  **  under  the  wills  or  otherwise  of  the 
said  two  testators."  OweiC*  Trusty  In  rcy  1  Jur. 
<N.8.)  1069. 

Exception  of  Property  settled  liy  Instrument 
nnder  wMch  it  was  Derived.] — A  marriage 
settlement  made  in  January,  1877,  contained  a 
covenant  bv  the  husband  and  wife  that  all 
property  not  thereinbefore  settled  to  which  the 
wife  or  the  husband  in  her  right  then  was  or 
should  during  the  intended  coverture  become 
beneficially  entitled,  except  jewels,  trinkets,  &c., 
and  except  also  any  property  which  might  be 
settled  by  the  instrument  under  which  it  was 
derived,  should  be  assured  and  transferred  to  or 
otherwise  vested  in  the  tinistees  upon  certain 
trusts.  Under  an  apf)ointment  made  by  an 
indenture  dated  30th  July,  1883,  the  wife  hatl 
become  entitled  to  a  sum  of  lO.OOOZ.,  which  by 
such'mdent'ure  was  declared  should  be  for  her 
sole  and  separate  use,  and  should  not  be  subject 
to  any  trust  or  agreement  for  settlement  con- 
tained in  any  settlement  executed  upon  or  in 
contemplation  of  her  marriage : — Held,  that 
the  lOjOOOZ.  was  settled  by  the  instrument  under 
which  it  was  derived,  and  was  not  within  the 
covenant.  Karui  v.  Kane  (post,  col.  860),  fol- 
lowed. BereiCs  Scttlevtent  Tnuta,  In  re^  59 
L.  T.  626. 

Intention  of  Donor.]— Where  a  covenant  has 
been  entered  into  for  settlement  of  the  future 
property  of  a  married  woman,  and  a  gift  is  after- 
wards made  to  her  of  such  a  nature  as  to  come 
within  the  terms  of  the  covenant,  no  expression 
of  the  intention  of  the  donor  that  it  shall  not 
be  settled  will  exclude  it  from  the  operation  of 
the  covenant.  A/ainwarfng's  SeftlewfiTit,  In  rf, 
(post,  col.  860),  observed  upon.  Scholp'Hd  v. 
Spnoner,  53  L.  J.,  Ch.  777  ;  26  Ch.  D.  94  ;  61 
L.  T.  138  ;  32  W.  K.  910— C.  A. 

Power  of  Appointment — Appointment  to  Self.] 

— By  a  marriage  settlement,  made  in  1878,  it 
was  Agreed  that  if  M.,  the  intended  wife,  or  her 
husband  in  her  right,  should  at  one  and  the  same 
time,  and  from  the  same  source,  become  entitled 
to  any  ;eal  <  r  perw)nal  property  of  the  value  of 
bOi)l.  or  upwards,  then  and  in  every  such  case 
the  husband  and  wife  should  cau-«e  the  same  to 
be  vested  in  the  trustees  of  the  settlement,  to  le 
held  by  them  upon  the  trusts  of  the  property 
assigned  by  M.  By  his  will,  made  in  1884,  the 
father  of  M.  bequeathed  to  the  trustees  of  the 


will  a  sum  of  4,000Z.  upon  trust  for  such 
and  purposes  as  M.  should  appoint  in  writing, 
and  in  default  of  or  subject  to  any  such  appoint- 
ment in  trust  far  her  sole  and  separate  use,  and 
the  testator  declxir^  it  to  be  his  intention  liiat 
M.  might  be  able,  by  exercising  her  power  of 
appointment,  to  defeat  the  oi>eration    of    the 
covenant  contained  in  her  marriage  settlement 
for  the  settlement  of  her  after-acquired  property. 
The  testator  died  in  1887.     M.  appointed  that 
the  sum  of  4,000^.  should  be  held  in  trust  for  her 
separate  use    by  nine  separate   appointments, 
made  on  separate  days,  and  each  under  500/.  in 
amount : — Held,  that  the  sum  of  4,000/.   had 
been  properly  appointed  by  M.,  and  was  payable 
to  her,  and  was  not  bound  by  her  covenant  to 
settle  after-acquired  property.     Gerard  (^Lardy, 
In  re,  Oliplutnt  v.  Gerard,  68  L.  T.  800. 


Settlement  of  Beal  Estate  on  **the 
Trusts  "  with  Personal  Estate.] — By  a  marriage 
settlement  a  sum  of  360/.  belonging  to  the  wife 
was  settled,  after  the  deaths  of  husband  and 
wife,  and  in  default  of  appointment  by  the 
wife,  upon  the  wife's  next  of  kin  "  of  her  own 
blood  and  family  in  due  course  of  distribution, 
the  same  as  if  she  died  a  feme  sole  and  intestate 
possessed  thereof  or  entitled  thereto."  The 
settlement  contained  a  clause  providing  that 
after-acquired  real  or  personal  property  of  the 
wife  should  be  settled  "  upon  and  for  the  like 
trusts,  intents,  and  purposes  as  were  therein- 
before declared  of  and  concerning  the  said 
principal  sum  of  360Z.  thereby  assigned."  The 
wife  afterwards  acquired  real  and  personal 
property,  and  died  without  having  exercised  the 
power  of  appointment,  and  the  husband  also 
died : — Held,  that  the  wife's  personal  estate 
passed  to  her  next-of-kin  according  to  the 
Statute  of  Distributions,  the  half-bliod  sharing 
equally  with  the  whole  blood ;  and  that  her 
real  estate  passed  to  her  heir-at-law.  Brigg  v. 
Brigg,  54  L.  J.,  Ch.  464  ;  52  L.  T.  763 ;  33  W.  B. 
454. 

Agpreement  of  even  Date.] — By  an  ante-nuptial 
settlement  a  lady  and  her  intended  husband, 
after  reciting  a  settlement  of  even  date,  and 
that  the  parties  had  agreerl  to  settle  other  pro- 
perty to  which  the  lady  "may  be  entitled," 
covenanted  that,  in  case  the  lady  "should  be 
entitled  to  any  property  other  than  that  in  the 
settlement,  the  same  should  be  settled  upon 
similar  trusts  to  those  contained  in  the  settle- 
ment" : — Held,  that  the  agreement  included 
after-acquired  property  of  the  lady.  Blockley, 
In  re,  Blockley  v.  Blvckley,  49  L.  T.  805  ;  32 
W.  R.  385. 

Absolute  Gift  of  Personalty — Separate  Use  at- 
tached only  to  Income.] — On  the  5th  of  June, 
1860,  A.  and  B..  in  exercise  of  the  power  of  ap- 
pointment in  favour  of  children  contained  in 
their  marriage  settlement,  dated  in  1830,  ap- 
pointed 3,500^.  to  their  daughter  M.  (afterwards 
M.  S.).  By  the  marriage  settlement  of  N.  S.  and 
M.  S.,  dated  the  6th  June,  1860,  M.  S.  assigned 
the  3,500Z.  to  tiie  trustees,  upon  trusts  under 
which  N.  S.  had  the  fii^t  life  interest,  and,  in 
default  of  children,  M.  S.  hid  a  general  testa- 
mentaiy  power  of  apix>intment.  I'here  was  also 
a  covenant  by  N.  S.  and  M .  S.  that  if  they,  or 
either  of  them,  should  during  the  coverture 
l^ecome  entitled  to  any  real  or  personal  property 
(except    certain    specified   interests)    the  same 
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should  be  forthwith  assured  to  the  trustees.  On 
the  20th  June,  1860,  A.  and  B.  appointed  that  a 
^noiety  of  the  residue  unappointed  of  the  trust 
funds  under  the  settlement  of  J 830,  should,  after 
the  decease  of  the  survivor  of  them,  go  to  M.  IS., 
<luring  her  coverture,  for  her  sole  and  separate 
use,  without  power  of  anticipation,  her  receipt 
to  be  a  sufficient  discharge  for  the  payment 
♦hereof.  There  was  a  proviso  that  if  M.  S.  should 
•die  in  the  lifetime  of  N.  S.,  leaving  no  children, 
the  same  moiety  should  go  to  the  brother  of  M.  JS. 
absolutely,  and  that  if  M.  S.  should  survive  her 
husband,  the  same  moiety  should  go  to  M.  S. 
absolutely.  M.  S.  died  in  1887,  leaving  children, 
And  having  by  her  will  appointed  and  ^queathed 
all  her  property  to  N.  S.,  and  appointed  him 
•fiole  executor.  A.  and  B.  had  both  pre-deceased 
M.  S. : — Held,  that  the  appointment  by  A.  and 
B.jOf  the  20th  June,  1860,  showed  an  intention  to 
exclude  N.  S.,  and  any  interest  which  he  would 
take  if  the  fund  was  caught  by  his  marriage 
settlement  :  that  though  the  restraint  on  antici- 
pation must  be  rejected  {Fry  v.  Cappfv^  Kay, 
163),  yet  taken  together  with  the  gift  over  in 
•default  of  cliildren  and  the  receipt  clause,  it 
showed  an  intention  that  the  separate  use  should 
Apply  only  to  the  income  accruing  during  the 
particular  coverture,  and  that  M.  S.  should  have 
no  power  of  disposition  over  the  corpus.  Held, 
also,  that  such  a  limitation  was  clearly  good  ; 
and  that,  therefore,  the  fund  having  accrued  dur- 
ing the  coverture,  the  corpus  was  caught  by  the 
after-acquired  property  clause.  Shute  v.  Hogge^ 
58  L.  T.  546. 

Wife's  Property  —  Covenant  by  Husband — 
Tund  fklling  into  Possession  after  Wife*i  Death.] 
— A  general  covenant  to  settle  a  wife's  future 
property  will  not  be  restricted  to  property  falling 
in  during  the  coverture  if  the  husband  survives, 
though  it  will  be  so  restricted  when  the  wife 
survives.  Fither  v.  Shirley,  59  L.  J.,  Ch.  29  ;  43 
Ch.  D.  290  ;  61  L.  T.  668  ;  38  W.  K.  70. 

After  Husband's    Death.  1 — Covenant  to 


settle  after-acquired  property  of  the  wife : — 
Held,  to  extend  to  property  acquired  after  the 
death  of  the  husband.  Starens  v.  Van  Voorst, 
n  Beav.  305. 

leasehold  and  Chattels— Conversion  by  Trus- 
tees.]— A  settlement  contained  the  usual  cove- 
nant by  the  husband  and  wife  to  assign  after- 
acquir^  property  of  the  wife  to  trustees,  with 
a  proviso  that  it  should  be  lawful  for  the  trus- 
tees, at  the  request  of  the  husband  and  wife 
during  their  joint  lives,  and  of  the  survivor 
during  his  or  her  life,  and  afterwards,  at  the 
discretion  of  the  trustees,  to  sell  and  dispose  of 
such  property,  and  invest  the  proceeds  upon  the 
trusts  of  the  settlement.  The  wife  afterwards 
became  entitled  to  leaseholds  and  specific 
personal  chattels  : — Held,  that  the  trustees  were 
not  for  the  present  to  convert  these  things  with- 
out the  request  in  writing  of  the  husband  and 
wife.  HopeT.  Hope,  1  Jur.  (N.8.)  770  ;  3  W.  R. 
«17. 

Ambiguous  Words — «The  said  Lands."]— A. 

having,  in  his  mannage  settlement,  conveyed 
leasehold  estates,  of  which  he  was  possessed,  to 
trustees,  to  hold  to  his  own  use  during  his  life, 
and  after  his  decease  to  the  use  that  his  intended 
wife  should  receive  thereout  a  jointure,  covenants 
to  charge  all  the  lands  of  which  he  was  seised  at 


the  time  of  his  execution  of  the  settlement,  or  of 
which  he  should  at  anv  time  thereafter  become 
seised,  with  the  payment  of  the  jointure,  the 
settlement  proceeded  :  "  And,  further,  that  the 
said  land,  after  the  decease  of  the  survivor," 
should  be  to  the  use  of  the  children  of  the 
marriage : — Held,  that  the  words  "  the  said 
lands "  referred  to  the  lands  then  conveyed  to 
the  trustees,  and  that  the  children  of  the  mar- 
riage did  not,  under  the  settlement,  acquire  any 
interest  in  the  after-acquired  property.  Ham' 
mrrsly.  In  re.  Smith.,  Ex  parte,  12  Ir.  Ch.  R. 
319. 

Realty — ^Power  of  Sale  Introduced.] — A  settle- 
ment of  personal  estate  contained  a  power  to 
alter  and  vary,  and  a  covenant  to  settle  future 
acquired  real  and  personal  estate  on  similar 
trusts :  —  Held,  that  a  power  of  sale  might 
be  introduced  into  a  settlement  of  subsequently 
acquired  real  estate.  Elton  v.  Elton,  27  Beav. 
634. 

b.  Property  Included. 

i.  Pro])erty  vented  in  Interest  or  Possession  at 
Date  of  Marriage. 

Property  not  Mentioned.] — A  husband  cove- 
nanted to  settle  any  property  which  his  wife,  or 
he  in  her  right,  should  acquire  during  coverture. 
Property  vested  before  the  marriage  in  trustees 
upon  trudt  for  the  wife  for  life  with  remainder 
(in  the  events  which  happened)  for  her  exe- 
cutors, administrators,  or  assigns  : — Held,  to  be 
bound  though  not  mentioned.  Orajfftey  v. 
Hvmpage,  1  Beav.  46 ;  8  L.  J.,  Ch.  98  ;  3  Jur. 
622. 

A  settlement  recited  an  agreement  that  speci- 
fied property  of  the  wife  and  all  other  personal 
estate  which  she  then  had,  or  at  any  time  during 
the  marriage  should  become  entitled  to,  exceed- 
ing 200^.,  should  be  settled,  and  the  husband 
covenanted  to  settle  any  personal  estate  exceed- 
ing 200/.,  in  which  he  should  thereafter  become 
interested  in  her  right.  Shares  in  waterworks, 
exceeding  200/.  in  value,  belonging  to  the  wife 
at  marriage  : — Held,  subject  to  the  settlement, 
though  not  mentioned  in  it.  James  v.  Dv/rant, 
2  Beav.  177. 

An  intended  husband  covenanted  to  join  with 
his  wife  in  assigning  to  the  trustees  all  property 
to  which  she  should  become  entitled.  At  the 
date  of  the  settlement  the  wife  had  an  absolute 
vested  interest  in  1,935/.  stock  expectant  on  her 
father's  death,  but  it  was  not  mentioned  in  the 
settlement.  The  husband  became  bankrupt,  and 
then  the  wife's  father  died : — Held,  that  the 
1,935/.  stock  did  not  belong  to  the  husband's 
assignee  as  part  of  his  estate,  but  was  bound  by 
his  covenant.  Blythe  v.  Granville,  13  Sim. 
190  ;  12  L.  J.,  Ch.  82  ;  6  Jur.  961. 

A  testator  made  one  will  of  English,  another 
of  American  property,  neither  referring  to  the 
other.  His  daughter,  who  was  entitled  to 
personal  property  under  both  wills,  executed  on 
her  marriage  a  settlement,  including  specifically 
her  property  under  the  English  will,  but  not 
mentioning  the  American  will.  A  clause  pro- 
viding for  settlement  of  such  further  personal 
estate  (if  any)  as  should  during  her  life  become 
vested  in,  or  be  assignable  by  her  and  her 
husband  : — Held,  not  to  affect  her  American  pro- 
perty. Hoare  v.  Hornby,  2  Y.  &  C.  C.  C.  121  ; 
12  L.  J.,  Ch.  151  ;  7  Jur.  424. 

A  covenant    in    an  ante-nuptial   settlement 
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that  all  the  personal  estate  "  to  which  the  wife 
shall  become  entitled  "  should  be  subject  to  the 
trusts  of  the  settlement : — Held,  not  to  extend 
to  property  to  which,  without  the  knowledge  of 
the  intended  husband  or  the  trustees,  she  was 
then  absolutely  and  immediately  entitled.  Otter 
V.  MelmlU,  2  De  G.  &  Bm.  257  ;  17  L.  J.,  Ch. 
846  ;  12  Jur.  845. 

A  covenant  in  a  marriage  settlement,  that  in 
case,  at  any  time  "thereafter"  any  real  or 
personal  estate  'should  "  descend,  come  to,  or 
vest  in  "  the  wife,  it  should  be  settled  : — Held, 
to  include  the  proceetls  of  real  estate  taken 
by  a  public  company  to  which  the  wife  was 
then  entitled  in  remainder.  Blake^  Ex  parte, 
16  Beav.  463. 

In  a  marriage  settlement  the  husband  cove- 
nanted to  settle  all  the  estate  and  eii'ects  to 
which  the  wife  should  become  entitled.  The 
wife  was  at  the  time  entitled  to  a  moiety  of  a 
leasehold  house,  and  to  a  third  part  of  the  pro- 
ceeds of  sale  of  real  estate,  which  real  estate  was 
not  sold  for  many  years  after  : — Held,  that  these 
were  present  titles,  and  not  included  in  the 
covenant.  Wilton  v.  Colvin,  3  Drew.  617;  25 
L.  J.,  Ch.  850  ;  2  Jur.  (N.S.)  867  ;  4  W.  R.  759. 

Personal  property,  belonging  to  a  wife  at  the 
time  of  marriage^  but  not  noticed  in  her  settle- 
ment, held  to  be  bound  by  a  covenant  with  A. 
by  her  husband  to  settle  any  personal  proi^erty, 
exceeding  200/.,  in  which  he  might  thereafter  in 
her  right  become  interested.  Janies  v.  Janit», 
9  L.  J.,  Ch.  85. 

By  a  marriage  settlement  10,000Z.  were  settled 
to  the  separate  use  of  the  wife  for  life,  but  a 
share  in  3,333Z.  9«.  %d,  consols,  to  which  she  was 
entitled,  was  not  mentioned.  The  husband 
covenanted  to  settle  on  the  wife  her  future 
acquired  property,  "  except  such  as  she  is  now 
entitled  to,  in  possession,  reversion,  remainder, 
or  contingency  : — Held,  that  her  share  in  the 
consols  was  purposely  omitted,  and  that  she 
was  not  entitled  to  a  settlement  thereout  against 
the  mortgages  thereof.  Brooke  v.  IlU'kcjt,  10 
L.  T.  404  ;  12  W.  R.  703. 

By  a  settlement  made  in  June,  1842,  the 
husband  covenanted  that  if  any  real  or  pereonal 
estate  should  "  descend  or  devolve  to  or  vest  in  " 
his  wife,  or  in  him  in  her  right,  he  would  settle 
it.  In  August,  1842,  a  sum,  which  formed  part 
of  the  share  of  the  wife  in  the  estate  of  her 
father  (who  died  in  1821),  but  had  been  over- 
looked, was  recovered  and  paid  t(»  the  trustees, 
and  the  husband  received  the  income  for  twelve 
years  : — Held,  that  it  was  not  within  the  cove- 
nant, and  that  the  husband  had  not  so  acqui- 
esced as  to  make  it  subject  to  the  settlement. 
Churehill  v.  Sfwpherd,  33  Beav.  107. 

A  marriage  settlement  contained  an  agreement 
that  if  the  wife  then  was,  or  if  she  or  her  hus- 
band in  her  right,  should,  under  the  will  of  her 
father,  become  entitled  to  any  real  property  of 
the  value  of  300/.  or  upwards,  for  any  estate  or 
interest  whatsoever  in  possession,  revereion, 
remainder  or  expectancy,  then  the  husband  and 
wife  and  all  other  necessary  parties  would  convey 
the  said  property  to  the  trustees.  The  wife's 
father  was  dead  at  the  date  of  the  settlement, 
having  by  his  will  devised  real  estate  upon  trust 
for  his  said  daughter  in  tail : — Held,  that  tlie 
estate  tail  was  not  within  the  agreement  in  the 
settlement.  Hllhers  v.  Parkinson,  53  L.  J..  Ch. 
194  ;  25  Ch.  D.  200  ;  49  L.  T.  502  ;  32  W.  11. 
815. 

By  an  ante-nuptial  settlement,  the  intended 


husband  and  wife  covenanted  with  the  trttstees- 
to  settle  all  personal  estate  (save  certain  excited 
particulars)  to  which  the  wife  or  the  hii8band  in 
her  right  should  become  entitled.  Before  mar- 
riage a  sum  of  money  not  mentioned  in  tbe 
settlement  was  handed  by  the  wife  to  the  hus- 
band, in  the  opinion  of  the  court  simply  as  a 
loan  : — Held,  that  this  sum  was  subject  to  the 
trusts.    Uamilt&n  v.  Janie*^  Ir.  K.  11  £q.  223^ 

Increase  of  Value.] — ^When  property  existing- 
at  date  of  marriage  is  increased  in  value  by  the 
death  of  other  persons  (as  in  the  case  of  tontine 
debentures),  such  increment  is  not  after-acquired. 
property  within  the  meaning  of  a  settlement- 
Browties  WUl,  In  re,  38  L.  J.,  Ch.  316  ;  L.  R. 
7  Eq.  231. 

Chose  in  Action  of  Wife  existing  before,  tat 
falling  into  Possession  after,  Xarriage.] — By  a 
marriage  settlement  10,000/.,  part  of  a  share  of 
residue  to  which  the  wife  was  entitled  under  her 
uncle's  will,  was  settled  upon  trusts  therein 
declared.  The  settlement  contained  a  covenant 
by  the  husband  and  wife  to  settle  all  property 
exceeding  300/.  which  the  husband  and  wife  or 
either  of  them  in  her  right,  should  at  any  time 
or  times  subsequent  to  the  solemnisation  of  the 
maiTiage  and  during  the  coverture  become  seised 
or  possessed  of,  or  entitled  to,  either  at  law  or  in 
equity,  under  any  gift,  devise  or  bequest  in  her 
favour,  or  by  descent,  representation,  or  any 
other  means  whatsoever.  Previously  to  the  date 
of  the  settlement  the  wife,  who  was  of  full  age,, 
had  executed  a  general  release  to  the  executors 
of  her  uncle's  will  in  respect  of  all  fier  claims 
against  the  estate.  It  subsequently  appeared. 
that  the  release  had  been  executed  under  a  mis- 
take, common  to  all  the  parties  to  it,  as  to  the 
amount  of  the  share  of  residue,  and  that  the  wife 
was  in  fact  entitled  to  a  large  additional  sum* 
The  release  was  set  aside  in  proceedings  in- 
stituted for  that  purpose : — Held,  that  the 
additional  share  of  residue  was  an  equitable 
chose  in  action,  which  until  the  release  was  set 
aside,  could  not  have  been  recovered  against  the 
executors,  and  was  therefore  practically  gone ; 
that  upon  the  setting  aside  of  the  release  the 
chose  in  action  revived  and  must  be  treated  as 
having  come  into  existence,  or  at  least  into  pos- 
session at  that  date ;  and  that  therefore  the 
additional  sum  was  after-acquired  property 
within  the  meaning  of  the  covenant.  The 
atlditional  sum  which  had  been  recovered  by 
reason  of  the  setting  aside  of  the  release  con- 
sisted in  part  of  capital  and  in  part  of  income : — 
Held,  that  the  whole  sum  was  bound  by  the 
covenant.  But  held,  on  appeal,  that  the  setting 
aside  of  the  release  did  not  give  the  wife  any  new 
right,  but  merely  removed  a  bar  which  prevented 
her  enforcing  an  existing  right  to  property,  and 
that  the  additional  sum  was  not  subject  to  the 
settlement.  Garnet,  In  re,  Robinson  v.  Gandy, 
55  L.  J.,  Ch.  778  ;  33  Ch.  D.  300  ;  65  L.  T.  562— 
C.  A.    Keversing  34  W.  R.  434. 

Chose  in  Action  of  Wife  existing  before^ 
but  falling  into  Possession  after,  Betermins- 
tion  of  Coverture.] — A.  by  will  directed  his 
trustees  to  pay  the  income  of  one-fourth  of  his 
residuary  estate  to  his  grand-daughter  B.for  life, 
and  after  her  death  to  stand  possessed  of  her 
share  for  her  children,  and  directed  that  an 
annual  sum,  not  exceeding  lUUi.,  should  be 
cdlowed  for  B.'s  maintenance.    The  trustees  in- 
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Tested  the  surplus  income  during  B.'s  minority, 
and  on  her  attaining  age  paid  her  the  interest  on 
the  accumulations,  as  if  they  were  part  of  her 
one-fourth  share.  B.  afterwards  married  C.,and 
put  in  settlement  property  to  which  she  was 
entitled  under  her  father's  wilL  There  was  no 
reference  to  her  grandfather's  will,  save  a  recital 
that,  pursuant  to  a  power  contained  in  that  will, 
B.  had  appointed  an  annuity  to  C,  in  the  event  of 
his  surviving  her.  The  settlement  provided  that 
in  the  event  of  B.,  during  the  continuance  of  the 
marriage,  or  C.  in  her  right,  thereafter  becoming 
entitled  to  any  further  property  exceeding  400/., 
either  under  her  father's  will  or  otherwise,  the 
property  so  acquired  should  be  held  on  the  trusts 
of  the  settlement.  C.  afterwards  died,  and  the 
accumulated  fund  being  claimed  both  by  B.  and 
by  the  trustees  of  the  settlement,  the  trustees  of 
the  will  paid  it  into  court,  under  the  Trustee 
Relief  Act : — Held,  that  the  fund  was  not  bound 
by  the  trusts  of  the  settlement,  and  that  B.  was 
entitled  to  have  it  paid  out  to  her.  Atkinsons' 
TnisU,  In  re,  Fitzroy,  Ex  paHe,  [1895]  1  Ir.  R. 
230. 

Property  to  whioh  Wife  or  HnsliaiLd  ia  her 
Bight  **  shall  become  entitled."] — In  a  settle- 
ment made  before  marriage  there  was  an  agree- 
ment to  settle  upon  certain  trusts  all  real  and 
personal  property  to  which  the  wife  or  the  hus- 
band **  in  her  right  at  any  time  during  her  now 
intended  coverture  shall  become  entitled  (except 
jewels  and  "  certain  other  articles  "  which  it  is 
hereby  declared  shall  belong  to  "  the  wife  "  for 
her  separate  use").  The  trusts  included  a  power 
of  sale,  the  moneys  arising  from  the  sale  to  be 
held  upon  the  trusts  agreed  and  declared  con- 
cerning such  part  of  the  personal  estate  of  and 
to  which  the  wife  "  now  is  or  she  or"  the  husband 
"  in  her  right  shall  become  possessed  or  entitled 
as  aforesaid  "  : — Held,  that  on  the  true  construc- 
tion of  the  agreement,  read  in  conjunction  with 
the  context,  it  included  property  to  which  the 
wife  was  entitled  before  marriage  ;  and  therefore 
that  jewels  given  to  the  wife  before  marriage 
were  within  the  exception,  and  belonged  to  the 
wife  for  her  separate  use.  Williams  v.  Mercier, 
64  L.  J.,  Q.  B.  148  ;  10  App.  Cas.  1  ;  62  L.  T. 
662  ;  33  W.  R.  373  ;  49  J.  P.  484— H.  L.  (E.) 


Proceedfl  of   Sale    of    Wife's  Separate 


Estate.] — An  ante-nuptial  settlement  contained 
a  covenant  by  the  wife  to  settle  any  property  to 
which  during  the  marriage  she  should  become  en- 
titled. At  the  time  of  the  marriage  she  was 
entitled  to  leasehold  property  and  shares  in  a 
company  which  were  not  included  in  the  settle- 
ment, and  which  she  sold  during  the  coverture. 
With  the  proceeds  of  sale  and  accumulations  of 
her  income  under  the  settlement  she  bought 
certain  debentures,  and  partly  with  such  moneys 
and  partly  with  money  lent  by  her  husband  she 
bought  a  leasehold  house  : — Held,  that  the  deben- 
tures were  subject  to  the  trusts  of  the  settlement, 
and  that  the  house  formed  part  of  her  own 
estate  subject  to  a  charge  in  favour  of  the  trustees 
to  the  extent  to  which  it  had  been  bought  with 
her  money.  Lewis  v.  Madocks  (post,  col.  879), 
discussed  and  distinguished.  Bendy ^  In  re, 
Wallis  V.  Bendy,  64  L.  J.,  Ch.  170  ;  [1895]  1  Ch. 
109 ;  13  R.  96  ;  71  L.  T.  750 ;  43  W.  R.  345.  But 
Bee  Finlay  v.  Darling,  post,  col.  866. 

By  marriage  settlement  made  in  1841,  certain 
property  belonging  to  the  wife  (who  was  a 
minor)  was  settled,    and   it    was    agreed  and 


declared  and  the  husband  covenanted  with  the 
trustees  that  if  the  wife,  or  he  in  her  right, 
should  become  entitled  to  any  other  property 
whatsoever,  the  same  should  be  settled  on  the- 
trusts  of  the  settlement.  At  the  date  of  the 
marriage  the  wife  was,  under  a  settlement  made- 
in  1833,  entitled  to  a  vested  interest  in  an  un- 
ascertained share  of  a  settled  fund  in  reversion 
expectant  upon  the  death  of  the  survivor  of 
certain  persons.  The  wife  died  in  1852,  leaving- 
the  husband  her  surviving,  and  the  reversionary 
fund  did  not  become  divisible  until  1888,  when 
the  husband  was  still  living : — Held,  that  the 
wife's  share  in  the  fund  was  bound  by  the  hus- 
band's covenant  and  must  be  paid  to  the  trustees 
of  the  marriage  settlement.  Fisher  v.  Shirley ^ 
69  L.  J.,  Ch.  29  ;  38  W.  R.  70. 

Moneys  of  whioh  Husband  *'  should  be  or 
become  Possessed."] — By  an  ante-nuptial  settle- 
ment a  trader  covenanted  with  the  trustees  of 
it  to  pay  them  3,000/.  out  of  the  first  capital 
moneys,  or  real  or  capital  personal  estate,  or 
capitalised  income,  of  or  to  which  he  should  be 
or  become  possessed  or  in  any  wise  entitled  after 
the  solemnisation  of  the  marriage,  within  six 
months  after  he  should  "  have  become  '*  so- 
possessed  or  entitled.  The  trader  was  at  the 
time  possessed  of  stock  in  trade  and  effecta 
exceeding  in  value  3,000/.,  and  so  continued  for 
more  than  six  months  after  the  date  of  the 
settlement,  but  did  not  after  the  marriage  acquire 
additional  property  to  that  amount.  He  became 
bankrupt  aiter  the  expiration  of  the  six  months  : 
— Held,  that  the  event  contemplated  by  the 
covenant  had  happened  before  the  bankruptcy, 
and  that  there  was  a  breach  of  the  covenant 
entitling  the  tinistecs  to  prove.  Evans,  Ex  parte,. 
2  De  G.  M.  &  G.  948  ;  22  L.  J.,  Bk.  6  ;  1  W.  R.  69, 

ii.  Reversionary  Interests  in  Personalty. 

Absolute   Interest    in    Reversion.]  —  By   a 

settlement,  3,000Z.  was  assigned  by  the  father  of 
the  intended  wife  to  trustees,  to  be  held  after 
his  decease  as  to  2,000/.,  for  the  wife,  her  hus- 
band, and  children,  and  as  to  the  residue,  for  her 
husband  absolutely  ;  and  it  was  covenanted  that 
all  the  property  to  which  the  wife,  or  the  hus- 
band in  ner  right,  should  become  entitled,  should 
be  settled  upon  the  trusts  therein  decLared  of  the 
premises  thereby  settled : — Held,  first,  that  the 
property  to  which  the  wife  became  absolutely^ 
entitled  in  reversion  during  the  coverture,  waa 
bound  by  the  covenant ;  and  secondly,  that  the 
sum  given  by  the  settlement  in  trust  for  the 
husband  absolutely  was  not  "  thereby  settled.'* 
Hvghes  v.  Young,  1  N.  R.  166  ;  32  L.  J.,  Ch. 
137  ;  9  Jur.  (N.s.)  376.  . 

Interest  vested  before  Marriage.]  —  An  in- 
tended husband  and  wife  severally  covenanted 
to  settle  "  all  property  (if  any)  not  hereinbefore 
settled,"  to  which  the  wife,  or  the  husband  in 
her  right,  "  shall  at  any  time  or  times  during^ 
the  intended  coverture  become  beneficially 
entitled  in  possession  or  reversion,  or  in  any 
manner  whatever,  derivable  directly  or  in- 
directly from  "  J.  A  fund  bequeathed  by  J.,  to- 
which  the  wife  was  then  entitled  subject  to  the 
life  interest  of  a  person  who  outlived  her  held 
not  subject  to  the  covenant.  Jones,  In  re,  45 
L.  J.,  Ch.  428 ;  2  Ch.  D.  362  ;  36  L.  T.  25 ;  24 
W.  R.  697. 

On  agreement  before  marriage,  that  every- 
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thing  which  should  come  to  the  wife  by  her 
father's  death,  should  go  to  the  husband  and 
wife  for  their  respeciive  lives,  and  after  the 
death  of  the  survivor  to  the  heirs  of  the  body  of 
the  wife  by  the  husband  begotten  : — Held,  that 
6,000Z.,  to  which  the  wife  was  entitled  under  the 
settlement  of  her  fathei-  and  mother,  vested  in 
her  only,  and,  the  husband  consenting,  the 
6,000Z.  was  decreed  to  be  settled  on  the  younger 
children.     Green  v.  Ekins,  2  Atk.  474. 

By  their  marriage  settlement  the  intended 
husband  and  wife  each  covenanted  to  assign  and 
settle  any  personal  estate  which  should,  during 
the  coverture,  vest  in  the  wife  or  in  the  husband 
in  her  right.  At  that  time  the  wife  was 
entitled,  as  one  of  two  joint  tenants,  to  personal 
estate  in  expectancy  on  the  death  of  a  person 
who  died  during  the  coverture  : — Held,  that  the 
marriage  and  the  covenant  to  settle  each  operated 
to  sever  the  joint  tenancy.  Baillie  v.  'JVeharnCy 
60  L.  J.,  Ch.  295  ;  17  Ch.  D.  388  ;  44  L.  T.  247  ; 
29  W.  R.  729. 

Property  falling  into  Possession  after  Cover- 
tnre.] — By  a  settlement  before  marriage,  part 
of  the  wife's  fortune  was  settled,  and  it  was  sti- 
pulated, "  that  all  other  the  personal  estate  to 
which  she  was,  or  might  be  or  become  entitled, 
should  be  permitted  to  vest  absolutely  in  the 
husband  by  right  of  marriage"  :  the  wife  sur- 
vived the  husband : — Held,  that  a  contingent 
reversionary  interest  of  the  wife  which  con- 
tinued reversionary  and  contingent  during  the 
whole  coverture,  belonged  to  her  and  not  to  the 
executors  of  the  husband.  Fai*rer  v.  Grant,  7 
L.  J.  (O.S.)  Ch.  95. 

In  a  settlement,  it  was  agreed  between  the 
parties  and  the  husband  covenanted,  that  if  any 
personal  property  should,  daring  coverture,  come 
to  or  vest  in  the  wife,  or  in  him  in  her  right,  the 
same  should  be  settled.  The  wife  became  en- 
titled to  a  reveraionary  interest,  which  did  not 
fall  into  possession  until  after  the  death  of  the 
husband : — Held,  that  she  was  bound  to  settle 
it.    Butclier  v.  Bvtcher,  14  Beav.  222. 

A  settlement  contained  a  covenant  to  settle 
any  property  which  should  come  to  or  devolve 
upon  the  wife,  or  her  husband  in  her  right.  "  at 
any  time  or  times  after  the  solemnisation  of  the 
said  intended  marriage  and  during  the  continu- 
ance thereof."  The  intende<i  wife  was  then 
entitled  to  a  reversionary  interest,  subject  to  the 
life  interest  of  her  mother.  The  wife  died  before 
the  tenant  for  life,  leaving  the  husband  surviv- 
ing: — Held,  that  her  reversionary  interest  was 
bound  by  the  covenant.  Hmc  v.  Cornish^  16 
L.  T.  786. 

A  covenant,  by  husband  and  wife,  to  settle 
property  to  which  the  wife  or  the  husband  in 
her  right  "shall  become  entitled"  during  the 
coverture,  held  to  include  property  vested  in 
reversion  before  the  coverture,  and  falling  into 
possession  during  the  coverture,  but  not  property 
to  which  they  were  entitled  only  in  reversion 
during  the  coverture,  and  which  fell  into  pos- 
session after  the  coverture.  Clinton't  7Yngts, 
In  re,  Hollway,  Ex  parte,  Wen  re.  Ex  parte,  41 
L.  J.,  Ch.  191  ;  L.  R.  13  Eq.  295  ;  26  L.  T.  159  ; 
20  VV.  R.  326. 

A  widow  entitled  to  a  life  interest  in  a  fund, 
and  also  to  a  moiety  of  the  capital,  subject 
thereto,  married  again.  On  her  second  marriage, 
she  and  her  intendtd  husband  covenanted  to 
settle  property  to  which  she  or  he  in  her  right 
should,  during  the  coverture,  become  entitled  : — 


Held,  that  the  moiety  of  the  fund  was  subject  to 
the  covenant.  Viant,  In  re,  43  L.  J.,  Ch.  832  ; 
L.  R.  18  Eq.  436  ;  30  L.  T.  544  ;  22  W.  R.  686. 

H.  was  entitled,  before  marriage,  to  a  rever- 
sionary interest  in  personal  property.  In  her 
settlement  the  husband  and  H.  and  her  husband 
jointly  and  severally  covenanted  that  if  at  any 
time  during  the  marriage  the  husband  and  she, 
or  either  of  them  in  her  right,  should,  by  gift, 
"descent,  succession,  or  otherwise  howsoever, 
become  entitled  to  any  real  or  personal  pro- 
perty," the  same  should  be  settled.  After  the 
death  of  H.  and  her  husband,  the  property  fell 
into  possession : — Held,  that  it  was  included  in 
the  covenant.  Hill,  In  re,  9  Jur.  942  ;  8  L.  T. 
825;  11  W.  R.  930. 

Covenant  by  husband  and  wife  to  settle  "  all 
real  or  personal  estate,  property,  or  effects  to 
which  the  wife  or  the  husband  in  her  right  shall 
by  gift,  descent,  succession,  or  otherwise  become 
entitled"  : — Held,  to  include  reversionary  in- 
terests which  fell  in  after  the  decease  of  both 
husband  and  wife.  Hughes'  Trv-gts,  In  re,  4  Giff. 
432. 

By  a  marriage  settlement  it  was  agreed  and 
declared  by  the  parties  thereto,  and  the  husband 
covenanted  with  the  trustees  of  the  settlement 
that  all  such  property  as  the  wife  at  the  date  of 
her  marriage,  or  as  she  should  become  daring 
coverture,  seised,  possessed  of,  or  entitled  to, 
should,  so  far  as  their  respective  rights,  interests 
or  powers  over  the  same  would  allow,  be  con- 
veyed and  assigned  to  the  trustees  of  the  settle- 
ment. The  wife  was  entitled  at  the  date  of  her 
marriage  to  a  vested  reversionary  interest.  The 
reveision  fell  in  after  the  death  of  the  husband 
and  wife  : — Held,  that  the  covenant  was  a  cove- 
nant of  the  wife  as  well  as  by  the  husband,  and 
that  the  reversionary  interest  was  included 
therein.  H  Est  am  pea.  In  re,  D'Blttamp&t  v. 
Crowt',  53  L.  J.,  Ch.  1117  ;  51  L.  T.  502  ;  32 
W.  R.  978. 

Property  not  Bednoed  into  Possession.] — A 

testator  bequeathed  his  personal  estate  to  his 
daughter,  the  same  to  be  always  considered  as 
vesteil  in  her.  upon  her  attaining  twenty-one, 
and  to  be  subject  to  her  disposition  thereof ; 
but  in  case  she  should  die  without  attaining 
twenty-one,  or  without  disposing  of  it  by  will, 
then  it  was  to  be  subject  to  the  disposition  by 
will  of  his  wife.  The  daughter  married  under 
twenty-one,  and  by  articles  previously  to  her 
marriage  the  husband  covenanted  to  settle  all 
property  left  her  by  the  testator  upon  her  and 
himself  for  life,  and  then  for  their  children  : — 
Held,  that  she  took  the  property  for  life  only, 
with  power  to  disj>ose  of  it  by  will,  and  that  her 
husband  not  having  reduced  it  into  possession, 
the  articles  were  not  binding  upon  the  wife, 
Bortm  V.  Bortun,  16  Sim.  552  ;  18  L.  J.,  Ch. 
219  ;  13  Jur.  247. 

A  settlement  recited  an  agreement  to  settle 
all  moneys  to  which  the  wife  then  was  or  there- 
after during  the  coverture,  or  to  which  her  hus- 
band in  her  right  might  become  entitled,  and 
that  the  husband  should  enter  into  the  covenant 
to  that  effect  thereinafter  contained  The  cove- 
nant was  by  the  husband  only  : — Held,  that  the 
wife  was  entitled  after  her  husband's  death  to 
receive  a  sum  vested  in  her  at  the  marriage,  but 
not  reduced  into  possession  during  the  coverture. 
Webb,  In  re,  46  L.  J.,  Ch.  769. 

Covenant  liy  Hosliand  only.] — A  settlement 
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recited  an  agreement  that  if  any  property  should 
descend  or  devolve  to  the  wife,  it  should  be 
settled,  and  contained  a  covenant  to  the  same 
effect  but  by  the  husband  only.  Reversionary 
property  of  the  wife  falling  into  possession  after 
the  husband's  death  held  not  subject  to  the 
settlement.  Young  v.  Smith,  L.  R.  1  Eq.  180  ; 
35  Beav.  87  ;  11  Jur.  (N.8.)  963. 

Ezeoutory  CovenaiLt  by  Hasband.] — ^W.,  an 
intended  husband,  by  articles  coven  an  teti  with 
the  intended  wife  and  her  trustee  that  he  would, 
on  demand  in  writing  by  either  of  them,  settle 
any  property  to  which  she  should  become 
entitled,  upon  trust,  during  her  life,  as  she 
should  appoint ;  and  in  default,  upon  certain 
trusts,  buring  the  coverture  reversionary  pro- 
perty of  the  wife  fell  into  possession,  one  moiety 
of  which  was  realised  by  W.,  and  the  other 
moiety  was  invested  by  the  former  trustees,  who 
took  a  release  as  to  the  moiety  from  the  hus- 
band. W.  died  in  the  lifetime  of  his  wife,  \ 
without  leaving  issue  of  the  marriage  : — Held, 
that  as  the  covenant  was  only  the  covenant  ef 
the  husband,  and  merely  executory,  the  widow 
was  absolutely  entitlwl  to  the  moiety  in  t^e 
hands  of  the  trustee,  freed  from  the  trusts. 
Cram  fir  v.  Monre,  3  Sm.  &  G.  141  ;  1  Jur.  (N.s.) 
915  ;  8  W.  R.  347. 

Hnsband's  CovenaiLt  not  Binding  on  Wife.] — 

A  settlement  contained  an  agreement  between 
the  parties  and  a  covenant  by  the  intended 
husband  that  the  wife's  after-acquired  property, 
define<l  in  wide  terms,  should  be  settled.  After 
the  husband's  death  sums  of  money,  in  which 
the  wife  during  coverture  had  a  reversionary 
interest,  fell  into  possession  : — Held,  that  they 
were  not  bound  by  the  covenant  which  applie<l 
onlv  to  pro|ierty  to  which  the  marital  right 
attached,  lieid  v.  Kenrick.  3  Eq.  K.  luSl  ;  24 
L.  J.,  Gh.  503  ;  1  Jur.  (N.s.)  897  ;  8  W.  R.  530. 

Release  by  Wife  Inoperative.] — A  husband 
covenanted  to  settle  future-acquired  property 
on  trust  for  himself  for  life,  and  after  his  death 
for  his  wife  for  life.  He  became  entitled  to  a  i 
sum  of  money  as  next  of  kin,  and  his  wife 
acquiesced  in  his  receiving  such  sum,  and  signed 
a  memorandum,  by  which  she  undertook  not  to 
take  proceedings  against  the  intestate's  adminis- 
trator: — Held,  that  the  wife  being  under  cover- 
ture could  not  bind  her  reversionary  interest, 
or  release  the  administrntor  from  his  breach  of 
trust.     Cre^iwell  v.  JJewell,  12  W.  R.  123. 

Covenant  by  Hasband  and  Wife.]— A.  being 
entitled  to  a  reversionary  interest  for  her  sepa- 
rate use,  both  she  and  her  intended  husband 
separately  covenanted  to  settle  any  property 
which  she,  or  her  husband  in  her  right,  was  or 
might  become  entitled  to.  The  above  interest 
having  fallen  into  ix)ssession  was  held  to  be 
subject  to  the  settlement.  Tawney  v.  Ward, 
1  Beav.  563  ;  8  L.  J.,  Ch.  319. 

"Where  a  woman  joins  in  a  covenant  with  her 
future  husband  to  settle  after-acquired  property 
to  which  she  or  he  in  her  right  shall  become 
entitled  in  possession,  reversicm,  remainder,  or 
expectancy,  that  covenant  does  not  apply  to 
a  general  power  of  appointment  or  to  a  life 
interest  under  a  will,  but  does  apply  to  a  rever- 
sionary interest  under  the  same  will  so  far  as 
her  husband,  in  the  event  of  his  surviving  her, 
would  be  entitled  in  her  right.    Tuu>n*hcnd  v. 


Harrowhy,  27  L.  J.,  Ch.  553  ;  4  Jur.  (N.S.)  353  ; 
6  W.  R.  413. 

Property  Omitted  I7nintentionally.1  —  Upon 
marriage  of  a  ward,  the  intended  husband  pro- 
posed to  settle  the  whole  of  her  fortune,  and 
covenanted  to  settle  any  property  to  which  she, 
or  he  in  her  right,  "  should  at  any  time  during 
the  marriage ''  become  entitled  : — Held,  that  a 
reversionary  interest  omitted  by  overaight  of  the 
master  ought  to  be  included.  Bute  (^Marquis) 
V.  Harman,  9  Beav.  320. 

Contingent  Interest]— An  intended  husband 
and  wife  covenanted  that  if  they  or  either  of 
them  in  her  right,  should  at  any  time  during  the 
coverture  "  be  or  become  entitled  to  any 
personal  property  the  same  should  be  settled." 
The  wife  was  at  the  time  interested  in  a  legacy, 
bequeathed  in  trust  for  all  the  daughters  of  her 
father  living  at  the  time  of  his  death,  who 
should  attain  twenty-one  or  marry.  The  wife's 
father  survived  her  husband  : — Held,  that  the 
interest  of  the  wife  in  the  legacy  during  the 
coverture  was  contingent  and  not  within  the 
covenant.  Atrherley  v.  Du  Movlhi^  2  K.  &  J.  186. 

Covenant  by  an  int<2nded  husband  to  settle 
all  property  which  he  and  his  wife,  or  either  in 
her  right,  should  at  any  time  become  ))osses8ed 
of  or  entitUnl  to  under  any  gift,  devise,  or 
bequest,  or  by  any  other  means  whatsoever, 
held  to  include  property  to  which  the  wife  at 
time  of  marriage  was  entitled  under  a  will 
contingontly  on  attaining  twenty-one.  Wortleyj 
In  rf,  16  L.  T.  826. 

Covenant  to  settle  after-acquired  property 
held  to  bind  a  contingent  interest  liable  to  be 
divested  to  which  the  wife  was  at  the  time 
entitle'l,  and  which  afterwards  fell  into  posses- 
sion. JJt'tH'kJt  V.  Keith,  1  Dr.  k  Sm.  462  ;  7  Jur. 
(N.s.)  482  ;  4  L.  T.  .541  :  9  W.  R.  5fi5. 

A  settlement  contained  a  covenant  by  the 
husband  that  if  during  the  joint  lives  of  the 
husband  and  wife  any  future  portion,  or  real  or 
personal  estate,  should  come  to  or  devolve  upon 
the  wife,  or  upon  the  husband  in  her  right,  and 
whether  in  possession,  reversion,  remainder,  con- 
tingency, or  expectancy,  the  husband  would 
settle,  or  concur  with  the  wife  in  settling  the 
same.  The  wife  was  then  entitled  to  a  con- 
tingent reversionary  interest  which,  during  the 
coverture,  became  vested,  but  did  not  come  into 
])088ession  until  after  the  death  of  the  wife  : — 
Held,  that  it  was  not  within  the  covenant. 
MichelU  In  re,  9  Ch.  D.  5  ;  38  L.  T.  462  ;  26 
W.  R.  762— C.  A.    Reversing  47  L.  J.,  Ch.  12. 

A  mother  had  an  exclusive  power  of  appoint- 
ment in  favour  of  her  children,  over  a  fund 
which,  in  default,  was  divisible  equally,  the 
share  of  the  daughters  to  vest  at  twenty-one  or 
marriage.  She  had  a  son  and  a  daughter,  and 
she  appointed  1 0,OO0Z.  to  her  son  on  his  marriage. 
His  settlement  recited  an  agreement  to  settle 
the  10,000Z.  and  "  all  other  his  part,  share,  and 
intei-est,  as  well  vested  as  contingent,"  in  the 
trust  funds.  He  then  assigned  his  interest  in 
the  same  terms.  The  daughter  attained  twenty- 
one,  and  died,  and  the  mother  afterwards 
appointed  the  residue  of  the  fund  to  her  son  : — 
Held,  that  such  residue  did  not  pass  under  his 
settlement.      CViild-ert  v.  Eardley,  28  Beav.  648. 

Covenant  in  marriage  settlement  to  settle 
property  to  which  the  wife  then  was  or  she  or 
her  husband  in  her  right  should  during  the 
coverture  become  entitled,  held  to  bind  a  rever- 
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fiionary  interest  to  which  the  wife  was  then 
entitled  contingently  on  her  dying  without  issue. 
Cornm^ll  v.  Keith,  45  L.  J.,  Ch.  689  ;  3  Ch.  D. 
767  ;  35  L.  T.  29  ;  24  W.  R.  633. 

Beveriionary  Interest  vesting  in  Wife  liable 
to  be  diveited  by  Exercise  of  Power  of  Appoint- 
ment.]—  A  marriage  settlement  contained  a 
covenant  by  the  intended  husband  for  the  settle- 
ment of  all  personal  estate  which  at  any  time 
during  the  coverture  should  come  to  or  vest  in 
him  in  right  of  his  intended  wife,  or  in  her  by 
bequest,  gift,  or  otherwise  : — Held,  that  a  rever- 
sionary interest  which  during  the  coverture 
became  vested  in  the  wife,  liable  to  be  divested 
by  the  exercise  of  a  power  of  appointment,  was 
included  in  the  covenant.  Ware^  In  re,  Oumher- 
lege  v.  Chimherlege-Ware,  69  L.  J.,  Ch.  717  ;  45 
Ch.  D.  269  ;  63  L.  T.  62  ;  38  W.  R.  767. 

An  intended  husband  and  wife  covenanted 
"  that  if  at  the  time  of  the  solemnisation  of  the 
intending  marriage  the  wife  shall  be,  or  if  at 
any  time  thereafter,  and  during  the  joint  lives 
of  the  husband  and  wife,  she,  or  her  husband  in 
her  right,  shall  become  beneficially  entitled  to 
any  real  or  personal  property,  estate,  or  effects, 
for  any  estate  or  interest  whatsoever,  then  the 
husband  and  wife  and  all  other  parties  shall,  as 
soon  as  circumstances  will  permit,"  settle  such 
property : — Held,  that  a  reversionary  interest 
vested  in  the  wife  at  the  date  of  the  marriage, 
but  liable  to  be  divested  by  the  exercise  of  a 
power  of  appointment,  was  included  in  the 
covenant.  JncktorCs  Will,  In  re,  49  L.  J.,  Ch. 
82  ;  13  Ch.  D.  189  ;  41  L.  T.  499  ;  28  W.  R.  209. 

Post-nuptial  Settlement.] — By  a  post-nuptial 
settlement  a  husband  covenanted  to  settle  any 
property  to  which  the  wife,  or  he  in  her  right, 
either  then  was  or  at  any  time  during  the  cover- 
ture should  become  entitled : — Held,  that  a 
contingent  interest  in  a  fund  in  court  which  fell 
into  possession  after  the  coverture,  was  bound  by 
the  covenant.  Agar  v.  George,  2  Ch.  D.  706  ; 
34  L.  T.  487  ;  24  W.  R.  696. 

By  post-nuptial  settlement  in  1848,  W.  cove- 
nanted that  if  at  any  time  he  should  by  gift, 
descent,  succession,  or  otherwise  from  or  through 
M.  become  entitled  to  any  real  or  personal  estate, 
the  same  should  be  settled.  W.  was  entitled  to 
various  interests  in  remainder  subject  to  the  life 
interest  of  M.,  who  die  I  in  1857,  and  to  pro- 
perty under  the  will : — Held,  that  the  covenant 
did  not  amount  to  a  declaration  of  trust,  or 
to  an  assignment  so  as  to  render  the  pro- 
perty derived  from  M.  liable  to  the  settlement. 
Wilkinson  v.  Wilkinson,  4  Jur.  (N.8.)  47. 

iii.  Rem-ainders  and  Contingent  Interests  in  Real 

Estate. 

Property  not  mentioned.] — A  covenant  to 
settle  all  the  property  of  the  wife  of  which  she 
was  then  possessed  includes  property  to  which 
she  was  entitled  jointly  with  other  persons  in 
remainder  after  an  estate  in  tail,  though  the 
covenant  was  by  the  husband  only,  and  though 
the  recitals  in  the  settlement  specified  other 
property  in  expectancy,  but  not  this.  Caldwell 
V.  Fellowes,  39  L.  J.,  Ch.  618  ;  L.  R.  9  Eq.  410  ; 
22  L.  T.  205  ;  18  W.  R.  485. 

An  intended  wife  and  husband  severally  cove- 
nant<?d  that  all  property  which  the  husband  and 
wife,  or  either  of  them  in  right  of  the  wife, 
"  shall  at  any  time  during  the  coverture  become 


seised  or  possessed  of,  or  entitled  to,"  should  be 
settled.  At  the  date  of  the  settlement  the  wife 
was  entitled  to  a  vested  remainder  in  land, 
expectant  on  the  death  of  a  tenant  for  life,  who 
outlived  the  coverture  : — Held,  that  the  land 
was  not  subject  to  the  settlement.  Pedder's  Set- 
tlement, In  re,  40  L.  J.,  Ch.  77  ;  L.  R.  10  Eq.  686, 

Wife  bonnd  by  Assent.] — By  an  ante-nuptial 
agreement,  signed  by  the  intended  husband  and 
wife  and  the  parents  of  the  wife,  the  parents 
agreed  to  appoint  a  share  of  real  estate  (which 
was  subject  to  their  live  interest  and  appoint- 
ment) to  the  wife,  and  the  husband  agreed  to 
settle  the  same.  The  wife's  father  having  sur- 
vived her  mother,  released  the  power  and  granted 
the  estate  after  his  death,  giving  his  daughter  a 
share : — Held,  that  the  agreement  bound  the 
wife  as  having  assented  to  her  father's  stipula- 
tion, and  also  her  heir-at-law.  Lee  v.  Lee,  4ft 
L.  J.,  Ch.  81  ;  4  Ch.  D.  175  ;  36  L.  T.  138  ;  25 
W.  R.  225. 

Beversionary  Interest  of  Wife.]  —  On  the 
marriage  of  a  lady,  who  was  entitled  under  her 
father's  will  to  interest  in  his  residuary  estate 
and  two  sums  of  cash  in  reversion  expectant  on 
her  mother's  death  or  marriage,  and  to  no  other 
property,  a  settlement  was  executed  whereby 
the  intended  husband  and  wife  covenanted  that 
if  at  any  time  during  the  life  of  the  latly  any 
real  or  personal  estate  should  ba  given  or  devised^ 
descend  or  devolve,  be  bequeathed  to  corae  to 
her  or  her  husband  in  her  right,  it  should  be 
settled.  The  property  was  to  be  held  by  the 
trustee  upon  trust  to  pay  the  income  to  the  wife 
or  her  appointees,  to  the  intent  that  the  same 
might  be  and  remain  a  separate  personal  and 
inalienable  provision  for  the  wife  during  the 
coverture  ;  and  upon  further  trust  to  pay,  assign 
or  otherwise  dispose  of  the  same  from  time  to 
time  to  the  wife's  appointees  by  deed  or  will : — 
Held,  first,  that  the  reversionary  interest  of  the 
wife  was  bound  by  the  covenant.  Spring  v. 
Pride,  4  De  G.  J.  &  S.  395  ;  10  Jur.  (N.S.)  646  ;  10 
L.  T.  473  ;  12  W.  R.  892. 

Held,  secondly,  that  the  wife  could  not  during- 
the  coverture  affect  against  herself  by  way  of 
anticipation  any  portion  of  the  income  arising 
from  them.    lb. 

The  reversionary  interests  in  question,  whilst 
still  revereiouary,  were  assigned  by  the  wife  by 
a  deed  duly  acknowledged  to  the  trustees  of  the 
settlement  by  way  of  sale,  he  having  been  re- 
moved from  his  office  by  deed  of  even  date  ;  the 
consideration  was  in  fact  in  part  made  up  of  ad- 
vances made  by  him  to  the  husband.  The  wife 
received  no  explanation  of  her  rights  when  she 
executed  the  assignment : — Held,  that  the  sale 
must  be  set  aside.    lb. 

A  reversion  of  a  moiety  of  a  farm  was  settle.! 
on  a  marriage,  and  the  trustees  were  empowered 
to  sell  it  when  in  possession  ;  and  the  intended 
husband  and  wife  covenant<>d,  if  they  should 
thereafter  acquire  any  other  share  or  interest  in 
the  farm,  they  would  convey  it  upon  the  same 
trusts.  After  that  moiety  had  fallen  into  pos- 
session, a  moiety  of  the  other  moiety  descended 
to  the  wife,  but  subject  to  a  life  interest : — 
Held,  nevertheless,  that  it  was  also  saleable  under 
the  power.     Oiles  v.  Jlohnes,  15  Sim.  359. 

Remainder  in  Pee.] — A  remainder  in  fee» 
which  would  vest  in  the  intended  wife  imme- 
diately upon  her   father's  decease,  if  he  died 
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without  having  had  other  issue,  was  settled  upon 
the  intended  husband  for  life  upon  the  death  of 
the  wife  "if  she  ever  became  entitled  thereto, 
but  not  otherwise "  : — Held,  that  the  husband's 
life  estate  vested  in  him,  although  the  wife  did 
not  survive  her  father.  Wallace  v.  Wallaee^  1 
Con.  &  L.  491 ;  2  Dr.  &  War.  452. 

Contingent  Benudnder  falling  into  Posies- 
flion.] — Where  a  lady,  at  the  date  of  her  mar- 
riage, was  entitled  to  a  contingent  interest  in 
remainder  in  real  estate,  and  was  also  entitled 
in  possession  to  stock,  and  her  settlement  did 
not  mention  either,  but  contained  a  covenant  to 
settle  any  real  or  personal  property  to  which 
the  husband  and  wife,  or  either  of  them  in  right 
of  the  wife,  should  "  by  gift,  descent,  succession, 
or  otherwise  howsoever  become  entitled,"  and 
the  wife's  remainder  in  the  real  estate  fell  into 
possession  during  the  coverture : — Held,  that 
the  wife's  interest  in  the  real  estate  having 
changed  during  the  coverture,  it  fell  within  the 
covenant ;  but  that  the  stock  did  not,  there 
having  been  no  change  in  her  interest  in  that. 
Archer  v.  Kelly,  1  Dr.  &  Sm.  300  ;  29  L.  J.,  Ch. 
911  ;  6  Jur.  (N.8.)  814  ;  8  W.  R.  684. 

Befeftsible  Interest.] — A  covenant  by  husband 
and  wife  to  settle  all  property  which  they  or 
either  of  them  in  the  right  of  the  wife  were 
or  was  at  the  date  of  the  settlement,  or  should 
during  the  coverture,  become  seised  .or  possessed 
of  or  entitled  to,  only  includes  indefeasibly 
vested  interests,  and  therefore  does  not  include 
an  estate  tail  which,  at  the  date  of  the  settle- 
ment, stood  limited  to  the  wife  in  remainder 
after  other  estates  tail  and  came  into  possession 
after  the  husband's  death.  Derirtg  v.  KynaMon, 
L.  R.  6  Eq.  210  ;  18  L.  T.  346  ;  16  W.  R.  819. 

Failure  of  Contingency.] — ^A.  being  under  a 
-settlement  tenant  in  tail  in  remainder  of  certain 
lands,  expectant  on  the  failure  of  male  issue  of 
her  only  brother,  there  is  made  on  her  marriage 
•a  settlement,  containing  a  covenant,  by  which  it 
is  agreed  that  in  case  she  shall  in  her  lifetime 
l)ecome  entitled  to  any  such  estate,  the  same 
shall  be  settled.  The  brother  afterwards  suffers 
a  recovery,  and  died  intestate,  without  issue ; 
the  fee  simple  thereupon  descending  upon  her  as 
co-heiress,  held  not  to  be  within  the  covenant. 
Tayleur  v.  Dioketuon,  1  Russ.  521. 

iv.  Property  acquired  after  Termination  of 

Coverture, 

Inolnded.] — Covenant  to  settle  after-acquired 
property  of  the  wife  : — Held,  to  extend  to  pro- 
perty acquired  after  the  death  of  the  husband. 
Stevens  v.  Van  Voorst,  17  Beav.  305. 

By  a  post-nuptial  settlement,  a  husband  and 
wife  covenanted  to  settle  all  property  which  the 
wife  might  become  entitled  to  during  the  cover- 
ture on  themselves  for  life,  with  remainder  to 
their  children.  Part  of  such  property  was  paid 
to  the  trustees  ;  the  other  part  was  not  reduced 
into  possession  at  the  husband's  death  : — Held, 
that  originally  the  settlement  was  binding  on 
neither  party,  that  the  part  paid  over  had  been 
made  subject  to  the  trusts,  and  that  the  wife 
refusing,  after  the  death  of  her  husband,  to  per- 
form her  covenant,  was  not  entitled  to  a  life 
interest  in  the  portion  settled,  which  was  ap- 
plicable to  recoup  the  children.  Anderson  v. 
AhhoU,  23  Beav.  467  ;  3  Jur.  (N.S.)  833 ;  5  W.  R. 
381. 


Under  a  deed  poll  dated  in  1833  A.  was  entitled, 
subject  to  certain  successive  life  interests,  to  a 
share  of  certain  sums  thereby  settled.  By  a 
settlement  dated  in  1841,  made  on  the  marriage 
of  A.  with  B.,  B.  covenanted  to  settle  any  pro- 
perty to  which  A.,  or  B.  in  her  right,  should  sub- 
sequently become  entitled.  A.  died  in  1852.  B. 
was  still  living,  but  had  assigned  his  interest. 
There  were  children  of  the  marriage  living.  The 
last  surviving  tenant  for  life  under  the  deed  of 
1 833  having  recently  died,  the  funds  thereupon 
became  distributable  : — Held,  that  the  covenant 
of  the  husband,  being  in  general  terms,  was  not 
to  be  confined  to  property  falling  into  possession 
during  the  coverture,  and  that  the  trustees  of  the 
settlement  of  1841  were  therefore  entitled  to  A-'s 
share  of  the  funds.  Fisher  v.  Shirley,  59  L.  J., 
Ch.  29  ;  38  W.  R.  70. 

Not  Inolnded.] — Covenant  in  a  settlement 
that  in  case  the  wife,  or  the  husband  in  her 
right,  "should  at  any  time  thereafter,  by 
descent,  devise,  bequest,  or  under  the  Statute  of 
Distributions,  acquire,  succeed  to,  or  become 
possessed  of  or  entitled  to  any  property,  real  or 
personal,"  the  same  should  be  settled,  -held  to 
apply  only  to  such  property  of  the  wife  as  she 
became  entitled  to  during  coverture,  and  not  to 
money  to  which  she  became  entitled  after  the 
death  of  her  husband.  Alleywt  v.  Hussty,  22 
W.  R.  203. 

A  marriage  settlement  made  in  1839  recited  an 
agreement  by  the  husband  and  wife  to  covenant 
in  manner  thereinafter  mentioned  as  to  any  per- 
sonal property  which  during  their  joint  lives 
should  be  given  or  bequeathed  to  the  wife  or  the 
husband  in  her  right,  and  contained  a  joint  and 
several  covenant  by  the  husband  and  wife  that 
if  at  any  time  aft«r  the  marriage  and  during  the 
wife's  life  any  personal  estate  should  be  given  or 
bequeathed  or  come  to  or  devolve  upon  the  wife 
or  the  husband  in  her  right,  then  the  husband 
and  wife  would  vest  such  property  in  the 
trustees  of  the  settlement  on  the  trusts  therein 
expressed  for  the  husband  and  wife  during  life 
and  thereafter  for  the  children  of  the  marriage : — 
Held,  that  personal  property  which  after  the 
husband's  death  came  to  the  wife  as  next-of-kin 
of  an  intestate  was  not  bound  by  the  covenant. 
Edwards,  In  re,  (ante,  col.  842),  followed.  Cogh- 
Ian,  In  re,  Broughton  v.  BrougJUon,  63  L.  J., 
Ch.  671  ;  [1894]  3  Ch.  76  ;  8  R.  384  ;  71  L.  T. 
186  ;  42  W.  R.  634. 

Property  nnder  Hnsband'i  Will.]— A  settle- 
ment contained  a  covenant  by  husband  and  wife 
to  concur  in  settling  all  property  which  the  wife, 
or  the  husband  in  her  right,  might  thereafter 
become  entitled  to  or  interested  in,  under  the 
will  of  the  wife's  father,  or  any  other  person 
whomsoever : — Held,  that  the  covenant  did  not 
apply  to  property  acquired  by  the  wife  under 
the  husband's  will  subsequently  made ;  but  did 
apply  to  a  reversion  under  a  subsequent  will  of 
the  father  which  did  not  fall  into  possession  till 
after  the  husband's  death.  Dickinson  v.  DUl- 
wyn,  39  L.  J.,  Ch.  266  ;  L.  R.  8  Bq.  546 ;  22  L.  % 
647  ;  17  W.  R.  1122. 

A  joint  and  several  covenant  by  an  intended 
husband  and  wife,  that  if  the  wife,  her  execu- 
tors or  administrators,  or  her  husband,  his  exe- 
cutors or  administrators,  in  her  right,  should 
"at  any  one  time  thereafter"  become  absolutely 
entitled  to  any  real  or  personal  estate,  the  hus- 
band and  wife  respectively,  or  their  respective 
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executors  or  aclministrators,  would  bring  it  into 
settlement,  does  not  apply  to  real  and  personal 
estate  coming  to  the  wife  under  the  husbantrs 
will.  Cart^  v.  Carter,  39  L.  J.,  Ch.  268  ;  L.R.  8 
Eq.  561  ;  21  L.  T.  194. 

Effect  of  Divorce.] — A  husband  and  wife  cove- 
nanted to  settle  any  property  which  the  wife,  or 
the  husband  in  her  light,  should  at  any  time 
become  possessed  of  (luring  the  coverture.  A 
decree  nisi  for  the  dissolution  of  the  marriage 
was  pronounced  ;  but  pending  the  decree  being 
made  absolute,  the  husband  and  wife  appointeil 
a  new  trustee,  and  property  fell  into  possession  : 
— Held,  not  bound  by  the  covenant.  Pcarson'g 
Trugts,  In  re,  26  L.  T.  393  ;  20  W.  R.  522. 

Judicial  Separation — Effect  of,  npon  Cove- 
nant.] — Where  amaniage  settlement  contained 
a  covenant  to  settle  all  property  (except  jewol- 
leiy  and  money  up  to  200Z.)  which  the  wife,  or 
her  husband  in  her  right,  might  acquire  "  during 
the  intended  coverture,"  and  after  a  decree  for 
judicial  separation  the  wife  became  entitled  to 
certain  stocks : — Held,  that  by  virtue  of  s.  25 
of  the  Divorce  Act,  1867,  the  stocks  belonged  to 
her  as  a  feme  sole,  and  that  the  covenant  to 
settle  "  during  the  coverture  "  had  become  in- 
operative. Dawes  v.  Creyhe,  54  L.  J.,  Ch.  1096  ; 
30  Ch.  D.  500  ;  53  L.  T.  292  ;  33  W.  R.  869. 

Legacy  under  s.  38  of  Willi  Act.]— A  testator 
gave  a  legacy  to  his  daughter,  who  predeceasetl 
him,  leaving  her  husband  and  issue  surviving  : 
— Held,  that  notwithstanding  the  fictitious  sur- 
vivorship created  by  s.  33  of  the  Wills  Act  for 
the  purpose  of  preventing  a  lapse,  the  legacy 
was  not  acquired  during  her  coverture.  Pearcv 
V.  Graham,  1  N.  R.  507  ;  32  L.  J.,  Ch.  359  ;  9  Jur. 
(N.S.)  568  ;  8  L.  T.  378  ;  11  VV.  R.  415. 

V.  Property  settled  to  Separate  Use  of  Wife. 

In  Oeneral—Kot  Included.] — Covenant  to 
settle  after-acquired  property  held  not  to  include 
property  afterwards  settled  to  separate  use  of 
wife  with  proviso  against  alienation.  Brookes  v. 
Keith,  1  Dr.  &  Sm.  462 ;  7  Jur.  (N.S.)  482  ;  4 
L.  T.   541  ;  9  W.  R.  565. 

In  a  marriage  settlement  in  which  there  were 
no  recitals,  the  intended  husband  covenanted 
with  the  intended  wife  and  the  trustees  that  he 
would,  at  the  request  of  the  trustees  or  trustee 
for  the  time  being,  join  with  the  wife  in,  or  other- 
wise do,  all  such  acts  as  might  be  required  on  his 
part  in  settling  the  after-acquired  property  of 
the  wife.  And  it  was  thereby  agreed  and  declared 
that,  in  the  meantime  until  such  settlement 
should  be  made,  the  property  should  be  held  upon 
the  trusts  upon  which  the  same  was  thereby 
covenanted  to  be  settled  : — Held,  that  property 
to  which  the  wife  had  become  entitled  during 
the  marriage  for  her  separate  use  was  not 
bound  by  the  covenant.  Macplierson,  In  re, 
Macpherson  v.  Macpfierson,  55  L.  J.,  Ch.  922  ; 
55  L.  T.  346. 

Gift    with   Bestraint   on   Anticipation.] — A 

restraint  on  anticipation  is  equivalent  to  a 
restraint  on  alienation,  and  accordingly  the 
shares  of  married  women  in  residuary  real  and 
personal  estate  given  to  them  by  will  for  their 
separate  use  without  power  of  anticipation,  are 
not  bound  by  covenants  for  settlement  of  after- 
acquired  property  contained  in  their  respective 


marriage  settlements  ;  and  the  capital  of  the 
personal  estate  is  not  payable  to  them  on  their 
separate  receipt.  Cvt-rty,  In  re,  Glhson  v.  May, 
55  L.  J.,  Ch.  906  ;  32  Ch.  D.  361  ;  54  L.  T.  665 ; 
34  W.  R.  541. 

Where  ezpreuly  Excepted.] — Covenant  to 
settle  the  wife's  after-accpired  property  (save 
and  except  "  any  estate  or  effects  already  settled 
to  her  separate  use  ")  : — Held,  not  to  include  a 
legacy  aiterwards  bequeathed  to  her  for  her 
separate  use.  Whitgretxte  v.  Whitgreare,  33 
Beav.  533.  S.  P.,  Coventry  v.  Cotenii-y,  32  Beav. 
612  ;  2  N.  R.  349 ;  9  Jur.  (N.S.)  613 ;  8  L.T.  819 ; 
11  W.  R.  868. 

A  settlement,  in  which  the  wife's  property 
was  vested  in  trustees  for  her  separate  use, 
without  anticipation,  contained  a  covenant  by 
the  husband  and  wife  that  if  at  any  time  during- 
the  joint  lives  of  them  any  further  portion  or 
estate  should  come  to  either  of  them,  under  any 
will,  or  otherwise,  they  would  settle  it  (except 
such  future  estate  as  should  be  otherwise  settled 
previously)  upon  the  same  trusts  : — Held,  that  a 
legacy  to  the  wife  for  her  se[)arate  use,  free 
from  the  debts,  control,  and  engagements  of  her 
husband,  was  excluded  from  the  covenant.  Kane 
V.  Kafw,  50  L.  J.,  Ch.  72  ;  16  Ch.  D.  207  ;  43 
L.T.  657;  29  W.  R.  212. 

Where  Covenant  hy  Hnsband  Only.] — A  cove- 
nant, by  a  husband  alone,  to  settle  the  after- 
acquired  property  of  the  wife,  does  not  bind  her 
separate  property,  but  such  a  covenant  of  the 
husband  and  wife  does.  Such  a  covenant  to 
settle  does  not  bind  property  over  which  a  wife 
is  deprived  of  the  power  of  disposition.  Coventry 
V.  Coventry,  32  Beav.  612  ;  2  N.  R.  359  ;  9  Jur. 
(N.S.)  613  ;  8  L.  T.  819  ;  11  W.  R.  868. 

In  a  settlement  the  husband  alone  covenanted 
to  settle  any  property  which  his  wife,  or  he  in 
her  right,  might  thereafter  acquire  : — Held,  that 
property  afterwards  given  to  the  wife  for  her 
separate  use,  was  not  affected.  Travers  v. 
Traters,  2  Beav.  179.  S.  P.,  Ravisden  v.  Smith, 
2  Drew.  298  ;  2  Eq.  R.  660  ;  23  L.  J.,  Ch.  757 ; 
18  Jur.  566  ;  2  W.  R.  435  ;  Mainwaring's  Se/tle- 
went,  In  re,  L.  R.  2  Eq.  487  ;  14  W,  R.  887  ; 
Hammond  v.  Ilamnumd,  19  Beav.  29  ;  3  Eq,  R. 
119  ;  2  W.  R.  36  ;  Townsend  v.  Barrowby,  27 
L.  J.,  Ch.  553  ;  4  Jur.  (N.s.)  353  ;  6  W.  R.  413  ; 
Gataker  v.  Reynardson,  12  L.  T.  134  ;  13  W.  R. 
417. 

A  covenant  by  a  husband  to  join  his  wife  in 
settling  all  property  to  which  she  should  become 
entitled  : — Held,  not  to  bind  a  legacy  subse- 
quently given  to  the  wife  to  be  at  her  own  dis- 
posal and  not  subject  to  the  jus  mariti,  or  liable 
to  be  affected  by  his  debts  or  deeds.  Grey  v. 
Stuart,  2  Giff.  398  :  30  L.  J.,  Ch.  884  ;  7  Jur. 
(N.8.)  989  ;  5  L,  T.  200. 

By  a  Scotch  settlement  all  future  property  of 
the  wife  was  settle*.l  on  the  husbaml  for  life, 
with  remainder  to  the  wife.  A  legacy  of  2,000/. 
was  afterwards  bequeathed  for  the  wife's 
separate  use  for  life,  without  anticipation,  with 
trusts  over  for  the  husband  and  children.  The 
husband  having  become  bankrupt : — Held,  that 
his  assignees  had  no  interest  in  the  dividends  on 
the  2,000/.  which  were  ordei-ed  to  be  paid  to  the 
wife  during  her  life.  Duncan  v.  Cannan,  4 
W.  R.  2. 

Where  it  was  agreed  by  an  intended  husband, 
that  any  money  which  he  might  devolve  to  the 
wife,  should  be  settled  on  her  and  his  children 
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by  her,  he  drawinjr  the  interest,  and  the  wife's 
father  afterwards  bequeathed  a  legacy  for  her 
separate  use,  as  to  which  she  died  intestate  : — 
Held,  that  the  lef^acy  was  not  subject  to  the 
trusts,  but  that  the  husband  took  it  jure  mariti, 
and  that  a  settlement  which  had  been  prepared 
at  his  instance,  by  which  the  interest  was  settled 
upon  himself  for  life,  and  the  principal  upon  the 
children,  s^iould  be  carried  into  execution. 
Drury  v.  Scottj  4  Y.  &  C.  264  ;  5  Jur.  406. 

To  an  action  for  money  had  and  received,  a 
plea,  by  way  of  defence  on  equitable  grounds, 
that,  by  a  marriage  settlement,  the  plaintiff 
covenanted  to  settle  any  personal  estate  he 
might  acquire  in  his  wife's  right,  and  that  this 
money  was  bequeathed  to  her  separate  use.  is 
bad,  such  a  covenant  not  applying  to  money 
bequeathed  to  the  separate  use  of  the  wife. 
Slover  V.  Cottrell,  6  El.  &  Bl.  497  ;  26  L.  J., 
Q.  B.  7  ;  2  Jur.  (N.8.)  1046. 

Where  GoTenAiit  by  Hasband  and  Wife.] — A 

feme  being  entitled  to  a  reversionary  interest  for 
her  separate  use,  both  she  and  her  intended 
husband  separately  covenanted  to  settle  any 
property  which  she,  or  her  husband  in  her  right, 
was  or  might  become  entitled  to :  the  above 
interest  having  fallen  into  possession  was  held 
subject  to  the  settlement.  Tawney  v.  Ward^  1 
Beav.  663. 

Husband  and  wife  covenanted  to  settle  "  all 
property  which  should  come  to  her  absolutely, 
and  not  bound  by  any  trust  or  provision  other- 
wise than  for  her  absolute  use  *'  : — Held,  that 
the  property  bequeathed  to  her  "  for  her  separate 
use  absolutely  "  was  bound  by  the  covenant,  and 
that  chattels  bound  by  the  covenant  were  to  be 
enjoyed  in  specie.  M'dford  v.  Peile^  17  Beav. 
602  ;  2  W.  R.  181. 

F.  was  entitled,  as  the  only  child  of  her  father 
and  mother,  subject  to  their  life  interests  and 
to  a  power  of  appointment  in  favour  of  children, 
grandchildren,  or  other  issue  given  to  them  or 
the  survivor  of  them,  to  7,500/.  In  the  settle- 
ment made  on  the  marriage  of  F.  with  D.  was 
a  covenant  by  D.  and  F.  to  assure  to  the  trus- 
tees all  real  and  personal  estate  vested  in  F., 
or  which  should  become  vested  in  D.  in  her 
right,  and  all  real  and  personal  estate  which  F. 
and  £).,  in  her  right  during  the  coverture,  might 
become  entitled  to.  D.  died,  leaving  two 
children  ;  then  F.'s  father  died,  without  having 
exercised  the  power.  F.'s  mother  then  died, 
having  by  her  will  appointed  the  whole  fund  to 
F.  ab«)lutely  for  her  separate  use  : — Held,  that 
the  fund  was  subject  to  the  covenant.  Frowd, 
In  re,  4  N.  R.  54  ;  13  L.  T.  867. 

In  a  settlement  it  was  declared,  and  the 
husband  covenanted,  that  in  case  during  the 
coverture  any  real,  personal,  or  mixed  estate 
should  come  to  or  vest  in  the  wife,  or  the  hus- 
band in  her  right,  by  devise,  descent,  gift,  or 
otherwise,  it  should  be  settled  by  the  husband, 
his  executors  and  administrators,  and  the  wife : 
Held,  that  a  legacy  given  to  the  separate  use  of 
the  wife  was  within  the  covenant.  Campbell  v. 
Bainhridgc.  37  L.  J.,  Ch.  634  ;  L.  R.  6  Kq.  269  ; 
19L.  T.  254;  17  W.  R.  6. 

An  intended  husband  and  wife  covenanted  to 
settle  all  property  to  which  the  wife  then  wan, 
or  during  the  coverture  she  or  her  husband  in 
her  right  should  become,  entitled  by  devise, 
bequest,  or  otherwise  "  for  any  estate  or  interest 
whatsoever.''  During  the  coverture  the  wife's 
father  died,  having  by  his  will  devised   and 


bequeathed  a  moiety  of  his  residuary  real  per- 
sonal estate  to  her  "for  her  i<eparate  use,  and 
independently  of  any  hitsband  "  : — Held,  that 
the  moiety  was  bound  by  the  covenant.  Main- 
waring's  Settlement^  In  I'e  (supra,  col.  860),  not 
foUowetl.  Allnutt,  In  re.  Pott  v.  Branfey,  52 
L.  J.,  Ch.  299  ;  22  Ch.  D.  275  ;  48  L.  T.  155  ;  31 
W.  R.  469. 

Where  Covenant  by  Wife.]— A  covenant  by 
the  intended  wife  to  settle  property  which  shall 
afterwards  devolve  upon  her,  binds  all  property 
to  which  she  may  subsequently  become  entitled 
to  her  separate  use  for  an  interest  exceeding  an 
estate  for  her  own  life,  and  not  subject  to  re- 
straints on  anticipation.  Portadawn^  Bufigan- 
non  and  Omagh  Jvnction  Ry,^  In  re^  Ir.  R.  1  Eq. 
293. 

Property  settled  to  the  separate  use  of  a 
married  woman  will  not  be  bound  by  a  covenant 
by  her  to  settle  after-acquired  property  if  there 
are  directions  showing  the  donor's  intention  that 
it  should  lot  be  so  bound.  Young,  Ex  parley 
15  W.  R.  975. 

An  intendeil  wife  assigned  nil  the  property  to 
which  she  then  was,  or  to  which  she  or  her 
intended  husband  in  her  right  should,  during 
coverture,  become  entitled,  upon  the  trusts 
thereby  declared,  for  herself,  the  husband,  and 
the  children  of  the  marriage.  The  wife,  during- 
coverture,  in  exercise  of  a  p.wer  contained  in  and 
conferred  by  a  will,  appointed  to  herself,  for  her 
separate  use,  a  sum  of  1,000/.,  and  an  annuity  of 
100/.  for  her  life,  reserving  a  power  of  revoca- 
tion : — Held,  that  upon  the  appointment  of  the 
1,000/.  for  her  own  absolute  use,  that  sum  became 
bound  by  the  settlement,  and  the  power  of 
revocation  was  ineffectual :  —  Held,  ^so,  that 
the  interest  in  the  annuity  of  100/.  for  her  own 
life,  for  her  separate  use,  which  the  wife  took 
under  her  appointment  Tan  interest  in*  con- 
formity with  that  which  she  would  have  taken 
under  the  settlement  if  the  annuity  hatl  been 
otherwise  acquired),  was  not  disturbed  by  the 
settlement,  inasmuch  as  it  was  not  the  intention 
that  any  after -acquired  property  should  be 
taken  otherwise  than  in  the  state  in  which  it 
should  be  so  acquired.  Eivart'y.  Ihvart,  11 
Hare,  276  ;  1  Eq.  R.  536  ;  17  Jur.  1022  ;  1  W.  R. 
466. 

Covenant  by  Wife  under  Age.]— A  married 
woman  having,  by  her  settlement,  executed 
when  a  minor,  covenanted  to  confirm  the 
settlement,  and  also  to  settle  future  property ; 
and  having  acquired,  by  bequest,  personal 
property  to  her  separate  use : — Held,  bound  to 
elect  either  to  bring  the  bequest  into  settlement, 
or  to  make  compensation  out  of  reversionary 
personalty,  and  other  property  to  which  she 
would  be  entitled  under  the  settlement,  for  her 
separate  use,  with  a  restraint  on  anticipation. 
Willottghby  v.  Middleton,  2  J.  &  H.  344 ;  31 
L.  J.,  Ch.  683  ;  8  Jur.  (N.8.)  1055  ;  6  L.  T.  814  ; 
10  W.  R.  460. 

An  agreement  by  husband  and  wife,  in  an 
ante-nuptial  settlement,  for  the  settlement  by 
the  husband  and  wife  of  the  wife's  after-acquired 
property,  is  a  covenant  by  the  wife  as  well  as  by 
the  husband,  whether  the  wife  is  a  minor  or  of 
full  age.  She  may,  after  attaining  twenty-one, 
and  during  the  coverture,  elect  whether  the 
covenant  shall  be  binding  on  her  separate 
estate  or  not,  but  in  electing  to  confirm  the 
covenant,  she  thereby  binds  only  that  separate 
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property  to  which  she  is  entitled  at  the  date  of 
the  confirmation,  and  not  that  to  which  she  may 
subsequently  become  entitled.  Semble,  the 
doctrine  of  election  or  compensation  does  not 
apply  in  the  case  of  a  married  woman  entitled 
for  her  separate  use  with  a  restraint  on  antici- 
pation. Willou^hby  v.  Middleton^  supra,  ques- 
tioned on  this  point.  Smith  v.  LucaSy  18  Ch.  D. 
hU  ;  45  L.  T.  460 ;  30  W.  R.  451. 

Effect  of  Beoital.] — ^A  settlement  recited  an 
agreement  that  the  intended  husband  and  wife 
should  covenant  for  the  settlement  of  such 
property  as  should  devolve  upon  the  wife  or  the 
husband  in  her  right  through  C. ;  and  the 
husband  and  wife  severally  covenanted  that  if 
they  or  the  husband  in  right  of  the  wife  should 
become  possessed  of  or  entitled  to  any  such 
property,  except  interests  given  to  the  wife  for 
her  life,  and  which,  as  was  thereby  stated, 
-should,  unless  settled  to  her  separate  use,  be  so 
settled,  then  such  property  should  be  settled  : — 
Held,  that  the  covenant  did  not  include  pro- 
perty bequeathed  by  C.  to  the  wife  absolutely 
tor  her  separate  use,  and  that  the  construction 
was  not  altered  by  the  recital  or  the  words  of 
exception.  Burn^Murdoch  v.  Charles  worth,  23 
W.  R.  743. 

By  a  settlement,  after  a  recital  that  it  was 
agreed  that  all  property  which  during  the 
coverture  should  devolve  upon  the  wife  or  the 
husband  in  her  right  should  be  settled,  it  was 
-witnessed  that  it  was  thereby  agreed  and 
•declared  between  and  by  the  parties  thereto, 
and  the  husband  thereby  covenanted  that  if 
during  the  coverture  any  real  or  personal  estate 
-should  devolve  on  the  wife  or  the  husband  in 
her  right,  he  would  join  and  concur  in  settling 
the  same.  A  sum  afterwards  became  payable  to 
the  wife  for  her  separate  use : — Held,  that  as 
the  operative  part  of  the  deed  was  clear,  the 
recital  could  not  control  it — that  there  was, 
therefore,  no  covenant  by  any  one  but  the  hus- 
band— ^and  the  wife  was  not  bound  to  bring  into 
-settlement  property  given  to  her  separate  use. 
Dawes  v.  Tredtoell,  18  Ch.  D.  354  ;  45  L.  T.  119 ; 
-29  W.  R.  793— C.  A. 

Ko  Covenant  by  Wife — Seoitals.] — A  marriage 
settlement  contained  a  recital  of  an  agreement 
that  all  such  personal  estate  above  a  certain 
value  as  should  during  the  coverture  be  given  or 
l)equeathed  to  or  otherwise  vest  in  the  wife 
-should  be  settled,  and  that  the  husband  should 
enter  into  the  covenant  in  that  behalf  therein- 
after contained.  The  corresponding  operative 
part  of  the  deed  was  a  covenant  by  the  husband 
alone  (without  the  usual  words  "  It  is  hereby 
agreed  ")  that  he  and  his  wife  would  settle  such 

Eroperty,  and  that  until  such  settlement  the 
usband  and  wife  should  stand  possessed  of  the 
-same  upon  the  trusts  of  the  settlement.  The 
wife  as  well  as  the  husband  executed  this  sc^ttle- 
ment,  and  during  the  coverture  property  was 
given  to  the  wife  for  her  separate  use : — Held, 
that  the  operative  words  were  sufficiently  am- 
biguous to  enable  the  court  to  look  at  the 
recitals,  and  that  on  the  whole  instrument  the 
wife's  after-acquired  separate  property  was 
'bound  by  the  covenant.  J)e  Bos'  Tru^t,  In  re, 
Hardwicke  v.  Wilnwt,  56  L.  J.,  Ch.  73  ;  31  Ch.  D. 
81 ;  53  L.  T.  524  ;  34  W.  R.  36. 

Effoot  of  Married  Women's  Property  Aot.]— 

A  settlement  made  in  1862  contained  an  agree- 


ment for  settlement  of  any  future-acquired  pro- 
perty of  the  wife  (except  interests  settlecl  to 
her  separate  use).  The  wife,  after  the  Married 
Women's  Property  Act,  1882,  became  entitled 
absolutely  to  a  bequest  without  any  limitation 
as  to  separate  use : — Held,  that  by  s.  19  of  the 
above  act  the  settlement  was  exempted  from  the 
5th  and  other  sections ;  and  that  the  bequest 
came  within  the  covenant  to  settle  future- 
acquired  property,  and  must  be  dealt  with  as  if 
the  act  had  never  been  passed.  Stoiwr's  Trust*, 
In  re,  52  L.  J.,  Ch.  776  ;  24  Ch.  D.  195  ;  48  L.  T. 
963  ;  32  W.  R.  413. 

By  ante-nuptial  settlement  of  1873  the  hus- 
band and  wife  covenanted  to  settle  after-acquired 
property  of  the  wife  other  than  personal  chattels, 
savings  out  of  her  separate  income,  or  any 
moneys  not  exceeding  in  each  case  the  value  of 
1 ,00OZ.,  "  or  any  property  belonging,  or  which 
may  be  given  or  bequeathed  to  or  settled  upon 
her  for  her  separate  use,  all  which  accepted 
articles  and  property  shall  belong  to  the  said  (wife) 
and  shall  or  may  be  used,  enjoyed,  and  disposed 
of  by  her  accordingly  as  if  she  were  not  under 
coverture."  Under  the  will,  made  in  1844,  of 
her  father,  who  died  in  the  same  year,  the  wife 
became  entitled  to  a  share  of  personalty  exceed- 
ing 1,000Z.,  and  not  limited  to  her  separate  use : 
— Held,  that  having  regard  to  s.  19  of  the 
Married  Women's  Property  Act,  1882 — the  effect 
of  which  is  to  limit  the  operation  of  s.  5  by  pre- 
venting the  provisions  of  marriage  settlements 
from  being  interfered  with  or  affected  by 
withdrawing  therefrom  property,  which  in- 
dependently of  the  act  must  have  been 
brought  into  settlement — the  share  of  the  wife 
under  her  father's  will  had  not  been  made 
separate  estate  so  as  to  fall  within  the  exception, 
but  was  bound  by  the  covenant  to  settle  after- 
acquired,  other  than  separate,  property.  And, 
semble,  per  Cotton,  L.J.,  upon  the  construction 
of  the  covenant,  independently  of  s.  19,  the 
property  in  question  was  not  within  the  ex- 
ception. Stonar^s  Trugts,  In  re  (supra),  ap- 
proved. Whitaker,  In  re.  Christian  v.  Whit' 
aker,  56  L.  J.,  Ch.  261  ;  34  Ch.  D.  227  ;  66  L.  T. 
34  ;  35  W.  R.  217— C.  A. 

By  a  post-nuptial  settlement  made  in  1847,  it 
was  agreed  and  declared  by  and  between  the 
husband,  wife,  and  trustees,  and  the  husband 
covenantetl,  that  all  property  to  which  the  wife, 
or  her  husband  in  her  right,  was  then  or  should 
during  the  coverture  become  possessed  of  or  en- 
titled to,  should  be  assured  upon  trust  for  the 
wife  for  life  to  her  separate  use  without  jwwer 
of  anticipation,  and  after  her  death  upon  trusts 
in  favour  of  the  husband  and  issue  of  the  mar- 
riage. During  the  coverture,  property  of  the 
wife  was  reduced  into  possession  by  the  husband, 
and  settled  upon  the  trusts  of  the  settlement. 
In  1883  the  wife  became  entitled,  as  one  of  the 
next-of-kin  of  a  deceased  testator,  to  a  share  of 
undisposed-of  personalty  : — Held,  first,  that  the 
operation  of  s.  6  of  the  Married  Women's  Pro- 
perty Act,  1882,  conferring  on  women  married 
before  the  1st  of  January,  1883,  the  right  to 
hold  and  dispose  of  as  their  separate  property  all 
real  and  personal  property  accruing  after  that 
date,  was  not  displaced  by  s.  19  of  the  act, 
which  saves  "any  settlement  or  agreement  for 
a  settlement  made  or  to  be  made,  whether  before 
or  after  marriage,  respecting  the  property  of 
any  married  woman"  ;  but  that  s.  19  referred 
only  to  settlements  made  by  and  binding  upon 
married  women  ;  and,  therefore,  that  the  settle- 
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ment,  so  far  as  it  purported  to  be  made  by  the 
wife,  being  void,  the  wife  was  entitled  to  the 
undisposed-of  persoaaltj  as  her  separate  pro- 
perty. Stoiurs  Tntsts,  In  re  (supra),  dis- 
tingiiislied.  Secondlj,  that  the  wife  could  be 
put  to  her  election,  notwithstanding  that  the 
compensating  fund  was  subject  to  restraint  on 
:anticipation.  Queade's  Trusts,  In  re^  54  L.  J., 
CJh.  786  ;  63  L.  T.  74  ;  83  W.  R.  816. 

The  effect  of  s.  19  of  the  Married  Women's 
Property  Act,  1882,  is  so  to  modify  the  operation 
of  s.  5,  that  the  persons  interested  under  a  settle- 
inent  of  the  property  of  a  married  woman  are 
xiot  hy  s.  5  deprived  of  any  benefit  to  which  they 
"wrould  have  been  entitled  under  the  settlement 
an  case  s.  6  had  not  been  enacted.  Hancock  v. 
Hancock,  67  L.  J.,  Ch.  39fi  ;  38  Ch.  D.  78  ;  58 
I^.  T.  906  ;  36  W.  R.  417— C.  A. 

An  ante-nuptial  settlement  executed  in  1870, 
<;ontained  a  covenant  by  the  husband  with  the 
t;rustees  that  he  would  settle,  or  concur  with 
■Che  wife  in  settling,  any  property  which  during 
"the  coverture  should  conoe  to  her  or  to  him  in 
"her  right.  The  settlement  did  not  contain  any 
«uch  covenant  by  the  wife,  or  any  joint  agree- 
ment or  declaration  to  that  effect.  In  1883,  on 
the  death  of  the  wife's  mother,  the  wife  became 
entitled  under  her  will  to  a  share  of  the  mother  s 
personal  estate,  which  was  not  limited  by  the 
^'ill  to  the  separate  use  of  the  wife : — Held, 
^hat  this  share  was,  notwithstanding  the  act  of 
1882,  bound  by  the  covenant  in  the  settlement. 
^ueadt^s  Trusts,  In  re  (supra),  disapproved.   lb. 

Infancy  of  Wife — Sabaeqnent  Sepndiation— 
^Karried  WoxnAn'a  Property  Act,   1882.]— Any 

property  of  a  woman  married  after  the  Married 
"Women's  Property  Act,  1882,  which  would  have 
t>een  bound,  apart  from  the  Act,  by  an  assign- 
ment of  the  husband  alone  in  a  settlement,  is 
-still  bound  by  such  assignment  under  s.  19, 
notwithstanding  s.  2,  which  makes  the  property 
of  a  woman  married  after  the  act  her  separate 
property.  Hancock  v.  Hancock  (supra)  ap- 
plied and  followed.  StcreM  v.  Trevor- Qarriek^ 
€2  L.  J.,  Ch.  660  ;  [1893]  2  Ch.  807  ;  3  R.  468  ; 
"69  L.  T.  11  ;  41  W.  R.  412. 

vi.  Other  Property, 

Under  Poorer  of  Appointment] — A  covenant 
%)y  husband  and  wife  to  settle  after-acquired 
property  to  which  she  or  he  in  her  right  shall 
become  entitled  in  possession,  reversion^  re- 
mainder, or  expectancy,  does  not  apply  to  a 
:general  power  of  appointment  and  a  life  in- 
terest given  to  her  under  a  will.  Tomnthend  v. 
Harrowhy,  27  L.  J.  Ch.  553  ;  4  Jur.  rN.8.)  363  ; 
•6  W.  R.  413. 

Assignment  of  property  to  be  acquired  by  wife 
'will  not  make  property  over  which  she  acquires 
a  power  only,  subject  to  the  settlement,  unless 
■she  exercise  the  power  in  favour  of  herself  ab- 
solutely. Eioart  V.  Ewart,  1  Eq.  R.  636 ;  1  W.  R. 
466. 

A  covenant  in  a  settlement  to  settle  property 
to  be  acquired  "  under  or  by  virtue  of  "  the  will 
-of  the  wife's  father : — Held,  not  to  comprise 
property  over  which  the  father  had  by  will  ex- 
ercised a  power  of  appointment  amongst  his 
•children,  given  to  him  by  an  earlier  settlement. 
Evans  v.  Jennings^  1  N.  R.  178. 

Property  Ezpreasly  Ezoepted.]— By  a  deed  of 
ante-nuptial  settlement,  the  intended  husband 
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covenanted  with  the  intended  wife  that  "ha 
will  have  no  claim  or  demand  to  that  part  of  the 
lands  of  B.  now  in  her  possession,  nor  any  stock 
thereon,  nor  to  the  crops  thereof  during  her  life, 
nor  to  the  furniture  of  said  house  ;  but  she  is  to 
have    claim    and  control  over  the   stock    and 
furniture  during  her  natural  life,  and  that  she 
can  dispose  of  the  farm  and  lands  of  B.,  together 
with  the  furniture  of  the  said  house  thereon, 
together  with  the  crops  growing  on  the  said 
premises    at  the    time  of    her  death,  and  the 
house  and  furniture,  either  by  deed  or  will,  to 
such  person  or  persons  as  she  may  think  fit.'* 
The  wife  was  seised  of   the  lands  of  B.  for  a 
freehold  estate,  and  after  marriage  she  fanned 
these  lands,  and  purchased  farming  stock  out  of 
the  profits.    She  died  in  her  husband's  lifetime, 
having  made  a  will,  by  which  she  devise  I  anci 
bequeathed  to  P.  **the  said  lands  and  all  the 
stock  that  may  be  thereon,  and  all  the  household 
furniture    in    the    dwelliug-housc  on   the  said 
lands  "  : — Held,  upon  the  true  construction  of 
the  settlement,  that  the  wife  had  power  to  dis- 
pose by  will  of  the  stock  on  the  lands  of  B.  at 
th3  time   of    her    death.      Purcell  v.  Sheehy^ 
16  L.  R.  Ir.  439. 

Personalty— Not  Inoluded.] — The  five  children 
of  a  testator  were  absolutely  entitled  to  his  re- 
sidue. One  of  them,  on  her  marriage,  settled 
her  fifth  and  aU  other  her  share  by  survivorship 
or  otherwise,  and  all  her  right,  contingent,  re- 
versionary, or  otherwise,  possibility,  &c.,  therein. 
She  afterwards  became  entitled  to  a  further 
share  by  the  death  of  a  brother  intestate: — 
Held,  that  it  was  not  included  in  the  settlement. 
Edu)ard9Y,Broughton,  32  Beav.  667;  2  N.  R. 
476;  11  W.  R.  1038. 

Settlement  by  a  husband  of  all  his  personal 
estate  to  which  he  was  then  or  might  thereafter 
become  entitle.i,  in  trust  for  himself  for  life, 
with  remainder  absolutely  to  his  wife : — Held, 
not  to  comprise  his  interest  in  a  fund  bequeathed 
to  him  for  life,  with  remainder  to  his  children. 
St,  Auhyn  v.  Humphrey^  22  Beav.  175. 

A  covenant  by  a  husband  to  settle  all  future- 
acquired  property  on  himself,  his  wife  and 
children,  does  not  include  his  life  interest  in 
property  bequeathed  to  him,  with  a  direction  to 
settle  it  on  himself  and  his  family.  White  v. 
Briggs,  22  Beav.  176. 

D.,  by  his  settlement,  agreed  that  if  he  then 
was,  or  should  during  the  intended  coverture 
become  entitled  to  any  property  of  the  value  of 
lOOZ.  or  upwards  from  any  estate  or  interest 
whatsoever,  he  would  settle  the  same.  He  was 
at  the  time  in  receipt  of  half-pay,  which  he 
subsequently  commuted  for  2,1752. : — Held,  that 
the  commutation  money  was  not  bound  by  the 
settlement.  Churchill  v.  Denny,  44  L.  J.,  Ch. 
678  ;  L.  R.  20  Eq.  634  ;  23  W.  R.  825. 

A  covenant  in  a  marriage  settlement  to  settle 
after-acquired  property  of  the  wife  does  not 
bind  investments  made  by  her  with  the  savings 
of  her  separate  income.  Lewis  v.  Madocks  (post, 
col.  879),  explained.  Bendy,  In  re,  Wallis  v. 
Bendy  (ante,  col.  849),  differed  from.  Finlay  v. 
Barling,  66  L.  J.,  Ch.  348  ;  [1897]  1  Ch.  719  ;  76 
L.  T.  461  ;  45  W.  R.  445. 

Sealty — Inolnded.] — By  a  settlement,  of  1794, 
A.  conveyed  certain  specified  lands,  together  with 
all  other  the  lands  which  he  was  then  or  there- 
after might  be  entitled  to,  in  reversion,  remainder, 
or  otherwise  howsoever,   to    the  trustees,  and 
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covenanted  to  do  any  act  if  required,  concerning 
the  specified  lands,  or  any  other  lands  which  he 
sho  dd  thereafter  be  entitled  unto,  for  the  further 
carrying  out  the  settlement/  In  1819  a  judg- 
ment was  recovered  against  A. ;  and,  in  1839,  he 
became  entitled,  as  heir-at-law  of  his  brother,  to 
oth or  lands  not  specified  in  the  settlement.  In 
18.')9  A.  died  : — Held,  that  the  trusts  of  the  dee<l 
of  1794  attach  to  the  latter  lands  on  their 
acquisition  by  A.,  without  any  further  act  by 
him,  and  that  his  eldest  son,  claiming  under 
that  dee<l,  was  entitled  to  hold  them  discharged 
of  the  judgment.  Stack  v.  Riyte^  12  Ir.  Ch.  K. 
246. 

P.,  on  h's  marriage  with  T..  execit^d  a  bond 
t<i  bj  void,  if,  in  the  event  of  T.  hurviving  P., 
his  executors,  &c.,  should,  within  three  months 
after  his  decease,  pay  to  trustees  1,0  >0/.  in  trust 
for  T.,  and  if  in  the  event  of  P.  surviving  T.,  and 
thero  bjing  any  children  of  the  marriage  living 
at  the  decease  of  P.,  his  executors,  &c.,  should, 
within  three  months   after  his  decease,   pay  to 
trustees  1,000-^  in  trust  for  such  children  ;  "and, 
furth^^r,   if    P.  should    during  his  natural   life 
become  seised  of  any  messunges,  &c.,  in  posses- 
sion, and  should  settle  the  same  upon  T.  and  the 
issue  of  the  said  intended  marriage,  to  such  ases 
as  should  be  thought  requisite,  the  better  to  make 
a  provision  for  T.,  in  case  she  shoid  I  happen  to 
survive  P."     Alter  the  death  of  T.,   P.  having ' 
married  again,  and  then  bjc  )me  seised  of  real ' 
estates,  and  having  at  his  death  left  issue  by  both  ' 
mari'iages,  such  real  estates  were  held  subject  to  ' 
the  obligation,  and  settled  on  the  issue  of   the  | 
firet  marriage.     Frehhle  v.  Bttghunt^  1  Swanst. 
809  ;  1  Wils.  Ch.  Ifil. 

A  settlement  made  in  1819  recited  an  agree- 
ment that  ''oie  moiety  of  all  such  property  as 
A.,  the  settlor,  should,  during  the  intended 
CO  erture,  be  or  become  seised  or  possessed  of,  or 
entitled  unto  should  bj  settled  ;  "  and  contained 
a  covenant  bv  A.  "  that  in  case  any  or  other  real 
estate,  should  during  the  intended  coverture 
accrue  unto  or  vest  in  him,  upon  the  death  of 
any  person  whomwever  he  would  settle  one 
moiety  thereof.  His  father  and  elder  brother 
were  then  living.  The  elder  brother  died  inte-i- 
tate  in  1825,  and  the  father  <lled  in  1828.  There- 
upon A.  became  his  heir-at-law,  and  certain 
lauds  and  ten  ;ments,  of  which  he  had  a  vested 
re  naimler  in  tail  expectant  on  the  death  of  his 
fa' her,  and  defeasible  under  the  father's  power 
of  appointment  (not  exercised),  fell  into  posses- 
sion. A  disentailing  deed  was  afterwanU  exe- 
cuted by  A. : — Held  (reading  the  covenant  with 
thj  assistance  of  the  recital),  thit  the  estate, 
which  became  vested  in  fee  in  the  settlor,  was  an 
estate  which  accrued  to  him  for  the  first  time, 
an  I  became  an  indefeasible  estate  in  possession 
ui)on  the  death  of  his  father,  and  therefore  was 
included  in  the  expression  "  of  any  person  whom- 
8(33ver,"  and  was  subject  to  the  covenant. 
Mudureaii  v.  Lane^  5  Jur.  (N.s.)  56 ;  7  W.  B. 
1S5. 

On  the  marriage  of  an  English  lady  with  a 
foreigner,  her  bank  annuities  were  settled  in 
trust  for  her,  her  husb;ind,  and  their  children  : 
and  her  real  estates  were  directed  t  >  be  sold  and 
the  prtxluce  held  on  similar  trusts.  And  it  was 
agreed  between  all  the  parties,  and  the  husband 
covenanted,  that  in  case  any  real  or  personal 
estate  should  vest  in  the  wife,  or  in  him  in  her 
right,  he.  as  far  as  he  lawfully  could,  would, 
either  alone  or  in  concurrence  with  his  wife. 
Settle  it  upon  the  same  tnuti.     iieal  estate 


descended  on  the  wife.  The  husband  and  some 
of  the  children  were  aliens : — Held,  that  the 
lands  descended  were  bound  by  the  covenaDt. 
Maxifir  v.  Be  Croi*inir^  11  Bjav.  184  ;  17  L.  J^ 
Ch.  466  ;  12  Jur.  762. 

Baalty  —  Not  Included.]  —  By  a  settlement, 
real  estate  was  conveyed  to  such  uses  as  M.  (the 
intendel  wife)  should  by  will  appoint,  and  in 
default  to  certain  other  uses,  and  it  was  pro- 
vided that  all  property  which  during  the  cover- 
ture should  come  to  or  vest  in  th:^  husbcmd  in 
ris^ht  of  M.,  or  in  M.  by  descent,  devise,  limita- 
tion, gift,  or  otherwise,  should  be  settled  to  the 
same  uses.  M.,  by  will,  made  shortly  after, 
devised  all  her  property,  '*  except  such  real  and 
per^jonal  estate  as  might  re-nain  subject  to  the 
trusts  of  her  marriage  settlciient,  by  reason  of 
no  specific  disposition  thereof  having  been  made 
by  her  under  the  power  therein  contained."  M. 
purchased  real  estate,  and  it  was  conveyed  to  the 
u<es  of  the  settlement : — Held,  that  the  excep- 
tion in  the  will  referred  only  to  the  property 
then  subject  t>  the  settlement,  and  that  the  real 
estate  subsequently  purchased  by  M.  passed 
under  her  will.  liu^iie*  v.  Jone»^  2  N.  R^  41 7  ; 
32  L.  J.,  Ch.  487  ;  9  L.  T.  143  ;  11  W.  E.  898. 

Sealty  and  Pdrsonalty — Inelnded.] — Where  a 
lady  haii,  by  an  ante-nuptial  settlemeur,  assigned 
and  conveyed  to  trustees  wliatever  she  might 
"conquest  or  ac;iuire"  during  the  marriage:  — 
Held,  that  the wortls  "conquest"  and  "  acquire,'* 
so  U9ed,  were  sufficient  to  pass  to  the  trustees 
property  of  every  kind  which  during  the  mar- 
riage had  come  to  her  by  succession.  Diggemf 
V.  dfofdon,  L.  K.  1  H.  L.  (Sc.)  136. 

Not  Included.] — A  settlement  contained  a 

covenant  by  husband  and  wife  jointly  and 
separately,  to  settle  property  which  they  or  either 
of  them  in  her  right  should  become  entitle.l  t/> 
during  the  coverture,  except  the  wife's  life 
interests,  and  property  settl'ul  to  her  separate 
use.  The  wife's  brother  gave  all  his  real  ami 
personal  estate  to  the  wife  and  her  husband, 
their  heirs,  executors,  &c.,  as  joint  tenants : — 
Held,  that  the  property  was  within  neither  the 
letter  nor  the  spirit  of  the  covenant.  Mlye  v. 
Addhon,  3  N.  K.  66  ;  1  H.  &  M.781  ;  .13  L.  J., 
Ch.  132  ;  9  Jur.  (N.8.)  1320 ;  12  W.  R.  97. 

Property  of  Bankrupt— Included.] — On  the 
marriage  of  J.  with  ti!.  neither  party  being 
possessed  of  any  property,  articles  were  entered 
into  providing  for  settlement  of  all  property 
which  E.  was  then  or  thereafter  might  become 
entitled  to,  upon  trust,  as  she  should  appciint ; 
and  in  defaulr.  to  her  for  her  separate  use  for 
life,  and  then  for  the  husband  for  life,  an  1  then 
for  children ;  and  that  the  settlement  should 
contain  a  covenant  by  J.  that  all  property  which 
lie  or  the  wife  should  thereafter  beco  ne  entitled 
to  should  be  settled  upon  the  like  trusts.  J.  was 
largely  indebted  at  the  time  of  the  marriage,  and 
a  few  months  afterwards  took  the  benefit  of  the 
Insolvent  Debtors  Act,  and  after  that  became 
entitled,  as  heir-at  law  and  next  of  kin,  to  real 
and  personal  estate  from  a  decease  brother  : — 
Held,  that  the  property  was  subject  to  the 
articles,  and  was  not  liable  to  pay  the  creditors. 
Ilardvy  v.  Qreen^  11  Bea/.  182;  18  L.  J.,  Ch. 
480  ;  13  Jur.  777. 

A.,  on  his  marriage  covenanted  that  all  his 
property,  real  and   personal,   as    well   that  in 
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possession  as  that  afteracquired,  should  b3 
charged  with  the  sum  of  8,000'.  for  his  wife  and 
issue.  After  marriage  he  became  a  trader,  and 
was  declared  a  bankrupt : — Held,  that  the  cove- 
nant created  a  valid  charge  on  all  the  freehold 
estates  of  A.  purchased  subsequently  to  his 
marriage,  as  against  the  assignees  of  the  bank- 
rupt. Lynter  v.  Hurrov^Ju,  1  Dr.  k.  Wal.  149. 
And  see  GabbiM  v.  Oubbl/ig,  id.  160,  n. 


Not  Included.]  —A  trader  by  a  settlement 


marie  before  marriage,  settled  property  for  the 
benefit  of  his  wife  and  children,  and  covenanted 
to  settle  all  other  real  or  personal  er^tate  to 
which  he  should  become  entitled  during  the 
coverture,  upon  trusts  thereby  declared.  No 
trusts  of  the  after  -  acquired  property  were 
declared  in  the  settlement.  After  the  marriage, 
when  still  solvent,  he  purchased  some  shares  ; 
the  shares  were  registered  in  his  name,  and  he 
held  the  certificates.  Subsequently  he  filed  a 
petition  for  liquidation  : — Held,  that  the  shares 
must  be  handed  to  the  trustees  in  the  liquida- 
tion. Bollandy  Ex  parte^  Clint,  In  re,  43  L.  J., 
Bk.  16;  L.  R.  17  Eq.  115;  29  L.  T.  543  ;  22 
W.  R.  162. 

Husband*!  Corenant  in  General  Termi  -Bond.] 

— Execution  decreed  of  a  contract  on  marriage  by 
bond, with  condition  to  settle  all  the  pers^mal estate 
that  the  husband  should  at  any  time,  during  the 
coverture,  be  possessed  of.  LetviJt  v.  Mudocks,  8 
Ves.  160  ;  17  Ves.  48  ;  7  R.  R.  10. 


•Property  Acquired  "by  Devise,  Purchase, 


or  Otherwise" — Shares— Policy  of  Insurance.] 
— A  marriage  settlement  contained  a  covenant 
by  the  settlor  to  settle  his  estate  and  interest  in 
any  property  or  estate,  real  or  personal,  of  or  to 
which  he  should,  at  any  time  thereafter  duiing 
marriage,  become  poss^sed  or  entitled  by  devise, 
bequest,  purchase,  or  otherwise.  He  afterwards 
purchased  some  shares  and  effected  some  policies 
of  insurance  on  his  life : — Held,  that  the  covenant 
on  the  settlement  was  in  fact  divisible,  and  that 
the  shares  and  policies  were  *'  property,"  and 
property  of  or  to  which  the  settlor  had  *^  during 
the  marriage  become  possessed  or  entitled  by 
purchase  "  within  the  specific  words  of  the  cove- 
nant. Whether  the  covenant  would  have  been 
capable  of  enforcement  if  it  were  in  fact  indi- 
visible, or  if,  though  divisible,  the  shares  and 
policies  had  not  come  within  one  of  the  particular 
classes  specified  in  it.  qusere.  Tarran,  In  re,  58 
L.  J.,  Ch.  101  ;  40  Ch.  D.  5  ;  69  L.  t.  712  ;  37 
W.  R.  70— C.  A. 

Leasehold  Interest  subsequently  Acquired.] — 
By  marriage  articles  male  in  1886  between  W. 
Y.  B.,  L.  K.  B.  his  intenied  wife,  and  the  plain- 
tiff and  three  other  trustees,  it  was  agreed  that 
so  soon  as  might  be  after  the  marriage,  a  settle- 
ment should  be  made  of  the  property  therein 
mentioned,  and  W.  Y.  B.  agreed  to  settle  any 
property  which  he  might  acquire  during  the 
intended  coverture.  The  marriage  took  place, 
and  a  settlement  was  executed  accordingly. 
Subsequently  the  plaintiff  demised  certain  pro- 
perty to  W.  Y.  B.  for  twenty -one  years,  W.  Y.  B. 
covenanting  to  keap  the  property  in  repair,  and 
not  to  assign  or  underlet  without  leave  of  the 
lessor.  W.  Y.  B.  thereafter  became  bankrupt, 
and  th-3  premises  were  surrendered  to  the  plaintiff 
by  the  trustee  iu  bankruptcy.  In  an  action  by 
the  plaintiff  against  L.  K.  B.  claiming  poseession 


of  the  premises : — Held  (following  Lf^iHn  v. 
Jfa'iorks  (supra)),  that  the  covenant  in  the  set- 
tlement prim&  facie  included  the  premises ;  that, 
as  the  difficulty  as  to  underletting  could  be  got 
over  in  the  manner  pointed  out  in  Turcan,  In,  re 
(supra),  the  trustees  would  be  able  to  apply  the 
income  arising  therefrom  for  the  benefit  of  the 
cestuis  que  trust,  and  that  consequently  the 
premises  must  be  held  bound  by  the  trusts  of  the 
settlement.  Churston  (^LorW)  v.  Buller,  77 
L.  T.  45. 

Annuities— Fitting  in  with  Trust  of  Settle- 
ment.]— By  an  ante-nuptial  settlement  made  in 
1870  tne  intended  husband  and  wife  respectively 
covenanted  with  the  trustees  that  all  the  estate, 
property,  and  effects,  real  or  personal,  of  or  to 
which  the  wife,  or  the  husband  in  her  right, 
should  at  any  time  during  the  coverture  become 
seised,  possessed,  or  entitled,  should  be  assured 
and  settled,  as  regarded  personal  estate,  upon 
trust,  as  to  such  part  thereof  as  should  not  con- 
sist of  money  or  authorised  investments,  or  of 
interests  determinable  on  the  death  of  the  wife, 
upon  trust  to  convert,  and  to  invest  the  proceeds, 
and  such  part  of  the  estate  as  should  consist  of 
money,  upon  such  investments  as  therein  men- 
tionetl,  and  during  the  joint  lives  of  husband  and^ 
wife  pay  "the  interest,  dividends,  and  annual 
proceeds  thereof  "  to  them  in  equal  shares,  the 
share  of  the  wife  to  be  for  her  separate  use 
without  power  of  anticipation.  By  a  deed  of 
the  same  date  the  wife's  father  covenanted  with 
the  trustees  to  pay  to  them  an  annuity  of  600/. 
to  be  applied  by  them  upon  trusts  corresponding 
with  those  of  the  income  of  the  personal  property . 
mentioned  in  the  covenant.  In  1874  the  wife's  . 
father  bought  up  the  husband's  interest  in  this 
annuity,  and  assigned  it  to  trustees  for  the  wife's 
separate  use  with  no  restraint  on  anticipation  : — 
Held,  that  the  covenant  to  settle  included  life 
annuities  givto  to  the  wife,  that  the  share 
assigned  by  the  wife's  father  in  the  annuity  of 
600/.  was  bound  by  the  covenant,  and  that,., 
during  the  joint  lives  of  the  husband  and  wife^ 
three-fourths  of  the  annuity  belonged  to  the. 
wife  for  her  separate  use  with  a  restraint  on. 
anticipation,  and  the  remaining  fourth  to  the. 
trustee  of  the  husband,  who  had  become  bank- 
rupt, and  that  persons  to  whom  the  wife  had 
mortgaged  the  interest  assigned  in  1874  took, 
nothing.  Scliolfield  v.  SpooneTj  58  L.  J.,  Ch^ 
777  ;  26  Ch.  D.  94  ;  61  L.  T.  138  ;  32  W.  R.  910 
— C.A. 

Covenant  to  Settle—**  Equal  Child's  Share  '*— 
Advancement  to  other  Children.] — ^A.,  by  settle- 
ment on  the  man  iage  of  his  son  B.,  covenanted 
to  settle  an  equal  child's  share  for  B.,  rateably 
and  in  proportion  to  the  several  children  of  him 
the  said  A.,  i<f  aU  the  property,  real  and  personal, 
he  should  die  possessed  of.  A.,  in  his  lifetime, 
made  advances  to  some  of  his  children.  By  hia 
will,  A.  directed  a  valuation  to  be  made  of  his 
estate,  that  all  his  debtri,  funeral  and  testa-K 
mentary  expenses  should  ba  paid,  and  that  the 
clear  amount  of  the  residue  ot  his  real  and  per^ 
sonal  estate  should  be  ascertained,  and  the 
testator  gave  such  an  amount  as  would  be 
equivalent  to  one-seventh  of  the  leal  and  per- 
sonal estate  when  so  ascci-tained,  to  the  tnisteea 
of  the  settlement,  iu  satisfaction  of  the  co/e- 
nant.  After  several  other  bequests,  he  directed 
that,  subject  as  aforesaid,  his  truntees  should  be 
possessed  of  all  his  residimry  real  and  personal 
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estate,  in  trust  for  sach  of  his  childrea,  sare  B., 
as  should  survive  him,  in  equal  shares.  A.  died, 
leaving  B.  and  six  other  children  him  sur- 
viving :  —  Held,  that  the  one  equal  seventh 
share,  to  which  B.  was  entitled,  meant  one- 
seventh  of  the  property  of  which  the  testator 
died  actually  seised  and  possessed,  and  without 
taking  into  account  the  advancements  which  he 
had  made  to  others  of  his  children.  Stejfhens  v. 
S^phsju,  19  L.  R.  Ir.  190. 

vii.  Amount, 

Constmotion.] — ^When  a  covenant  to  settle 
after-acquired  property  is  limited  to  funds  of  a 
specified  amount  which  shall  at  any  time  be 
acquired,  a  condition  is  implied  that  the  amount 
shall  be  made  up  of  funds  derived  from  the 
same  source.  When  such  property  has  been 
reduced  below  the  specified  amount  by  the 
exercise  of  powers  of  advancement,  the  amount 
received  by  anticipation  must  be  included  for 
the  purj)ose  of  determining  whether  the  fund  is 
large  enough  to  be  brought  into  settlement. 
HoiHl  V.  Franklin,  L.  R.  16  Eq.  496  ;  21  W.  R. 
724. 

In  a  settlement  it  was  agreed  to  settle  the 
property  which  the  intended  wife  should  at  any 
time  during  the  coverture  become  entitled  to.  The 
wife  was  then  entitletl  in  reversion,  on  the  death 
of  her  mother,  to  212Z.,  and  she  became  entitled 
by  her  mother's  wiU  to  another  sum  of  more 
than  500Z. : — Held,  that  the  words  "  at  any 
time  "  meant  "  from  one  and  the  same  source," 
and  that  the  sum  of  212Z.  was  not  bound  by  the 
•covenant.  Hooper,  In  re,  5  N.  R.  462  ;  11  Jur. 
(N.S.)  478  ;  12  L.T.  137  ;  13  W.  R.  710. 

Blitlnct  Interests  under  same  Will.] — A 
settlement  contained  a  covenant  to  settle  after- 
acquired  property  of  the  value  of  600Z.  and 
upwards.  The  wife's  mother  subsequently  be- 
queathed to  her  some  specific  chattels,  and  to 
the  trustees  the  residue  of  her  estate  upon  the 
trusts  of  the  settlement,  being  trusts  for  the 
separate  use  of  the  wife  for  life  : — Held,  that 
that  residuary  bequest  could  not  be  taken  into 
account  when  computing  the  value  of  the 
specific  chattels.  ForgtiT  v.  Darie*,  4  De  Q. 
F.  &  J.  133  ;  31  L.  J.,  Ch.  276 ;  8  Jur.  (N.8.)65  ; 
lOW.R.  180. 

By  a  settlement  it  was  agreed  that  all  pro- 
perty which,  during  the  joint  lives  of  the  hus- 
band and  wife,  should  devolve  upon  the  wife  or 
the  husband  in  her  right,  and  which  should,  at 
the  time  when  the  same  should  respectively  so 
devolve,  exceed  the  value  of  500/.,  should  be 
settled.  By  a  subsequent  will  a  legacy  of  200/. 
was  left  to  the  wife,  and  a  share,  exceeding 
500/.  of  the  residuarj"^  estate  of  the  testator  was 
also  given  to  her  for  her  separate  use  : — Held, 
that  the  lejracv  of  200/.  need  not  be  settled. 
Middlcton,  In  re,  16  W.  R.  1107. 

By  a  settlement  it  was  provided  that  all 
further  or  other  portions  or  personal  estate  of  the 
'intended  wife  should  be  settled,  but  not  unless 
every  such  lepracy  or  interest  should  at  each  time 
amount  to  500/.  The  wife  became  entitled  under 
the  will  of  her  mother  to  1,000/.,  and  also  to  350/. 
on  the  (loath  of  one  of  her  sisters  as  one  of  her 
next  of  kin.  The  property  of  which  the  sum  of 
350/.  was  a  part  was  also  derived  from  the  will 
of  the  mother,  by  which  it  was  bequeathed  to 
the  sister  for  life  with  remainder  to  her  (the 
bister's)  next  of  kin  : — Held,  that  the  sum   of 


350/.  was  not  subject  to  the  covenant.    JSuller 
V.  Htrrnhy,  25  L.  T.  901  ;  20  W.  R.  198. 

Time  of  Computing.] — A  settlement  contained 
a  covenant  that  if,  during  the  coverture,  the  wife 
should  become  entitled  to  any  property  of  the 
value  of  500/.  or  upwards,  it  should  be  settled. 
After  the  marriage  a  sum  of  6,499/.  19^^.  \d.  was 
bequeathed  upon  such  trusts  as  the  wife  should 
appoint.  She  executed  eleven  successive  deeds, 
several  of  them  on  the  same  day,  by  each  of 
which  she  appointed  499/.  19*.  lid.  for  her  own 
separate  use  : — Held,  that  the  money  was  not 
bound  by  the  covenant  in  the  settlement.  Brncrr 
V.  Smith,  40  L.  J.,  Ch.  194  ;  L.  R.  11  Eq.  279 ;  24 
L.  T.  118;  19  W.  R.  399. 

By  a  settlement  it  was  agreed  that  if  the  wife 
then  was,  or  if  during  the  coverture  she  or  her 
husband  in  her  right,  should  become  entitled  to 
any  property  of  the  value  of  500/.,  or  upwards, 
the  same  should  as  soon  as  circumstances  would 
aflniit,  be  settled.  Under  a  will,  which  came 
into  operation  prior  to  the  settlement,  an  annuity 
was  given  to  be  applied  wholly  or  in  part  for  the 
benefit  of  a  widow,  the  unapplied  balance  to  be 
divided  among  a  claas  of  persons,  of  whom  the  wife 
was  one.  The  period  for  division  happened  after 
the  determination  of  the  coverture,  and  the  share 
of  each  person  participating  then  amounted  to 
over  500/.,  but  neither  at  the  date  of  the  settle- 
ment, nor  at  any  time  during  the  coverture,  did 
such  share  amount  to  500/. :— Held,  that  the 
share  was  not  subject  to  the  settlement.  Wtl- 
stead,  In  re,  Wei  stead  v.  Leeds,  47  L.  T.  331. 

A  settlement  contained  a  covenant,  that  if  the 
wife  then  was,  or  should  at  any  time  during  the 
coverture  become,  eniitled  to  any  property  of 
the  value  of  400/.  for  anv  estate  or  interest  what- 
soever,  it  should  be  settled  upon  certain  trusts. 
The  wife  was  then  entitled,  on  the  death  of  her 
mother,  to  a  share  in  stock  in  her  own  right,  and 
a  further  share  as  one  of  the  next  of  kin  of  a 
deceased  brother.  The  value  of  the  two  shares 
taken  together  was  above  400/.,  but  the  value  of 
the  wife's  reversionary  interest  in  them  at  the 
date  of  the  settlement  was  much  less  than  400/. 
On  the  death  of  the  mother,  the  husband  and 
wife  presented  a  petition  to  have  the  two  shares 
paid  to  the  husband : — Held,  first,  that  the  share 
in  the  trust  fund  was  included  in  the  first  part 
of  the  covenant,  as  property  to  which  the  wife 
was  entitled  at  the  time  of  her  marriage. 

Secondly,  that  the  covenant  referred  to  the 
value  of  the  property,  not  to  the  value  of  the 
wife's  revereionary  interest  in  it. 

Thirdly,  that,  in  estimating  the  value  of  the 
share,  the  aggregate  value  of  the  two  sums  must 
be  taken,  and  not  the  value  of  each  sum  separ- 
ately. Mackenzie,  In  re,  36  L.  J.,  Ch.  320  ;  L.  R. 
2  Ch.  345  ;  16  L.  T.  138  ;  15  W.  R.  662. 

Proportional  Settlement.]— Covenant  in  mar- 
riage articles,  by  the  husband,  "  inasmuch  as  he 
was  to  be  absolutely  entitled  to  all  the  wife's 
personal  estate,"  to  settle  "  in  respect  of  any  sum 
that  might  come  to  her  afterwards,  after  the 
rate  of  100/.  per  annum,  on  her  for  life,  for  every 
1,000/.,  and  upon  certain  contingencies  that  she 
should  be  paid  back  a  moiety  of  all  that  he 
should  receive  as  her  portion."  The  husband 
obtained  a  decree  for  400/.  of  the  wife's  money, 
but  did  not  receive  it :— Held,  she  was  entitled 
to  a  settlement  according  to  that  proportion, 
and,  the  contingencies  having  happened,  to  the 
moiety  likewise  of  all  sums  i*eceived,  including 


873 


SETTLEMENT— Corejuint*  to  Settle. 


874 


the  4007. ;  since  the  husband  might  hare  received 
it.     Prime  v.  StebhifUf,  2  Ves.  409. 

A  sum  of  S6ol.  stock,  partly  belonging  to  the 
husband  and  partly  to  the  wife,  was  settled 
(subject  to  the  interests  given  to  the  husband, 
wife,  and  children)  as  to  the  husband's  part  on 
the  husband's  executors,  and  as  to  the  wife's  to 
her  next  of  kin.  The  settlement  contained  a 
covenant,  that  the  after-acquired  property  of  the 
wife  should  be  settled  on  like  trusts  :  —Held,  that 
the  husband  and  wife*9  representatives  were, 
under  the  ultimate  limitation,  entitled  to  the 
wife's  after-acquiretl  property  in  proportion  to 
their  interests  inthe86o/.  SteceMY,  \an  Voorst^ 
17  Beav.  306. 

viii,  Enforcing, 

Power  of  Appointment— Exercise  in  Breaeh  of 
Covenant  —  Damagea.]  —  By  a  marriflg3  settle- 
ment, dated  in  1867,  a  husband  and  wife  cove- 
nanted to  settle  all  property  to  which  the  wife, 
or  the  husband  in  her  right,  should  at  any  time 
during  the  coverture  become  entitled ;  and  that 
if  any  power  of  appointment  over  any  property 
should  become  vested  in  the  wife  during  the 
coverture,  the  same  should,  if  executed  by  her, 
be  executetl  only  in  favour  of  the  trustees  of  the 
settlement.  During  the  coverture  the  wife  be- 
came donee  of  a  general  testamentary  power  of 
ap{X)intment  over  a  sum  of  stock,  under  the  will 
of  her  father,  who  died  in  1871.  She  died  in 
1892,  having  by  her  will  exercised  the  power  in 
favour  of  persons  other  than  the  trustees  : — Held, 
that  specific  performance  of  the  covenant  by  the 
wife  to  exercise  the  power  in  favour  of  the 
trustees  must  be  refused  :  but  that,  there  having 
been  a  breach  by  the  wife  of  her  covenant,  the 
trastees  were  entitled  to  recover  damages  against 
her  executors  to  the  extent  of  the  assets  come 
to  their  hands,  the  measure  of  such  damages 
being  the  value  of  the  property  which  would 
have  come  to  the  trustee  if  the  covenant  had 
been  performed.  ParkiUy  In  rt,  /////  v.  Schwarz^ 
62  L.  J.,  Ch.  55  ;  [1892]  3  Ch.  510  ;  67  L.  T.  77  ; 
41  W.  R.  120. 

Volunteer  Claiming  Benefit — Defeotive  Execu- 
tion of  Power.] — The  maxim  that  equity  looks 
upon  that  as  done  which  ought  to  be  done,  applies 
only  (in  cases  depending  on  contract)  in  favour 
of  persons  who  are  entitled  to  enforce  the  con- 
tract, and  cannot  be  invoked  by  volunteers.  By 
a  marriage  settlement  executed  in  1853,  certain 
personal  estate  was  assigned  to  trustees  upon 
trust  in  case  the  husband  should  die  in  the  life- 
time of  the  wife,  and  there  should  be  no  children 
of  the  mnrriage,  to  stand  possessed  thereof  for 
the  wife,  her  executors,  administrators,  and 
assigns.  The  settlement  contained  a  covenant 
by  the  husband  and  wife  that  any  real  estate  to 
which  the  wife  should  become  entitled,  whether 
in  possession,  reversion,  remainder,  or  expectancy, 
or  over  which  she  should  have  an  absolute  power, 
should  be  assured  to  the  trustees  to  be  held  'oy 
them  upon  the  same  trusts  as  the  above-mentioned 
personal  estate,  or  as  near  thereto  as  the  nature 
of  the  property  would  admit  of,  and  until  so 
assured  should  be  subject  to  the  tru«^ts  and 
enjoyed  accord inely.  Bv  a  deed  executed  in 
1873,  certain  lands  called  the  Stonehouse  pro- 
perty were  conveyetl  to  trustees  for  the  wife 
during  the  joint  lives  with  restraint  on  anticipa- 
tion, remainder  to  her  for  life,  remainder  as  she 
should  by  deed  or  will  appoint,  and  in  default  of 


appointment  to  the  husband  in  fee.  By  a  codicil 
to  her  wiU  made  in  her  husband's  lifetime  the 
wife  devised  the  iStonehouse  property  to  two 
persons.  The  husband  died  in  May,  1882,  and 
the  wife  in  the  month  of  June  following.  She 
never  republished  her  w  ill  or  codicils.  There  were 
no  children  of  the  marriage,  and  the  Stonehouse 
property  was  never  assured  to  the  trustees  on 
the  trusts  of  the  marriage  settlement.  In  an 
action  to  administer  the  real  and  personal  estate 
of  the  wife : — Held,  that  the  covenant  to  assure 
after-acquired  property  could  not  be  enforced  or 
treat erl  as  operative  in  favour  of  the  heir-at-law, 
that  the  declaration  of  trust  annexed  to  it  could 
not  be  regarded  in  his  favour  as  a  defective 
execution  of  a  power  which  the  court  would  cure^ 
and  that  the  codicil  being  a  good  execution  of 
the  power  of  appointment  contained  in  the  deed 
of  1873,  the  two  devisees  therein-mentioned  were 
entitled  to  the  Stonehouse  property.  AnstU^  In 
re,  ChHwynd  v.  Morgan,  31  Ch.  D.  596  ;  64  L.T. 
742  ;  34  W.  K.  483-^C.  A. 

Post-nuptial  Settlement.] — By  a  post- 
nuptial and  voluntary  settlement,  a  husband  and 
his  wife  assigned  to  trustees  nil  their  present  or 
future  acquired  property,  in  trust  for  the  wife  for 
life,  with  remainder  to  the  husband  for  life,  with 
remainder  over.  A  bequest  was  afterwards  made 
to  the  wife.  The  court  refused  to  compel  the 
husband  to  perform  the  trusts  of  this  voluntary 
settlement.  EUh  v.  Mmnu)  (post,  col.  902)  ob- 
served on.  Holloway  v.  Ileadington,  8  Sim.  324  ; 
6  L.  J.,  Ch.  199. 

By  a  post-nuptial  settlement  made  in  1847,  it 
was  agreed  and  declaretl  by  and  between  the 
husband,  wife  and  trustees,  and  the  husband 
covenanted,  that  all  property  of  or  to  which  the 
wife  or  her  husband  in  her  right  was  then  or 
should  during  the  coverture  become  possessed  or 
entitled  should  be  assured  upon  trust  for  the 
wife  for  life  to  her  separate  use  without  power 
of  anticipation,  and  after  her  death  upon  trusts 
in  favour  of  the  husband  and  issue  of  the  mar- 
riage. During  the  coverture  property  of  the 
wife  was  reduced  into  possession  by  the  husband 
and  settled  upon  the  trusts  of  the  settlement. 
In  1883  the  wife  became  entitled  as  one  of  the 
next-of-kin  of  a  deceased  testator  to  a  share  of 
undisi:osed  of  property : — Held,  first,  that  the 
operation  of  s.  5  of  the  Married  Women's  Pro- 
perty Act,  1882,  conferring  on  women  married 
before  the  1st  of  January,  1883,  the  right  to  hold 
and  dispose  of  as  their  separate  property  all  real 
and  personal  property  accruing  after  that  date 
was  not  displaced  by  s.  19  of  the  act,  which  saves 
"  any  settlement  or  agreement  for  a  settlement 
made  or  to  bo  made,  whether  before  or  after, 
respecting  the  property  of  any  married  woman ; " 
but  that  s.  19  referred  only  to  settlements  made 
by  and  binding  upon  married  women,  and  there- 
fore that  the  settlement,  so  far  as  it  purported 
to  be  made  by  the  wife,  being  void,  the  wife  was 
entitled  to  the  undisposed  of  pei'sonalty  as  her 
separate  property  ;  secondly,  that  the  wife  could 
be  put  to  hev  election  notwithstanding  that  the 
com])ensating  fund  was  subject  to  restraint  on 
anticipation.  Qxteade^i  Trusts,  In  re^  54  L.  J., 
Ch.  786  ;  53  li.  T.  74  ;  33  W.  R.  816. 

Settlement  on  Xarriage  of  Female  Infiuit — 

Bestraint  on   Anticipation.] — The  doctrine  of 

I  election  is  founded  on  the  presumption  of    a 

'  general  intention  that  every  part  of  an  instru- 

t  ment  shall  take  effect,  and  tne  presumption  of 


875 


SETTLEMENT— Coi'«nanf«  to  Settle. 


876 


such  general  intention  may  be  rebutted  by  an 
inconsistent  particular  intention  apparent  in  the 
instrument.  Therefore,  where  a  marriage-  settle 
ment  settled  a  fund  for  the  separate  use  of  the 
wife  for  life  with  restraint  on  anticipation,  and 
contained  a  covenant  by  the  wife  (then  an  infant) 
to  settle  future  property  : — Held,  that  the  wife 
could  not  be  compelled  to  elect  between  after- 
acquired  property  and  her  interest  in  the  settled 
fund,  but  was  entitled  to  retain  both.  Vardon'g 
Trvgt,  In  re.,  55  L.  J.,  Ch.  259  ;  31  Ch.  D.  275  ; 
53  L.  T.  895  ;  34  W.  R.  185— C.  A. 

o.  CoxxBent  of  Wife. 

By  articles  made  in  contemplation  of  the 
marriage  between  E.  8.  and  M.  P.,  who  was  then 
an  infant,  after  reciting  ^'  that  it  had  been  agreed 
that  all  the  freehold,  copyhold,  leasehold,  and 
other  personal  estate  and  property,  or  share  or 
accruing  shares  therein  of  or  to  which  the  said 
M.  P.  was  or  might  become  seised  or  possessed, 
&c.,"  "  should  be  conveyed,  assigned,  ana  settled," 
E.  S.  covenanted  that  "in  case  the  said  M.  P. 
would  voluntary  consent  thereto,  but  not  other- 
wise,'* he  and  she  would  settle  ihe  same.  Mrs. 
S.  having  become  entitled  to  certain  personal 
estate,  stated  in  writing  her  wish  that  the  money 
should  not  be  put  in  settlement.  The  fund 
having  been  paid  into  court  under  the  Tnistee 
Relief  Act,  and  E.  S.  having  presented  a  petition 
for  payment  of  it  to  him  : — Held,  that  the  per- 
sonal estate  in  question  must  be  settled,  although 
the  wife  refused  her  consent,  and  that  the  consent 
of  the  wife  was  only  applicable  to  real  estate, 
which  could  not  be  settled  without  the  consent 
of  the  wife  to  be  taken  in  the  ordinary  way  ;  but 
that  as  to  the  personal  estate  the  wife's  consent 
was  not  required,  and  the  husband's  covenant 
was  absolute.  Daniels  IVnsU^  In  re^  18  Beav. 
309. 

Where  for  valuable  consideration  the  wife  by 
ante-nuptial  settlement  assigned  to  her  husband 
an  interest  at  the  time  reversionary  the  court, 
w^hen  the  interest  was  reduced  into  possession, 
ordered  payment  to  the  husband  without  the 
wife's  consent.  Chalmers  v.  Macleodj  1  Jur. 
(N.8.)  724. 

d.  Other  Matters. 

Effect  of  an  agreement  to  settle  present  and 
future  property.    Cokeiw  BiJtliop^  3  tswanst.  401. 

Validity  of  covenant  to  settle  all  future- 
acquired  property.  Hardey  v.  Green^  12  Beav. 
182  ;  18  L.  J.,  Ch.  480  ;  13  Jur.  777. 

Honey  Paid  to  Tnutees  under  Xistake— 
Declaration  of  Tnut.]— A  husband  and  wife, 
under  an  erroneous  idea  that  they  were  perform- 
ing a  covenant  to  settle  the  after-acquired  pro- 
perty of  the  wife,  directed  a  sum  of  money,  to 
which  she  had  become  entitled,  to  be  paid  to  the 
trustees  of  their  marriage  settlement  upon  the 
trusts  thereof.  They  executed  a  release,  which 
recited  these  facts.  After  the  decease  of  the 
husband,  and  the  subsequent  marriage  of  the 
wife : — Held,  that  the  money  was  appropriated 
to  the  trusts  of  the  Fettlenient ;  that  the  direc- 
tion to  pay  the  trustees  was,  in  eflFect,  a  declara- 
tion of  trust ;  and  that  the  transaction  must  be 
supported  against  the  second  husVand,  who 
claimed  the  money  by  virtue  of  his  marital  right. 
Sjnrer  v.  Dawson]  26  L.  J.,Ch,  704  ;  3  Jur.  (N.8.) 
llGl  ;  5W.  R.  431. 


4.  Pesformance  and  Satisfaction  of 
Covenants. 

a.  General  Principles. 

Distinction  between  satisfaction  and  perform- 
ance. Giddsmld  v.  Goldsmid^  1  Swanst.  219; 
18  R.  R.  60. 

Where  a  husband,  by  a  settlement  before 
marriage,  was  obliged  to  do  a  particular  act  for 
his  wife's  benefit,  and  he  does  a  thing  equally 
satis&ictory,  the  court  will  presume  a  satisfaction 
by  implication.  Weyland  y.  Weyland,  2  Atk. 
632. 

The  presumption  of  a  patisf action  is  stronger 
in  the  case  of  a  deed  than  of  a  will,  where  a 
bounty  is  supposed  to  be  intended.    Id.  634. 

b.  Aotnal  DiBcharse  of  Liability,  'What 
Axnounts  to. 

Covenant  to  Appoint — Sluure  in  DefiBinlt — 
Substantial  Satisfaotion.] — A  testatrix  be- 
queathed 5,000Z.  upon  trusts  for  her  nephew  for 
life,  and  then  for  his  wife  for  life.  She  then 
gave  to  her  nephew  a  power  of  appointment  by 
will  over  the  5,000/.  amongst  his  children  ;  and 
in  default  of  appointment,  or  subject  to  any  such 
as  should  not  be  a  complete  and  entire  disposi- 
tion cf  the  whole  sum,  she  gave  the  same  to  all 
her  nephew's  children  absolutely,  to  become 
vested  at  twenty-one  or  marriage.  The  nephew 
had  five  children,  one  of  whom,  a  son,  after 
attaining  twenty-one,  died  unmarried  and  intes- 
tate. Afterwards  a  daughter,  who  had  also 
attained  twenty -one,  married,  and  on  this  occa- 
sion the  father  covenanted  that  he  would,  in 
exercise  of  the  power,  appoint  by  will  to  the 
trustees  of  her  settlement  one-fifth  of  the  5,000/. 
The  daughter  also  assigned  to  the  trustees  all 
that  her  fifth  part  or  share  in  default  of  any  tes- 
tamentary appointment  of  and  in  the  5,000/. 
The  father  died  without  having  exercised  the 
power  in  any  way.  Upon  the  death  of  the 
widow,  the  trustees  of  the  settlement  claimed 
not  only  the  1,000/.,  but  also  one-fifth  of  the 
remaining  4,000/.,  as  being  a  part  of  the  fund 
which  was  not  completely  and  entirely  disposed 
of  by  the  covenant  of  the  appointor : — Held, 
that  the  covenant,  though  not  actually  per- 
formed, had  been  substantially  satisfied ;  and 
that  they  were  entitled  to  no  more  than  1,0001. 
TJiacker  v.  Key,  L.  R.  8  Eq.  408. 

Transfer  of  Stock  afterwards  Bednoed.] — By 

a  marriage  settlement  executed  in  1797,  reciting 
that  S.,  the  intended  husband,  was  entitled  to 
real  estate  on  the  decease  of  his  father,  and  to 
certain  sums  in  the  English  funds,  as  residuary 
legatee  of  his  grandmother,  S.  covenanted  with 
the  trusteis  that  he  would,  as  soon  as  he  could 
after  the  execution  of  the  settlement,  transfer  to 
them  the  money,  and  invest  in  such  funds  as 
should  be  thought  most  advisable,  in  the  names 
of  the  trustees,  such  further  sums,  the  interest  of 
which  should  amount  to  600/.  a  year,  free  from 
all  deductions,  in  trust  for  S.  for  life,  and  after 
his  death  upon  trust  to  pay  the  interest  to  A., 
his  intended  wife,  as  a  jointure,  with  a  power  to 
S.  to  revoke  the  trust  of  the  fund  so  to  be  in- 
vest* d,  on  conveying  to  the  trustees  real  estate 
of  the  value  of  600/.  a  year,  to  be  held  on  the 
same  trusts.  S.  died  in  1798,  leaving  one  son, 
who  died  in  1812.  In  1799  and  1801,  his  execu- 
tors transferred  to  the  trustees  of  the  settlement 
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4Z.  per  cent,  stock,  then  producing  600Z.  a  year, 
l>tit  which  was,  by  successive  acts  of  parliament, 
ultimately  reduced  to  8  per  cent,  stock,  and  be- 
oame  insufficient  to  pay  the  HOO/.  a  year  : — Held, 
4;liat  A.  was  not  entitled  to  h  ive  the  deficiency 
made  good  out  of  the  assets  of  S.,  the  covenant 
tiaving  been  performed  by  the  transfer  of  stock, 
^which,  in  1801,  pro  luced  600/.  a  year.  Kap'utr 
V-  Staple*,  10  Ir.  Ch.  R.  344. 

Bond — Devite  to  Pay  Debts.] — By  a  settle- 
ment, the  wife's  father  covenanted  to  pay  3,000/. 
txi  trustees  for  the  husband  for  life,  then  to  the 
'^vife  for  life,  and  afterwards  for  the  younger 
children ;    but  it  was  provided,  that  upon  the 
linsband's  settling  a  certain  real  estate,  he  should 
become  absolutely  entitled  to  the  3,000/.     In 
1814  the  husband  assigned  that  sum  to  trustees 
Cor  his  wife  during  their  joint  lives.     In  1S20 
the  estate  was  settled,  and  in  1823  the  3.000/. 
'was  paid  to  the  trustees,  who  paid  it  over  to  the 
husband,  taking  his  bond  for  the  amount.    The 
husband,  by  his  will,  directed  his  debts,  including, 
as  he  declared,  this  bond,  to  be  paid  out  of  his 
real  estate : — Hold,  that,  upon  satisfa'-tion  of  the 
wife's  claim,  the  debt  upon  the  bond  ceased. 
Senhmue  v.  Hall,  14  Beav.  241. 


Settlement  not  According  to  Condition.] 


— Before  marriage,  a  husband  executes  a  bond  to 
trustees  the  condition  of  which  binds  him  to 
fiettle  the  property  of  the  wife  on  her  and  her 
issue,  in  such  manner  as  the  trustees,  in  their 
discretion,  should  think  proper.  After  the  mar- 
riage a  settlement  is  made,  by  which  part  of  the 
property  is  to  be  applied  in  payment  of  his  deb:  s, 
and  for  his  furtherance  in  life  ;  another  part  is 
settled  on  the  wife  for  life,  remainder  to  the 
issue  of  the  marriage,  and,  in  case  there  should 
not  be  any  such  issne,  to  the  husb»nd  absolutely  ; 
and  a  third  part  of  the  property  is  given  to  the 
wife  for  life,  and,  after  her  decease,  in  case  there 
should  be  no  issue  of  the  marriage,  as  she  should 
appoint : — Held,  that  this  settlement  was  not 
according  to  the  condition  of  the  bond,  and  <lid 
not  bind  the  rights  of  the  wife.  Webb  v.  Ktlly, 
4JL.J.  (0.8.)Ch.  172. 

Agreement  to  Settle  Feraonsltj — Porehaae  of 
Xealty — Proper  Covenant.] — ^Articles  before  mar- 
riage for  settling  real  estates  of  the  husband, 
and  also  all  and  singular  his  personal  estate  of 
what  nature  or  kind  soever ;  a  proper  execution 
would  be  by  a  covenant,  that  real  estate  that 
should  be  purchased  with  the  personal,  should, 
with  respect  to  the  objects  of  the  settlement,  be 
considered  personal :  the  settlement,  therufore, 
made  after  marriage  containing  no  such  covenant, 
and  being  in  other  respects  a  defective  execution, 
real  estates  purchased  by  the  husband,  according 
to  the  evidence,  in  order  to  defeat  the  right  of 
his  wife,  were  decreed  to  be  conveyed  by  his 
devise  according  to  the  articles.  A  gift  by  him 
in  his  life,  in  consideration  of  service,  was  not 
disputed  ;  but  under  the  particular  circumstances 
attending  the  marriage,  and  in  the  case  of  an 
infant,  the  court  appeared  to  question  its  validity. 
Jiandall  v.  Willis,  6  Ves.  262. 

Payment  to  Husband  instead  of  Tnutees.] — 
A  father,  on  the  marriage  of  his  daughter,  agreed 
to  pay,  by  way  of  portion,  a  sum  of  money  to 
trustees,  to  be  held  in  trust  for  the  husband, 
daughter,  and  children  of  the  marriage  in  suc- 
cession :  the  trustees  named  in  the  settlement 


having  refused  to  act.  th*^  father  paid  ths  mo^uy 
to  the  husband  : — Held,  that  the  payment  was 
wrongful,  an<l,  the  money  having  been  lost,  the 
father  was  held  liable  at  the  suit  of  a  child  of 
the  marriage  to  pay  it  a  second  time.  Eoans  v. 
John,  4  Beav.  35. 

Payment  to  Tenant  in  Tail.] — Money  by  mar- 
riage articles  to  be  laid  out  in  land,  to  uses  of 
husband  and  wife  for  life,  then  to  the  children 
as  they  sh<mld  appoint ;  in  default  of  appoint- 
ment, equally ;  but  if  one,  to  that  one  in  tail ; 
reversion  to  husband  in  fee.  There  is  one 
daughter :  the  trustee  pays  it  to  her  and  her 
husb:ind,  she  not  being  sui  juris,  not  separately 
examined  ;  the  payment  not  sufficient  to  make  it 
considere<l  as  money,  and  sister  of  the  half-blood 
may  cliim  the  revereion  in  fee  from  the  father  ; 
but  the  husband  of  the  other  sister,  who  was 
tenant  in  toil,  will  lie  tenant  by  curtesy.  Cun- 
ning h'lni  V.  Moody,  1  Ves.  Sen.  174. 

Covenant  by  Traders  — Aooonnt  opened  between 
Firm  and  Trustees.] — One  of  several  partners, 
previous  to  his  marriage,  agreed  with  his  intende  I 
wife's  trustees,  that  he  would  assign  to  them 
a  portion  of  his  capitol  in  the  basiness,  to  secure 
to  them  certain  periodical  payments  of  50{)/.  on 
the  trusts  of  his  marriage  settlement.  In  pursu- 
ance of  this  arrangem-jnt,  the  partnership  open 
an  account  in  their  books  with  the  trustees,  in 
which  they  place  to  the  credit  of  the  trustees  the 
sum  of  3,000/.,  and  debit  their  partner  with  the 
same  sum,  giving  the  trustees  notice  that  thev 
have  transferred  this  sum  from  their  partner's 
private  account.  Default  having  been  made  in 
the  payment  of  500/.,  and  the  firm  having  become 
bankrupt: — Held,  that  ihis  was  an  acknowle<lg- 
ment  of  a  present  debt  from  the  firm  to  the 
trustees,  the  consideration  for  which  was  the 
intended  marriage.    Hill,  Ex  parte,  1  Deac.  125. 

Effeot  of  Bankmptoy.] — Bankruptcy  cannot 
have  the  effect  of  voluntary  transfer  of  stock 
under  a  covenant.  Alcock,  Ex  parte,  1  V.  &  B. 
179. 

In  Case  of  Covenants  to  Beqneath.] — See  ante, 
col.  814. 

0.  Covenants  to  Porohase  or  Settle  Land. 

1.  /;i  General. 

Parohase  of  Copyholds.] — Purchase  of  copy- 
holds not  generally  considered  as  a  performance 
of  a  covenant  to  purchase  and  settle  lands. 
Att.-Oen.  V.  Wharwood,  1  Ves.  Sen.  541. 

Of  London  Houses  and  Borough  English 

Lands.] — The  purchase  of  hoases  in  London,  and 
of  lands  of  the  tenure  of  borous^h  English : — 
Held,  not  to  be  a  due  execution  of  a  covenant  in 
marriage  articles  to  purchase  or  settle  "  lan«ls  of 
inheritance."  As  to  the  mode  of  computing  the 
value  of  premises  in  the  master's  ottice.  Pinnel 
V.  Ilnllet,  2  Ves.  276  ;  Ambl.  106. 

The  purchase  of  houses  in  London  will  not 
answer  a  covenant  to  purchase  lands  of  inherit- 
ance.   Levoi9  v.  Hill,  1  Ves.  Sen.  274. 

Of  House  and  Gardens.] — The  husband, 

by  articles  before  marriage,  covenants  to  adci 
5t)0/.  to  his  wife's  portion  of  500/.,  and  that  it 
should  be  laid  out  in  land,  and  settled  on  the 
wife  and  the  issue  of  the  marriage.    The  bus- 
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band,  withont  the  trustees'  consent,  lays  out  the 
money  in  a  tine  house  and  gardens.  Allowed  a 
sufficient  performance  of  the  covenant.  Tvn- 
hridge  v.  Teather^  1  Vem.  3-16. 

Of  Bent  charge  out  of  Ctistomi.] — One, 

on  marriage,  gives  be  nd  to  settle  an  estate  of  in- 
heritance  of  clrnr  100/.  a  year  to  the  use  of  him- 
self for  life,  remainder  to  his  wife  for  life,  le- 
mainder  to  the  heirs  of  their  bodies,  remainder  to 
his  own  right  heirs  ;  he  afterwards  settled  a  rent- 
charge,  which  he  was  entitled  to,  payable  out  of 
the  customs  at  Hull: — Held,  a  peiformance  of 
the  agreement.     Middletcn  v.  Pry  or  ^  Ambl.  391. 

ImproYemcnts— CoBtBof  Conveyance.] — A  mar- 
riage settlement  contained  a  covenant  by  the 
hubband  to  pay  3.000Z.  to  the  trustees  U{  on  the 
Eame  trusts  as  a  sum  of  17,(0(i/.  settled  by  the 
deed  ;  and  also  a  power  to  the  trustees,  with  the 
coui-ent  of  the  hi.sband  and  wife,  to  invest  any 
part  of  the  trust  funds  in  real  estate.  The 
trustees  accordingly  invested  the  sum  of  17,000/. 
in  land,  and  the  husband  paid  the  expense  of  the 
conveyance,  and  laid  out  a  laige  sum  on  farm 
buildings  and  pern  anent  impiovements  en  the 
newly- purchased  property.  In  a  suit  by  the 
trustees  against  the  executors  to  enfoice  the  per- 
foimance  of  the  covenant  to  pay  3,0(  0/.  : — Held, 
that  neither  the  n  oney  laid  out  on  the  land,  nor 
the  expenses  cf  the  cc nveyance,  could  be  allowed 
in  satisfaction  of  the  covenant,  or  on  any  other 
ground.  Ilvrlvrk  v.  Sviilh^  17  Beav.  672  ;  23 
L.  J.,Ch.  962;  2  W.  K.  117. 

Estates  Purchased  with  Money  obtained  Item 
Tiustees.]— -  Mf  ney  settled  to  separate  use  of  wife, 
and  in  event  of  no  childien  to  her  absolutely  sur- 
Tiving  husband,  with  power  to  trustees,  with  her 
consent,  to  invest  it  in  land  : — Held,  that  no  lien 
existed  on  estates  purchased  by  husband  having 
obtained  the  noney  fiom  trustee,  the  circum- 
stance 8  not  raising  the  presumption  as  if  he  had 
been  under  an  engagement  to  purchase,  that  his 
purchases  were  in  pursuance  of  engagement ;  and 
upon  evidence,  the  fact  of  the  application  of 
trust  fund,  or  the  inability  of  husband  by  other 
means,  not  being  made  out.  Ltnch  v.  Lenchy  10 
Ves.  511. 

Honey  Sorrowed] — Eflfect  of  a  contract 

on  marriage  by  bond  to  devise,  convey,  or  assure, 
all  such  goods,  personal  estate,  and  effects,  that 
the  husband  should  at  any  time,  during  the  joint 
lives  of  him  and  his  wife,  be  possessed  of,  to  the 
UFC  of  them  and  the  survivor,  attaching  on 
capital,  not  income,  unless  paid  up  as  capital ; 
admitting,  therefore,  exptnditure  and  debts,  in  a 
fair  application  of  income  not  liable  to  a  minute 
account.  On  that  principle,  an  estate  purchased 
b}'  the  husband  with  money,  partly  his  own, 
partly  borrowed  on  his  personal  securitj^  and 
son-e  paid  off  by  him,  was,  after  his  death,  held 
to  belong,  not  to  the  tiust.  but  to  the  heir, 
charged  for  the  benefit  of  the  trust  with  the 
money  that  was  his  own,  the  debts  paid  on 
account  of  that  purchase,  and  expenditure  in  re- 
pairs, improvements,  &c.  Zewh  v.  3/advcfts,  17 
Yes.  48  ;  7  R.  R.  10. 

Xortgaged  Land— Legacy — Assets  by  Descent 
in  Fee — Personalty.]— A.  agreed  with  B.  to  give 
him  2,000/,  portion,  to  be  laid  out  by  A.  A.  pur- 
chased lands  with  1,0(0/.,  and  mortgaged  them, 
and  then  settled  pursuant  to  the  articles,  except- 


ing only  in  one  limitation.  A.  devised  those 
lands  to  his  wife  for  life,  and  gave  legacies  to  B. 
and  his  children,  and  died  withont  issue,  learing- 
B.'s  children  his  heire-at-law,  who,  together  with 
B.,  brought  their  bill  against  the  widow  and 
executor  of  A.  to  have  an  account  of  the  profitit,. 
and  for  performance  of  the  articles.  Per  cur.^ 
the  land  settled  according  to  the  articles  is  a 
good  performance,  so  far  as  the  valne  is  over  and 
above  the  mortgage.  It  w^as  urged  that  the- 
legacy  to  the  children  was  a  bounty,  and  not  a 
satisfaction  of  the  demand  of  the  heir,  becaase,. 
at  the  time  of  the  legacy,  it  was  not  known 
whether  he  would  be  heir,  or  take  anything  by 
the  settlement ;  also,  it  was  a  legacy  given  to 
him  in  company  with  others,  and  the  dispute  is- 
not  between  the  executor  and  a  creditor,  but 
between  the  executor  and  B.,  and  his  son  an<f 
daughter  ;  and  there  are  assets  enough  to  answer 
anything.  Yet  his  lordship  directed  that  the 
master  should  inquire  what  assets  by  descent  in 
fee.  and  other  personal  estate,  came  into  hi* 
hands,  and  that  to  be  as  part  of  the  satisfaction 
of  his  demand.  Ltchmere  v.  Ulagrate^  Gilb- 
Eq.  R.  64. 

Bequest  to  Heir.] — Covenant  in  marriage 
pettlemcnt,  that  sum  of  money  shonld  be  laid  oui 

I  in  land,  and  settled  fo  as  to  descend  on  childien,. 

;  is  not  satisfied  by  the  covenantor  bequeathing 
certain  sums  to  the  heir.    Slumy  v.  Slaney^  ^ 

;Bro.  P.C.I  13. 

I  Value,  how  Computed.] — One  living  in  Oxford* 
!  shiie  covenants  to  purchase  lands  of  80/.  a  year,. 
I  to  be  settled,  &c.  The  parties  entitled  desiring 
the  money,  were  decreed  to  have  twenty-four 
years'  purchase,  the  price  lands  bore  in  that 
county,  and  ?oi.  a  year  for  the  time  past,  but 
not  the  interest  of  the  jrnrchase  money.  Badger 
v.  Badger^  Mcseley,  117.  And  see  2  Vem.  551^ 
428. 

ii.  Lands  Purrhased  hut  not  Settled. 

Lands  Suffered  to  Deicend.] — Covenant  in 
marriage  articles,  to  purchase  and  settle  lands  ; 
lands,  purchased  and  suffered  to  descend,  taken 
in  satisfaction  of  it.  Leuis  v.  i/?7/,  1  Ves.  Sen. 
274  ;  Dafy»  v.  Howard,  6  Bro.  P.  C.370  ;  JTirrJr^ 
V.  Hvck*,  2  Ves.  Sen.  668  ;  WiUtn  v.  Piggott,  2 
Ves.  356  ;  2  R.  R.  246  ;  WilcocJu  v.  WilcockSy  2 
Vem.  558. 

A  father's  permitting  lands  to  descend  in  fee^ 
if  just  the  same  value  with  lands  covenanted  to 
be  settled  in  tail,  this  is  a  satisfaction.  Lech^ 
mere  v.  Carlisle  iEarV),  3  P.  Wms.  225 

A  matter  of  less  value  cannot  be  taken  in  satis- 
faction of  what  is  of  greater  value.    Id.  226. 

Land,  though  of  much  greater  valne,  let  to  a. 
daughter,  no  satisfaction  of  a  portion.    Ih. 

Thirty  thousand  pounds  is  covenanted  to  be 
laid  out  in  land  :  the  money  need  not  be  laid  out 
altogether  in  one  purchase,  but  if  laid  out  at 
several  times  it  is  sufficient ;  and  if  the  cove- 
nantor dies,  having,  after  the  covenant,  pur- 
chased some  lands  which  are  left  to  descend,  this 
will  be  a  satisfaction  pro  tanto.    Id.  228. 

By  marriage  ai tides,  the  husband  was  to  pur- 
chase and  settle  lands  of  8002.  value  on  himself 
and  wife  for  life,  remainder  to  the  heirs  male  of 
the  marriage,  remainders  over.  The  eldest  son 
brought  a  bill  against  his  father's  executors  for 
thel^nefitof  this  agreement;  defendants  insisted 
that  the  father  purchased  a  copyhold  estate, 
which  descended  to  plaintiff,  and  likewise  be. 
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queatbeil  to  him  lOOZ.  to  be  raised  out  of  land, 
and  that  these  ought  to  be  in  satisfaction  of  the 
marriage  agreement,  especially  as  the  husband 
and  wife  were  tenants  in  tail,  and  might  bar  the 
issue.  Decreed,  the  plain  tiff  must  have  satisfac- 
tion of  the  agreement,  with  interest  at  4  per 
cent,  from  the  father's  death,  the  copyhold 
descending  to  be  taken  in  satisfaction  pro  tan  to 
but  not  the  100^.  legacy.  Wiiks  v.  Wllkjf,  5 
Vin.  Abr.  2ii3  pi.  39. 

Landi  Cozuidered  at  Pnrehaaed  in  Ponuanee 
of  Covenant.] — Where  a  tenant  for  life  sells  part 
of  the  settled  estate  under  the  authority  or  an 
act  of  parliament,  which  directs  him  to  lay  out 
the  consideration  money  in  the  purchase  of 
other  lands,  and  to  settle  them  to  the  same  uses, 
and  he  afterwanls  purchases  lands  in  fee  simple 
to  nearly  the  amount,  but  dies  without  having 
settled  them  accordingly,  leaving  them  to  de- 
scend upon  his  heir-at-law,  who  was  also  the 
first  tenant  in  tail  in  remainder  under  the  settle- 
ment, a  court  of  equity  will  intend  that  the 
purchase  was  made  in  performance  of  the  obliga- 
tion imposed  by  the  act,  and  will  not  permit  the 
remainderman  to  recover  the  value  of  the  lands 
soM  against  the  personal  estate  of  the  tenant  for 
life.     Tubbs  v.  Brvadwmtd,  2  Russ.  &  M.  487. 

By  marriage  articles,  the  eldest  son  was  made 
tenant  in  tail :  proviso,  that  the  father  might 
sell  the  lands  by  the  consent  of  the  trustees,  and 
purchase  other  lands,  and  settle  them  to  the 
like  uses  ;  he  purchased  other  lands,  but  did  not 
settle  them  to  the  like  uses,  yet  held  good. 
Eeerfs  v.  B feres,  9  Mod.  128. 

On  marriage,  the  liusband  covenants  to  pay  to 
trustees  the  sum  of  2,000/.  at  least,  to  oe  by 
them  laid  out  in  land  in  the  county  of  D.,  and 
settled  to  the  uses  of  the  marriage  ;  the  husband 
never  pays  the  money  to  the  trustees,  but  soon 
after  the  marriage  purchases  land  in  the  county 
of  D.,  and  takes  the  conveyance  to  himself  in 
fee,  and  then  dies  intestate,  without  making  any 
settlement.  These  lands  will  be  considered  as 
purchased  by  the  husband  in  pursuance  of  his 
covenant,  and  be  liable  to  the  trust  of  the  settle- 
ment. Sowden  v.  Snwden^  1  Bro.  C.  C.  582 ;  1 
Cox,  165.     And  get  10  Ves.  5. 

Husband  receiving  proceeds  of  a  sale  of  wife's 
estate,  and  promising,  by  a  note  or  receipt,  to 
lay  it  out  pursuant  to  trusts  relative  to  other 
property,  this  note  held  evi  lence  of  the  agree- 
ment antecedent  to  the  sale,  and  estates  pur- 
ch-ised  afterwards  by  the  husband  were  held  to 
be  bound.  Att.-Oen,  v.  miortoiwd^  1  Ves.  Sen.  634. 

If  a  person  covenants  to  settle  land,  or  an 
annuity  out  of  land,  and  has  no  land  at  that 
time,  but  afterwards  purchases  land,  that  land 
shall  be  liable  to  the  covenant,  and  that  against 
a  voluntary  devisee.  Tooke  t.  H(uting$,  2 
Vem.  97. 

PnrohMO  in  Name  of  Another.! — A.  by 

marriage  articles  covenanted,  that  all  lands  he 
should  afterwards  purchase  in  the  parish  of  K. 
should  be  to  the  uses  of  the  articles.  He  pur- 
chased lands  in  K.  and  to<jk  a  conveyance  in  fee 
in  the  name  of  his  youngest  son,  without  a 
declaration  of  trust : — Held,  that  youngest  son 
was  a  trustee  as  to  the  lands  for  the  parties 
entitled  under  the  settlement.  Blake  v.  Blake, 
7  Bro.  P.  C.  241. 

Covenant    to   Oonvey   and    Settle.] — S. 

covenanted  to  convey  and  settle  houses,  lands,  &c., 


or  a  rentcharge  thereout,  to  certain  uses.  S. 
purchased  lands,  and  died  without  making  any 
settlement : — Decreed,  the  after- purchased  lands> 
shall  be  to  those  uses,  for  a  covenant  to  convey 
and  settle  is  stronger  than  to  settle  only.  Deacon 
V.  Smith,  3  Atk.  323. 

Lease  Senewed  but  not  Assigned.] — A.,  on  the 
marriage  of  B.,  his  son,  settles  a  lease  on  B.  for 
life,  to  the  wife  for  life,  and  then  to  the  issue  of 
tl.e  marriage  ;  and  B.  covenants  from  time  to 
time  to  renew  the  lease  and  assign  it  on  the  same 
trusts.  B.  renews  the  lease,  but  does  not  assign 
it,  and  dies  indebted.  This  lease  is  bound  by 
the  marriage  articles,  and  is  not  assets  for  the 
payment  of  debts.  Plowmun  v.  Plowmun^  2 
Vern.  289. 

Where  no  Preinmption  of  Pnrohaie  in  Ezeon- 
tion  of  Tmst.] — Trustee  for  the  purchase  of  land 
dieii  without  peisonal  assets,  but,  having  pur- 
chased land,  the  estates  purchased  were  held  not 
liable  to  the  trust,  the  circumstances  affording 
no  presumption  that  they  were  purchased  in 
execution  of  the  trust.  Perry  v.  Phelipt,  IT 
Ves.  173— C.  A. 

Xortgage— Bonhmptoy.]— By  an  ante-nuptial 
settlement  the  intended  husband  covenanted  to> 
purchase  a  convenient  residence  for  himself  and 
his  intended  wife,  the  purchase  to  be  made  with 
her  approbation  ;  and  if  it  could  not  conveniently 
be  made  within  twelve  months  after  the  marriage^ 
he  covenanted  to  invest  1,0002.  at  least,  in  the 
purchase  of  freeholds  or  leaseholds,  or  in  the 
funds,  in  the  names  of  the  trustees,  till  a  residence 
could  be  found.  Five  yeara  after  the  marriage 
the  husband  purchased  a  freehold  messuage  for 
1,600Z.,  but  never  conveyed  it  to  the  trustees, 
nor  treated  it  as  subject  to  the  settlement. 
Several  years  afterwanls  he  raised  1,800/.  by  way 
of  mortgage  upon  this  messuage  and  other  pro- 
perty devised  to  him  by  his  father ;  and  wnile 
some  of  the  money  thus  raised  remained  unmixed 
with  his  general  estate,  became  bankrupt : — 
Held,  that  the  remaining  portion  ought  to  be 
apportioned  between  the  devised  and  purchased 
property  comprised  in  the  mortgage,  and  the 
proportion  attributable  to  the  latter  paid  to  the 
trustees  of  the  settlement ;  and  that  they  had  a 
charge  upon  the  equity  of  redemption  of  the  pur- 
chafed  estate  for  the  amount  (if  any)  by  which  the 
proportion  fell  short  of  1,00* »/.  Poole,  Ea  parte y 
1  De  G.  o81  ;  17  L.  J.,  Bk.  12  ;  11  Jur,  10U5. 

iii.  By  Decise  of  Lands, 

Beyise  in  Fee.] — Agreement  to  settle  is  satis- 
fied by  suffering  estate  to  descend,  or  by  devis- 
ing it  to  party  entitled.  Sey»  v.  Price,  9  Mod. 
220. 

Of  Copyholds.] — A  bond  was  given  by  the 

father  of  an  illegitimate  child  to  her  intended 
husband,  in  contemplation  of  their  intended 
marriage,  in  the  penal  sum  of  2,0U0Z.  and  in- 
terest. It  was  recited  in  the  condition,  that,  in 
consideration  of  the  intended  marriage,  the 
obligor  had  proposed  to  the  obligee  to  surrender 
certain  copyhold  property  to  the  uses  therein- 
after mentioned ;  and  if  such  surrender  should 
not  be  so  made  within  eighteen  months  after  the 
marriage,  the  husband  and  wife,  or  the  survivor, 
should  receive,  after  the  death  of  the  obligor, 
1,000/.    The  condition  was  to  the  effect  oi  the 
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recitaL  airf  that  if  the  e«ta*e  »h<ir:l.!  be  «r»  «#-:Tl#fl 
in  «nb«ance- 1^«  the  a-JC  ^4  tbe  hu^-hauii  sd  !  wJe 
for  life.  remaiik'lrT  to  the  *~rT:Trir.  reT:*;sii«T  to 
tbeir  is^oe  :  and  if  the  !.«•"•'.  -h.:;^!  be  paii.  ^t 
if  iMr  oh  :2or  *h^-al  i  zz^ake  i-ich  lurrervie?  :n  his 
lifetime!  the  oo.:za,iic-n  to  be  roid.  The  ^-^ili^-  r 
<l-*3d  wit*yv::t  iratinz  the  * -rren  ier.  aad  br  his 
^r:ll  he  derised  the  cr<.Th*-.'.d  estate  to  h> 
dacgiiier.  the  w.fe  of  the  -.bUzee: — Held,  that 
the  boD«i  wa«  i>'X  forf*:::^  br  reason  of  :re 
breach  *A  the  or«a  l-'-it^n  :  that  it  was  nierelT  an 
a^reenieni  to  «e:tie  tiie  lann.  awl  as  srich  <a:i*- 
fie.1  bjthe  'icTbe,  aith«^.aeh  ab^znnte  v*  the  wife: 
and  that  it  wa«  an  agreement  of  which  aiuitj 
wo»3!d  enforce  the  «pe?:f:c  f«rf<^rniaa-^ :  the 
penalty  bein^  onlv  meant  to  secure  the  settle- 
ment rec.tai  in  the  cc-nii'iMn.  Tirr:e  f«»r  thr- 
performance  of  the  t.-ozA.':  n  >  no*  of  the  e&»«riice 
id  the  oon»^Tact.  The  ob  :2»>r  held  to  hare  eo 
jiower  to  elect  either  to  j^iv  the  in-.neT  or  sett  I  v 
Che  land.    Mvper  x,  Bartk*<t*mrtc,  12  Price.  7>>. 


Of  Seiidma  ftr  LUb  only/ — Deri-^  of 


wi.i.-.w  r<>-4  c<r\\T  OQ?  annaitr  of  50'.     Ptfurer,  Im, 

A-  azrees  :.-•  «efle  V^\  per  anninn  <  n  intended 
wfc  :  fxLln?  <ck.  ileTiaes  !*■»/.  per  annnm  to 
her ;  rec»>ver:r.z.  marries  her.  and  the  settle- 
=:«*;:  i«  earned  :n*o  executi^^n  :  she  can  take  but 
!•■»'..  an  i  r*ir»-»l  eridence  admitterl  to  prore  the 
intest.    Jfd^-tf.'  T.  JlAscaL  1  Ves.  Sen.  323. 


or 


' — ^A  person  who  has  coreiianted 


tn  iBe-j-rrarh  ••r  r.thenri*e  pn-»ride  that  a  ^hare  of 
hi<  estate  *haii  e«>  to  the  covenantee,  fulfils  his 
•r»>Ttrnant  bv  bejurfathinz  the  share  to  the 
'»»T-en3mree,  wh*-*  then  stand*  in  the  same  josi- 
'i'-n  a»  anr  .-.'h-?*  legatee.  Jrrri*  t.  Wi*lferMtam^ 
«  L.  J..  Ch.  >*0  ;  L.  R.  1?>  Eq.  18  :  30  L.  T. 
4r>2. 


Of 


%." — Corenant.    that 


residne  of  real  and  personal  for  life,  n«»t  a  satis- 
faction for  a  sum  to  be  bi.d  out  :n  '.and*  in  fee 
bj  artu^les.    Alley m  x.  Al'rym,  2  Ves.  >en.  37. 


Im  Flaee  •f  Aanuty.^ — A.,  prerions  to 


marriage.  coTenant*  to  secure  to  wife  an  annuity 
of  IJP.^A.  a  Tear.  iaoaiLg  out  of  land-*,  fi»r  her 
jointure,  and  in  Ijar  of  dower.  The  mnrhaire  i^ 
bad.  and  A.  by  will  devi«<s  to  wife  certain  parts 
of  real  an*!  fjerv  nal  estate  of  con^itierahle  value  : 
— Held,  no  sati-faci^'U  of  cvenant.  Jin  w^hfon 
T.  Krringtim,  7  Bro.  P.  C.  4«>1.  t 

One  gives  a   Ixmd   on    his    marriajre.  either ; 
within  four  months  to  settle  lands  of  U«V.  per 
annum  on  his  wife,  or  that  hi<  heirs,  hic.,  >liatl  I 
pay  her  2.<"ni/.  within   four  months  after  his 
death  ;   husband,  after  this.  devi«;es  to  his  wife 
lands  of  t!*}l.  (ler  annum  :  this  shall  not  be  taken 
in  part  of  the  1<hi/.  per  annnm.  but  only  as  a* 
benevolence.    Etutictnjd  xAi/ih^,  2  P.  Wms.  614. 


ha>baiiLif  wi'e  survive  him,  >houltl  secure  to 
her  one-half  va^ue  of  her  fonune.  is  satisfied  bv 
h':*'dn«is  lt^r:n?  her  ietracT  to  larger  amount. 
C"'m*  V.  F.fmrr.  2  El.  Abr.*34. 

Lan  I*  <e*tl<^i  -n  jonture  are  covenanted  to  be 
of  the  year. y  value  of  1. •>••'•/. ;  the  husband  by 
h:*  will  s^.ve*  his  wife  1.* »"»/..  and  other  legacies. 
The  joint-are  ian<ls  prove  deticieni  3i*>/.  per 
annum: — Hel-L  that  the  legacies,  which  were 
aiin;:"eil  to  be  of  ereater  value  than  the  defect 
of  "«»l!:t!3re,  ou^ht  to  be  taken  in  satisfaction  of 
*a«:h  d'dciencv.  JUintrntigmr  x.  MaxicAl,  4  Bro. 
P.  C.  5y>. 


Of 


* — Gift  of  a  resiilue  by  will. 


In  AdditiOT — ^Jo  BatisflutuitB. — Cove- 
nant in  marriage  articles,  that  lands  settled  were 
of  a  certain  value,  which  they  were  not ;  husband 
by  will  *' confirms  the  articles,  and  also  gives  his 
wife  all  his  lands  in  A.  B.  for  life  "  : — Held,  not 
to  be  a  question  of  satisfaction  or  part  j>erform- 
ance,  but  of  construction,  and  that  the  wife  was 
entitled  to  both  interefrts  under  the  intent  thus 
collected.     Prime  x.  Stehhing^  2  Ves.  Seti,  40y. 

d.  By  Gift  in  WilL 

Oifl  of  Sqvml  Sum.] — Gift  of  an  equal  sum  by 
will  is  a  clear  performance  of  a  covenant  in  the 
settlement.  The  provision  in  the  settlement  is 
not  a  debt,  in  the  ordinary  sense  of  the  word,  so 
2A  to  come  under  direction  in  will  to  pav  debts. 
Wathen  v.  Smith,  4  Madd.  32r> ;  20  R.  R.*302. 

Covenant  in  settlement  to  leare  by  will, 
satisfied  by  legacy  to  amount ;  though  followed 
by  general  direction  for  payment  of  debts.    Ih. 


One  Oifl   only   Intanded.1 — E.  K..  by 


is  a  sati-ifaotion  for  money  secured  to  be  i>aid  by 
marriaje  articles.  I*ear*om  x.  Morgan^  2  Bro. 
C.  C.  iVv'i. 

On  the  marria?e,  the  husband  covenanted, 
that  if  the  wife  should  survive  him,  and  there 
^bould  be  no  issue,  h'.s  executors  shoulii,  within 
nine  months  after  his  death,  pay  to  the  wife 
^H»/.  for  her  own  use.  There  was  no  issue  of 
the  marriage.  The  husband  by  his  will  be- 
queathed one  moitrty  of  certain  articles  of  his 
pers«Mial  estate  to  his  wife,  which  moiety 
greatly  excee«led  in  value  the  sum  of  8"0/.  This 
leijut-st  will  not  amount  to  a  performance  or  a 
satisfaction  of  the  covenant  contained  in  the 
marriage  settlement  ;  the  gift  of  a  residue  is 
never  considered  as  a  satisfaction  of  a  certain 
provision  made  for  a  wife  on  marriage,  although 
it  may  in  the  event  turn  out  more  beneficial. 
Dere^i^  v.  Pohtet,  1  Cox,  18i* ;  1  B.  R.  15. 


Of  Difltarcnt  Suil] — ^A  testator  on  his 


inarriage  articles,  agreed  to  settle  50/.  a  year 
Qfjon  his  wife  in  the  event  of  her  becoming  a 
widow,  payable  out  of  the  lands  of  C.  £.  K. 
subsequently  made  his  will,  in  which  was  the 
following  passage : — **  I  bequeath  to  my  wife 
during  her  life  the  sum  of  on/,  yearly  (50/.  yearly 
being  settled  on  her  by  me  in  our  intermarriage), 
fiayable  out  of  the  lands  of  C. " : — Held,  that  the 


marriage  covenanted  that  his  representatives 
should,  within  three  months  after  his  decease, 
pay  2,L>00/.  to  trustees  to  be  held  for  his  wife 
for  life.  By  his  wilh  after  directmg  all  his  debts 
to  be  paid,  he  gave  his  widow  an  annuity  of  21H.»/. 
a  year,  payable  quarterly,  and  other  benefits : — 
Held,  that  the  provision  for  the  wife,  under  the 
settlement,  was  not  satisfied  by  the  provision 
made  for  her  bv  the  wilL  Cvle  v.  Millard,  25 
Beav.  568  ;  4  Jur.  (X.S.)  988  ;  6  W.  R.  712. 

To  Diffuront  Tnutoeo.]~A  testator  being, 

by  virtue  of  his  marriage  settlement,  under  an 
obligation  to  pay  the  trustees  5,000/.  for  his  wife 
for  life,  by  his  will  bequeathed  10,000/.  to  other 
trustees  for  his  ^  ife  for  life  ;  and  he  also  directed 
the  payment  of  all  his  just  debts  : — Held,  that  the 
bequest  was  not  a  satisfaction  of  the  5,000/.,  and 
that  the  widow  was  entitled  to  both  provisions. 
PinrhU  v.  Si  mm*,  30  Beav.  119. 
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To    Cestui   q[iie   trust— Covenant  with 

Tnistees.] — Where  a  testator  was  indebted  to 
the  tnistees  of  his  marriage  settlement,  which 
contained  a  power  of  appointment  which  had  not 
been  exercised,  inconsequence  whereof  certain  of 
his  legatees  became  interested  in  the  fund  : — 
Held,  that  the  legacies  were  not  satisfied,  pro 
tanto,  out  of  the  debt  due  to  the  trustees. 
Smith  V.  Smith,  3  Giff.  263  :  31  L.  J.,  Ch.  91  ;  7 
Jur.  (N.S.)  1140  ;  5  L.  T.  302. 

But  a  legacy  to  the  cestui  que  trust  of  a  settle- 
ment, by  which  the  testator  had  covenanted 
with  trustees  to  settle  certain  funds  : — Held,  not 
a  satisfaction  of  the  covenant.    lb. 

Bequest  held,  under  the  circumstances,  not  to 
be  intended  in  satisfaction  of  a  liability  to  pay, 
contracted  by  covenant  in  a  marriage  settlement. 
Milligan  v.  Hardwirke  (^EarV),  1  Jur.  (N.8.)  793. 


Of  Life  Interest  only.] — A.,  on  his  mar- 


riage, covenants  to  purchase  and  settle  20/.  a 
year  on  his  wife  for  her  life,  and,  if  he  died 
before  it  was  done,  to  leave  her  300Z.  out  of  his 
personal  estate,  for  her  better  livelihood  and 
maintenance.  He  died  without  making  any 
settlement,  and  by  will  gives  his  wife  the 
interest  of  330Z.  for  her  life,  with  a  power  to 
disjiose  of  30/.  at  her  death.  Decreed,  first,  that 
she  was  entitled  to  the  300/.  by  the  articles,  and 
that  the  executors  were  not  at  liberty  to  settle 
20/.  a  year  on  her  for  life  ;  secondly,  that  the 
legacy  was  not  a  satisfaction  of  the  articles, 
but  she  should  have  the  300/.  by  the  articles, 
and  the  legacy  too.    Perry  v.  Pen'y^  2  Vem.  603. 

Covenant  to  Bequeath — ^Appointment  by  Will 
of  equal  Sum.] — A.,  having  a  power  under  his 
marriage  settlement  to  appoint  a  fund  amongst 
his  children,  which  was  limited  to  them  in 
default  of  appointment,  became  a  party  to  his 
son's  marriage  settlement,  by  which  he  covenated 
with  the  trustees  to  bequeath  to  his  son  or 
daughter-in-law  2,500/.  upon  the  trusts  of  the 
settlement.  By  his  will  A.  appointed  to  his  son 
2,500/.  (part  of  the  trust  funds)  in  full  discharge 
of  his  covenant : — Held,  that  the  bequest  was  not 
a  performance  of  his  covenant,  and  that  the 
parties  claiming  under  the  son's  settlement  were 
entitled  to  both.  Graham  v.  Wickham,  31 
Beav.  447  ;  2  N.  R.  410 ;  1  Do  G.  J.  &  S. 
474  ;  9  Jur.  (N.8.)  702  ;  8  L.  T.  (N.8.)  679 ;  11 
W.  R.  1009. 

Bond — Bequest  of  larger  Sum.] — Bond  upon 
marria^ie  to  secure  300/.,  the  wife's  fortune,  to 
the  wife  within  one  month  after  husband's 
decease ;  by  wiU  the  husband  gave  her  500/. 
payable  within  six  months  after  his  decease, 
together  with  other  legacies ;  tha  bequest  of 
50^/.  is  not  a  satisfaction  for  the  300/.  secured 
by  the  bond.  Hayrtes  v.  Mico^  1  Bro.  C.  C.  129. 
fiee  Adam*  v.  Laxe^ider^  1  M*Cle.  &  Y.  41.  See 
also  Romilly'd  Notes  of  Cases,  4 1 . 

Gift  for  Life  only.]— Wife  entitled,  under 

bond  by  the  husband  upon  the  marriage,  to  the 
6um  payable  three  months  after  death  for  her 
for  life,  then  for  the  children,  if  none  for  her 
absolutely.  By  will  he  gave  all  real  and  personal 
estate  he  then  had,  or  might  die  possessed  of, 
upon  trust,  to  pay  her  the  rents  and  interest 
for  life,  then  the  whole  equally  to  the  children  ; 
if  none,  over  ;  and  revoked  all  former  settlements 
and  wills.    There  were  no  children  : — Held,  the 


widow  entitled  to  both.     Farsight  v.  Grant,  1 
Ves.  298  ;  8  Bro.  C.  C.  242. 


To  Husband — Devise  of  greater  Value  to 


Husband  and  Wife  and  their  Heirs.]— One,  on 
the  marriage  of  his  daughter,  gives  a  bond  to 
the  husband  for  the  daughter's  portion,  and 
afterwards,  by  will,  devises  land  of  much  greater 
value  to  the  husband  and  the  wife,  and  their 
heirs.  The  devise  no  satisfaction  of  the  bond, 
though  there  be  a  defect  of  assets  to  pay  the 
testator's  debts.  Goodfellow  v.  Buichett,  2  Vem. 
298. 

Gift  of  greater  Value,  but  not  Absolute.] 

— Bond  conditioned  that  executors  pay  5,000/.  to 
a  natural  son  at  twenty-one  if  he  should  attain 
that  age ;  by  will  afterwards  the  father  gave 
15,000/.  to  trustees  to  pay  200/.  per  annum,  for 
the  maintenance  of  the  son  till  twenty-five,  and 
then  to  pay  him  the  principal ;  and  if  he  should 
marry  between  twenty-two  and  twenty-five,  and 
die,  to  pay  the  whole  to  the  issue ;  but  if  he 
died  unmarried  before  twenty-five,  the  whole 
over  ;  the  devise  is  not  a'  satisfaction  of 
the  bond.    Jeacoch  v.  Falkener,  1  Bro.  C.  C.  295. 


Not  Satisfied  by  Annuity.]— An  annuity 


of  40/.  per  annum  devised  to  wife  is  no  satis- 
faction of  bond  for  1,000/.  settled  on  her  at 
marriage  ;  but  held  she  wns  entitled  to  both. 
Johmn  V.  Pelly,  9  Mod.  487. 

Grounds  for  inferring  Double  Gift.] — A  tes- 
tator, by  his  marriage  settlement,  covenanted  to 
secure  his  wife  a  life  annuity  of  100/.  a  year  if 
she  survived  him.  By  his  will,  he  gave  her  a 
life  annuity  of  100/.  a  year:— ^Held,  that  this 
was  in  addition,  and  not  in  satisfaction,  on  three 
giounds  ;  first,  because  he  directed  his  debts  to 
be  paid  ;  secondly,  because  he  expressed  it  to  be 
given  as  an  addition  to  her  own  property  ;  and, 
thirdly,  because  he  gave  it  in  full  satisfaction  of 
her  dower,  freebench,  and  thirds  upon  his  pro- 
perty.    Glover  v.  Hartcvp,  34  Beav.  74. 

Power  to  Sedeem  Annuity— (Hft  of  greater 
Value.] — A.  B.  on  his  marriage  conveyed  real 
estates  to  a  trustee  for  200  years,  on  trust  to 
raise  an  annuity  of  100/.  a  year  for  his  wife  for 
her  life ;  and  it  was  provided  that,  if  he  should 
invest  in  the  name  of  the  trustee  of  the  term 
sufScient  stock  to  secure  the  annuity,  and  declare 
proper  trusts  thereof,  the  term  and  charge  should 
cease.  At  the  date  of  his  will  other  charges 
existed  on  this  property,  and  by  his  will  he  gave 
his  wife  all  his  real  estate,  if  his  son  should  die 
without  issue  ;  and  he  gave  her  all  his  personal 
estate,  which  consisted,  among  other  things,  of 
stock  more  than  enough  to  pay  100/.  a  year. 
The  investment  of  stock  was  never  made  by  the 
testator.  On  a  bill,  filed  on  behalf  of  the  infant 
son  of  the  testator,  it  was  held  that  the  widow 
was  entitled  to  the  benefits  given  by  the  will,  in 
addition  to  the  100/.  a  year  secured  by  the  settle- 
ment.   Beeve  v.  Reeve,  14  Jur.  264. 

Intention  not  Expressed.]— Covenant  in  mar- 
riage articles  by  the  husband,  to  pay  his  wife,  if 
she  should  survive,  200/  as  jointure,  and  50/.  to 
provide  herself  with  a  house,  yearly  for  life ; 
afterwards  by  will,  he  gave  her  for  life  an  estate 
and  house,  above  the  yearly  value  of  100/.  a  year, 
with  the  household  goods,  &c.,  and  an  annuity 
of  100/.,  commencing  and  payable  at  different 
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times  from  thoee  in  the  articles : — Held,  not  a  '  assure  the  fame,  then  his  executors,  &c,  should 
performance,  nor  intended  as  a  satisfaction,  no   paj  the  1,000/.    L.  died  without  such  deed  or 


such  intent  being  expressed.      Richardson 
Mjfhinstone,  2  Yes.  462. 


V. 


Xortgage — ^Rant-eharge  on  Zqnity  of  Bademp- 
tion— Gift  of  larger  Aimuity.] — By  a  marriage 
settlement,  a  rent-charge  of  200/.  a  year  was 
secured  to  the  wife  for  life,  payable  quarterly, 
with  powers  of  distress,  &c.  To  enable  the  hus- 
band to  mortgage,  the  wife  relieved  her  rent- 
charge  to  the  mortgagee.  The  equity  of  redemp- 
tion was  reserved  to  the  husband,  who  covenanted 
to  convev  other  land  on  the  trusts  of  the  settle- 
ment, the  husband  by  his  will  gave  his  real 
and  personal  estate  to  his  brother,  on  condition 
that  he  would  allow  his  wife  300/.  a  year  for 
life : — Held,  that  the  200/.  a  year  remained  a 
valid  charge  on  the  equity  of  redemption  ;  and, 
secondly,  that  it  was  not  satisfied  by  the  300/.  a 
year.     Wood  v.  Wood,  7  B^v.  183. 

e.  By  Share  under  Statute  of  DiBtrlbn- 

tions. 

Equal  or  greater  Amount.] — Covenant  to  leave 
a  sum  of  money  which  is  not  done,  but  personal 
estate  is  permitted  to  descend,  so  that  an  equal 
or  greater  sum  would  go  according  to  tlie  cove- 
nant :  that  is  a  performance.  Richardton  v. 
£lphin»tone,  2  Ves.  463. 

Covenant  to  leave  his  wife  620Z. ;  party  dies 
intestate,  and  wife's  share  comes  to  above  620/. ; 
this  is  a  satisfaction.  Blandy  v.  Widmore^  1 
P.  Wms.  324. 

G.  having  by  marriage  articles  covenanted 
that,  if  he  died  in  the  lifetime  of  his  wife,  his 
executors  should  within  three  months  after  his 
decease  pay  to  her  8,r00/.,  and  having  by  his  will 
given  all  his  property  to  his  executors  in  trust, 
after  payment  of  his  debts,  at  the  expiration  of 
three  years  from  his  decease,  to  divide  it  "  in 
such  ways,  shares,  and  proportions  as  to  them 
shall  appear  right"  ;  on  his  death,  during  the 
life  of  his  wife,  the  executors  having  died  or 
renounced,  his  property  is  divisible  according  to 
the  Statute  of  Distributions ;  and  the  widow^s 
distributive  share,  exceeding  3,000/.,  is  a  per- 
formance of  the  covenant  in  the  marriage 
articles.  Ooldtmid  v.  Ooldtmid^  1  Swanst.  211  ; 
1  Wils.  Ch.  140  ;  18R.  R.  60. 

Claim  to  DiftribntiTe  Share  in  Addition.]— 

Covenant  in  settlement  by  husband,  in  event  of 
his  death  leaving  his  wife  surviving  and  children, 
within  six  months  aft«r  death,  to  pay,  &c.,  one 
full  and  clear  moiety  of  all  such  real  and  personal 
estate  as  he  shall  be  seised,  &c.,  of  at  his  death  : 
— Held,  on  principle  of  part  performance,  the 
widow  was  not  entitled,  in  addition  to  the  moiety 
under  the  covenant,  to  a  third  of  the  residue  of 
personal  estate,  by  intestacy  of  husband.  Garth- 
tih^re  T.  Chalie,  10  Ves.  1  ;  7  R.  R.  311. 

Husband  covenants  to  give  his  wife  by  deed 
or  will  1 ,000/.  at  his  death  if  she  survives  him, 
but  dies  intestate  ;  she  is  not  entitled  to  her 


will : — Held,  that  D.  was  not  entitled  to  the 
1,000/.  and  her  distributive  share  of  L.'s  per- 
sonal estate  also,  it  being  meant  by  L.  not  as  a 
debt,  but  a  security  only  for  his  wife*s  provision. 
Lee  V.  Cox,  3  Atk.  419  ;  1  Yes.  Sen.  1. 

Ko  BatisfRetion  of  Bond.] — A  bond  for  marriage 
portion  to  secure  a  life  interest  to  the  wife,  is  not 
satisfied  by  a  distributive  share  of  the  husband's 
estate  to  a  larger  amount.  Wright  v.  FearrUy 
3  Swanst.  681. 

Of  life   Interest.]  —  When    a    husband 

covenanted  on  his  marriage  that,  for  the  purpose 
of  making  a  further  provision  for  his  intended 
wife,  in  case  she  should  survive  him,  a  trustee 
should  stand  possessed  of  all  his  personal  pro- 
l)erty  at  the  time  of  his  death,  in  trust  for  the 
use  and  benefit  of  the  intended  wife  and  the 
issue  of  the  marriage,  with  power  to  her  to  dis- 
tribute the  same  as  she  might  think  proper 
among  siich  issue,  and  the  husband  died  before 
her  intestate,  and  there  was  no  issue  : — Held, 
that  the  wife,  besides  taking  a  life  interest  in 
such  personalty,  was,  in  the  absence  of  express 
words  to  the  contrary,  entitled  to  her  share  of 
the  corpus  under  the  statute  of  distributions. 
Young  v.  Young ^  Ir.  R.  6  Eq.  615. 

Real  estate  was  settled,  on  marriage,  upon 
trust  to  sell,  with  the  consent  of  the  husband  and 
wife,  or  the  survivor  of  them,  and  hold  the  pro- 
ceeds on  the  trusts  of  an  indenture  of  even  date. 
The  trusts  of  the  deed  of  even  date  were  for  the 
benefit  of  the  husband  and  wife  during  their 
lives,  and  after  their  death  for  the  issue  of  the 
marriage.  This  deed  also  contained  a  covenant 
by  the  husband  that  he  or  his  representatives 
would,  during  his  lifetime,  or  within  twelve 
months  after  his  death,  pay  to  the  trustees  1.200/. 
to  be  held  upon  the  trusts  of  the  settlement. 
There  was  no  issue  of  the  marriage  :  the  husband 
died  intestate  without  having  paid  the  1,200/., 
and  the  widow's  net  distributive  share  consider- 
ably exceeded  that  sum  : — Held,  that  the 
husband's  covenant  to  pay  the  1 ,200/.  was  not 
satisfied  by  his  intestacy.  James  v.  Castle,  33 
L.  T.  665. 

Settlement  previous  to  marriage  of  the  wife's 
fortune  on  herself,  with  a  covenant  by  the  hus- 
band to  pay  within  three  months  after  his  death 
6,000/.  to  the  trustees  in  trust  if  the  wife  should 
survive  him,  and  there  being  no  issue  (which 
was  the  event)  to  pay  1,500/.  to  the  wife,  her 
executors,  &c.,  and  to  pay  the  interest  of  the 
remaining  4,5()0/.  to  her  for  life,  she  is  entitled 
to  dower,  and  her  share  under  the  statute  of 
distributions  is  not  a  satisfaction  or  performance 
of  the  covenant.  Cowih  v.  Stratton,  4  Ves.  391  ; 
4  R.  R.  230. 


Of  Annuity.] — ^Where  a  husband  cove- 


nanted by  his  marriage  settlement  to  give,devise, 
bequeath,  and  secure  to  his  widow  an  annuity 
for  her  life  after  his  decease,  to  be  levied,  raised, 
distributive  share  in  addition  to  her  claim  under  I  and  paid  to  her  by  his  heirs,  executors,  or  adminis- 


the  covenant,    Lee  v.  UAranda,  1  Ves.  Sen.  1  ; 
3  Atk.  419. 

L.,  previously  to  his  marriage  with  D.,  cove- 
nanted that  he  would,  by  will  or  by  some  good 
assurance,  grant  to  I),  or  her  mother  or  her 
executor,  &c.,  in  trust  for  D.,  1,000/ ,  to  be  paid 
to  her  after  his  decease  for  their  separate  use ; 
and  in  case  he  should  not,  by  deed  or  will, 


trators,  and  the  husband  afterwards  died  in- 
testate : — Held,  on  the  authority  of  Couch  v. 
Stratton  (4  Yes.  391),  that  the  widow^s  share  of 
the  husband's  personal  estate,  under  the  statute 
of  distributions,  was  not  to  be  taken  by  her  as  a 
performance  of  his  covenant  either  wholly  or 
pro  tan  to.  Salisbury  v.  Salisbury,  6  Hare  526  ; 
17  L.  J.,  Ch.  480 ;  12  Jur.  671. 
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Wife*!  Bight  not  barred  by  Joiature.]— A 

covenant  by  the  hasband  in  marriage  articles  to 
provide  a  jointure  of  200Z.  sterling  per  annum, 
«uch  jointure  to  be  levied  on  the  lands  of  D.  and 
B.,  though  the  jointure  be  paid,  will  not  bar  the 
wife's  right  to  her  distributive  share  of  the 
personal  estate.  Creagh  v.  Creagh^  8  Ir.  Eq.  R. 
68. 


By  Share  under  Statute  and  Custom  of 


Xondon.] — Proviso  in  a  settlement,  that  the  wife 
should  not  be  barred  of  anything  the  husband 
should  give  or  leave  by  deed  or  will ;  he  dies  in- 
testate, and  a  freeman  of  London  :  her  shares  by 
the  statute  and  custom  are  not  a  satisfaction 
<if  the  covenant.  Kirkman  v.  Xirkmany  2  Bro. 
C.  C.  96. 


By  Non-payment  of  Portion  to  Husband.] 


— By  a  settlement  in  contemplation  of  marriage, 
made  at  the  Mauritius,  where  the  laws  of  France 
were  in  force,  drawn  up  in  the  French  language, 
and  executed  according  to  the  French  form,  it 
was  agreed  that  there  should  be  no  community 
of  goods  between  the  husband  and  wife  ;  and  it 
was  stated  to  be  the  intention  of  the  parties  to 
marry  accoi-ding  to  the  laws  and  customs  of 
England,  the  benefit  of  which  they  reserved  to 
themselves  the  right  to  claim.  The  husband 
theu  acknowledged  the  receipt  of  4,000i.  belong- 
ing to  the  wife,  which  he  covenanted  to  invest 
for  her  benefit,  and  for  her  separate  use  during 
the  marriage,  either  in  land  or  in  the  French 
funds,  or  other  securities  which  the  wife  should 
approve.  The  4,000Z.  was  never  paid  to  the  hus- 
band, nor  did  he  invest  such  a  sum  during  the 
marriage.  His  domicil  was  in  Bngland  : — Held, 
that  upon  his  death  intestate,  the  wife  was 
entitled  to  receive  4,0002.  out  of  his  estate,  and 
also  a  distributive  share  of  his  personal  estate 
remaining  after  payment  of  that  sum.  Lang  v. 
Zang,  8  Sim.  451  ;  6  L.  J.,  Ch.  324  ;  1  Jur.  472. 

Provision  for  Satisfaction  of  DistributiYe 
Share  by  Settlement.]  —  See  Executor  and 
Administrator. 


f.  By  other  Provisions  or  Property  of 
Covenantor. 

Appointment  under  Prior  Settlement.] — The 
father,  by  his  will,  reciting  a  power  contained 
in  his  own  marriage  settlement  of  appointing 
10,O0OZ.  among  his  children,  which  sum,  in  default 
of  appointment,  went  to  them  equally,  appointed 
2,500/.  to  the  son  on  his  marriage  in  full  dis- 
charge of  covenant.  About  a  year  after  the 
father's  death  this  2,500^.  was  paid  to  the  trustees 
of  the  sin's  marriage  settlement  by  the  son's 
direction,  and  several  years  afterwards  he  took 
from  them  an  assignment  of  the  benefit  of  the 
covenant : — Held,  that  in  the  absence  of  evidence 
to  show  that  the  son  directed  the  payment  of 
the  2,5002.  to  the  trustees,  with  the  intention  of 
•discharging  the  father's  estate  from  its  liability 
upder  the  covenant,  it  was  not  so  discharged. 
Graham  v.  Wickluim,  2  N.  R.  410  ;  1  De  G.  J.  & 
Sm.  474  ;  31  Beav.  447  ;  9  Jur.  (N.8.)  702  ;  8 
L.  T.  679  ;  11  W.  R.  1009. 

Bent -charge  ont  of  Cnstoms.]  —  One,  on 
marriage,  gives  bond  to  settle  an  estate  of  in- 
heritance of  clear  lOOZ.  a  year  to  the  use  of  him- 
self for  life,  remainder  to  his  wife  for  life, 
remainder  to  the  heirs  of  their  bodies,  remainder 


to  his  own  right  heirs  ;  he  afterwards  settled  a 
rent-charge,  which  he  was  entitled  to,  payable 
out  of  the  customs  at  Hull : — Held,  a  perform- 
ance of  the  agreement.  Mlddlettm  v.  Prgur, 
Ambl.  391. 

Covenant  for  Annuity  nntU  Beneficed  for 
Life  —  Induction  to  Living,  with  Bond  to 
Besign.] — A  bond  for  the  performance  of  a  cove- 
nant to  pay  an  annuity,  until  a  person  should  be 
in  the  enjoyment  of  a  benefice,  which  he  might 
hold  during  his  life,  of  the  yearly  value  of  600^. : 
— Held,  to  be  satisfied  by  his  induction  to  a  living 
of  that  value,  accompanied  by  a  bond  to  resign 
in  favour  of  either  of  two  sons  of  the  patron, 
when  qualified  to  take  it ;  but  liberty  was  given 
to  take  the  opinion  of  a  court  of  law.  Rxhier^ 
ExparU,  IJ.  &  W.  280. 

Charge  for  lame -— Subsequent  Sattlementi 
on  only  Child.]— J.,  in  1810,  by  his  marriage 
settlement,  covenanted  with  the  trustees  of  that 
settlement,  that  all  the  property  of  which  he 
should  die  seised  or  possessed  should  be  charged 
with  1,300/.  for  the  issue  of  the  marriage.  There 
was  but  one  child,  E.,  issue  of  that  marriage. 
On  the  marriage  of  E.,  in  1847,  J.  conveyed 
certain  freehold  property  to  trustees,  for  the 
benefit  of  E.,  and  the  children  of  her  marriage, 
and  covenanted  to  make  up  the  amount  of  the 
produce  of  that  property  to  300Z.  per  annum. 
J.,  by  will,  dated  in  1852,  devised  real  estate  to 
the  separate  use  of  E.,  for  life,  with  remainder 
for  her  children,  and  declared  that  devise  to  be 
in  satisfaction  of  the  covenant  in  the  deed  of 
1847.  In  1852,  J.,  by  deed,  assigned  railway 
shares  upon  trust  for  E.,  for  life,  for  her  separate 
use,  in  case  she  should  survive  him,  with  re- 
mainder for  her  children.  By  codicil,  made  in 
1853,  J.  bequeathed  certain  chattels  personal  to 
E.  for  her  separate  use,  and  bequeathed  to 
trustees  1,850Z.  bank  stock,  upon  trust  for  the 
husband  of  E.  for  life,  remainder  to  E.  for  life, 
i*emainder  for  her  children.  The  will  and  codicil 
disposed  of  the  entire  of  the  testator's  estate  : — 
Held,  that  the  1,300Z.  secured  by  the  covenant 
in  the  deed  of  1810  was  satisfied  by  the  sub- 
sequent benefits  conferred  by  J.  Oarner  v. 
Holmes,  8  Ir.  Ch.  R.  469. 

Settlement  by  Executor  in  Consideration  of 
Natural  Love.]  —  A.  being  indebted,  as  his 
father's  executor,  to  the  trustees  of  his  sister's 
marriage  settlement,  settled  on  her  and  her 
children  a  sum  to  a  large  amount,  in  considera- 
tion of  the  natural  love  and  affection  he  bore 
them  : — Held,  that  this  was  not  a  satisfaction  of 
the  debt.  Drewe  v.  Bidgood,  2  Sim.  &  S.  424  ; 
4  L,  J.  (0.8.)  Ch.  33. 

Wife's  Estate — Beversion  of  After-acquired 
Lands.]— S.  had  an  estate  in  B.  by  his  first  wife, 
by  whom  also  he  had  a  daughter,  M.  By  the 
marriage  articles  it  was  agreed  that  S.  should 
leave  his  daughter,  M.,  2,500^.,  if  the  trustees 
demanded  it  within  one  year  after  his  death. 
A.,  the  father  of  S.,  was  then  living.  S.  married 
again,  and  had  several  daughters.  By  deed  in 
his  lifetime,  he  gave  the  estate  in  B.  to  M.  and 
her  heirs ;  and  by  deed  also  he  charged  his 
reversionary  lands  in  D.  with  5,000^.  to  each  of 
his  daughters,  and  died.  M.  demanded  the 
2,600^.,  with  interest.  Harcourt,  Ld.  K.,  decreed 
that  M.  should  have  the  2,500Z.,  with  interest 
from  the  death  of  S. ;  that  the  estate  in  B.  could 
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not  be  an  equivalent,  because  it  moved  from  the 
mother  of  M.,  and  was  the  condition  of  the 
marriage  agreement;  and  that  the  reversion  of 
the  lands  in  D.  could  not  be  so,  because  they 
were  not  then  in  bsing,  and  the  father  of  S.  was 
then  living,  and  to  make  it  an  equivalent  it 
ought  to  be  in  being  and  in  view  at  the  time  of 
giving  the  equivalent.  Anon.^  5  Vin.  Abr.  292, 
pi.  38. 

Widow's   Pension   from  Xntnal   Sooiety.]  - 

Members  of  a  society  covenanted  mutually,  that 
their  widows  should  receive  annuities  from  the 
society.  Payment  from  the  society  is  not  a 
satisfaction  for  a  covenant  in  the  settlement  by 
the  husband,  to  pay  her  an  annuity  in  lieu  of  all 
claim  on  his  personal  estate.  Rhodes  v.  Rkodet, 
1  Ves.  96. 

Covenant  to  Intnro— Policy  Sffected  with 
Friendly  Society.] — By  a  marriage  settlement 
the  husband  covenanted  with  the  trustees  that 
he  would  forthwith  effect  a  policy  of  assurance 
upon  his  life  with  some  respectable  assurance 
company,  for  the  sum  of  1,000/.,  and  assign  the 
same  to  the  trustees.  A  policy  of  assurance 
effected  with  a  friendly  society,  if  it  be  not 
assignable,  or  if  it  be  less  beneficial  than  a  policy 
effected  with  an  ordinary  insurance  company,  is 
not  within  the  meaning  of  the  covenant,  and  a 
reference  was  directed  on  the  subject.  Courtemiy 
V.  Courtenaij,  3  Jo.  &  Lat.  619  ;  9  Ir.  Eq.  R.  329. 

A  friendly  society  is  not  an  assurance  com- 
pany within  the  meaning  of  such  a  covenant ; 
and  that,  if  the  covenantor  rely  upon  an  assur- 
ance with  a  recently  established  friendly  society 
(supposing  such  to  be  an  assurance  company 
within  the  covenant)  as  a  performance  of  his 
covenant,  he  ought  to  shovy  that  the  society  is 
possessed  of  capital,  and  is  solvent.    lb, 

g,  Satisfikction  by  I«6ffacy  of  Portions,  and 
of  Covenants  by  Parents  to  Settle  Pro- 
perty on  Children,  and  Satisfttction  by 
Portion  of  Leraoy. 

See  PoETio.v. 


II.  BXBCT7TBD    SETTLBKENTa 

A.  VALIDITY,  CONSIDERATION,   AND 
EXECUTION. 

1.  COXSIDKBATION.     VALIDITY  OP. 

a.  Articles    or    Promise    before    Marriage 
(Post-nuptial  Settlements). 

Transfer  before  Xarrisge  upon  Parol  Tnuts.] 

— Where,  prior  to  a  marriage,  the  parties  transfer 
a  fund  to  trustees  upon  trusts  agreed  on  by  parol 
only,  and  the  instrument  declaring  the  same 
trusts  is  executed  after  the  marriage,  it  is  per- 
fectly valid  as  an  instrument  for  valuable  con- 
sideration. Cjoper  v.  Worm^ld,  27  Beav.  266. 
A.  and  6.  were  trustees  of  a  will,  and  they 
and  the  widow  were  the  executors.  The  widow, 
previous  to  her  second  marriage,  transferred  a 
sum  standing  in  her  sole  name  to  A.  and  B.  upon 
certain  trusts  agreed  on  between  her  and  her 
second  husband.  After  the  marriage  the  trustees 
of  A.  and  B.  declared  the  trusts  accordingly.  The 
fund  was  part  of  the  testator  s  assets,  b  t  the 
second  husband  had  no  notice  of  that  fact : — 
Held,  that  A.  and  B.  held  it  on  the  trusts  of  I 
the  settlement,  and  not  on  those  of  the  yd\\,    lb.  \ 


Beeital  of  Ante  -  nuptial  Agreement  Ois- 
proYed.] — A  post-nuptial  settlement  was  made 
by  A.  and  his  wife  of  a  share  of  real  and  personal 
estate  of  the  wife,  in  the  hands  of  trustees.  No 
notice  was  given  to  the  trustees,  and  no  fine  was 
levied.  The  deed  recited  the  ante-nuptial  agree- 
ment, but  it  was  proved  that  there  never  was 
any.  The  effect  of  the  settlement  was  to  give 
the  husband  a  life  estate,  with  remainder  a(«o- 
lutely  to  the  survivor,  and  there  was  no  provision 
for  children  : — Held,  both  husband  and  wife  de- 
siring it,  that  this  deed  was  a  nullity  ;  that  aft 
against  the  husband  it  was  voluntary  ;  and  that 
it  was  not  such  a  settlement  as  the  court  would 
enforce  against  the  wife.  The  property  was 
t  hercfore  treated  as  if  it  had  never  been  settled. 
Hearth  V.  PhiUipn,  4  Drew.  360 ;  28  L.  J.,  Ch. 
195  ;  4  Jur.  (N.8.)  1093 ;  7  W.  R.  69. 

UnproYod  Parol  Promise  before  Xaxriage.] — 

I  Settlement  after  marriage  held  to  be  voluntary, 
i  proof  of  its  having  been  made  in  pursuance  of  a 
;  parol  promipe  before  marriage  failing,  and  court; 
I  of  opinion  that  even  if  such  promise  had  bee:i 
proved  to  have  existed,  it  would  not  have  sup- 
ported a  settlement  made  after  marriage.     Spur- 
geon  v.  Collier,  1  Eden,  54. 

Where  Artioles  for  Settlor's  own  benefit] — 

See  Birkett  v.  Purdon,  [1895]  App.  Cas.  371— 
H.  L.  (Sc). 

Ante-nuptial  Agreement  not  referred  to  in 
Post  nuptial  Settlement.]  —  An  ante-nuptial 
agreement  by  an  infant  is  not  sufficient  to  take  a 
post-nuptial  settlement,  in  which  no  referenc  is 
made  to  the  ante-nuptial  agreement,  out  of  the 
operation  of  the  27  Eliz.  c.  4,  and  such  post-nup- 
tial settlement  is,  therefore,  void  against  a  sub- 
sequent purchaser  for  value.  Trowell  v.  S'lrnfon^ 
47  L.  J..  Ch.  738  ;  8  Ch.  D.  318  ;  38  L.  T.  369  ; 
26  W.  R.  837— C.  A. 


b.  ICarriaffe. 
i.  In  Generil. 

Principles.] — Marriage  is  alone  a  sufficient 
considcrarion  for  an  agreement.  Marthy  Re 
partr^  1  Atk.  158. 

Marriage  U  a  valuable  consideration.  Churrh- 
nMn  V.  H'lrrey^  Ambl.  340. 

The  court  of  equity  will  not  judge  acoording^ 
to  strict  rules  of  law  on  a  gift  of  lands,  cansl 
matrimonii  prselocuti.  Langley  v.  Brown,  2 
Atk.  202. 

Where  marriage  is  one  of  the  considerations  th  y 
amount  of  pecuniary  consideration  is  immaterial. 
Prebble  v.  Boghurgt,  1  Swanst.  319  ;  1  Wih.  Ch. 
161. 

Intention — ^Inoonsistent  Artieles  construed  in. 
favour  of  Issue.] — Where  the  parents  of  the  in- 
tended husband  and  wife  by  marriage  articles 
unskilfully  drawn  covenanted  to  settle  estates  re- 
spectively in  terms  expressed  to  be  dependent^ 
but  the  whole  instrument  taken  together,  and 
also  the  covenant  for  title,  tended  to  show  the 
intention  of  the  parties  that  the  c.'>venant8  were 
not  dependent : — Held,  in  favour  of  the  issue  of 
the  marriage,  to  be  independent,  and  decreed  to 
be  conveved  accordingly.  Lloyd  v.  LUtyd^  2 
Mvl.  &  Cr.  192 ;  6  L.  J.,  Ch.  133  ;  1  Jur.  6»- 
Affirming  8  Sim.  7. 
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Bequeit — Subsequent  Settlement  good  against 
Claim  on  Testator*!  Estata.J—A..  in  1829,  be- 
queathed all  his  residuary  personal  estate  in 
tru'^t  for  his  daughter,  B.,  on  attaining  twenty- 
four,  or  on  previous  marriage,  with  consent, 
absolutely.  Prior  to  her  marriage  in  1848,  the 
whole  fund  was  settled,  part  of  it  for  the  benefit 
of  the  husband  for  life,  remainder  for  the  wife 
for  life,  remainder  for  the  children  of  the"  mar- 
riage :  and  the  other  part  was  settled  for  the 
benefit  of  the  separate  use  of  the  wife  for  life, 
with  remainder,  in  case  she  should  survive  her 
husban  i,  for  herself  absolutely.  In  1S56,  for  the 
first  time,  a  claim  in  respect  of  a  breach  of 
covenant  in  a  lease  which  had  been  granted  to 
the  plaintiff*8  f.ither,  and  by  him  assigned  to  A., 
was  made  against  the  plaintiff  by  the  repre- 
sentative of  the  original  lessor.  Thereupon  the 
plaintiff  instituted  a  suit  for  the  purpose 
of  having  the  damages  in  respect  of  the  breach 
made  goorl  by  the  husband  of  B.,  or  out  of  the 
fund  settle  1  to  the  separate  use  of  B.  : — field, 
that  the  consideration  or'  marriage  protectetl  the 
whol  3  fnnd  from  the  pLiintiff  s  claim.  Ddhm  v. 
JirtHidmrtid,  2  Giff.  113  ;  29  L.  J.,  Ch.  810;  6 
Jur.  (N.8.)  289  ;  8  VV.  R.  31M. 

Foit-nnptial  Settlement  —  Be-marriage.] — A 
settlement  after  a  marriage  in  Scotland  not 
supported  against  creditors  in  bankruptcy,  as 
upon  valuable  consideration,  by  a  recelebration 
of  the  marriage  in  England ;  but  it  was  sus- 
tained as  the  consideration  of  an  agreement,  to 
settle  by  the  parent  of  the  other  party.  JLill^ 
Ejb  parte,  1  V.  &  B.  112  ;  1  Rose,  30. 

Furniture.] — The  consideration  of  marriage 
Diill  Bup}>ort  a  settlement,  even  of  movable 
effects,  and  neither  the  joint  possession  of  furni- 
ture, nor  the  want  of  an  inventory,  nor  the  fact 
that  the  settlor  was  indebted  at  the  time,  and 
that  his  wife  knew  it,  will  affect  the  settlement. 
Campion  v.  Cotton,  17  Ves.  271. 

Fraudulent  Settlement  on  Bre  of  Bankruptoy.] 
— The  considerati(m  of  marriage  will  not  support 
a  settlement  made  on  the  eve  of  bankruptcy, 
where  there  is  clear  evidence  of  an  intention  to 
withdraw  the  property  from  the  claims  of  cre- 
ditors and  to  make  the  celebration  of  a  marria?e 
part  of  a  scheme  to  defeat  and  avoid  their  rights. 
adomJfine  r.  Penhall,  1  W.  K.  272. 

Fraudulent  Settlement  on  Innooent  Farty.] — 
C,  a  trader,  on  the  occasion  of  his  marriage  with 
P.,  executed  a  settlement,  which  recited  that  he 
was  indebted  to  P.  in  20,000/.,  and  in  which  he 
covenanted  that  he  would  pay  this  sum  to  the 
trustees  of  the  settlement  to  hold  upon  the  trusts 
thereof,  and  the  settlement  contained  a  declara- 
tion that  as  soon  as  C.  should  become  owner  in 
fee  of  certain  property  the  trustees  should  lend 
this  sum  to  him  upon  mortgage  of  this  property. 
About  two  ye^rs  after,  C.  liaving  become  owner 
in  fee  of  the  property,  executed  a  mortgage  of 
it  to  the  trustees,  but  no  money  ever  actually 
passed.  Three  years  after  the  mortgage  he  be- 
came bankrupt.  The  recital  that  the  20,000/. 
was  owing  to  P.  was  untrue,  and  the  evidence 
showed  that  the  settlement  was  a  scheme  by  C. 
to  defraud  his  creditors,  but  that  P.  was  ignorant 
of  the  false  recital  and  had  been  no  party  to  the 
fraud : — Held,  that  the  false  recital  did  not 
vitiate  the  settlement,  that  there  was  no  neces- 1 
aity  for  actual  payment  of  the  money,  and  that,  i 


the  covenant  having  been  made  for  the  good 
consideration  of  marriage,  an.l  the  mortgage 
having  been  executed  in  pursuance  of  the  cove- 
nant, the  settlement  aud  mortgage  were  valid 
against  C.*s  creditors.  Kecan  v.  Crawford,  4t> 
L.  J.,  Ch  729 ;  6  Ch.  D.  29 ;  37  L.  T.  322  ;  2& 
VV.  R.  49— C.  A. 

Held,  also,  that  it  would  be  premature  to 
decide  any  question  as  to  the  future  life  interest 
of  C.  contingent  on  his  wife's  death  in  his  life- 
time.   Ih. 

Wife'sXnowledgeof  Fraud.]— A  person,  pend- 
ing  an  action  against  him  for  the  recovery  of  a 
debt,  marriei  a  woman  with  whom  he  had  co- 
habited for  several  years,  and  in  consideration 
of  the  marriage  executed  a  settlement  of  all  hia 
property.  The  court,  upon  the  suit  of  the  cre- 
ditor, finding  that  the  wife  had  knowledge  of 
the  facts,  declared  the  settlement  fraudulent 
an  i  void.  Bulmer  v.  Hunter,  38  L.  J.,  Ch.  543  ; 
L.  R.  8  Eq.  46 ;  20  L.  T.  942. 

Settlement  made  under  a  Xistake  as  to  Fosi- 
tion  of  Farties.] — A  lady  having  married  with 
consent  of  guardians  named  by  her  deceased 
putative  father,  and  the  court  of  chancery, 
s  iffered  a  recovery,  and  declared  the  uses  to 
the  joint  appointment  of  herself  and  her  hus- 
band, with  remainder  in  strict  settlement ;  it 
being  discovered  that  her  supposed  marriage  was 
void,  because  at  the  time  her  legal  father  was 
alive,  and  did  not  consent  to  the  marriage,  the 
parties  conceived  that  the  settlement  and  re- 
covery were  void,  and  executed  a  deed  of  revo- 
c  ition,  and  suffered  another  recovery,  after  which 
the  lady  made  a  new  settlement : — Held,  that 
the  recovery  and  first  settlement  were  valid, 
although  made  under  a  mistake  of  the  situation 
in  which  the  parties  stood.  Boughton  v.  Sindl- 
lands,  3  Taunt.  342. 


ii.  Marriage  vcithin  Prohibited  DejreeM  nf 

Affinity, 

Xaniage  with  Beoeased  Wife's  Sister.  ]~A 

deed,  executed  in  consideration  of  a  future  co- 
habitation between  two  persons  who  are  incapable 
of  contracting  a  legal  marriage,  is  invalid.  Ford 
V.  De  Pont^H,  30  Beav.  572. 

In  July,  1853,  A.,  a  widow,  married  K.,  the 
widower  of  her  deceased  sister.  By  a  deed  in 
October  purporting  to  be  a  post-nuptial  settle- 
ment, and  to  be  made  between  N.  and  A.  his 
wife,  of  the  one  part,  and  a  trustee  of  the  other 
part,  they,  N.  and  A.  (described  as  his  wife)^ 
assigned  to  the  trustee  real  and  personal  estate 
belonging  to  A.,  in  trust  for  N.  absolutely.  A. 
and  N.  lived  together  until  1859,  when  A.  left 
N.'s  house,  and  from  that  time  ceased  to  reside 
with  him.  Shortly  after  A.  assigned  the  pro- 
perty to  her  brother  C.  for  value.  K.  having- 
threatened  to  sell  the  property,  C.  and  A.  filed 
a  bill  for  the  purpose  of  having  the  deed  of 
October,  1853,  set  aside.  A.  deposed  that  it  wa» 
not  until  1859  that  she  became  fully  aware  of 
the  invalidity  of  her  marriage.  The  court  de- 
clared that  the  deed  ought  to  l>e  set  aside,  and 
ordered  the  same  to  be  delivered  up  to  be  can- 
celled, on  the  ground  that  the  benefit  of  the 
relation  of  husband  and  wife,  to  obtain  which 
the  deed  ha<l  been  executed  by  A.,  had  failed^ 
lb. 

Where   a  wiJower  married  a  sister   of   hia 
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deceased  wife : — Held,  that  the  relation  thus 
con-)tituted  imposed  upon  the  widower  claiming 
the  benefit  of  a  settlement  made  on  him  hj  his 
wife's  sister  the  onus  of  showing,  that  at  the 
time  of  entering  into  the  transaction  she  was 
fully,  fairly,  and  truly  informed  of  its.character, 
and  of  her  legal  status.  CouUon  y.  Alli^an. 
2  Oiff.  279;  6  Jur.  (n.s.)  1140.  Affirmed,  2  De 
O.  F.  &  J.  521  ;  3  L.  T.  763. 

Such  a  marriage,  and  consequent  cohabitation, 
held  not  a  sufficient  consideration  to  support  a 
conveyance  by  the  wife's  sister  of  her  property 
to  the  widower  absolutely.    Ih, 

J.  P.,  previously  to  going  through  the  ceremony 
of  marriage  with  his  deceased  wife's  sister,  exe- 
cuted a  settlement  reciting  the  intended  mar- 
riage, by  which  certain  property  was  assigned 
to  trustees  in  trust  for  the  settlor  until  the 
colemnisation  of  the  marriage,  and  after  the 
solemnisation  thereof,  and  after  the  decease  of 
J.  P.,  to  pay  the  interest  to  the  intended  wife 
for  life,  and  then  for  the  benefit  of  his  two 
children  by  his  former  wife  and  such  children 
as  he  should  have  by  his  intended  marriage ; 
but  if  there  should  be  no  such  child  or  children, 
then  for  J.  P.,  his  executors,  administrators,  and 
assigns  : — Held,  that  as  no  valid  marriage  could 
take  place  between  J.  P.  and  his  deoeasai  wife's 
sister,  the  trust  in  favour  of  himself  until  the 
solemnisation  of  such  marriage  continued,  and 
the  subsequent  trusts  never  having  arisen,  the 
property  remained  in  J.  P.,  and  formed  part  of 
his  general  estate.  Pawton  v.  BromUy  49  L.  J., 
Ch.  193  ;  13  Ch.  D.  202 ;  41  L.  T.  339  ;  28  W.  R. 
652. 

A  trader  lived  with  his  deceased  wife's  sister 
as  her  husband.  In  1858  she  received  a  legacy 
of  3,0O0Z.,  which  she  handed  over  to  him  upon 
an  agreement  that  the  money  should  be  ad- 
vanced to  and  used  by  him  in  his  business,  but 
that  as  to  2,000/.  he  should  be  a  trustee  for  her, 
and  a  settlement  should  be  executed  to  carry 
out  that  agreement.  The  money  was  accord- 
ingly used  by  him  in  his  business,  but  no  settle- 
ment was  ever  executed.  The  trader  having 
^ne  into  liquidation  in  1876  : — Held,  that  in- 
asmuch as  by  its  primary  destination  under  the 
agreement  the  fund  was  to  be  and  was  used  in 
the  business,  no  trust  could  be  imposed  upon  it 
to  the  disadvantage  of  the  creditors,  and  the 
wife  could  not  prove  in  the  liquidation  for  any 
part  of  it.  Gt>rhidge^  Er.  parte,  Beale^  In  rtf,  46 
L.  J.,  Bk.  17 ;  4  Ch.  D.  246 ;  35  L.  T.  (N.S.)  768  ; 
25  W.  R.  324. 

H.  transferred  shares  into  the  names  of  trustees, 
and  by  a  deed,  which,  on  the  face  of  it,  was 
voluntary,  declared  trusts  of  the  shares  for  the 
immediate  and  absolute  benefit  of  the  sister 
of  his  deceased  wife,  with  whom  he  shortly 
afterwards  went  through  the  form  of  marriage. 
"Upon  a  bill  filed  ten  years  after  the  death  of  H. 
by  his  legal  personal  representative  against  the 
lady,  a  husband  whom  she  subsequently  married, 
and  the  surviving  trustee,  praying  for  a  re- 
transfer  of  the  shares  : — Held,  that  the  transfer 
having  been  complete,  a  court  of  equity  would 
not  have  interfered  on  behalf  of  the  settlor,  who 
was  a  particeps  criminis,  and  that  his  personal 
representative  stood  in  no  better  position.  Ayent 
v.  Jmkin*,  42  L.  J.,  Ch.  690 ;  L.  R.  16  Eq.  27 ; 
29  L.  T.  126  ;  21  W.  R.  878. 

Where  Valid  by  Lex  Loei.] — A  domiciled 


Englishman,  a  widower  with  six  children,  went 
through  the  ceremony  of  marriage  with  his  de- 


ceased wife's  niece  in  Neufch&tel,  in  Switzerland, 
where  such  a  marriage  is  valid.  The  parties 
were  under  the  impression  that  the  marriage, 
being  good  in  Switzerland,  would  also  be  good 
here.  On  this  occasion  a  settlement  of  rever- 
sionary personal  estate  belonging  to  the  husband 
was  executed  by  him  and  the  lady,  the  consider- 
ation for  which  was  expressed  to  be  the  intended 
marriage,  the  natural  love  and  affection  which 
the  settlor  bore  for  his  children  by  his  late  wife, 
and  divers  other  good  con^iiderations,  and  under 
which  the  trustees  were  to  hold  the  property  in 
trust  for  the  settlor,  his  executors,  administrators, 
or  assigns,  until  the  intended  marriage,  should  be 
solemnised,  and  afterwards  upon  trusts  for  the 
settlor  and  his  intended  wife  for  their  lives,  or  as 
to  the  latter  her  widowhood,  with  remainder  in 
trust  for  such  of  the  settlor's  children,  whether 
by  his  former  marriat^e  or  by  the  intended  mar- 
riage, as  being  sons  should  attain  twenty-on*.  or 
being  daughters  should  attain  that  age  or  marry  : 
— Held,  that  the  word  *'  solemnised,"  as  us'^d'in 
the  settlement,  meant  •*  validly  and  effectually 
solemnised,"  and  that  inasmuch  as  there  never 
had  been  a  valid  and  effectual  solemnisation 
according  to  English  law  of  the  intended  mar- 
riage, and  the  settlor  was  dead,  without  having 
changed  his  domicil,  the  whole  beneficial  inte- 
rest in  the  property  comprised  in  the  settlement 
was  vested  in  him  at  the  time  of  his  death,  and 
that  neither  the  second  wife  nor  any  child  of 
the  settlor  or  of  the  s2cond  wife  acquired  any 
interest  in  such  property.  Chapman  v.  BradUy, 
4  De  G.  J.  &  S.  71  ;  3  N.  R.  10  ;  33  L.  J.,  Ch. 
139  ;  10  Jur.  (N.s.)  5  ;  9  L.  T.  495  ;  12  W.  R. 
140.    Varying  33  Beav.  61. 

B.,  by  his  first  wife  C,  who  died  in  1847,  had 
one  son  and  one  daughter.  In  1851,  he,  being 
then  a  domiciled  English  subject,  intermarricti 
in  Denmark  with  E.,  the  sister  of  his  deceased 
wife  (such  marriage  being  valid  according  to 
the  lex  loci  contractfts),  by  whom  he  had  one 
son  and  two  daughters.  By  his  will,  dated  in 
1855,  he  gave  all  his  real  and  personal  estate 
among  the  children  of  his  two  marriages  in 
certain  proportions.  Both  B.  and  E.  died  in 
1855,  and  the  son  of  their  marriage  in  1857. 
Upon  the  question  as  to  whether  the  share  of 
the  latter  in  B.'s  estate  went,  as  to  the  realty, 
to  B.'s  son  by  his  first  marriage,  and  as  to  the 
personalty,  among  all  B.'s  children  equally,  or 
whether  such  share,  both  of  realty  and  person- 
alty, passed  to  the  crown  by  reason  of  the  inva- 
lidity of  B.'s  second  marriage,  and  consequent 
illegitimacy  of  the  issue  : — H^d,  that  the  second 
marriage  was  invalid,  and  the  issue  consequently 
illegitimate,  and  the  real  and  personal  estate 
vested  in  the  crown.  Brook  v.  Brook,  3  Sm.  & 
Giff.  481  ;  27  L.  J.,  Ch.  401 ;  4  Jur.  (N.s.)  317  ; 
6  W.  R.  110,  451. 

In  1854  A.  went  through  the  marriage  cere- 
mony, in  Prussia,  with  C,  his  deceased  wife's 
sister.  After  the  marriage,  and  in  consider- 
ation thereof,  C.  settled  property  upon  certain 
trusts,  reserving  to  herself,  however,  a  power  of 
appointment.  Subsequently,  by  her  will,  C.  con- 
firmed the  trusts  of  the  settlement.  On  the  death 
of  0.  both  the  will  and  settlement  were  admitted 
to  probate  : — Held,  that  the  settlement  was 
valid.    Seale  v.  LomndeSy  17  L.  T.  555. 

o.  Other  Oonsiderations. 

Mutual  Coneurrenoe  of  Huibaud  and  Wife.]— 
Setnble,  the  mutual  coneurrenoe  of  a  hatband 
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and  wife  in  the  levying  of  a  fine  of  land  in  which 
they  were  jointly  interested,  and  in  the  declara- 
tion of  the  uses  for  the  benefit  of  their  Iasuc, 
constitutes  a  valuable  consideration  to  support 
the  deed  declaring  such  uses.  Parkifr  v.  Carter^  ' 
4  Hare,  409. 

Karriage  and  Portion— Kon-payment — Aoqni- 
esoence.] — A.,  in  consideration  of  marriage,  and 
of  500^.  portion,  which  he  is  to  have  with  his 
wife,  by  settlement  empowers  his  wife  to  disjwse  \ 
of  2001.  by  her  will ;  they  live  together  fifteen 
years,  the  wife  gives  the  200/.  away  by  her  will. 
The  husband  at  this  distance  of  time,  not  ad- 
mittetl  to  say  he  had  not  500/.  with  his  wife,  but 
shall  pay  the  money.  Xorth  v.  Atuell,  2  P.  Wms. 
618. 

Natural  Love  and  Affootion.]— Natural  love 
and  affection  is  very  sufficient  to  create  a  use, 
and  will  amount  to  a  covenant  to  stand  seised, 
though  no  other  consideration  appear.  Lloyd  v. 
Sjiillet,  2  Atk.  149. 

Cliarge    to   Seciire    Money   Borrowed.]  — A 

charge  created  by  C.  S.  upon  his  estates  to  secure 
the  payment  of  a  sum  of  money  borrowed  for  S. 
H.  S.  is  a  good  consideration,  not  only  for  a  col- 
lateral charge  upon  the  estates  of  S.  H.  S.,  to 
indemnify  C.  S.  and  his  estate  from  payment  of 
the  money  borrowed,  but  also  for  the  settlement 
of  the  S.  estates  upon  his  family.  A.  H.,  being  a 
trustee  for  the  younger  children  of  S.  H.  S., 
advanced  a  sum  of  5,185/.  3*.  id.  upon  the 
security  of  certain  estates  in  Berkshire,  which 
C.  S.,  on  the  20th  January,  1832,  demised  to  A. 
H.  for  300  years  to  secure  the  repayment.  The 
money  was  borrowed  for  S.  H.  S.,  who  was 
tenant  in  tail  of  the  S.  estates  in  remainder  ex- 
pectant on  the  death  of  his  mother,  the  tenant 
for  life  ;  and  on  the  21st  January,  1832,  S.  H.  S. 
demised  the  S.  estates  to  C.  S.  for  2,000  years,  to 
indemnify  him  and  the  Berkshire  estates  from 
the  5,185/.  3*.  id.  and  interest  secured  to  A.  H. ; 
and  by  dee<ls  dated  the  28rd  and  24th  January, 
1832,  in  further  cotnpliance  with  an  agreement 
recited  in  this  deed,  he  settletl  the  S.  estates 
upon  varioas  uses  for  the  benefit  of  his  family. 
On  the  death  of  the  tenant  for  life,  S.  H.  S., 
being  greatly  indebted  to  G.  S.  F.,  executed  a 
disentailing  deed,  and  conveyed  the  S.  estates  to 
G.  S.  F.,  giving  him  a  power  of  sale  over  the 
estates  as  a  security  for  the  money  due  ;  this  was 
subsequently  confirmed  by  another  deed  ;  and  in 
a  suit  instituted  by  G.  S.  F.  insisting  that  the 
settlement  of  the  23rd  and  24th  January,  1832, 
was  voluntary  and  void  against  the  subsequent 
alienation  for  value  made  to  G.  S.  F.,  who  hati 
notice  of  the  settlement : — Held,  that  the  agree- 
ment made  by  S.  H.  S.  with  C.  S.,  to  indemnify 
him  against  the  5,185/.  3*.  4rf.,  and  to  settle  the 
S.  estates,  was  such  as  this  court  would  specifi- 
cally perform,  and  that  it  was  a  consideration 
sufficient  to  support  the  settlement ;  that  the 
recital  in  the  deed  of  24th  January,  1882,  of  the 
agreement  between  S.  H.  S.  and  C.  S.  was  suffi- 
cient evidence  of  the  contract,  and  that  it  was 
doubtful  if  evidence  to  disprove  it  could  have 
been  entertained ;  that  S.  H.  S.  and  C.  8.  were, 
by  executing  the  deed,  estopped  from  alleging 
that  the  recital  was  false  ;  that  the  plaintiff, 
O.  S.  F.,  was  in  the  same  position  as  S.  H.  S. ; 
that  the  deeds  of  the  23rd  and  24th  January, 
1832,  were  valid,  and  not  voluntary  and 
Toid  against  a  subsequent  purchaser  for  value. 

VOL.  xn. 


Fard  V.   Stnart,  15  Beav.  493;   21  L.   J.,   Ch. 
514. 

Advaaee.] — The  owner  of  a  freehold  estate, 
which  was  worth,  beyond  a  mortgage  to  which  it 
was  subject,  about  1,300/.,  was  persuaded  by  a 
relative  of  his  wife  to  make  a  post-nuptial  settle- 
ment of  it  on  his  wife  and  children.  As  an  in- 
ducement to  do  this,  he  agreed  to  advance  him 
160/.  on  his  promissory  note  to  meet  the  interest 
on  the  mortgage,  which  was  then  in  arrear.  The 
settlement  was  accordingly  preparcil  and  exe- 
cuted, but  no  mention  was  made  in  it  of  the  ad- 
vance of  150/. : — Held,  on  a  bill  by  a  subsequent 
mortgagee  to  establish  priority  over  the  settle- 
ment, that  the  advance  of  150/.  was  a  sufficient 
valuable  consideration  to  support  the  settlement 
under  27  Eliz.  c.  4.  Bayttpoole  v.  Collinjt,  40 
L.  J.,  Ch.  289  ;  L.  R.  6  Ch.  228  ;  25  L.  T.  282  ;  19 
W.  R.  363. 

Testator's  Wish.] — Real  estate  was  devised  to 
a  single  woman  with  a  declaration  of  a  wish 
that  if  she  should  marry  she  would  before  mar- 
riage settle  it  to  her  separate  use  for  life  and  to 
such  uses  as  she  should  by  will  appoint.  She 
married  without  a  settlement,  and  afterwards,  by 
an  acknowledged  deed  expreased  to  be  made  for 
giving  effect  to  the  testator's  wish,  the  husband 
and  wife  conveyed  the  land  to  trustees  during 
the  life  of  the  wife  upon  trust  for  her  separate 
use  without  power  of  anticipation,  and  after  her 
death  to  the  use  of  the  husband  for  life,  with 
remainder  to  their  children  as  therein  mentioned. 
Subsequently  the  husband  and  wife  mortgaged 
the  property  without  notice  of  the  settlement : 
— Held,  that  the  settlement  was  for  valuable 
consideration,  and  not  void  as  against  the  mort- 
gagee under  27  Eliz,  c.  4.  Teasdale  v.  Braith* 
waite,  46  L.  J.,  Ch.  725  ;  5  Ch.  D.  630  ;  30  L.  T. 
601  ;  25  W.  R.  646— C.  A. 

Liability  on  Leasehold.]— A  widower,  on  his 
second  marriage,  made  a  settlement,  in  which  he 
assigned  a  leasehold  property  to  trustees,  one  of 
whom  was  his  son  by  a  former  marriage,  upon 
trust  for  himself  for  life,  and  after  his  death  for 
his  said  son.  He  afterwards  contracte<l  to  sell 
the  leasehold  property  to  the  plaintiff : — Held, 
that  the  settlement  of  the  leasehold  property  on 
the  son  was  not  a  voluntary  conveyance  under 
27  Eliz.  c.  4,  on  the  ground  that  the  assignment 
of  leasehold  property  lo  which  liability  is  at- 
tached is,  in  itsielf ,  a  conveyance  for  valuable 
consideration.  Pnee  v,  JenkinSj  46  L.  J.,  Ch. 
805  ;  6  Ch.  D.  619 ;  37  L.  T.  51— C.  A.  But 
compare  Ridler,  In  re,  Rldler  v.  Jiidler^  52 
L.  J.,  Ch.  348  ;  22  Ch.  D.  74  ;  48  L.  T.  396  ;  31 
W.  R,  93  ;  47  J.  P.  479— C.  A. 

Valid  Consideration  subsequently  beeoming' 
Invalid.] — J.,  who  was  tenant  in  tail  in  re- 
mainder of  the  lands  of  A.,  in  1840  joined  his 
father  T.,  who  was  tenant  for  life  in  possession, 
in  barring  the  entail;  and  in  a  resettlement, 
which  included  limitations  to  J.  and  his  issue,  T. 
by  the  deed  of  resettlement  conveyed  the  lands 
of  B.,  to  which  he  was  absolutely  entitled,  to  the 
same  uses.  All  the  lands  were  charged  by  the 
resettlement  with  a  jointure  for  T.*8  wife  and 
portions  for  his  younger  children,  and  a  present 
rentchargc  for  J*  It  was  afterwards  discovered 
that  J.,  who  was  supposed  to  have  attained  his 
majority  at  the  date  of  the  resettlement,  was  in 
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fact  an  infant  at  the  time,  bat  there  was  no 
imputation  of  fraud  upon  the  transaction.  J., 
upon  this  discovery  and  within  a  reasonable 
time,  repudiated  the  resettlement,  and  T.  pur- 
ported, in  1852,  to  execute  a  new  settlement, 
admittedly  for  valuable  consideration,  including 
amongst  others  the  lands  of  B. : — Held,  that  as 
the  resettlement  of  1840  was  voidable  only  by  J., 
and  not  void  as  against  him  until  his  election  to 
repudiate  it,  there  was  a  sufficient  consideration 
for  that  deed  in  its  inception  to  render  the 
settlement  of  B.  a  conveyance  for  value  on  the 
part  of  T. ;  and  that,  as  this  consideration  for 
value  originally  existed,  the  stat.  10  Car.  1, 
sess.  2.  c.  3,  was  inapplicable,  and  the  deed  was 
not  avoided  by  the  subsequent  settlement  of 
1852,  notwithstanding  the  failure  of  the  con- 
sideration by  J.'s  repudiation  of  the  deed  of  1840. 
Paget  V.  Pagti,  9  L.  R.,  Ir.  128. 

Beaaonable  Family  Settlement.]  —  On  the 
treaty  of  marriage  between  A.  and  B.,  the  father 
and  mother  of  B.,  in  consideration  of  the  settle- 
ment to  be  made  by  A.,  join  in  conveying  a  small 
estate  (out  of  which  the  mother  was  dowable)  to 
A.  in  fee  (but  no  fine  was  levied)  ;  and  they  also 
joined  in  settling  another  estate  of  which  the 
father  was  seised  in  fee  on  the  father  for  life,  re- ! 
mainder  to  the  mother  for  life,  remainder  to  the 
uses  of  the  marriage.  At  the  time  of  the  settle- 
ment the  father  was  indebted  by  specialty. 
This  being  a  fair  and  reasonable  family  settle- 
ment, and  not  made  with  any  view  to  defeat 
creditors,  the  limitation  to  the  mother  for  life  is 
not  fraudulent  as  against  creditors,  within  the 
Stat.  13  Eliz.,  more  especially  as  she  had  joined 
in  conveying  the  small  estate  in  fee  to  the 
husband.    Jones  v.  Boulter^  1  Cox,  288. 

Family  Arrangement  —  Foitnnptial  Settle- 
ment to  ayoid  applioation  to  Commit  for  Con- 
tempt in  Marrying  Ward  of  Court.] — A  stop 
order  on  a  fund  in  court,  in  an  action  to 
administer  the  trusts  of  an  original  settlement, 
obtained  by  an  assignee  of  a  cestui  que  trust's 
interest  in  the  fand  under  a  derivative  settle- 
ment, does  not  give  the  assignee  priority  over  an 
earlier  assignee  who  has  given  notice,  though 
subsequently  to  the  stop  order  being  obtain^, 
to  the  trustee  of  the  derivative  settlement.  A 
postnuptial  settlement  by  a  husband  and  wife, 
who  had  intermarried  without  the  leave  of  the 
court  when  the  wife  was  a  ward,  entered  into 
under  pressure  from  the  wife's  friends  and  to 
avoid  an  application  to  commit  the  husband  for 
contempt,  contained  a  joint  and  several  covenant 
by  the  wife  (who  was  beneficially  interested 
under  her  father's  will)  and  the  husband  to 
settle,  upon  trusts  for  the  benefit  of  the  wife  and 
husband  and  children  of  the  marriage,  any  pro- 
perty (other  than  that  already  settl^)  to  which 
the  wife  or  the  husband  in  her  right  then  was  or 
thereafter  might  become  entitled,  and  the  hus- 
band also  settled  a  policy  of  assurance  on  his  life, 
and  covenanted  to  keep  the  premiums  thereon 
duly  paid  : — Held,  that  the  settlement  was  not  a 
voluntary  one,  and  was  one  which  the  court 
would  enforce.  Steplvens  v.  Green,  64  L.  J.,  Ch. 
546;  [1896]  2  Ch.  148;  12  R.  252;  72  L.  T. 
674  ;  43  W.  R.  465— C.  A. 

Wife  **  Furehaeer  in  good  faith  and  for  valu- 
able eonsideration '* — ^Froviio  for  Ceiaer  of 
Hnaband'i  Intereit  on  Bankmptoy.] — In  order 
to  constitute  a  "  purchaser  in  good  faith  "  within 


s.  47  of  the  Bankruptcy  Act,  1883,  it  is  sufficient 
if  there  be  good  faith  on  the  part  of  the  pur- 
chaser ;  it  is  not  necessary  that  both  parties  to 
the  transaction  f-hould  act  in  good  faith.  A  wife, 
who  was  married  in  1883,  and  was  then  possessed 
of  separate  property,  after  the  marriage  allowed 
that  property  to  pass  into  her  husbamrs  hands, 
but  not  as  a  gift,  nor  as  a  loan  for  the  purposes 
of  his  trade.  The  husband,  having  applied  part 
of  her  property  to  his  own  use,  settled  the  residue 
of  it,  together  with  other  property  of  his  own, 
upon  trusts  under  which  he  took  a  life  interest, 
with  a  proviso  for  the  cesser  thereof  in  the  event 
of  his  Dankruptcy.  The  wife  had  no  notice  of 
any  fraud  or  fraudulent  intention  on  his  part. 
In  an  action  by  the  husband's  trustee  in  bank- 
ruptcy to  set  aside  the  settlement : — Held.  (1) 
that  it  was  not  void  under  s.  47  of  the  Bank- 
ruptcy Act,  1883  ;  (2)  that  to  the  extent  of  the 
wife's  property  received  by  the  husband,  the 
proviso  for  the  cesser  of  Lis  life  interest  was 
good ;  and  (3)  following  Tidicwell,  Ex  pari^ 
(35  W.  R.  669),  that  s.  3  of  the  Married  Women's 
Property  Act,  1882,  did  not  anplv.  Macintmh 
V.  PoffOMf,  64  L.  J.,  Ch.  274  ;  [1895]  1  Ch.  .505  ; 
13  R.  254  ;  72  L.  T.  251  ;  43  W.  R.  247  ;  2 
Manson,  27. 

And   see    Fraudulent    Conveyances,    sub-tit. 
Fraud  and  Misbepresentation. 


d.  Voluntary    Settlements. 

CoTonant  by  Grantee  to  build  House.  1 — ^A 
contract  for  sale  for  value,  which  had  oeen 
entered  into  by  a  vendor  upwanis  of  ninety 
years  of  age,  was  upon  his  death  resisted  by  his 
devisee,  on  the  ground  that  the  vendor  had,  by  a 
deed  executed  by  him  before  the  date  of  the  con- 
tract, conveyed  the  property  in  fee  to  the 
devisee,  his  great-nephew.  The  deed  was 
expressed  to  be  in  consideration  of  natural  love 
and  affection,  and  contained  a  covenant  by  the 
grantee  to  "  commence "  a  house  upon  the  pro- 
perty according  to  plans  to  be  furnished  by  the 
grantor ;  and  that  if  the  grantor  failed  to  furnish 
such  plans,  then  the  grantee  "  would  build  such 
a  house  as  he,  the  grantee,  should  think  fit."  No 
house  was  ever  commenced,  and  the  deed  con- 
tained no  proviso  for  re-entry  or  other  penalties 
for  breach  of  covenant.  UjX)n  a  bill  by  the 
purchaser  for  specific  performance  : — Held,  that 
the  deed  was  purely  voluntary,  there  being  an 
absence  of  any  consideration  by  way  of  payment 
or  benefit  moving  from  the  grantee  to  the 
grantor,  and  specific  performance  decreed 
accordingly.  Rosher  v.  WiUiatns,  44  L.  J.,  Ch. 
419  ;  L.  R.  20  Eq.  210  ;  32  L.  T.  387  ;  23  W.'  R. 
561. 

In  deciding  whether  a  deed  is  voluntary  or 
not,  the  court  will  anxiously  lay  hold  of  any 
circumstances  showing  a  consideration  moving 
from  the  grantee  to  the  grantor.    lb, 

Nominal  prioe  of  Landi  eold  to  Tmiteet.] — 

By  a  private  act  of  parliament,  passed  in  1719, 
lands  were  annexed  to  the  earldom  of  S.  so  that 
no  earl  could  alienate  them  beyond  the  term  of 
his  own  life,  with  an  exception  in  favour  of 
protestant  earls.  Another  private  act,  passed  in 
1803,  enabled  the  trustees  to  sell  certain  outlying 
portions  of  the  estates,  and  to  invest  the  purchase 
money,  under  the  order  and  direction  of  the 
court  of  chancery,  in  the  purchase  of  other 
estates,  to  be  settled  to  the  same  uses,  and  to  be 
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under  the  same  restriction  from  alienation  as  the 
estates  authorised  to  be  sold.  In  1824  Charles, 
Earl  of  S.,  being  desirous  of  annexing  inalienably 
to  the  title  other  large  fee  simple  and  entailed 
estates  of  the  value  of  89,000/.  or  thereabouU, 
contracted  with  the  trustees  for  the  sale  of  them 
for  1,000/.  part  of  the  money  arising  from  the 
sales  authorised  by  the  act  of  1803,  and  a  petition 
was  presented  to  the  court  for  its  sanction  to  the 
purchase,  stating  that  the  purchase  money  was 
much  less  than  the  hereditaments  were  fairly 
worth,  and  that  it  was  a  very  advantageous  pur- 
chase whereon  to  invest  1,000/. ;  and  by  the 
order  made  on  the  petition,  the  value  and  the 
propriety  of  the  purchase  were  referred  to  the 
master,  who  rei)orted  in  favour  of  the  purchase. 
The  report  was  confirmed  by  the  court,  and  a 
conveyance  was  executed  for  the  purpose  of 
carrying  out  the  contract,  which.  Earl  Charles 
being  then  dead,  was  adopted  by  his  successor, 
Earl  John.  By  this  conveyance,  other  estates 
belonging  to  Earl  John,  of  the  value  of  40,000/., 
and  not  comprised  in  the  contract,  were  settletl 
to  the  uses  of  the  act : — Held,  that  the  trans- 
action was  a  fraud  upon  the  act  of  }mrliament,  its 
real  nature  being,  not  a  bonft  fide  sale  and 
purchase  for  valuable  consideration,  but  a 
voluntary  settlement ;  and  a  succeeding  earl 
having  disentailed  and  devised  the  estates  so 
settled,  his  devisees  were  entitled  thereto  on 
restoring  1,000/.  to  the  trust  fund.  Howard 
V.  Shretmbury  (JSarl),  36  L.  J.,  Ch.  908  ; 
L.  R.  2  Ch.  760 ;  17  L.  T.  358  ;  15  W.  R. 
1213. 

Held,  also,  that  the  devisees  had  rightly  sought 
their  remedy  in  equity  instead  of  proceeding  by 
ejectment  at  law.    lb. 

Postnuptial  Settlement  in  pomanee  of 
Artiolee  for  Settlor'i  own  Benefit.] — By  ante- 
nuptial contract  of  marriage  the  husoand  bound 
himself,  his  heirs,  executors  and  representatives 
whomsoever,  to  pay  to  the  wife  an  annuity  of 
1,000/.,  "  to  be  applied  by  her  towards  the  ex- 
penses of  my  household  and  establishment,  and 
that  during  all  the  days  of  my  life."  He  secured 
the  annuity  on  heritable  property,  and  declared 
it  to  be  his  wife's  separate  estate  free  of  the 
jus  mariti : — Held,  that  the  application  of  the 
annuity  was  for  the  husband's  own  benefit,  and 
that  the  wife  was  not  entitled  to  the  payment  of 
it  as  against  his  creditors.  Birhett  v.  Purdom^ 
[1895]  A.  C.  371  ;  11  R.  184— H.  L.  (Sc.) 

Aseignment  by  Lunatic  nnder  Xitapprehen- 
•ion.] — A  person  being  in  prison  on  a  charge  of 
felony,  in  order  to  avoid  a  forfeiture  of  his 
property  in  the  event  of  a  conviction,  executed  a 
voluntary  deed,  assigning  his  personal  estate  to 
his  brother  absolutely.  He  was  tried,  not  found 
guilty,  on  the  ground  of  insanity,  and  ordered 
to  be  imprisoned  as  a  lunatic  during  her 
Majesty's  pleasure  : — Held,  that  the  dee<l,  being 
without  consideration,  and  executed  by  an  insane 
person  under  a  total  misapprehension,  was  in- 
operative, and  that  the  representatives  of  the 
brother  took  no  interest  under  it.  Manning  v. 
Gill,  41  L.  J.  Ch.  736 ;  L.  R.  13  Eq.  485  ; 
26  L.  T.  14;  20  W.  R.  357;  12  Cox,  C.  C. 
274. 

In  Favonr  of  Cliildren  of  Fntnre  Marriage.] 
— Trusts  in  a  manage  settlement  in  favour  of 
the  children  of  a  future  marriage  and  of  col- 
laterals  are   purely  voluntary.      WolUuton   v. 


Tnbe,    L.    R.    9    Eq.   44;    21   L.   T.   449;    18 
W.  R.  83. 

Seoond  Marriage  no  Consideration  for  Settle- 
ment on  Cliildren  of  First.] — A  second  mar- 
riage, in  contemplation  of  which  a  father  executes 
a  deed  providing  for  children  by  a  former  mar- 
riage, is  not  a  valuable  consideration.  Orver^ 
In  re,  Ir.  R.  11  Eq.  502. 

Wife's  chose  in  action,  assigned  by  husband 
to  unprovided  child  by  former  wife,  natural 
love  and  affection  recited  as  consideration,  not 
good.  Beckf't  V.  Bficket,  Dick,  340.  But  see 
Clayton  v.  WUton  (^EarV),  cited  3  Madd.  802  ;  18 
R.  R.  234. 

Information  Oiyen  to  Ferioni  Entitled.] — 
Where  property  is  in  the  hands  of  trustees  for 
the  parties  entitled  to  it,  and  there  is  no  adverse 
claim  after  the  death  of  the  parties  in  possession, 
a  communication  to  one  of  the  cestuis  que 
trustent  in  remainder  of  his  interest  in  the 
property  is  not  a  consideration  upon  which  a 
conveyance  of  a  portion  of  the  property  can  be 
sustained  as  the  sale  of  a  secret,  for  in  such  a 
case  the  disclosure  is  a  nullity.  Reynell  v.  Sprye, 
8  Hare,  222  ;  21  L.  J.,  Ch.  633. 

Consideration  Wrongly   Stated   in  Deed.] — 

A  different  consideration  from  what  is  expressed 
in  deed  not  to  be  averred  ;  and  though  considera- 
tion of  blood  be  a  good  consideration,  yet  that 
not  to  be  regarded,  if  money  or  the  grant  of  an 
annuity  be  expressed  in  the  deed.  Also  a  good 
objection,  that  the  grant  is  to  two  and  only 
one  is  of  kin.  ClarksoJi  v.  Hanway,  2  P.  Wms.  204. 
A  grant  of  an  annuity  to  the  grantor's  sister, 
though  expressed  to  be  made  for  natural  love 
and  affection,  may  be  proved  to  have  been 
made  in  consideration  of  her  marriage,  and 
will  entitle  her  to  rank  as  a  specialty  creditor 
of  the  grantor.  Tanner  v.  By  fie,  1  Sim.  160  ;  6 
L.  J.  (O.S.)  Ch.  125. 

In  Testatum,  bnt  not  in  Beoital.] — A 

conveyance  of  a  reversionary  interest  from  an 
uncle  to  a  nephew,  under  circumstances  of  gross 
inadequacy  of  price  and  alleged  fraud,  attempted 
to  be  set  aside  after  forty  years  ;  but  held  to  be 
supported  by  the  consideration  of  natural  love 
and  affection,  inserted  in  the  witnessing  part  of 
the  deed,  although  not  expressed  in  the  recital. 
Quaere,  as  to  the  effect  of  length  of  time  in  such 
a  case  operating  by  way  of  evidence,  Whalley 
V.  Whalley,  1  Mer.  436  ;  3  Bligh,  1. 

Belationship  of  Cliild  to  Farent.]— A  poet- 
nuptial  agreement,  in  writing,  by  which  a  father 
undertook  to  make  a  provision  for  a  child,  will 
be  specifically  executed,  being  a  contract  founded 
on  a  meritorious  consideration.  EllU  v.  Nimnw, 
LI.  &  G.  t.  Sugd.  333.  Observed  upon  in  Hollo- 
way  V,  Headington,  ante,  col.  874. 

Fayment  of  Fortion  after  Marriage.] — Settle- 
ment after  marriage  of  a  portion  paid  is  on  good 
consideration,  and  equal  to  one  made  before  mar- 
riage.   Ramsden  v.  Hylton,  2  Ves.  Sen.  305. 

Marriage  as  ex  post  faoto  Consideration.] 
— The  court,  having  come  to  the  conclusion,  as 
a  matter  of  fact,  that  the  marriage  of  W.  had 
taken  place  upon  the  faith  of  a  previous  volun- 
tary settlement  made  by  his  father : — Held, 
first,  that  the  marriage  supplied  an  ex  post  facto 
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consideration  for  the  settlement.  Ovardian 
Aiifiirattce  Co.  v.  Avoiimore  (^VUamjit),  Ir.  K.  6 
Eq.  391. 

Held,  secondly,  that  in  such  a  case  there  is  no 
presumption  as  to  whether  or  not  a  marriage  had 
taken  place  on  the  faith  of  the  voluntary  deed, 
but  that  it  is  the  duty  of  the  court,  in  the 
absence  of  direct  proof,  to  form  a  reasonable 
judgment,  by  way  of  inference  from  the  cir- 
cumstances shown  to  have  existed,  whether  or  not 
the  parties  did  know  of  the  deed  and  act  on  it.   lb. 

Wife's  Freeholds — ^Wife  and  Husband  con- 
curring to  Settle.] — A  wife,  being  entitled  to  a 
reversionaiy  freehold  estate,  joined  with  her 
husband  in  a  postnuptial  settlement,  whereby 
they  conveyed  it  to  trustees  upon  trust  for  the 
wife  for  life  for  her  separate  use,  with  remainder 
to  such  uses  as  she  should  appoint  by  will  not- 
withstanding her  coverture,  and  in  default  to 
the  issue  of  the  marriage.  Subsequently  the 
husband  and  wife  mortgaged  the  property  to  the 
plaintiff  : — Held,  that  there  was  good  considera- 
tion for  the  settlement  between  the  husband  and 
wife.  Hewhon  v.  Xegus^  1  Eq.  R.  230  ;  17  Jur. 
445,  567  ;  1  W.  R.  262. 

By  a  postnuptial  settlement  freeholds  belong- 
ing to  the  wife  were  settled  by  the  husband  and 
wife  to  the  use  of  the  wife  for  life,  and  after  her 
decease  to  such  uses  as  she  should  by  will  appoint, 
and  in  default  of  appointment  to  the  use  of  her 
children,  with  a  power  during  her  life  for  the 
wife  to  lease  at  rack  rent,  and  with  a  power  of 
sale  and  exchange  in  the  trustees  with  her 
consent : — Held,  that  the  settlement  was  for 
valuable  consideration,  and  therefore  not  void 
under  27  Eliz.  c.  4,  and  that  the  same  must  be 
upheld  against  a  subsequent  mortgagee.  Foftfer 
and  LiiitT,  Iv  re,  46  L.  J.,  Ch.  480  ;  6  Ch.  D.  87  ; 
36  L.  T.  582  ;  25  W.  R.  553. 

Kutual  Agreement  to  Settle.] — Where  A. 
agrees  to  make  a  provision  for  a  volunteer,  in 
consideration  of  B.'s  doing  the  like,  the  contract 
is  not  voluntary.  Bentley  v.  Machay,  31  Beav.  143. 

Surrender  of  Arrears  Due.] — Where  arrears 
due  on  a  voluntary  deed  are  surrendered  in 
consideration  of  a  new  deed,  such  new  deed  is 
not  voluntary.  Nixon  v.  Hamilton^  1  Ir.  Eq. 
R.  49. 

A  deed  of  annuity  by  husband  to  wife  by 
way  of  separate  maintenance,  in  which  two 
trustees  covenant  that  wife  shall  support  the 
children  of  the  marriage,  is  not  a  voluntary 
deed.     Id.  56. 

Error  in  Settlement  remedied  by  Covenant 
to  Hold  in  Trust.]— Feme  seised  of  a  copyhold 
on  marriage  of  her  daughter  to  J.,  surrenders  it 
to  the  use  of  J.  and  his  intended  wife,  and  the 
heirs  of  their  bodies ;  remainder  to  J.  in  fee. 
The  marriage  takes  effect,  the  husband  signs  a 
writing,  whereby  he  owns  that  the  limitation  of 
remainder  in  fee  to  him  was  a  mistake,  and  that 
it  was  intended  to  be  to  his  wife ;  and  accord- 
ingly covenants  to  stand  seised  of  the  remainder 
in  fee,  in  trust  for  the  wife  in  fee  :  this  is  not  a 
mere  voluntary  covenant,  and  equity  will  compel 
the  performance  of  it.  Randall  v.  Randall^  2 
P.  Wms.  464. 

Intention  of  Intestate  expressed  in  Unexe- 
cuted Will.] — An  eldest  son  and  heir-at-law  of 
an  intestate  made  a  voluntary  settlement  of  the 


real  estate  which  had  descended  upon  him,  for 
the  purpose  of  providing,  in  acconlance  with  the 
intentions,  as  alleged,  of  his  father,  as  expressed 
in  an  unexecuted  will,  for  the  maintenance, 
education,  and  support  of  such  one  or  more  of 
the  children  of  the  intestate  (except  the  settlor) 
as  for  the  time  being  should  be  under  the  age  of 
twenty-five,  in  such  manner  as  he,  his  heirs  and 
assigns,  should  think  fit.  One  of  the  daughters 
of  the  intestate,  after  she  had  attained  twenty- 
five,  alleged  that  the  trusts  had  been  concealed 
from  her,  and  claimed  to  be  paid  her  portion  of 
the  rents  ;  and  the  court,  on  a  bill  by  her,  held 
that  she  was  entitled  to  a  decree,  as  asked,  and 
that  the  settlor  must  pay  all  the  costs  of  the 
suit.  Ltmgdvn  v.  Jilake,  11  Jur.  (N.s.)  762  ;  12 
L.  T.  202. 

Settlement  by  Single  Woman  —  Subsequent 
Marriage  and  Assignment.] — E.  B.,  a  single 
woman,  transferred  certain  stock,  her  property, 
into  the  joint  names  of  herself  and  two  trustees ; 
and  on  the  day  of  the  transfer,  she  and  the 
trustees,  without  reference  to  any  marriage  on 
her  part,  executed  an  indenture,  by  which  it 
was  declaretl  that  the  trustees  should  hold  the 
property  in  trust  to  pay  the  dividends  to  E.  B., 
for  her  life,  for  her  sole  and  separate  use,  inde- 
pendent of  any  husband  whom  she  might  marry ; 
and,  after  her  death,  upon  such  trusts  as  E.  B. 
should  by  will,  notwithstanding  her  coverture, 
appoint,  and,  in  default  of  such  appointment,  in 
trust  for  E.  B.,  her  executors,  administrators, 
and  assigns.  E.  B.  aftcrwaixls  married,  and  by 
a  deed,  reciting  the  settlement,  and  executetl  by 
her  husband  and  herself,  she,  by  the  direction  of 
her  husband,  assigned  the  dividends  of  the  stock 
in  tnist,  for  the  punctual  payment  of  an  annuity 
granted  by  her  husband  :— Held,  that  whether 
or  not  under  the  deed  of  settlement  the  wife  had 
power  as  against  her  husband  to  make  this 
assignment,  the  joining  the  husband  in  the  deed 
of  assignment  was  confiimatory  of  the  deed  of 
settlement,  and  consequently  that  the  assign- 
ment by  the  wife  wa.s  valid.  Maher  v,  Hobbs, 
2  Y.  &  C.  317  ;  6  L.  J.,  Ex.  Eq.  12. 

Construction.] — The  construction  of,  and  the 
right  and  incidents  under  a  voluntary  deed,  if 
bona  fide  and  valid,  are  the  same  as  if  executed 
for  value.  J>icke?i9on  v.  Bvrrell,  35  Beav.  257  ; 
L.  R.  1  Eq.  337  ;  12  Jur.  (N.S.)  199  ;  13  L.  T. 
660  ;  14  W.  R.  412. 

Voluntary   Bond    without    Condition.]  —  A 

voluntary  bond  without  condition,  is  good  in 
equity,  if  no  fraud  used  m  obtaining  it.  Wright 
V.  Moore^  1  Ch.  Rep.  157. 

As   Against  Creditors  or   Purchasers.] — Se& 

Fraudulent  Conveyances,  sub-tit.  Fraud  and 

MiSBEPBESENTATION. 


2.  To  Whom  Consideration  will  Extend. 

a.  Prlnciplea. 

To  remotest  Beneficiaries.]  —  In  marriage 
settlements,  &c.,  on  good  or  valuable  considera- 
sion,  as  between  the  immediate  "  parties,''  such 
considerations  will  run  through  all  the  limita- 
tions for  the  benefit  of  the  remotest  persons,  even 
of  those  in  respect  of  whom  the  deeds  would 
otherwise  have  been  voluntary.  ItJiell  v.  Beane^ 
1  Ves.  Sen.  215  ;  Dick.  213. 
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In  marriage  articles,  and  settlements  on  good 
and  valuable  consideration,  such  consideration 
will  run  through  all  the  limitations  in  favour  of 
the  remotest  remainderman.  Stephen*  v.  Trumariy 
1  Ves.  Sen.  73. 

Husband.]  —If,  in  consideration  of  marriage, 
an  estate  be  limited  in  fee  to  A.,  by  his  father, 
or  other  pei*sons  interested  in  making  provision 
for  the  marriage,  A.  is  a  purcha«er  for  valuable 
consideration  in  respect  of  the  marriage.  O'  Gor- 
man v.  Corny n^  2  Sch.  &  Lef .  1 47. 

In  an  oitlinary  marriage  settlement,  where  the 
lands  settletl  are  the  property  of  the  husband, 
the  latter  cannot  be  considered  a  purchaser, 
for  valuable  eonsideratinn,  of  the  life  estate  in 
those  lands  limited  to  him  by  the  settlement. 
Brotcn,  In  re,  13  Ir.  Ch.  K.  288. 

Therefore,  where  A.,  by  a  settlement,  executed 
in  contemplation  of  his  marriage,  settled  lands, 
of  which  he  was  owner  in  fee,  to  himself  for  life, 
remainder  to  provide  a  jointure  for  his  widow, 
remainder  to  the  children  of  the  marriage  : — 
Held,  that  a  jutlgment  which  was,  previously  to 
the  execution  of  the  settlement,  a  charge  on  the 
lands,  was  still  a  subsisting  charge  upon  the 
husband's  life  estate,  notwithstanding  that  the 
judgment  had  not  been  registered  pursuant  to 
7  &  8  Vict.  0.  yo,  within  the  time  (viz.,  five  years) 
required  by  13  &  14  Vict.  c.  29,  s.  3,  for  keeping 
it  in  force  against  purchasers  under  the  settle- 
ment.   Ih, 

Husband  and  Wife.] — Consideration  of  mar- 
riage runs  through  the  whole  settlement,  and 
especially  supports  every  provision  with  regard 
to  the  husband  and  wife  ;  she  is  interested  in 
the  provision  for  husband,  enabling  him  to 
provide  for  her  and  children,  and  it  is  not  affected 
by  subsequent  events,  as  death  of  wife  without 
children.     Xalrti  v.  Frowst,  6  Beav.  752. 

Husband  as  Purchaser  of  Wife's  Mortgage.] 

— Husband,  by  making  settlement  on  wife  after 
marnuge,  considered  as  purchaser  of  mortgage 
of  wife,  though  he  did  not  retluce  it  into  posses- 
sion.    tSf/krt  V.  Met/nul,  Dick.  368. 

Children.] — Husband  and  wife  are  purchasera 
by  the  marriage  for  their  children.    ParJm*  v. 
W  lutein  Ves.  228. 


Under  both  Parents.] — Marriage  agree- 


of  the  children,  had  consented  to  assign  her  life 
estate  for  the  benefit  of  the  children,  and  that 
B.,  for  the  like  purpose,  agreed  to  assign  his 
reversion,  in  case  he  should  survive  his  wife. 
A.,  for  the  considerations  aforesaid  and  ten 
shillings,  conveyed  her  life  interest  to  trustees 
to  receive  the  rents  during  the  life  of  A.  and 
B.,  and  a))ply  them  for  the  benefit  and  main- 
tenance of  the  children  in  such  manner  as  the 
trustees  might  deem  sufficient.  And  it  was 
agreed  that  the  trustees  should  have  full  jwwer 
and  control  over  the  property  during  the  life 
of  A.  and  B.,  free  from  the  conti-ol  or  inter- 
meckiling  or  debts  which  at  uny  time  might 
have  affected  the  estate  of  A.  and  B.,  and  B. 
covenanted  that  if  he  should  survive  his  wife 
he  would  be  called  on  by  the  trustees  to  assign 
his  estate  and  interest  to  the  trustees  on  the 
same  trusts  ; — Held,  that  the  children  were  not 
within  the  consideration,  and  could  not  enforce 
a  specific  performance  of  B.'s  covenant  to 
assign  his  interest.  Joyce  v.  Hutton,  11  Ir.  Ch, 
R.  123. 


Postnuptial    Settlement   on— Bond  for 


Jointure  only.] — A  bond  before  marriage  to 
settle  a  jointure,  and  afterwards  a  settlement 
!  is  made  which  settles  the  estate  on  the  wife,  and 
i  the  issue  of  the  marriage.  This  settlement  is 
'  good  as  to  the  jointure,  but  fraudulent  as  to  the 
I  children  in  respect  of  a  purchaser.  Jiuton  v. 
Jertii,  1  Vern.  286. 

Where  parents  did  not  make  so  beneficial  a 
bargain  for  a  daughter  as  they  might  have  done, 
that  is  no  reason  to  set  aside  the  marriage 
agreement ;  for  the  law  has  entrusted  them  with 
the  marriage  of  their  children,  and  there  are 
many  proper  considerations  that  may  induce  a 
parent  to  agree  to  a  mat^rh,  besides  a  strict 
equality  of  fortune.  There  never  yet  has  been 
an  objection  to  a  father's  disposing  of  his 
daughter  in  marriage  on  what  terms  he  pleases ; 
and  though  most  i)ortions  arise  under  settle- 
ments, the  daughter  is  as  much  a  purchaser  as 
if  her  portion  came  from  a  collateral  relation.  Ih, 


Settlement  of  Property  Devised — Bebts 


ments  differ  from  all  others,  for  as  soon  as  the 
marriage  is  hatl  the  principal  contract  is  exe- 
cutetl,  and  the  state  and  capacity  of  the  parties 
are  altered  ;  the  children  are  purchasers  under 
both  parents,  and  may  compel  a  performance  of 
the  agreement  from  the  relations  of  either ;  there- 
fore, if  the  marriage*  contract  could  be  rescindetl, 
it  would  affect  their  interest.  Ilartey  v.  Ashlry, 
3  Atk.  610. 


Assigrment    of    Father's    Contingent 


Beversion.] — By  a  marriage  settlement,  lands 
were  conveyed  to  trustees  to  the  separate  use  of 
A.,  the  wife,  for  life,  and  in  case  B.  should 
survive  her,  to  him  for  life,  and  after  the  death 
of  the  survivor  of  A.  and  B.,  in  trust  to  convey 
to  the  child  or  children  of  the  marriage  as  A. 
and  B.  should  by  deed  or  will  appoint,  and,  in 
default  of  appointment,  to  the  children  equally, 
aud  in  default  of  issue,  to  the  survivor  of  A.  and 
and  B.  There  was  issue  ;  and,  by  deed,  reciting 
that  A.,  in  order  to  further  the  prosi)ects  in  life 


of    Testator.]  —  A   testator   devised   freehold 

estates  to  his  son  in  fee,  and  also  bequeathed 

to  him  certain  leasehold  property,  subject  to  the 

I  payment  of  certain  legacies.    The  son  married 

'  shortly  after  the  testator's  death,  and,  on  that 

i  occasion,  conveyed  and  assigned  the  freehold  and 

j  leasehold    property,    tlevised    under    the    will 

'  (together  with  other  estates),  to   trustees,  in 

trust,  in    the  first  place,  to  pay  the  legacies 

charged  by  the  will,  and  subject  thereto  in  trust 

for  the  settlor  and  his  intended  wife,  and  the 

issue  of  the  marriage  ;    and  the  father  of  the 

intended  wife  covenanted  to  settle  a  sum  of 

money  on  the    lady  and    her  children.      The 

remaining  assets  of  the  testator  were  insufi^cient 

for  the  payment  of  all  his  debts  : — Held,  that 

the  wife  and  the  issue  of  the  marriage  were 

entitled  to   the    benefits   given    them   by  the 

settlement,  in  preference  to  the  creditors  of  the 

testator.     Spackinan  v.  Timbrell,  8  Sim.  253  ;  6 

L.  J.,  Ch.  147. 

Settlement  by  Father  and  Son— Subse- 


quent Kortgage.] — A  father,  tenant  for  life, 
with  remainders  to  his  son,  joined  with  the  son 
in  executing  a  postnuptial  settlement,  by  which 
the  father  and  the  son  a-ssigned  the  lands  to  a 
trustee  in  trust  for  the  father  for  life,  subject  to 
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not  be  an  equivalent,  because  it  moved  from  the 
mother  of  M.,  and  was  the  condition  of  the 
marriage  agreement;  and  that  the  reversion  of 
the  lands  in  D.  could  not  be  so,  because  they 
were  not  then  in  bsing,  and  the  father  of  S.  was 
then  living,  and  to  make  it  an  equivalent  it 
ought  to  be  in  being  and  in  view  at  the  time  of 
giving  the  equivalent.  AnofL^  5  Vin.  Abr.  292, 
pi.  38. 

Widow*!  Pension  from  Mutual  Society.]  - 
Members  of  a  society  covenanted  mutually,  that 
their  widows  shonld  receive  annuities  from  the 
society.  Payment  from  the  society  is  not  a 
satisfaction  for  a  covenant  in  the  settlement  by 
the  husband,  to  pay  her  an  annuity  in  lieu  of  all 
claim  on  his  personal  estate.  Rhodes  v.  Rhitdes, 
1  Ves.  96. 

Covenant  to  InBure— Policy  Effected  with 
Friendly  Society.] — By  a  marriage  settlement 
the  husband  covenanted  with  the  trustees  that 
he  would  forthwith  effect  a  policy  of  assurance 
upon  his  life  with  some  respectable  assurance 
company,  for  the  sum  of  1,000Z.,  and  assign  the 
same  to  the  trustees.  A  policy  of  assurance 
effected  with  a  friendly  society,  if  it  be  not 
assignable,  or  if  it  be  less  beneficial  than  a  policy 
effected  with  an  ordin:iry  insurance  company,  is 
not  within  the  meaning  of  the  covenant,  and  a 
reference  was  directed  on  the  subject.  Courtenay 
v.  Courtenay,  3  Jo.  &  Lat.  619  ;  9  Ir.  Eq.  R.  329. 

A  friendly  society  is  not  an  assurance  com- 
pany within  the  meaning  of  such  a  covenant ; 
and  that,  if  the  covenantor  rely  upon  an  assur- 
ance with  a  recently  established  friendly  society 
(supposing  such  to  be  an  assurance  company 
within  the  covenant)  as  a  performance  of  his 
covenant,  he  ought  to  show  that  the  society  is 
possessed  of  capital,  and  is  solvent.    Ih. 

g»  Satisfaction  by  Leffaoy  of  Portions,  and 
of  Covenants  by  Parents  to  Settle  Pro- 
perty on  Children,  and  Satisfkotion  by 
Portion  of  Legaoy. 

See  PoBTiON. 


II.  BXECUTBD    SETTLBKBNTS. 

A.  VALIDITY,  CONSIDERATION,  AND 
EXECUTION. 

1.  Consideration.    Validity  of. 

a.  Articles    or    Promise    before    Marriagre 
(Post-nnptial  Settlements). 

Tranifer  before  Marriage  upon  Parol  Tnuts.] 
— Where,  prior  to  a  marriage,  the  parties  transfer 
a  f  nnd  to  trustees  upon  trusts  agreed  on  by  parol 
only,  and  the  instrument  declaring  the  same 
trusts  is  executed  after  the  marriage,  it  is  per- 
fectly valid  as  an  instrument  for  valuable  con- 
sideration.     Cjoper  v.  Worm-^tld.  27  Beav.  266. 

A.  and  B.  were  trustees  of  a  will,  and  they 
and  the  widow  were  the  executors.  The  widow, 
previous  to  her  second  marriage,  transferred  a 
sum  standing  in  her  sole  name  to  A.  and  B.upon 
certain  trusts  agreed  on  between  her  and  her 
second  husband.  After  the  marriage  the  trustees 
of  A.  and  B.  declared  the  trusts  accordingly.  The 
fund  was  part  of  the  testator^s  assets,  b  t  the 
second  husband  had  no  notice  of  that  fact : — 
Held,  that  A.  and  B.  held  it  on  the  trusts  (i 
the  settlenient,  and  not  on  those  of  the  will.    Ih. ; 


Becital  of  Ante  -  nuptial  Agreement 
proTed.J — A  post-nuptial  settlement  was  made 
by  A.  and  his  wife  of  a  share  of  real  and  personal 
estate  of  the  wife,  in  the  hands  of  trustees.  No 
notice  was  given  to  the  trustees,  and  no  fine  was 
levied.  The  deed  recited  the  ante-nuptial  agree- 
ment, but  it  was  proved  that  there  never  was 
any.  The  effect  of  the  settlement  was  to  give 
the  husband  a  life  estate,  with  remainder  abso- 
lutely to  the  survivor,  and  there  was  no  provision 
for  children  : — Held,  both  husband  and  wife  de- 
siring it,  that  this  deed  was  a  nidlity  ;  that  a» 
against  the  husband  it  was  voluntary  ;  and  that 
it  was  not  such  a  settlement  as  the  court  would 
enforce  against  the  wife.  The  property  was 
therefore  treated  as  if  it  had  never  been  settled. 
Htrfarth  v.  PhiWpx,  4  Drew.  360  ;  28  L.  J.,  Ch. 
195  ;  4  Jur.  (2f.8.)  1093  ;  7  W.  R.  69. 

Unproved  Parol  Promiee  before  Marriage.] — 

Settlement  after  marriage  held  to  be  voluntary, 
proof  of  its  having  been  made  in  pursuance  of  a 
parol  promise  before  marriage  failing,  and  court 
of  opinion  that  even  if  such  promise  had  been 
proved  to  have  existed,  it  would  not  have  sup- 
ported a  settlement  made  after  marriage.  Spur- 
geott  V.  Collier  J  I  Eden,  64. 

Where  Artielei  for  Settlor's  own  benefit] — 

See  Birkett  v.  Purdon,  [1895]  App.  Cas.  371— 
H.  L.  (Sc). 

Ante-nuptial  Agreement  not  referred  to  in 
Post  nuptial  Settlement.]  —  An  ante-nuptial 
agreement  by  an  infant  is  not  sufficient  to  take  a 
post-nuptial  settlement,  in  which  no  reference  is 
made  to  the  ante-nuptial  agreement,  out  of  the 
operation  of  the  27  Eliz.  c.  4,  and  such  post-nup- 
tial settlement  is,  therefore,  void  against  a  sab- 
sequent  purchaser  for  value.  Trouoell  v.  S'lentoHy, 
47  L.  J..  Ch.  738  ;  8  Ch.  D.  318 ;  38  L.  T.  369  ; 
26  W.  R.  837— C.  A. 


b.  ICarriaffo. 
i.  In  General, 

Principlei.] — Marriage  is  alone  a  sufficient 
consideration  for  an  agreement.  Marsh,  -Ec 
partr,  1  Atk.  158. 

Marriage  i^  a  valuable  consideration.  Church^ 
nmn  v.  Harvey,  Ambl.  340. 

The  court  of  equity  will  not  judge  according^ 
to  strict  rules  of  law  on  a  gift  of  lands,  caus\ 
matrimonii  praslocuti.  Langley  v.  Brown,  2 
Atk.  202. 

Where  marriage  is  one  of  the  considerations,  th  > 
amount  of  pecuniary  consideration  is  immaterial. 
Prebble  v.  Boghurgt,  1  Swanst.  319  ;  1  WiU.  Ch. 
161. 

Intention — ^Inconsistent  Artieles  oonstmed  ia 
favour  of  Issne.] — Where  the  parents  of  the  in- 
tende<i  husband  and  wife  by  marriage  articles 
unskilfully  drawn  covenanted  to  settle  estates  re- 
spectively in  terms  expressed  to  be  dei>endent, 
but  the  whole  instrument  taken  together,  and 
also  the  covenant  for  title,  tended  to  show  the 
intention  of  the  parties  that  the  covenants  were 
not  dependent : — Held,  in  favour  of  the  issue  of 
the  marriage,  to  be  independent,  and  decreed  to 
be  conveved  accordingly.  Lloyd  v.  LLoyd,  2 
Myl.  &  Cr.  192  ;  6  L.  J.,  Ch.  135  ;  1  Jur.  6»- 
Affirming  8  Sim.  7. 
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Beqndit — Subsequent  Settlement  good  ag<^n<it 
Claim  on  Testator's  Estat9.]— A.,  in  1829,  be- 
queathed ail  his  residuary  personal  estate  in 
trust  for  his  daughter,  B.,  on  attaining  twenty- 
four,  or  on  previous  marriage,  with  consent, 
absolutely.  Prior  to  her  marriage  in  1848,  the 
whole  fund  was  settled,  part  of  it  for  the  benefit 
of  the  husband  for  life,  remainder  for  the  wife 
for  life,  remainder  for  the  children  of  the'  mar- 
riage :  and  the  other  part  was  settled  for  the 
benefit  of  the  separate  use  of  the  wife  for  life, 
with  remainder,  in  case  she  should  survive  her 
husban  i,  for  herself  absolutely.  In  lSo6,  for  the 
first  time,  a  claim  in  respect  of  a  breach  of 
covenant  in  a  lease  which  had  been  gmnted  to 
the  plaintiffs  father,  and  by  him  assigned  to  A., 
was  made  against  the  plaintiff  by  the  repre- 
sentative of  the  original  lessor.  Thereupon  the 
plaintiff  instituted  a  suit  for  the  purpose 
of  having  the  damages  in  respect  of  the  breach 
made  good  by  the  husband  of  B.,  or  out  of  the 
fund  settle  i  to  the  separate  use  of  B.  : — Held, 
that  the  consideration  or'  marriage  protectetl  the 
wholi  fund  fmm  the  plaintiffs  claim.  DilJw^  v. 
JiriHidmend.2  Giflf.  118;  29  L.  J.,  Ch.  310;  6 
Jur.  (N.S.)  289  ;  8  VV.  R.  31?<. 

Post-nuptial  Settlement  —  Be-marriage.] — A 

settlement  after  a  marriage  in  Scotland  not 
supported  against  ci'editoi's  in  bankruptcy,  as 
upon  valuable  consideration,  by  a  recelebration 
of  the  marriage  in  England ;  but  it  was  sus- 
tained as  the  consideration  of  an  agreement,  to 
settle  by  the  parent  of  the  other  party.  Ilall^ 
Ex  parte,  1  V.  &  B.  112  ;  1  Rose,  30. 

Furniture.] — The  consideration  of  marriage 
w^ill  support  a  settlement,  even  of  movable 
effects,  and  neither  the  joint  possession  of  furni- 
ture, nor  the  want  of  an  inventory,  nor  the  fact 
that  the  settlor  was  indebted  at  the  time,  and 
that  his  wife  knew  it,  will  affect  the  settlement. 
Campion  v.  Cotton,  17  Ves.  271. 

Fraudulent  Settlement  on  Ere  of  Bankruptcy.] 

— The  consideration  of  marriage  will  not  support 
a  settlement  made  on  the  eve  of  bankruptcy, 
where  there  is  cle^r  evidence  of  an  intention  to 
withdraw  the  property  from  the  claims  of  cre- 
ditors and  to  make  the  celebration  of  a  marriasre 
part  of  a  scheme  to  defeat  and  avoid  their  rights. 
Colonthine  v.  Penhall,  1  W.  U.  272. 

Fraudulent  Settlement  on  Innooent  Party.] — 
C,  a  trader,  un  the  occasion  of  his  marriage  with 
P.,  executed  a  settlement,  which  recited  that  he 
was  indebted  to  P.  in  20,000/.,  and  in  which  he 
covenanted  that  he  would  pay  this  sum  to  the 
trustees  of  the  settlement  to  hold  upon  the  trusts 
thereof,  and  the  settlement  contained  a  declara- 
tion that  as  soon  as  C.  should  become  owner  in 
fee  of  certain  property  the  trustees  should  lend 
this  sum  to  him  upon  mortgage  of  this  property. 
About  two  yeirs  after,  C.  having  become  owner 
in  fee  of  the  property,  executed  a  mortgage  of 
it  to  the  trustees,  but  no  money  ever  actually 
passed.  Three  years  after  the  mortgage  he  be- 
came bankrupt.  The  recital  that  the  20,000/. 
was  owing  to  P.  was  antnie,  and  the  evidence 
showed  that  the  settlement  was  a  scheme  by  C. 
to  defraud  his  creditors,  but  that  P.  was  ignorant 
of  the  false  recital  and  had  been  no  party  to  the 
frand : — Held,  that  the  false  recital  did  not 
▼itiat€  the  settlement,  that  there  was  no  neces- 
sity for  actual  payment  of  the  money,  and  that, 


the  covenant  having  been  made  for  the  good 
consideration  of  man*iage,  and  the  mortgage 
having  been  executed  in  pursuance  of  the  cove- 
nant, the  settlement  and  raortgag;  were  valid 
against  C.'s  creditors.  Kavan,  v.  Crawford,  itJ- 
L.  J.,  Ch  729 ;  6  Ch.  D.  29 ;  37  L.  T.  322  ;  2ft 
W.  R.  49— C.  A. 

Held,  also,  that  it  would  be  premature  to 
decide  any  question  as  to  the  future  life  interest 
of  C.  contingent  on  his  wife's  death  in  his  life- 
time.   Ih, 

Wife'sKnowledgeof  Fraud.]— A  person,  pend- 
ing an  action  against  him  for  the  recovery  of  a 
debt,  marriei  a  woman  with  whom  he  had  co- 
habited for  several  years,  and  in  consideration 
of  the  marriage  executed  a  settlement  of  all  hi» 
property.  The  court,  upon  the  suit  of  the  cre- 
ditor, finding  that  the  wife  had  knowledge  of 
the  facts,  declared  the  settlement  fraudulent 
an  i  void.  Bulmer  v.  HuTiter,  88  L.  J.,  Ch.  543  ;. 
L.  R.  8  Eq.  46 ;  20  L.  T.  942. 

Settlement  made  under  a  Klstake  as  to  Posi- 
tion of  Parties.] — A  lady  having  married  with 
consent  of  guardians  named  by  her  deceased 
putative  father,  and  the  court  of  chancery, 
s  iffered  a  recovery,  and  declared  the  uses  to 
the  joint  appointment  of  herself  and  her  hus- 
band, with  remainder  in  strict  settlement ;  it 
being  discovered  that  her  supposed  marriage  was 
void,  because  at  the  time  her  legal  father  was 
alive,  and  did  not  consent  to  the  marriage,  the 
parties  conceived  that  the  settlement  and  re- 
covery were  void,  and  executed  a  deed  of  revo- 
c  ition,  and  suffered  another  recovery,  after  which 
the  lady  made  a  new  settlement : — Held,  that 
the  recovery  and  firet  settlement  were  valid, 
although  made  under  a  mistake  of  the  situation 
in  which  the  parties  stood.  Boughton  v.  Sindl- 
lafuU,  3  Taunt.  342. 


ii.  Marriage  tcithin  Prohibited  Dejreeit  nf 

Affinity, 

Marriage  with  Deoeased  Wife's  Sister.]— A 
deed,  executed  in  consideration  of  a  future  co» 
habitation  between  two  persons  who  are  incapable- 
of  contracting  a  legal  marriage,  is  invalid.  Ford- 
V.  De  PofU^,  30  Beav.  572. 

In  July,  1863,  A.,  a  widow,  manied  N.,  the 
widower  of  her  deceased  sist«r.  By  a  deed  in 
October  purporting  to  be  a  post-nuptial  settle- 
ment, and  to  be  made  between  N.  and  A.  his 
wife,  of  the  one  part,  and  a  trustee  of  the  other 
part,  they,  N.  and  A.  (described  as  his  wife), 
assigned  to  the  trustee  real  and  personal  estate 
belonging  to  A.,  in  trust  for  N.  absolutely.  A. 
and  N.  lived  together  until  1859,  when  A.  left 
N.'s  house,  and  from  that  time  ceased  to  reside 
with  him.  Shortly  after  A.  assigned  the  pro- 
perty to  her  brother  C.  for  value.  N.  having- 
threatened  to  sell  the  property,  C.  and  A.  filed 
a  bill  for  the  purpose  of  having  the  deed  of 
October,  1853,  set  aside.  A.  depoiMed  that  it  was- 
not  until  1859  that  she  became  fully  aware  of 
the  invalidity  of  her  marriage.  The  court  de- 
clared that  the  deed  ought  to  be  set  aside,  and 
ordered  the  same  to  be  delivered  up  to  be  can- 
celled, on  the  ground  that  the  benefit  of  the 
relation  of  husband  and  wife,  to  obtain  which 
the  deed  had  been  executed  by  A.,  had  failed,. 
lb. 

Where   a  widower  married  a  sister   of   hl& 
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the  sole  interest,  the  limitation  to  the  nephew  is 
voluntary.  Sccus,  if  the  father  and  son  had  each 
some  interest.  Osgoad  v.  Strode^  10  Mod.  533  ; 
2  P.  Wms.  245. 

Where  any  party  Purehases  for  Collaterali.  ] — 
The  cases  in  which  collaterals  are  not  within  the 
consideration  of  a  marriage  settlement,  proceeded 
upon  the  ground  that  the  wife  cannot  be  con- 
sidered to  stipulate  on  the  part  of  the  relations 
of  the  husband  ;  but  limitations  in  favour  of  col- 
laterals are  supportetl,  if  there  be  any  party  to 
the  settlement  who  purchases  on  their  behalf. 
Heap  V.  Towje,  9  Hare,  104  ;  20  L.  J.,  Ch. 
661. 

CoTenant  to  limit  Bemainder  to  Brother.] — 

J.  S.,  in  consideration  of  marriage,  covenants  to 
settle  lands  of  380/.  per  annum  u])on  himself  and 
wife,  and  the  issue  male  of  the  marriage,  with 
remainder  to  his  brother  in  tail :  equity  will 
compel  a  specific  performance  of  this  covenant  in 
favour  of  the  brother,  although  he  was  no  jmrty 
•to  the  articles,  without  putting  him  to  an  action 
of  covenant  in  the  trustee's  name.  Ver/um  v. 
Ver/um,  1  Bro.  P.  C.  267. 

Articles  on  marriage  whereby  money  is  agreed 
to  be  laid  out  in  land,  and  settled,  in  default  of 
the  issue  male  of  the  marriage,  on  the  husband's 
brother,  shall,  if  the  husband  dies  without  issue 
male,  and  leaving  only  daughters,  be  performed 
in  favour  of  the  brother,  though  they  were  volun- 
tary.   Lechmert  v.  Carlisle^  3  P.  Wms.  223. 

Kieee  —  Completed  Asiignment.  ] — Kesiduaiy 
estate,  consisting  of  money  in  the  funds,  was  be- 
queathed to  a  mother  and  daughter  in  trust  for 
the  mother  for  life,  and  afterwards  for  the 
tlaughter  absolutely.  By  a  settlement  made  in 
contemplation  of  the  daughter's  marnage,  the 
daughter  assigned  her  interest  under  the  will  to 
trustees  upon  trust  for  the  issue  of  the  intended 
marriage,  and  for  a  niece  of  the  daughter  and  the 
issue  of  the  niece.  The  daughter's  husband  died 
soon  after  the  marriage,  of  which  there  was  no 
issue.  The  mother  was  not  a  party  to  the  settle- 
ment, but  had  notice  of  it  before  the  husband's 
death  : — Held,  that  even  if  the  settlement  was 
voluntary  as  regarded  the  trusts  in  favour  of  the 
niece,  it  was  a  complete  alienation,  so  as  to  be 
capable  of  enforcement  at  the  instance  of  the 
trustees  of  the  settlement  against  the  daughter 
and  the  trustees  of  another  settlement,  which 
she  made  upon  a  second  marriage,  inconsistent 
with  the  former  settlement.  Kekewich  v.  Man- 
ning, 1  De  G.  M.  &  G.  176 ;  21  L.  J.,  Ch.  677  ; 
16  Jur.  625. 

Whether  the  first  settlement  was  voluntary 
as  regarded  the  trust  for  the  niece,  qusere. 
/*. 

Brother  interposed  between  Two  Claties  of 
If  sue.]  —  A.  on  his  marriage  put  the  lands 
of  Blackacre  in  settlement  upon  himself  for 
life,  remainder  to  the  sons  of  the  intended 
marriage  in  tail  male,  remainder  to  B.,  his 
brother,  in  tail  male,  and,  in  default  of  such 
issue,  to  the  use  of  all  daughtei-s  of  the  in- 
tended marriage.  There  was  no  issue  of  the  mar- 
riage, and  by  a  subsequent  deed,  executed  upon 
a  second  marriage,  A.  purported  to  charge  the 
lands  with  an  annuity  of  50/.  by  way  of  jointure 
for  his  second  wife,  D.  A.  having  died,  B.  barred 
the  entail,  and  D.  claimed  his  annuity  : — Held, 
that  under  the  firat  settlement,  A.  had  no  power 


to  jointure  an  after-taken  wife,  and  that  the 
limitation  to  B.  in  the  first  settlement  was  valid 
as  against  subsequent  purchasers  for  value,  in- 
asmuch as  it  was  interposed  between  the  two 
limitations  to  different  classes  of  the  issue  of  the 
marriage,  and,  consequently,  that  D.  was  not  en- 
titled to  the  jointure.  Sh>cridan,  In  re,  1  Ir.  Cb. 
U.  54. 

Brothers  and  Bisters  Entitled.]— Trustees  of  a 
mannage  settlement  were,  in  case  each  of  the  chil- 
dren of  the  intended  marriage,  being  a  sou,  should 
die  under  twenty-one  without  leaving  issue,  or, 
being  a  daughter,  should  die  under  that  age  with- 
out being  or  having  been  married,  directed  to  con- 
vey and  assign  the  freehold  and  leasehold  estates, 
and  to  pay  the  rents  unto  the  six  brothers  and 
sisters  of  the  settlor  equally.  There  was  no  issue 
of  the  marriage  : — Held,  that  the  six  brothers 
and  sisters  were  entitled  to  the  estates.  Oxb^m 
V.  lipUman,  6  Jur.  (N.8.)  1325  ;  3  L.  T.  265  ; 
9  W.  K.  11. 

Title  depending  on  Validity  of  Limitation  to 
Brothers.] — The  lord  chancellor  on  appeal  was  of 
opinion  (agreeing  with  the  vice-chancellor),  that 
limitations  in  a  marriage  settlement  to  the  bro- 
thers of  the  settlor  and  their  issue,  were  volun- 
tary ;  but  thought,  under  the  circumstances, 
that  a  purchaser  could  be  compelled  to  take  the 
title,  depending  on  the  validity  of  those  limita^ 
tions,  and  dismissed  a  bill  by  the  creditors  of  the 
vendor  after  his  death  for  specific  performance, 
there  having  been  subsequent  dealings  with  the 
estate  which  might  have  confirmed  the  settle- 
ment ;  the  agreement  for  purchase  being  suspi- 
cious and  it  being  doubtful  whether  thecieditors 
could  file  such  a  bill.  Johnson  v.  Legard,  Turn. 
&  R.  281  ;  3  Madd.  283  ;  24  R.  R.  56.  And  set  6 
M.  &S.  60;  18  R.  R.  301. 

Copyholds — Father's  coTonant  to  Snrrender 
discharged  by  Bon's  subsequent  Covenant  to  Be- 
settle.] — Covenant  in  marriage  settlement,  that, 
settlor  would  surrender  certain  copyholds,  which 
were  intermixed  with  freeholds,  to  be  settled 
upon  ife-sue  of  marriage,  with  limitations  to  colla- 
teral branches;  his  eldest  son,  upon  marriage, 
covenants  to  suffer  a  recovery  of  freehold  (which 
was  done),  and  to  settle  the  copyhold  (to  which 
he  was  admitted  in  fee).  Upon  a  bill  brought  by 
a  nephew  of  first  settlor,  on  failure  of  issue  of 
that  marriage,  for  s^jecific  performance  of  the 
covenant,  to  surrender  in  favour  of  collaterals  : — 
Held,  that  though  consideration  of  marriage  ex- 
tended to  collaterals,  yet  that  son,  by  covenants 
on  his  marriage,  and  by  his  admission  in  fee,  had 
taken  copyholds  discharged  of  specific  limitations. 
I/ale  V.  Lamb,  2  Eden,  292. 

d.  Next  of  Kin. 

After  Possibility  of  Issue  Extinot] — By  a 

marriage  settlement  of  the  wife's  property,  con- 
sisting of  money  in  the  funds,  a  general  power 
of  appointment  by  will  was  given  to  the  wife,  in 
the  event  of  her  dying  befoi*e  her  husband  with- 
out children,  and  in  default  of  appointment 
there  was  a  trust  for  the  next  of  kin  of  the  wife 
excluding  the  husband  ;  but  if  the  wife  survived, 
then,  in  default  of  children,  in  tiTist  for  the  wife 
absolutely.  The  father  of  the  wife  joined  in 
the  settlement,  and  covenanted  to  pay  an  an- 
nuity to  his  daughter.  During  the  life  of  the 
husband  and  wife  debts  were  contracted  by  the 
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wife.  There  were  no  children,  and  the  impossi- 
bility of  there  being  any  was  not  questioned  : — 
Held,  upon  the  application  of  the  wife,  and  with 
the  approbation  of  the  husband,  that  the  next  of 
kin  being  mere  volunteers,  and  not  within  the 
marriage  consideration,  the  corpus  of  the  trust 
funds  might  be  applied  in  payment  of  debts. 
Paid  r.  I^aul,  50  L.  J.,  Ch.  14  ;  15  Ch.  D.  580  ; 
43L.  T.  239;  29  W.  R.  281. 

By  a  marriage  settlement  the  wife's  property 
was  settle<l,  after  life  estates  in  the  husband  and 
wife  and  in  default  of  children,  in  the  event  of 
the  wife  surviving,  on  her,  and  in  the  event  of 
the  husband  surviving,  as  the  wife  shoukl  by  will 
appoint,  and  in  default,  on  her  next  of  kin,  ex- 
cluding the  husband  : — Held,  that  the  trust  in 
favour  of  the  next  of  kin  could  not  be  revoke<l, 
and  that  although  there  was  no  possibility  of 
issue,  the  husband  and  wife  together  were  not 
entitled  to  the  corpus  of  the  settled  fund.  Paul 
v.  Paul  (^!upra)  overruled.  Paul  v.  Paul^  51 
L.  J.,  Ch.  839  ;  20  Ch.  D.  742 ;  47  L.  T.  210 ; 
30  W.  R.  801— C.  A. 

Wife's  Insuraxioe  Policy  after  Husband's 
Death.] — By  a  marriage  settlement,  some  pro- 
perty, to  the  principal  part  of  which  the  intended 
wife  was  entitled  for  life,  was  conveved  to 
trustees  for  her  separate  use  ;  and  it  was  agreed 
that  the  trustees  should  eilect  an' insurance  on 
her  life,  and  pay  the  premium  out  of  the  trust 
money,  and  should  invest  the  amount  assured 
when  received,  and  pay  the  dividends  to  the 
intended  husband  for  life ;  and  after  his  decease, 
pay  as  the  wife  should  appoint,  and,  in  default, 
to  the  pei"sons  entitled  under  the  Statute  of 
Distribution  of  Intestates'  Estates.  The  wife 
survived  her  husband: — Held,  that  she  hatl 
then  a  right  to  refuse  to  keep  up  the  policy  ;  and 
that  this  court  would  not  consider  her  bound  to 
perform  the  agreement  for  the  benefit  of  mere 
volunteers.  Godsal  v.  Wthh^  2  Keen,  99  ;  7 
L.  J.,  Ch.  103. 

Wife's  Property— Covenant  by  Husband  only.] 

— In  a  marriage  settlement  (the  intended  wife 
being  nn  infant)  the  husband  covenanted  that 
one-half  of  the  wife's  personal  and  of  the  pro- 
ceeds of  her  real  property,  when  sold,  should  be 
settled  upon  trust  for  himself  for  life,  then  for 
her  for  her  life,  and  then,  in  default  of  issue, 
upon  trust  for  her  next  of  kin.  The  property 
was  duly  vested  in  the  trustees.  The  husband 
died,  and  there  was  no  issue  of  the  marriage  : — 
Hel(i,  that  the  trust  for  the  next  of  kin  was  not 
binding  against  the  wife,  and  that  she  had 
absolute  power  to  deal  with  the  trust  funds. 
Glhhs  V.  Grady,  41  L.  J.,  Ch.  163 ;  20  W.  R. 
257. 

e.  Hiiaband  Purchaser  of  Wife's  Portion. 

Where  no  Agreement.]— When  a  man  makes 
a  settlement  equivalent  to  his  wife's  portion, 
it  shall  be  intended  that  he  was  to  have  the 
portion,  though  there  is  no  particular  agreement 
for  that  purpose.  Bloh  v.  Jlcrcford  (T'^^f- 
cou/dess),  2  Vern.  502. 

Unraised  Portion  after  Death  of  both  Husband 
and  Wife.] — Where  the  wife's  portion  is  charged 
by  will  on  certain  lands,  pursuant  to  a  power  in 
settlement,  it  shall  go  to  the  administrator  of 
the  husband,  and  not  to  the  administrator  of  the 
wife,  though  the  husband  and  wife  are  both 


dead,  and  the  portion  not  raised.    Jferedith  v. 
\Vj/nn,  Pre.  Ch.  812  ;  Gilb.  Eq.  Rep.  70. 

What  Property  Inolnded.] — Provision  by  mar- 
riage settlement  not  held  a  purchase  of  all  the 
property  of  wife,  unless  that  is  expressed  or 
clearly  imported.    Druve  v.  Dcnigim,  6  Ves.  385. 

Future  Aooession.]— Settlement  by  husband 
in  consideration  of  portion  of  fortune  which  he 
would  have  or  receive  on  his  marriage,  limited 
to  the  portion  received  upon  the  marriage,  not 
extending  to  make  him  a  purchaser  of  future 
accession,  unless  clearly  the  intention.  Carr  v. 
Tayhir,  10  Ves.  674  ;  8  R.  R.  40. 

Non-performance  by  Husband.]— Settle- 
ment on  consideration  of  wife's  fortune  confined 
to  her  fortune  at  the  time,  unless  expressed  to 
compi*ehend  future  accessions.  No  claims  can 
be  maintained  by  husband,  or  in  his  right,  while 
the  terms  are  not  fulfilled  on  his  part.  Mitford 
V.  J/}ff(frdj  9  Ves.  87.  And  on  the  latter  point, 
Corsbie  v.  Free,  Cr.  &  Ph.  64  ;  6  Jur.  790. 

Wife's  Bight  as  Administratrix.]— Where 
there  was  an  agreement  on  marriage  to  settle  a 
jointure  in  consideration  of  50/.  portion,  and  the 
husband  dies  before  the  portion  paid  or  jointure 
settled,  and  the  wife  takes  administration  to  her 
husband  : — Held,  she  shall  not  have  the  portion 
as  administratrix  and  the  jointure  also.  Sed 
quaere.    Meredith  v.  Joneg,  1  Vern.  463. 


Under  Gift  Over  on  Bankruptcy.] — A 


trader,  on  his  marriage,  received  a  fortune  of 
5,000/.  with  his  wife,  and  settled  a  sum  of  stock 
in  trast  for  himself  for  life,  with  limitations  over 
for  the  benefit  of  his  wife  and  children,  in  the 
event  of  his  becoming  bankrupt  or  insolvent. 
And  it  was  provided  that  if  he  should  survive 
his  wife,  and  the  issue  of  the  marriage  should 
fail,  and  he  should  then  be  or  have  been  a 
bankrupt,  fifteen  sixty-sixths  of  the  stock  should 
belong  to  the  wife's  next  of  kin  in  blood.  No 
part  of  the  5,000/.  was  settled,  but  the  whole  of 
the  settled  fund  was  the  husband's  property,  and 
it  did  not  appear  from  any  of  the  expressions  in 
the  settlement  what  was  the  consideration  for 
the  provision  as  to  fifteen  sixty -sixths  of  the 
stock : — Held,  that  the  limitations  over  in  the 
event  of  the  bankruptcy  of  the  husband  were 
good  as  to  fifteen  sixty-sixths  of  the  trust  fund, 
that  being  the  proportion  of  the  trust  fund  which 
the  wife's  fortune  would  have  purchased,  but 
were  void  as  t<)  the  remainder.  Letter  v.  /?«/•- 
land;  5  Sim.  205. 

Purchase  of  Wife's  Dower.]— ^S^^  Husband 
AND  Wife  (Dower). 

Purohase  of  Wife's  Distributive  Share.] — See 

EXECUTOB  AND  ADMINISTRATOR. 
See  aUu  JOINTURE. 

f.  Strangers. 

Covenant  in  Favour  of— Voluntary.] — Cove- 
nant in  marriage  articles  in  favour  of  a  stranger 
held  merely  voluntary,  and  not  to  be  supported 
by  the  marriage  consideration.  Sutton  v.  CliH- 
icynd,  3  Mer.  249. 

Interest  of,  under  Contract  for  Value.]— If 
two  parties  for  a  valuable  consideration  enter 
into  a  contract,  of  which  one  of  the  stipulations 
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is  for  the  benefit  of  a  third  person,  who  is  a 
stranger  to  the  consideration,  the  court  will  not 
enforce  the  contract  without  securing  his  interest 
under  it.  Davenport  v.  Blshopp,  2  Y.  &  C.  C.  C. 
451  ;  12  L.  J.,  Ch.  492  ;  7  Jur.  1077.  Aflirmed 
1  Ph.  98. 

Aimnity  given  to,  upon  Karriage.] — Where 
feme  covert,  having  power  to  dispose  of  her 
separate  estates,  grants  annuity  to  A.  on  her 
marriage,  A.  is  not  to  be  considered  as  a  volun- 
teer.    P(noer  v.  Bailey ^  1  Ball  &  B.  49. 

Parties  Conflmiiiig  Settlement.]— Parties  en- 
titled to  an  estate  confirming  a  jointress's  settle- 
ment are  purchasers  of  her  interest  in  incum- 
brances paid  off  by  her  fortune,  which  had  been 
assigned  for  the  better  securing  her  rights  under 
the  settlement.  Portsnumth  \EarV)  v.  Suffolk 
{Lord),  1  Ves.  Stn.  31. 

3.  Non-Execution— Effect. 

Executing  Fartiei  Bonnd.]— Where  a  deed  of 
marriage  settlement  is  drawn  up  as  between  the 
intend^  husband  and  wife  and  their  respective 
fathers ;  and  the  father  of  the  wife  secures  to 
the  father  of  the  husband  a  sum  of  money  as  the 
portion  of  the  wife,  according  to  a  provision 
of  the  deed,  but  neither  he  nor  his  daughter 
executes  the  deed,  and  it  is  executed  only  by  the 
intended  husband  and  his  father  :  it  is  binding 
upon,  and  as  between  the  parties  who  execute, 
anil  creates  efficient  rights  for  the  objects  of  the 
settlement.    M'Neill  v.  Cahill,  2  Bligh,  228. 

Tenant  for  Life  with  Power  to  Cluurge->Re- 
mainderman  Bonnd  by  Covenant.]— Tenant  for 
life  with  power  to  settle  500i.  per  annum  out  of 
such  and  such  lands  on  a  wife,  enters  into 
marriage  articles,  by  which  he  covenants  for 
himself  and  his  heirs,  &c.,  that  he  or  his  heirs 
would,  in  pursuance  of  this  power,  or  otherwise, 
settle  500/.  per  annum.  The  marriage  takes 
effect,  and  a  settlement  is  drawn  accordingly,  by 
his  direction,  of  such  lands  as  were  comprised 
within  the  power,  but  never  executed.  The 
question  was,  whether  this  should  bind  the 
remainder,  or  whether  the  wife  should  have 
satisfaction  made  her  out  of  the  personal  estate, 
and  decreed  upon  a  second  hearing  that  the 
lands  should  be  settled.  Coventry  (Jxidy)  v. 
Coventry  {EarV),  10  Mod.  464  ;  2  P.  Wms.  222  ; 
1  Stra.  596  ;  Gilb.  Eq.  R.  160  ;  Comyn,  312. 

Xiennderstanding  —  Szecuting  Party  not 
Bonnd.] — Where  funds  came  to  the  wife  after 
marriage,  the  husband  being  in  India,  a  contract 
of  settlement  of  those  and  of  other  funds,  by 
her  father,  was  prepared  and  executed  by  the 
latter,  and  sent  out  for  execution  by  the  husband, 
who  in  the  meantime  had  given  instructions  for 
a  settlement  in  different  terms : — Held,  that  the 
husband  not  being  bound  to  execute  the  former, 
the  father  was  not  bound  by  it,  although 
executed  by  him,  and  containing  covenants  for 
the  benefit  of  an  infant.  Woodcock  v.  MohcJUoh, 
1  Coll.  C.  C.  273. 

Bzecntion  by  Hneband  only — Wife  Bonnd  by 

her  Acti.] — Bond  by  husband  on  marriage,  re- 
citing agreement  to  settle  wife's  estate  on  the 
issue,  &c.,  the  wife  not  an  executing  party. 
After  the  marriage,  a  real  estate  of  the  wife 
came  into  possession.    The  husband  dies ;   the 


wife  marries  B.  and  dies;  bill  by  a  younger 
child  a^inst  B.,  and  the  heir  of  his  mother.  It 
seems  that  the  statute  of  frauds  could  not  have 
been  taken  advantage  of  on  account  of  the  wife 
not  having  been  an  executory  party,  since  the 
marriage  took  place  in  consequence  of  the  in- 
strument executed  by  the  husband.  Here,  how- 
ever, the  wife  had  proved  and  acted  under  the 
first  husband's  will,  which  recited  the  bond, 
from  whence  it  was  held  she  had  bound  herself 
at  all  events.    Archer  v.  Pope^  2  Ves.  Sen.  523. 

A  husband  and  wife  had  entered  into  an  ante- 
nuptial agreement,  which  was  signed  by  the 
husband  only,  for  the  settlement  of  the  wife*s 
property,  part  of  which  consisted  of  a  rever- 
sionary chose  in  action  which  was  not  within 
Malins'  Act.  After  the  marriage  the  husband 
alone  executed  the  settlement,  which  contained 
a  covenant  by  the  husband  and  wife  to  assign 
the  wife's  property  to  trustees  upon  trust  for  the 
wife  for  life,  nnd  after  her  death  for  such  persons 
as  she  should  by  deed  or  will  appoint.  The  wife, 
however,  during  coverture  exercised  the  power 
of  appointment  given  her  in  the  settlement  by 
mortgaging  the  reversionary  chose  in  action  for 
her  own  benefit : — Held,  that  she  had  by  her 
conduct  elected  to  confirm  the  settlement,  and, 
although  a  married  woman,  was  bound  by  it ;  and 
that,  therefore,  the  mortgage  was  valid.  Seaton  v. 
SeaUm  (13  App.  Cas.  61)  is  not  inconsistent,  and 
does  not  overrule  Barrow  v.  Barroto  (4  K.  &  J, 
409)  and  Wilder  v.  Pigott  (22  Ch.  D.  263). 
GreefUiill  v.  North  British  and  Mercantile  In- 
mrajwfl  Co.y  62  L.  J.,  Ch.  918  ;  [1893]  3  Ch. 
474  ;  3  K.  674  ;  69  L.  T.  626  ;  42  W.  R.  91. 

4.  Execution,  Presumption  of. 

Existence  of  Drafts.]  —  The  existence  and 
execution  of  a  settlement  by  indentures  of  lease 
and  release,  presumed  from  circumstances,  prin- 
cipally the  existence  of  the  drafts  ;  a  statement 
in  an  abstract  of  the  title,  and  the  existence 
of  the  lease,  for  a  year,  of  other  estates,  appearing 
to  have  been  included  in  the  same  plan  of  settle- 
ment.    Ward  v.  Garmruf^  17  Ves.  134. 

Evidence  of  Partiei.] — A  suit  was  instituted 
for  the  appointment  of  new  trustees  of  a  mar- 
riage settlement.  The  settlement  was  lost,  but 
the  hubband  and  wife  swore  directly  to  the 
circumstances  under  which  it  was  executed  ;  to 
the  execution  of  it  by  them  ;  and  to  the  contents 
of  it.  The  solicitor  who  prepared  the  settlement 
was  dead,  but,  in  addition  to  the  evidence  of  the 
husband  and  wife,  there  was  the  indirect  testi- 
mony of  several  other  parties  to  the  same  effect : 
— Held,  that  there  was  sufficient  evidence  for  the 
court  to  assume  that  the  settlement  was  actually 
executed  and  to  the  effect  contended  for.  Hall 
V.  Baivson^  7  L.  T.  519. 

Conflict   of    Evidence— Tmatee's    Action.] — 

In  1860,  a  husband,  through  the  intervention  of 
his  wife,  obtained  possession  of  their  marriage 
settlement  from  the  trustee.  The  husband,  in 
order  to  raise  money  upon  the  property  com- 
prised in  it,  destroyed  the  settlement,  mortgaged 
part  of  the  settled  property,  and  was  proceeding 
to  sell  other  parts  of  it.  In  1864  the  trustee 
fileil  a  bill  to  restrain  the  intended  sale,  and 
prayed  a  declaration  that  the  cancelled  settle- 
ment should  be  established,  and  the  trusts  of  it 
carried  into  effect.  The  husband  did  not  deny 
the  fact  of  his  having  destroyed  the  settlement ; 
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)>at  the  trustees  and  the  wife  denied  many  of  his 
allegations,  especially  those  with  respect  both  to 
the  circumstances  under  which  the  settlement 
was  obtained  by  her  from  the  trustee,  and  the 
precwe  contents  of  it.  No  draft  or  other  copy 
of  the  settlement  was  produced  to  the  court,  but 
there  was  the  evidence  of  the  trustee  and  the 
wife  on  the  one  side,  and  that  of  the  husband 
and  other  persons  who  were  not  parties  to  the 
settlement,  but  who  had  subsequently  read  it, 
on  the  other.  There  was  also  the  evidence  of 
the  solicitor  who  had  prepared  the  settlement, 
and  who  had  acted  as  solicitor  to  the  husband  in 
the  mortga^  transaction,  and  in  the  proposed 
sale  of  part  of  the  settled  property  : — Held,  that, 
upon  a  full  consideration  of  all  the  evidence 
in  the  case,  the  trustee  was  entitled  to  the 
relief  which  he  sought.  Brandom  y.  Barlow, 
13  L.  T.  6. 

B.  PROPERTY  SETTLED. 

1.  Construction  op  Settlement— Genebal 

Words. 

Bestrioted  by  Beeitali.j — A  marriage  settle- 
ment i-ecited  that,  by  virtue  of  certain  si)eciiied 
instruments,  certain  specified  hereditaments, 
"and  all  other  the  freehold  hereditaments  in 
the  county  of  York  thereinafter  expresseil  to  be 
appointed  and  released,"  were  limited  as  the 
settlor  should  appoint,  and,  subject  thereto,  to 
him  in  fee.  The  settlement  then  recited  that, 
upon  the  treaty  for  the  marriage,  it  was  agreed 
that  the  several  hereditaments  and  estates  in 
the  county  of  York,  thereinafter  mentioned  and 
intended  to  be  thereby  conveyed,  should  be 
assured  to  the  uses  thereinafter  mentioned.  The 
deed  then  contained  an  appointment  and  a 
conveyance  by  the  settlor  of  the  specified 
hereditaments  mentioned  in  the  recital,  and  of 
**  all  other  the  freehold  hereditaments,  if  any,  in 
the  county  of  York,  of  or  to  which  the  grantor 
was  seised  or  entitled  for  an  estate  of  inherit- 
ance." The  settlor,  at  the  date  of  the  convey- 
ance, was  seised  of  a  fee  simple  estate  i|i  York- 
shire, called  the  L.  estate,  which  was  not 
comprised  in  the  above-specified  instruments, 
and  was  not  recited  nor  mentioned  in  the 
conveyance  : — Held,  that  the  general  words 
must  be  restricted  by  the  recital,  and  that  the 
L.  estate  did  not  pass.  Jtnner  v.  Jemwr,  35 
L.  J.  Ch.  329  ;  L.  R.  1  Eq.  861  ;  12  Jur.  (N.s.) 
138  :  14  W.  R.  305  ;  L.  R.  3  Eq.  91 ;  15  W.  R.  51. 

In  a  settlement,  general  words  held  not  to 
include  property  omitted  from  the  i-ecitals. 
Neam  v.  JiottrsoH,  36  L.  J.,  Ch.  274. 

'*  Or  otherwiie.'*] — H.  N.  being  entitle<l  under 
her  father*s  will  to  a  share  of  a  fund,  Huch  share 
is  settled  on  her  marriage,  the  words  of  the 
settlement  referring  to  all  the  pai-ts  or  shares, 
possible  or  contingent,  to  w^hich  H.  N.  was  then 
or  might  thereafter  be  entitled  under  the  will 
*'or  otherwise."  H.  N.  then  became  entitled  to 
a  share  of  her  brother's  residuary  estate  as  one 
of  his  next  of  kin  ;  and  the  question  was, 
whether  such  share  was  included  in  her  marriage 
Fettlement : — Held,  that  it  was  not.  yewhoU^g 
Iru»t,  In  re,  4  W.  R.  735. 

A  marriage  settlement  recited  that  the  in- 
tended wife  was  absolutely  entitled,  under  a  will 
of  S.,  to  one-sixth  part  of  certain  funds,  and 
might  become  thereafter  entitled  to  other  shares 
under  the  trusts  of  the  same  will,  and  that  it 
had  been  agreed  that  all  her  shares  in  the  trust 


'  funds  under  such  will  should  be  settled.  By  the 
,  operative  part  of  the  deed  she  assigned  to  the 
'  trustees  of  the  settlement  all  the  one-sixth  part 
or  share,  and  all  other  the  parts  or  shares,  vested 
'  or  contingent,  to  which  she  was  then  or  might 
become  entitled,  by  accruer,  survivorship,  "or 
otherwise  "  in  such  trust  funds,  and  also  all  the 
shares  and  interest,  whether  vested  or  con- 
tingent, or  in  expectancy,  and  which  she  was 
then  or  might  become  entitled  to,  in  any 
property  whatsoever  under  the  will  of  S.  : — 
Held,  that  the  words  "or  otherwise"  must  be 
construed  as  relating  to  a  mode  of  acquisition 
ejusdem  generis  with  accruer  and  survivorship, 
and  did  not  include  a  share  in  the  trust  funds 
which  the  wife  derived  under  the  will,  or  as  one 
of  the  next  of  kin  of  her  father,  who  became 
entitled  thereto.  Parki/tstm  v.  BathwotHi,  80 
Beav.  49 ;  7  Jur.  854  ;  6  L.  T.  44 ;  9  W.  R. 
493. 

2.  What  Property  Included. 

Primi  fiftoie  eyery  Intereit  of  Settlor.] — 
Prim&  facie,  when  a  person  conveys  or  settles 
an  estate,  he  means  to  include  in  the  convey- 
ance avery  interest  which  he  can  part  with  and 
which  he  does  not  except.  Johnson  v.  Webster, 
4  De  G.  M.  &  G.  474  ;  24  L.  J.,  Ch.  300  ;  1  Jur. 
(N.S.)  145  ;  3  Eq.  R.  99  ;  3  W.  R.  84. 

A  remote  reversion  in  fee  was  held  to  pass 
under  general  words  in  an  act  by  way  of  settle- 
ment in  execution  of  articles,  though  the  rever- 
sion was  not  particularly  in  contemplation  at 
that  time,  the  general  wonls  being  sufficient  to 
carry  it ;  and  the  intention  of  the  party  being 
to  include  all  the  estate  of  the  settlor.  Freeman 
V.  Ch^ndos  (^BvJui),  Cowp.  860. 

Appointment  of  Whole  — Grant  of  Moiety 
only.] — Semble,  that  by  an  appointment  duly 
made  of  a  whole  estate  to  the  uses  of  a  marriage 
settlement  by  a  party  thereto,  who  thereby  also 
granted  and  released  a  moiety  only  of  the  estate 
to  the  same  uses,  the  entirety  of  the  estate 
passed.    Farmer  v.  Farmer,  1  H.  L.  Cas.  724. 

TeitatnminooDsiBtent  with  Beoital.] — A  mar- 
riage settlement  recited  an  intention  that  3,000/. 
should  be  settled  in  the  testatum  ;  it  was  agreed 
that  1,000/.  should  be  paid  to  the  husband,  and 
the  remaining  2,000/.  was  settled  in  the  usual 
way  : — Held,  that  the  2,000/.  only  could  be 
treated  as  settletl.  Uvghes  v.  Ymtng,  1  N.  R. 
166  ;  32  L.  J.,  Ch.  137  ;  9  Jur.  (N.8.)  276. 

A  marriage  settlement  recited  an  agreement 
to  convey  a  certain  estate,  save  and  except  the 
lands  of  Ballyhenry,  and  its  sub-denominations  ; 
but  the  operative  part  of  the  dee<l  purportetl  to 
convey  by  name,  as  a  separate  denomination, 
the  lands  of  Kilahan,  which  it  was  proved  wei'C 
reputed  a  sub-denomination  of  Ballyhenry : — 
Held,  that  there  was  not  sufficient  evidence  of 
mistake  to  justify  the  court  in  striking  Kilahan 
out  of  the  settlement.  Alexander  v.  Crosh'w, 
LI.  &  G.  t.  Sugd.  145. 

Amonnt— Time  of  Computation.]— Settlement 
of  "  all  the  two-third  parts  of  all  my  property, 
&c.,  belonging,  kc,  lately  devised  unto  me  by 
M."  : — Held,  to  pass  only  two-thirds  of  such 
property  as  then  remained,  and  did  not  extend 
to  such  parts  of  property  ss  had  been  spent 
previouslv  to  settlement.  Cutteen  v.  Missing,  1 
Madd.  176. 
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Adf^anoed  Bent.] — Lands  were  settled  at 

marriage  on  tnistces.  tbat  if  wife  survived  she 
should  i-eceive  the  tlien  profits.  Jiusband  made 
leases  and  atlvanced  the  rent : — Held,  heir-at- 
law  entitled  to  advanced  rent.  Lawley  v. 
Lawley,  9  Mod.  32. 

Balance  Settled  on  Wife.]  —  When  by  a 
marriage  settlement  a  part  of  the  wife's  per- 
sonal estate  was  settled  in  the  usual  way,  and  as 
to  the  balance  it  was  declared  that  it  should  not 
be  subject  to  the  trusts  of  the  settlement,  but 
shoulil  be  held  only  for  the  wife,  her  executors, 
administrators,  and  assigns : — Held,  as  against 
the  husband's  creditors,  that  the  fund  was  not 
settled.  Spirett  v.  Willowit,  3  De  (Jr.  J.  &  S.  ; 
84  L.  J.,  Ch.  365  ;  11  Jur.  (N.S.)  614  ;  11  L.  T. 
314  ;  13  W.  R.  329. 


Not  ezpreBsly  Settled.] — By  a  marriage 


settlement  a  sura  of  30,000/.  Irish  currency  was 
vested  in  tmstees  upon  trust  out  of  the  intei'est 
and  dividends  of  two  equal  third  parts  of  it, 
together  with  the  interest  and  dividends  of  the 
remaining  third  part,  to  make  up  the  annual 
sum  of  500/.,  and  pay  such  annual  sum  to  the 
husband  and  wife  during  the  life  of  A. : — Held, 
that  the  husband  and  wife  were  entitled  during 
the  life  of  A.  to  the  income  of  the  remaining 
third  part,  whether  it  did  or  did  not  exceed  500/. 
per  annum.  Davig  v.  Mvrier,  2  Coll.  C.  C. 
303. 

By  a  marriage  settlement,  after  reciting  that 
the  husband  was  absolutely  entitled,  by  virtue  of 
an  api)ointment  made  under  the  marriage  settle- 
ment of  his  father  and  mother,  to  10,000/.,  a 
moiety  of  the  trust  funds  comprised  therein  ; 
and  reciting  also  that  he  was  contingently  en- 
titled, in  the  event  of  his  sister  dying  under 
twenty-one  and  unman-ied,  to  the  other  moiety 
of  the  trust  funds  ;  and  reciting  that  upon  the 
contract  of  marriage  it  was  agreed  that  he  should 
settle  as  well  the  moiety  as  also  all  other  his  part, 
share,  and  intei-est,  as  well  vested  as  contingent, 
of  and  in  the  trust  funds  ;  it  was  witnessed  that 
the  husband  assigned  the  10,000/.,  and  all  other 
the  part,  share,  and  interest,  as  well  vested  as 
contingent,  in  the  trust  property,  upon  certain 
trusts  therein  declared  ;  and  it  was  provided  that 
if  the  moiety  of  the  trust  lunds,  to  which  he  was 
contingently  entitletl  as  aforesaid,  should  by  the 
death  of  his  sister  under  the  age  of  twenty-one, 
without  having  been  marrie<l,  or  otherwise,  de- 
volve upon  or  vest  in  him,  2,000/.,  part  thereof, 
should  belong  to  the  plaintiff  for  his  own  benefit. 
The  sister  attainetl  twenty-one,  but  died  without 
having  been  married.  The  mother,  in  pursuance 
of  a  power  in  the  settlement  in  that  behalf  con- 
tained, appointed  the  sister's  share  in  trust  for 
the  plaintiff  absolutely  : — Held,  that  the  share 
so  appointc<l  did  not  pass  to  the  trustees  of  the 
plaintiff's  marriage  settlement.  Cliilders  v. 
Eardley,  C  Jur.  (N.8)  690  ;  8  W.  R.  1698. 

Vortgage  Bebt.] — By  marriage  settlement  in 
1842,  T.  being  seised  of  the  equity  of  redemption 
in  fee  of  lands  subject  to  a  mortgage  for  4,000/., 
2,000/.  of  which  had  been  pai<l  off,  but  kept  alive 
for  the  benefit  of  the  pereons  who  paid  off  the 
same,  and  having  also  become  entitled  to  the 
benefit  of  such  last-mentioned  charge,  and  con- 
templatmg  the  possibility  of  paying  off  the 
balance,  conveyed  the  lands  in  question,  and 
assigned  the  charge  as  to  the  2,000/.  already 
existing,  "  and  also  all  sum  or  sums  of  money 


which  he  or  any  person  in  trust  for  him  then  ^'as 
or  should  at  any  time  thereafter  be  entitled  to 
receive,  whether  principal  or  interest,  as  a  mort- 
gagee, or  by  pui-chase  or  assignment  from  the 
said  then  existing  mortgagee,  of  all  the  lands  in 
question."  The  trusts  were  substantially  for  T. 
for  life,  remainder  to  the  children  of  former 
marriages  absolutely.  In  1846  T.  paid  off  the 
remaining  2,000/.,  and  took  a  conveyance  of  the 
debt  and  mortgaged  securities  to  a  trustee  for 
himself.  In  1849  T.  became  inj-olvent  :— Held, 
as  between  the  assignees  in  insolvency  and  the 
trustees  of  the  mania ge  settlement  of  1S42,  ihat 
the  2,000/.  thus  paid  in  1846  was  bound  by  the 
settlement.  Cochrane  v.  St,  Clair,  1  Jur.  (N.S.) 
302. 

Unapplied  Income.] — By  a  marriage  settle- 
ment, after  reciting  that  the  lady  was  entitled  to 
real  and  personal  property,  and  that  it  had  l^een 
agreed  that  she  should  settle  it,  and  also  all  other 
property  to  which  she  might  become  entitled 
during  the  coverture,  upon  the  tmsts  thereinafter 
mentioned,  all  her  then  property  was  vested  in 
trustees  in  trust,  during  her  life,  to  pay  and 
apply  the  income  to  such  person  or  i)ersions  as 
she  from  time  to  time,  by  any  writing  or  writings 
signed  by  her,  should  appoint  ;  and,  in  default  of 
such  appointment,  to  her  for  her  sei>arate  use  ; 
and,  after  her  death,  to  pay  500/.  a  year  to  her 
husband  for  his  life  ;  and  the  settlement  declared 
that,  subject  to  those  trusts,  all  the  trust  pro- 
perty, and  all  the  annual  produce  of  it  which 
might  lemain  unapplied  at  her  death,  should 
remain  upon  the  trusts  thereinafter  mentioned, 
none  of  which  were  for  the  benefit  of  hei*  hiLsband. 
The  trustees  received  the  income  of  the  settled 
property-,  and,  with  the  lady's  privity  and  acqui- 
escence, paid  it  into  a  bank  in  their  own  names, 
and  made  remittances  to  her  from  time  to  time 
as  she  requii-ed  money.  She  and  her  husband 
separated  soon  after  their  marriage,  and  she  died 
in  his  lifetime ;  at  her  death  888/.  were  in  her 
house,  and  a  balance  of  2,049/.,  arisen  from  the 
income  of  the  settled  property  receivetl  by  the 
trustees,  was  standing  to  their  ci-edit  in  the 
books  of  the  bank  : — Held,  tliat  the  husband 
was  entitled  to  the  888/.,  but  that  the  2,049/. 
were  subject  to  the  ultimate  trusts  of  the 
settlement,  as  being  annual  produce  remaining 
unapplied  at  the  wife's  death.  Johnntone  v. 
Lumh,  15  Sim.  308  ;  15  L.  J.,  Gh.  386  ;  10  Jur. 
699. 

Secured  Bebts — Securities  not  Assigned — Bo 
Kotioe  to  Bebtors.] — P.  by  a  voluntaiy  settle- 
ment assigned  to  trustees  certain  debts  specified 
in  the  schedule  thereto  owing  to  him  on  the 
security  of  certain  bills  of  sale  in  such  schedule 
also  specified,  and  all  interest  thereon  i-espec- 
tively.  And  he  directeil  the  trustees  to  get  in 
the  debts,  and  empowered  them  to  do  whatever 
was  necessary  for  that  purpase.  'Ihe  settlement 
contained  no  express  assigimient  of  either  the 
bills  of  sale  or  the  chattels  comprised  in  them. 
No  notice  of  the  assignment  was  ever  given  to 
the  debtors.  P.  died,  having  received  from  the 
debtore  the  debts  in  (juestion  : — Held,  that  the 
settlement  amounted  to  a  complete  assignment 
of  the  debts,  within  the  principle  of  Kektunch  v. 
Manning  (1  De  G.  M.  &  G.  176) ;  that  the  fact 
that  notice  of  the  assignment  was  not  given  to 
the  debtora  did  not  make  the  gift  incomplete  ; 
antl  the  settlor's  estate  was  liable  to  account  to 
the  trustees  of  the  settlement  for  the  amount  of 
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the  dejbts  that  he  had  got  in.  Patrich,  la  re, 
BilU  V.  Tatham,  (>0  L.  J.,  Oh.  Ill  :  [1891]  1  Ch. 
82  ;  G3  L.  T.  752  ;  39  W.  R.  113— C.  A. 

Secret  of  Becipe.] — The  sole  proprietor  of  a 
recipe  for  a  medicine  assigiietl  it,  on  marriage  of 


testator  died,  leaving  his  second  wife  surviving, 
and  one  child  of  the  second  marriage  : — Held, 
that  the  subject  of  the  settlement  being  nothing 
but  money,  the  reversionary  nature  of  the  provi- 
sion for  the  child  of  the  second  marriage  was  not 
to  be  reganled,  although  the  provision  for  the 


his  daughter,  to  trustees  for  her  and  her  husband  i  children  of  the  first  marriage  took  effect  in  pos 


for  their  lives,  and  then  to  their  children.  The 
mother  destroyetl  the  recipe,  but  verbally  com- 
municated contents  to  A.,  the  eldest,  for  the 
benefit  of  B.  and  C,  the  younger  children. 
Upon  bill  filed  against  A.  by  B.  and  C,  A.  was 
declared  to  hold  the  secret  on  trusts  of  the  settle- 
ment, and  was  decreed  to  account  for  profits 
ssince  the  mother  s  death  ;  and  as  a  sale  was  im- 
practicable, an  issue  was  directed  to  ascertain 
value  of  secret.  Gretn  v.  Fohjlunn^  1  Sim.  &  S. 
398.  S.  6'.,  nom.  Green  v.  Churchy  1  L.  J.  (0.8.) 
Ch.  203. 

Chattel!  Seal  as  '*  Moneys/'] — A  deed  purport 


session  immediately  on  the  testator's  decease  ; 
but,  semble,  that  this  might  be  otherwise  in  case 
tin;  subject  matter  had  been  anything  else  than 
money.     WiWuimson  v.  Jfiffrfi/jf,  18  Jur.  1071. 

Lease  Benewed  in  Name  of  Settlor.] — A  cor- 
poration, in  consideration  of  a  fine  paid,  granted 
a  lease  of  a  house  for  forty  years  from  Michael- 
mas, 18.")6,  at  a  yearly  rent  of  5*.  6rf.,  ancl  subject 
to  covenants  for  payment  of  rent,  rates,  and  taxes, 
I  and  to  repair,  maintain,  and  yield  up  the  pre- 
.  miscs.  The  lease  was  assigneil  to  L.,  who,  in 
1 865,  in  consideration  of  natural  love  and  affec- 
'  tion,    assigned    the  same,   tosrether  with  other 


ing  to  settle  a  sum  of  money,  "  portion  of  moneys    proi^rtv,  to  trustees  for  his  wife  for  her  separate 


to  which  the  settlor  was  entitled  under  the 
statute  of  distributions,"  passes  chattels  real 
comino:  to  the  settlor  in  the  manner  described. 
Xeivitt  v.  JRobinson^  15  W.  R.  77. 


Furniture  not  *' Fixtures."] — Household  fur- 
niture does  not  pass  under  the  description  of 


use.  Notwithstanding  this  settlement,  L.  re- 
mained in  possession  of  the  leasehold  premises, 
and  in  1870  he  surrendered  the  lease  to  the  cor- 
poration, and,  in  cons idei'at ion  of  a  fine  paid, 
procured  a  new  lease  to  be  granted  to  him  in  his 
own  name.  He  afterwards  died  :  —Held,  that  in 
taking  the  new  lease  L.  acted  for  the  benefit  of 


"  fixtures  and  fittings-up."     Simmotut  v.  Simmons^   his  wife  and  as  agent  for  her  and  the  trustees  of 


6  Hare  352  :  12  Jur.  8. 


—  In  Two  Houses.] — By 

makes  a  provision  for  his 


marriage 


articles, 
A.  makes  a  provision  for  his  wife  by  way  of 
jointure,  and  in  bar  of  dower,  &c.  ;  proviso,  that 
nothing  therein  contained  should  bar  or  hinder 
her  from  enjoying  any  legacy  or  bequest  which 
the  husband  might  give  to  her,  nor  should  extend 
to  all  or  any  the  household  goixls,  or  utensils  of 


the  settlement,  and  that,  although  there  was  no 
written  declaration  of  trust  of  the  new  lease, 
such  lease  was  '*  by  o])eration  of  law  "  subiect  to 
the  trusts  of  the  settlement  declared  in  respect 
of  the  old  lease.  Lulham,  In  re,  Brinton  v.  Lul- 
hfun,  53  L.  T.  9  :  33  W.  R.  788— C.  A.  Affirming 
53  L.  J.,  Ch.  928. 

Houses  Presumably  Built  out  of  Capital.]— By 


household  stuff,  rings,  plate,  jewels,  or  linen  of   a  marriage  settlement  the  personal  estates  of  the 


the  husband  at  the  time  of  his  death.  A.  lived 
in  London,  but  had  a  large  house  furnished  at 
Gosport,  which  he  let  out  to  Government  as  an 
hospital.  On  his  death  intestate,  the  widow 
claimed  to  be  entitled,  under  the  articles,  to  the 


husband  and  wife  were  assigneil  to  trustees,  to 
permit  the  husband  and  wife  to  enjoy  the  use 
during  their  joint  lives,  and  the  whole  to  go  to 
the  survivor.  The  husband  had  farming  stock, 
and  the  wife  had  money.     Soon  after  the  mar* 


furniture  in  both  houses  ;  but  held,  that  she  was  ;  riage  the  husband  took  a  lease  for  lives  of  a  piece 


only  entitled  to  the  furniture  of  the  house  in 
London.  Pratt  v.  Jucksm^  1  Bro.  P.  C.  222  ;  2 
P.  Wms.  302. 

By  the  testator's  first  marriage  settlement  a 
sum  of  1 4,000^.  was  settled  upon  the  testator  for 
life,  remainder  to  the  firet  wife  for  life,  remainder 
to  the  children  of  that  marriage  who  should  attain 
twenty-one.  There  were  four  children  who  lived 
to  attain  twenty-one.  The  first  wife  died,  and  the 
testator  made  his  will,  giving  all  his  propert}'  to 
his  children  equally.  The  testator  then  married 
again,  on  which  occasion  5,000Z.  was  settled,  after 
his  decease,  to  the  second  wife  for  her  life,  re- 
mainder to  the  children  of  that  marriage.  There 
was  but  one  child.  After  the  birth  of  that  child 
the  testator  executed  a  codicil  giving  certain 
annuities  to  his  second  wife,  and  in  other  res[)ects 
confirming  his  will,  except  that  he  directed  that 
previous  to  the  equal  division  among  his  children 
the  trustees  were  to  take  into  consideration  what 
each  class  of  children  would  be  entitled  to  under 
the  marriage  settlements  of  their  respective 
mothers  ;  and  whichever  family  should  be  indi- 
vidually least  provided  for,  they  should,  in  the 
first  place,  be  severally  entitled  to  receive  out  of 
the  general  estate  so  much  as  would  make  his  or 
her  share  equal  in  amount  to  what  each  child  of 
the  other  family  would  be  entitled  to  under  his 
or  her    mother's    marriage    settlement.     The 


of  land,  and  built  houses  on  it.  The  husband 
died  first : — Held,  that  the  presumption  was  that 
these  houses  were  built  out  of  capital,  and  not 
out  of  income,  and  that  the  representatives  of  the 
wife  were  entitled  to  a  charge  on  them  for  the 
amount  of  personal  estate  which  had  been  ex- 
I>ended  on  them.  Williams  v.  TJionuvt^  2  Dr.  & 
Sm.  29  ;  31  L.  J.,  Ch.  674  ;  8  Jur.  (N.8.)  250  ;  7 
L.  T.  184  ;  10  W.  R.  417. 

3.  Realty.    See  Settled  Land. 

4.  Heirlooms  and  Personalty  on  Trusts 
OF  Real  Estate. 

a.  Heirlooms,  What  are. 

Pictures.] — From  construction  of  will  family 
pictui*es  held  to  be  heirlooms.  Savile  v.  Sear- 
boraugh  (^EarV),  1  Swanst.  537  ;  1  Wils.  Ch. 
239. 

Jewels.] — Family  jewels  may  be  settled  as 
heirlooms  independently  of  real  estate.  Slielley 
V.  Shelley,  37  L.  J.,  Ch.  357  ;  L.  R.  6  Eq.  640  ; 
16  W.  R.  1036. 

A  husband  who  was  entitled  to  &mily  jewels 
and  diamonds,  bequeathed  to  his  wife  all  "  his  " 
jewels  for  life,  and  afterwards  as  heirlooms :— 
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Held,  that  this  bequest  did  DOt  include  pearl 
ornaments  presented  to  her,  or  brilliant  bracelets 
bought  by  the  husband  and  given  to  the  wife, 
and  worn  with  the  family  jewels,  so  as  to  put  the 
wife  to  her  election.  Jrrvoise  v.  JfireoUe,  17 
Beav.  566  ;  23  L.  J.,  Ch.  703  ;  2  W.  R.  91. 

Books.  1— Books  not  heirlooms,  and  if  limited 
to  go  with  entailed  goods  they  become  the  j)ro- 
perty  of  the  first  tenant  in  tail.  BHdgcwater 
QDuUe')  V.  Egertoti,  2  Ves.  Sen.  122. 

ArUcles  to  have  Heritable  Character  im- 
pressed.]— Where  a  gift  was  to  "  B.  and  her 
children,  of  my  Qucndon  Hall  estates,  provided 
she  takes  the  name  of  and  arms  of  Cranmer, 
with  my  mansion  house,  furniture,  books,  plate, 
Archbishop  Cranmer's  portrait,  India  cabinet, 
striking  watch,  and  my  diamond  earrings,  as 
heirlooms  with  my  estate."  Semble,  that  heir- 
looms here  meant  something  which,  though 
not  in  its  own  nature  heritable,  is  to  have 
a  heritable  character  impr^ised  upon  it.  Bijng 
V.  Byng,  10  H.  L.  Cas.  171  ;  81  L.  J.,  Ch.  470 ;  8 
Jur.  (S.8.)  1135  ;  7  L.  T..  1 ;  10  W.  R.  633. 

Kot  Perishable  or  Consumable  Artiolss.] — A 
testatrix  directed  that  all  plate,  plated  articles, 
furniture,  implements  of  household,  linen,  china, 
goods,  chattels,  and  effects,  except  books,  which 
should  be  in  and  about  a  house  in  her  occu^mtion 
and  possession,  should  be  annexed  to  the  house 
as  heirlooms  : — Held,  that  plate,  jewellery,  and  a 
pianoforte  passed  under  this  gift,  but  that  money 
lound  in  the  house,  and  articles  perishable  in  a 
short  time,  such  as  live  stock,  carnages,  wines,  or 
wearing  apparel,  did  not  pass.  Hare  v.  Pryce^ 
11  L.  T.  101  ;  12  W.  R.  1072. 

*< Utensils"  in  and  about  House— Not  Farm- 
ing Utensils.] — A  testator  directs  that  his  house- 
hold furniture,  &c.,  and  utensils  in  and  about  his 
mansion  house  at  H.,  should  go  with  the  mansion 
bouse,  and  that  for  that  purpose  his  trustees 
should  make  an  inventory  of  the  furniture,  &c , 
and  utensils  which  should  be  found  in  and  about 
his  mansion  house  and  premises  at  the  time  of  his 
decease.  These  words  do  not  pass  farming 
utensils  on  lands  at  H.,  occupied  by  the  testator, 
along  with  the  mansion  house.  Fitzgerald  v. 
Field,  1  Ruse.  427  ;  4  L.  J.  (0.8.)  Ch.  170 ;  25 
R.  R.  97. 


b.  Chattels  Settled   as  Heirlooms  without 
Beferenoe  to  Uses  of  Freeholds. 

Bemainder  after  Estate  Tail.]— Wliere  of  per- 
sonal chattels  there  is  a  remainder,  after  an  estate 
tail  limited  before,  that  remainder  is  void,  and 
the  person  who  was  to  have  the  estate  tail  will 
have  the  disposition  of  the  whole.  Oower  v. 
Ororcenor^  5  Madd.  340. 

Chattels  Directed  to  go  as  Heirlooms.] — ^A 

direction  annexed  to  a  bluest  of  chattels,  that 
they  should  go  as  heirlooms,  and  that  the 
executors  should  make  an  inventory : — Held, 
not  to  make  the  bequest  executory,  or  to  em- 
power the  court  to  modify  the  bequest.  Rowland 
v.  Morgan,  2  Ph.  766  ;  18  L.  J.,  Ch.  78 ;  13  Jur. 
23.    Affirming  6  Hare,  463. 

Disposition    till    Person    entitled     Attains 
Twenty-one.]— S.  devised  all  his  books,  pictures, 


and  household  goods,  to  such  male  person  when 
he  should  attain  twenty-one  as  should  be  then 
entitled  to  the  trust,  in  possession  of  his  real 
estate  before  devised,  and  till  then  he  directed 
they  should  be  kept  at  H.,  and  be  used  in  the 
meantime  by  such  male  person  residing  there, 
declaring  it  to  be  his  will  and  desire  that  they 
should  go  in  the  nature  of  heirlooms  with  his 
estate,  and  be  used  therewith,  as  long  as  the  law 
would  permit.  The  pictures,  books,  and  house- 
hold goods  ought  to  go  as  heirlooms  as  fully  as 
the  law  will  allow,  for  the  devise  is  a  disposition 
only  of  the  use  till  some  person,  who  is  entitled 
to  the  inheritance,  should  come  into  possession 
by  attaining  twenty -one.  Trafford  v.  Trafford, 
3Atk.  347. 

Gift  of  Diamonds  as  Heirlooms— Letter.  ] — A 

casket  containing  diamonds  was,  in  1817,  sent  to 
the  plaintiff's  father,  Sir  J.  H.  S.,  and  with  them 
a  letter,  in  which  testator  said  the  diamonds 
were  to  be  considered  as  an  heirloom  in  the 
family,  and  to  be  left  to  the  eldest  son  and  his 
heir,  after  the  death  of  his  mother,  as  long  as  the 
family  should  continue.  At  the  death  of  Sir 
J.  H.  S.  the  diamonds  remained  in  the  possession 
of  his  vddow,  and  on  her  death  her  acting 
executor  raised  the  question  whether,  as  she  had 
alleged  they  were  her  property,  they  could  be 
disposed  of  for  the  benefit  of  her  creditors ;  but 
the  court  declared  that  the  diamonds  never 
formed  part  of  her  assets,  but  were  the  property 
of  the  plaintiff,  Sir  J.  S.,  and  that  the  executor 
must  pay  the  plaintiff's  costs.  Seale  v.  Hatjnes, 
9  Jur.  (N.s.)  1338  ;  9  L.  T.  570 ;  12  W.  R.  239  ; 
3  N.  R.  189. 


"Will— Kew  Diamonds  afterwards  added.] 

S.  had  a  crotchet  of  diamonds  belonging  to  his 
first  wife,  which  by  will  he  gave  to  his  eldest 
son,  to  go  to  his  heir  in  succession,  as  an  heir- 
loom. Afterwards  he  married  a  second  wife, 
and  then  turned  the  crotchet  into  a  necklace, 
adding  new  diamonds  of  200/.  value,  which  was 
more  than  the  value  of  the  crotchet.  Upon  the 
death  of  S.,  his  heir-general  claimed  the  crotchet 
of  the  widow.  Ordered  that  the  master  do 
separate  the  diamontls,  and  deliver  the  diamonds 
which  were  in  the  crotchet  to  the  heir-at-law,  as 
an  heirloom.  Calmady  v.  Calmady,  11  Vin. 
Abr.  181,  pi.  21. 


Conditional  Beqnest— Condition  beooming  Im- 
possible.]—Testator  bequeathed  a  bust,  after  his 
wife's  death,  to'*  J.,  now  Duke  of  B.,"  on  con- 
dition that  he  caused  it  to  be  placed  «nd  remain 
in  W.  Abbey,  and  at  the  time  of  the  delivery 
of  it  to  him  settle  it  so  as  to  be  held  as  an  heir- 
loom by  the  persons  who  under  the  limitations 
to  which  the  Abbey  should  be  subject,  should 
then  be  entitlai  to  the  possession  thereof,  with  a 
gift  over  in  case  J.  should  neglect  to  do  so  for 
twelve  months  after  request  by  the  trustees.  J., 
Duke  of  B.,  had  died  in  1839.  F.  was  Duke  of  B. 
at  the  time  of  testator's  will  and  death,  and  was 
owner  in  fee  of  W.  Abbey.  F.  died  during  the 
lifetime  of  the  tenant  for  life,  and  consequently 
never  received  the  bust.  The  present  Duke  of  B. 
was  willing  to  allow  F.'s  executors  to  place  the 
bust  in  the  Abbey  :— Held,  that  the  condition 
could  not  be  performed  by  the  duke's  executors, 
and  that  the  bequest  fell  into  the  residue  of  the 
testator's  personalty.  Patching  v.  Bamett,  51 
L.  J.,  Ch.  74  ;  45  L.  T.  292— C.  A,  Reversing  28 
W.  R.  886.  ^ 
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o.  Chattels  Settted  with  a  Tltte. 


Limitation  Void  for  Uneertainty.]— When  a 
truBt  is  ci'eatecl  to  secure  the  devolution  of 
chattels  as  heirlooms,  any  limitations  which  are 
to  take  effect  by  way  of  postponement  or  de- 
feasance of  an  absolute  interest  are  subject  to 
all  the  rules  which  govern  the  validity  of  con- 
ditions subsequent.  Such  limitations,  therefore, 
must  be  certain,  not  only  in  expression,  but  also 
in  operation,  and  it  is  essential  to  their  validity 
that  it  should  be  capable  of  ascertainment  at 
any  given  moment  of  time  whether  the  limita- 
tion has  or  has  not  taken  effect.  A  testator, 
who  was  a  peer,  bequeathed  chattels  to  trastees, 
upon  trust  to  permit  and  suffer  the  same  to  go 
and  be  held  and  enjoyed  with  the  title,  so  far 
as  the  rules  of  law  and  equity  would  admit, 
by  the  person  who  for  the  time  being  should 
be  actually  possessed  of  the  title,  in  the  nature 
of  heirlooms,  and  so  that  no  person  in  exist- 
ence at  the  time  of  the  testator's  decease,  or 
bom  in  due  time  afterwards,  and  afterwards 
coming  to  the  title,  should  have  any  other  than 
a  life  interest  in  the  same,  and  so  that  no  person 
should  acquire  an  absolute  interest  in  the  same 
till  the  expiration  of  twenty-one  years  after  the 
decease  of  all  such  persons  as  should  be  in  ex- 
istence at  the  time  of  the  testator's  decease  and 
afterwards  attaining  the  title : — Held,  that  the 
latter  clause  of  the  limitations  was  void  for  un- 
certainty in  operation,  and  that  the  first  person 
bom  after  the  death  of  the  testator  who  attained 
the  title  acquired  an  absolute  interest  in  the 
chattels,  notwithstanding  that  there  was  still 
living  a  person  who  was  alive  at  the  time  of  the 
testator's  death,  and  who  was  capable  of  in- 
heriting the  title.  JSxmimth  (  Vucfmnf),  In.  re^ 
Exmmith  (I'Ucount)  v.  Praed^  52  L.  J.,  Ch. 
420 ;  23  Ch.  D.  158  ;  48  L.  T.  422 ;  31  W.  R. 
545. 

Bemoteness.] — V.,  by  his  will,  bequeathed 


to  trustees  all  his  household  goods,  furniture, 
pictures,  books,  linen,  &c.,  upon  trust  to  permit 
his  wife  to  have  the  use  of  them  during  her 
life  ;  and  upon  her  death,  to  permit  his  son 
A.  B.  to  have  the  use  of  the  same  goods,  &c., 
for  his  life  ;  and  upon  the  decease  of  the  sur- 
vivor of  his  wife  and  son,  should  be  possessed, 
d:c.,  in  trust  for  such  person  as  should  from  time 
be  Ld.  V. ;  it  being  his  will  that  the  goods,  &c., 
after  the  decease  of  his  w^ife,  should  from  time 
to  time  go  and  be  held  and  enjoyed  with  the 
title  of  the  family  as  far  as  the  rules  of  law  and 
equity  would  permit : — Held,  that  the  limitation 
over  was  void  as  being  too  remote,  and  that  the 
estate  vested  absolutely  in  the  eldest  son  of 
A.  B.,  grandson  of  the  testator,  who  was  living 
at  the  date  of  his  death.  Tollenmche  v.  Ctyceii- 
try  (Earl)  8  Bligh  (N.S.)  547  ;  2  CI.  &  F.  611. 


For  Life,  giving  absolute  Interest.] — A 


testator  bequeathed  personalty  to  trustees  to  pay 
the  interest  to  Sir  Q.  A.,  Bart.,  for  life,  and 
after  his  decease  to  his  eldest  son  ;  but  in  case 
he  should  die,  leaving  no  son,  then  in  trust  for 
the  persons  on  whom  the  baronetcy  should 
devolve,  for  life  ;  and  after  the  extinction  of  the 
baronetcy,  to  fall  into  the  residue  of  his  estate. 
At  the  death  of  the  testator,  Sir  G.  A.  and  his 
two  brothers,  J.  and  R.,  on  whom  the  baronetcy 
successively  devolved,  were  living.  Sir  G.  A. 
afterwards  died  without  having  had  any  issue : — 
Held,  that  Sir  J.  became  ab«)lutely  entitled  to 


the  property.  Maektoorth  v.  Hinxman,  2  Keen, 
658  ;  5  L.  J.,  Ch.  127. 

For  Life  with  Bemainder.] — A  testatrix, 

after  bequeathing  diamonds  ana  china  to  L., 
Baron  I.,  declared  that  she  made  "  the  bequest  to 
Lord  I.  as  head  of  the  existing  family,"  and  so 
far  as  she  lawfully  could  directed  that  the  dia- 
monds and  china  should  be  "  deemed  heirlooms 
in  the  family  of  I.,  and  be  held  and  enjoyed  by 
the  person  for  the  time  being  bearing  the  title 
of  Baron  I."  She  then  made  a  further  bequest 
to  ••  the  said  Baron  I."  L.,  Baron  I.,  died  in  the 
lifetime  of  the  testatrix,  being  succeeded  in  the 
title  by  E. : — Held,  that,  although  the  first  be- 
quest was  not  executory,  L.,  if  he  had  survived 
the  testatrix,  would  only  have  taken  a  life.interest 
in  the  dicimonds  and  china,  with  remainder  to 
the  person  who  should  succeed  him,  ani  that 
consequently  E.  was  entitled  to  have  thr:  chattels 
delivered  to  him,  but  without  prejudice  to  the 
question  whether  he  was  entitled  for  life  or 
absolutely.  Mordtigu  v,  Inehlquin  (^LordX  32 
L.  T.  427  ;  23  W.  R.  592. 

Held,  also,  that  the  second  bequest  was  to  L., 
and  lapsed  by  his  death  in  the  lifetime  of  the 
testatrix,    ih. 


d.  Biflrhts  of  Tenant  in  Tail. 

General  Bole.] — ^Where  there  is  a  limitation 
of  I'ealty  in  strict  settlement,  and  a  declaration 
of  trust  of  chattels  to  follow  the  limitations  of 
the  real  estate  simpliciter,  the  interest  in  the 
chattels  will  vest  absolutely  in  the  first  taker  of 
an  estate  of  inheritance.  Scarsdale  (^Lord)  v. 
Curzon,  1  J.  &  H.  40  ;  29  L.  J„  Ch.  249  ;  6  Jur. 
(N.8.)  209,  246. 

An  assignment  or  a  bequest  of  personal  estate, 
either  immediately  or  by  way  of  trust,  executed 
in  favour  of  one  or  more  tenants  for  life,  with 
remainder  in  tail,  vests  the  interest  absolutely 
in  the  first  tenant  in  tail  immediately  upon  his 
birth,  and  this  whether  the  limitations  are  direct 
or  by  way  of  reference  to  the  limitations  of 
real  estate,  and  the  expression  that  the  property 
is  to  be  treated  as  heirlooms  will  carry  it  accord- 
ing to  limitations  of  the  i-ealty.    lb. 

An  addition  of  the  words  "  so  far  as  the  rules 
of  law  and  equity  will  permit,"  or  the  circum- 
stance  of  the  legal  interest  being  left  in  trustees, 
will  not  vary  this.    lb. 

Doubtful  words,  tending  to  restrict  the  in- 
terest of  the  chattels  to  those  who  come  into 
possession  of  the  realty,  will  not  overrule  the 
operation  of  the  general  canons  of  construction, 
nor  suspend  the  interest  until  possession  of  the 
realty  is  acquired.  But  clear  words  imposing 
such  a  restriction,  will  overrule  the  ordinary 
construction  of  a  bequest  or  settlement  of  heir- 
looms,   lb. 

By  a  settlement,  leaseholds  were  limited  upon 
trust  for  the  person  or  persons  who,  for  the  time 
being,  should,  by  virtue  thereof,  be  seised  of  or 
entitled  to  the  freehold  hereditaments  thereby 
settled  ;  with  a  proviso  that  they  should  not,  for 
the  purpose  of  transmission,  vest  absolutely  in 
any  child  of  a  person  thereby  made  tenant  for 
life,  who  should  not  attain  twenty-one.  By  the 
same  settlement,  plate  and  other  chattels  were 
limited  upon  trust  for  the  person  or  persons 
who,  for  the  time  being,  should  by  virtue 
thereof  be  seised  of  or  entitled  to  the  actual 
freehold  of  a  mansion  house  thereby  settled,  so 
that  the  chattels  might,  so  far  as  the  rules  of 
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law  and  the  circumstances  of  the*  case  would 
admit,  accompany  the  mansion  house  as  heir- 
looms for  the  benefit  of  the  person  or  persons  who, 
for  the  time  being,  should,  under  the  limitations 
thereof,  be  seised  of  or  cntitlal  to  the  mansion 
house  ;  with  a  proviso  that  the  plate  and  other 
cha*tels  should  not,  for  the  purpose  of  trans- 
mission, vest  absolutely  in  any  chihl  of  a  person 
thereby  made  tenant  for  life,  who  should  not 
attain  twenty-one  ;  but  that  such  child  should, 
nevertheless,  during  minority  have  the  usufruct 
thereof.  There  were  other  clauses  in  the  deed 
w'here  the  words  "  actual  freehold  *'  were  used 
in  the  sense  of  freehold  in  possession.  C.  was  a 
tenant  in  tail  who  attainctl  twenty-one,  and  died 
in  the  lifetime  of  a  prior  tenant  for  life.  The 
plaintiff  succeeded  C.  as  tenant  in  tail,  attained 
twenty-one,  an<i  came  into  possession  : — Held, 
that  the  leaseholds  vested  absolutely  in  C,  and 
the  plate  and  other  chattels  in  the  plaintiff.   lb. 

Chattels  directed  to  go  as  heirlooms  with  an 
estate,  "as  far  as  the  rules  of  law  and  equity 
will  permit,"  vest  in  the  firet  tenant  in  tail,  who 
comes  in  esse.  Vavghan  v.  JBursle/n,  8  IJro. 
C.  C.  101. 

General  rule  is,  that  leasehold  estate  limited 
with  freehold  vests  absolutely  on  birth  of  first 
tenant  in  tail,  subject  to  intention  declared  or 
implied,  that  they  shall  go  together  as  long  as 
the  rules  of  law  and  equity  permit.  Sinithamp- 
ton  iLord)  v.  Hertford  QLady},  2  V.  &  B.  63  ;  2 
Kose,  63  ;  13  R.  R.  18. 

A  testator  devisetl  freehold  to  A.  for  life, 
with  remainder  to  the  firat  son  of  A.  in  tail 
male,  with  remainders  over ;  and  he  gave  his 
residuary  personal  estate  in  trust  to  lay  it  out 
in  the  purcha.'-e  of  3Z.  per  cent,  bank  annuities, 
and  to  pay  the  dividends  "  unto  such  person  or 
persons  as  for  the  time  being  should  by  that  his 
will  be  entitled  to  the  rents  and  profits  of  his 
freehold  hereditaments  thereinbefore  devised," 
with  the  gifts  over  in  ca>e  of  the  total  failure 
of  the  estates  tail  limited  by  this  will.  On  a 
petition  by  A.  and  his  eldest  son  for  a  transfer  to 
them  of  the  fund  which  had  been  paid  into 
court : — Held,  that  the  general  intention  of  the 
testator  being,  not  to  create  a  perpetuity,  but  to 
give  the  personalty  so  as  to  go  with  the  free- 
holds, the  first  tenant  in  tail  was  absolutely 
entitled  to  it,  and  an  order  was  made  as  prayed. 
Johnson  M  Ti-v-sts,  In  re,  L.  R.  2  Eq.  716  ;  12  Jur. 
(N.S.)  616. 

Tenant  in  Tail  Dying  nnder  Age.]— Devise 
of  real  estate  to  A.  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remaindere  to 
A.'s  first  and  other  sons  in  tail  male,  remainder 
to  B.  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  B.'s  firat  and 
other  sons  in  tail  male,  remainder  over ;  and  then 
a  bequest  of  plate  and  furniture  in  the  house  to 
be  held  and  enjoyed  by  the  several  persons  who 
should  respectively  and  successively  be  entitled 
to  the  use  and  possession  of  the  house  in  the 
nature  of  heirlooms,  to  be  annexed  to  and  go 
along  with  the  house  for  ever.  A.  had  a  son  who 
died  a  few  days  after  his  birth.  The  plate  vested 
absolutely  in  A.'s  son  as  tenant  in  tail,  and  from 
him  was  transmittetl  to  A.,  his  father,  and  in  A.'s 
hands  was  liable  to  an  execution  at  the  suit  of 
his  creditors.  Foley  v.  Bvmell,  Romilly's  Notes 
of  Cases,  1  ;  1  Bro.  C.  C.  274  :  4  Bro.  P.  C.  319. 

Testator  directed  that  all  his  plate,  furniture, 
&c.,  at  his  mansion  house  should  remain  there  as 
heirlooms,  and  devised  the  same  to  trustees,  upon 


trust,  to  permit  the  same  to  go,  together  with  the 
mansion  house,  to  such  pei'sons  as  should,  from 
time  to  time,  be  entitled  to  it  for  so  long  time 
as  the  rules  of  law  and  equity  would  i>crmit ; 
and  devised  his  i-eal  estates  to  trustees  to  the  use 
of  several  pereons  and  their  first  and  other  sons, 
&c.,  successively  in  strict  settlement.  The  absolute 
interest  in  the  personal  chattels  vested  in  the 
first  tenant  in  tail,  and  upon  his  death,  under 
age,  passed  to  his  repra^ientative.  Carr  v.  Erroll 
i^Lord),  14  Ves.  478  ;  8  R.  R.  394. 

In  Lifetime  of  Tenant  for  Life.l — A  testa- 


tor by  his  will  directed  that  his  books  and  plate 
should  be  considered  as  heirlooms,  and  should 
pass  with  his  real  estate,  in  the  same  manner  as 
if  they  were  an  estate  of  inheritance  at  common 
law,  and  should  so  continue  annexcnl  to  his  said 
real  estate  as  long  as  the  law  would  permit,  to 
be  inherital  by  the  several  persons  who  should 
succeetl  thereto  ;  and  he  devised  and  bequeathed 
all  his  real  and  residuaiy  (jcrsonal  estate  to 
trustees  upon  trust  for  R.  C.  for  life,  and  after 
the  decease  of  R.  C.  for  his  first  and  other  sons 
successively  in  tail  male,  and  in  default  of  such 
issue  upon  ti-ust  for  Henry  C,  the  eldest  son  of 
J.  C,  for  life,  and  after  his  decease  for  his  first 
and  other  sons  successively  in  tail  mnle,  and  in 
default  of  such  issue  upon  trust  for  "the  next 
eldest  son  of  the  said  J.  C.  who  shall  survive  the 
said  Henry  C."  for  life,  ami  after  his  decease 
upon  trust  for  "  the  first  and  other  sons  of  the 
body  of  the  said  next  eldest  son  of  the  said  J.  C. 
who  shall  survive  the  said  Henry  C."  successively 
in  tail  male,  and  in  default  of  such  issue  upon 
trust  for  his,  the  testator's,  own  right  heirs. 
R.C.  and  Henry  C.  died  without  having  married. 
J.  C.  died  in  testator's  lifetime.  George  was 
the  next  eldest  son  of  J.  C,  who  survived  Henry. 
F.  J.  C.  was  the  eldest  son  of  George,  and  the 
first  tenant  in  tail  under  the  settlement,  and  he 
died  an  infant  in  the  lifetime  of  K.  C.  and  of 
Henry  C. : — Held,  that,  notwithstanding  the 
death  of  F.  J.  C.  before  it  could  be  known 
whether  his  father  would  survive  Henry  C,  or 
whether  thei-e  would  be  any  issue  male  either  of 
R.  C.  or  Henry  C,  the  heirlooms  and  residuary 
])ersonalty  vested  absolutely  in  the  legal  per- 
sonal representative  of  F.  J.  C.  Hogg  v.  Jone* 
(32  Beav.  45))  distinguished.  CrejtswcU,  In  re, 
Parkin  v.  CressuH-ll,  52  L.  J.,  Ch.  798  ;  24  Ch.  D. 
102  ;  49  L.  T.  590. 

A  testator,  after  devising  fee-simple  estates  to 
A.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  and  like  remainders  to  B.  for  life,  and 
to  his  sons  in  tail,  and  to  several  others,  be- 
queathed certain  real  and  personal  chattels  to 
trustees,  in  trust  to  permit  and  suffer  A.  to 
receive  the  issues  and  profits  thereof  for  his  life, 
and  after  his  decease  "  to  permit  and  suffer  each 
and  every  of  the  several  other  peraons  aforesaid, 
to  whom  an  estate  for  life  in  real  estates  was 
hereinbefore  limited,  successively,  and  as  each  of 
them  shall  become  seised  of  said  real  and  free- 
hold estates  under  the  aforesaid  limitations 
thereof,  to  take  and  receive  the  rents,  issues, 
and  profits  thereof,  for  and  during  the  term  of 
his  and  their  natural  life  and  lives  respectively, 
and  from  and  after  the  decease  of  the  last  of  the 
said  last-mentioned  tenants  for  life  as  shall 
become  seised  in  manner  aforesaid,  or  if  none  of 
them  shall  so  become  seised,  then,  from  and  after 
the  decease  of  the  said  A.,  upon  trust  to  grant, 
assign,  and  convey  the  chattels  "  to  snch  person 
or  persons  as  shall  then  become  seised  of  the  said 
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real  and  freehold  estates  under  any  of  the  limita- 
rions  aforesaid"  : — Held,  tliat  the  chattels  vested 
in  a  son  of  A.,  who  was  tenant  in  tail  of  the  real 
estate,  at  the  death  of  A.,  and  did  not  yest  in 
an  elder  son  of  A.,  a  prior  tenant  in  tail,  who 
died  in  the  lifetime  of  A.,  or  remain  in  con- 
tingency until  the  death  of  the  last  of  the 
Kuccessive  tenants  for  life.  Pottt  v.  Pott»j 
9  It.  Eq.  R.  577  ;  3  Jo.  &  Lat.  353.  Affirmed,  1 
H.  L.  Cas.  671. 

A  testatrix  seised  in  fee  of  a  messuage  and 
mill,  subject  to  the  life  estate  of  C,  directed  the 
same  to  be  conveyed  to  the  use  of  C.  for  life, 
iK'ith  remainder  to  his  first  and  other  sons  in 
tail,  and  directed  her  trustees  to  stand  possessed 
of  2,(K)0Z.  stock,  upon  trust  to  apply  the  divi- 
dends from  time  to  time  in  the  repairs  of  the 
messuage  and  mill  at  the  request  in  writing  of 
C,  and  after  the  death  of  C.  upon  the  applica- 
tion or  request  in  writing  of  the  person  or  persons 
entitled  under  the  limitations  thereinbefore 
directed,  to  the  end  and  intent  that  the  stock. 
And  the  interest  and  diviflends  thereof,  might  be, 
and  be  continued  as  long  as  the  rules  of  law  and 
equity  would  permit,  as  a  fund  for  keeping  the 
messuage  and  mill  at  all  times  in  good  and  sub- 
stantial repair  for  the  benetit  of  the  person  or 
persons  who  might  from  time  to  time  be  so  in 
possession  thereof  or  entitled  thereto.  The  pro- 
perty was  settled  in  accordance  with  the  direc- 
tions of  the  will,  and  the  first  tenant  in  tail  died 
in  the  lifetime  of  C,  without  having  barred  the 
entail : — Held,  that  the  person  who  then  came 
into  possesion  as  tenant  in  tail  was  entitled  to 
the  riind,  and  not  the  executors  of  the  first 
tenant  in  tail  Cusp  v.  Sutton^  25  L.  J.,  Ch.  845  ; 
2  Jur.  (N.8.)  733. 

A  testator  possessed  of  leaseholds  for  lives, 
insured  each  of  the  lives.  By  his  will  he  directed 
the  insurances  to  be  kept  up,  and  gave  his  real 
and  peraonal  estate  for  a  tenant  for  life,  with 
remainder  to  her  children  successively  in  tail. 
The  eldest  child  died  an  infant.  Subsequently 
one  of  the  cestuis  que  vient  died  : — Held,  that 
the  policy  moneys  did  not  belong  to  the  legal 
personal  representative  of  the  deceased  tenant 
in  tail.    Meller  v.  StajOey,  12  W.  R.  624. 

Son  of  Seeond  Tenant  for  Life  born  before 
Son  of  Fint  Tenant  for  Life.]— Where  a  testa- 
tor devises  a  leasehold  for  years  to  one  for  life 
(who  has  no  children),  with  remainder  to  his 
first  and  other  sons  in  tail  male  ;  remainder  to 
another  for  life,  and  to  his  first  and  other  sons  in 
tail  male,  with  several  remainders  over ;  if  the 
second  tenant  for  life  has  a  son  born  before  the 
first  tenant  for  life  has  a  son,  the  remainder  in 
tail  limited  to  that  son  will  vest ;  and  all  the 
subsequent  remainders  which  were  good,  as 
possibilities,  while  the  contingency  of  a  nearer 
neir's  coming  in  esse  were  in  suspense,  are  ipso 
facto  from  that  moment  determined  ;  and  though 
such  tenant  in  tail  should  die  an  infant  the 
next  day  after  his  birth,  yet  the  ownership  of 
the  term  must  vest,  and  his  administrator  must 
take  it  subject  only  to  be  defeated  by  the  birth 
of  a  son  of  the  first  tenant  for  life,  which  will 
still  be  prior  to  intestate  infant  in  the  order  of 
limitation.  Pelluim  (^Lady)  v,  Gregory^  3  Bro. 
P.  C.  204. 

Treeholdi  nnder  Shifting  Clanie  —  Tmit  of 
LoMehoIdi  Xxeontory.] — A  testator  devised  his 
freehold  estates  in  Worcestershire  to  his  third 
son  and  his  issue  male,  with  remainder  to  his 
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fourth  son  and  his  issue  male,  in  strict  settle- 
ment :  and  he  devised  his  freehold  estates  in 
Cardiganshire  to  his  fourth  son  and  his  issue 
male,  with  remainder  to  his  fifth  son  and  his 
issue  male,  in  strict  settlement.  By  a  shifting 
clause  it  was  provided  that  if  his  fourth  son,  or 
any  issue  male  of  his  fourth  son,  should  become 
actually  entitled  to  the  possession  of  his  Worcester- 
shire estates,  and  if  his  fifth  son  or  any  of  his 
issue  male  should  be  then  living,  the  limitations 
of  his  Cardiganshire  estates  in  favour  of  his 
fourth  son,  or  his  issue  male,  should  absolutely 
cease.  He  bequeathed  his  leasehold  estates  in 
Cardiganshire  to  trustees  upon  such  trusts  as, 
regard  being  had  to  the  difference  in  the  tenure 
of  the  premises  respectively,  would  best  or  most 
nearly  correspond  with  the  uses  declared  of  the 
Cardiganshire  freeholds.  The  third  son  died  a 
bachelor  in  the  lifetime  of  the  fourth  son,  who 
thereupon  entered  into  the  possession  of  the 
Worcestershire  estates  : — Held,  that  the  fifth  son 
was  entitled  to  the  rents  and  profits  of  the 
Cardiganshire  leasehohls,  because  they  were 
g^ven  upon  an  executory  trust ;  and,  assuming 
a  shifting  clause,  if  applied  verbatim  to  the 
leaseholds,  to  be  bad  for  remoteness,  it  ought  to 
be  so  modified  as  to  render  it  free  from 
that  objection.  Miles  v.  Harford,  12  Ch.  D. 
691. 

Held,  also,  that  the  shifting  clause  was 
divisible,  and  in  the  events  which  happened 
was  not  bad  for  remoteness.     Ih. 

Tenant  in  Tail  attaining  Twenty-one  in  Life- 
time  of  Tenant  for  Life.] — ^A  testator  devised 
and  bequeathed  real  and  personal  estates  on 
trust  to  invest  the  rents  and  profits  and  annual 
proceeds  while  any  person  beneficially  inteiested 
in  the  leal  and  personal  estate,  by  virtue  of  the 
trusts  afterwards  declared,  should  be  under 
twenty-one,  for  the  purpose  of  accumulation  ; 
and  subject  thereto  for  the  eldest  son  then  living 
of  the  testator's  daughter  C.  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  with  like 
remainders  to  the  other  living  sons  of  C,  with 
divers  remainders  over,  and  an  ultimate  re- 
mainder to  the  testator's  right  heirs  and  next  of 
kin.  The  will  then  provided  that  such  person  or 
persons  as  should  thereunder  be  entitled  to  an 
estate  tail  in  possession  in  the  real  estate  should 
not  be  absolutely  entitled  to  the  leasehold  and 
personal  estates  until  he,  she,  or  they  respectively 
should  attain  the  age  of  twenty-one ;  and  tlia't 
the  leasehold  and  personal  estates  should  abso- 
lutely belong  only  to  such  person  or  persons  as 
should  first  attain  the  age  of  twenty-one,  and 
become  entitled  to  an  estate  tail  in  possession  in 
his  real  estate  under  the  trusts  therein  aforesaid  ; 
and  in  the  meantime  the  same  leasehold  and 
personal  estates  should  remain  subject  to  the 
trusts  thereinbefore  declared  : — Held,  that  the 
words  "  in  possession  "  in  the  proviso  in  the  will 
did  not  mean  the  actual  receipt  of  the  rents  and 
profits  of  the  real  estate ;  and  that  the  proviso 
included  only  tenants  in  tail,  by  purchase,  and 
was  valid,  and  that  the  tenant  in  tail,  entitled  by 
purchase,  who  first  attained  the  age  of  twenty- 
one,  although  in  the  lifetime  of  the  tenant  for 
life,  was  absolutely  entitled  (subject  to  his 
father's  life  interest)  to  the  leasehold  and  personal 
estates,  ffolloway  v.  Webber^  37  L.  J.,  Ch.  865  ; 
L.  R.  6  Eq.  523  ;  19  L.  T.  514  ;  17  W.  R.  94. 

Power  to  Sell  and  Invest  in  Seal  Xstate.]-- 
Leasehold  estates  bequeathed  in  trust  to  pay  the 
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rents  and  profits  to  the  ])ei"soiis,  for  the  time 
being,  entitled  under  the  limitations  of  real 
estate,  devised  in  strict  settlement,  with  power 
to  the  trustees  at  any  time,  with  the  consent  of 
the  |)ei"8ons  so  entitled,  or  if  minors  at  their  own 
discretion,  to  sell  and  invest  the  pro<luce  in  real 
estate  to  the  same  uses.  The  leasehold  estates 
vest  absolutely  in  the  tenant  in  tail  upon  his  | 
birth,  and  the  power  is  void.  Ware  v.  Pvlhill, 
11  Ves.  257;  8  R.  R.  144.  S.  P.,  Sinithamptun 
V.  HeHford,  2  V.&  B.  03  ;  2  Rose,  63. 

Gift  oyer  of  Freeholds  revoked.] — I'estator 
devised  freehold  estate  to  his  brother  and  his 
wife  for  their  lives,  remainder  to  A.,  his  nephew, 
and  the  heirs  male  of  his  body,  and  for  default 
of  such  issue  to  B.  in  the  same  manner,  remainder 
over  ;  he  gave  so  much  of  the  same  estate  as  was 
leasehold  to  his  brotlier  and  his  wife  for  so  many 
years  of  the  teiin  as  they  or  the  survivor  should 
live,  and  directed  that  after  the  decease  of  the 
survivor,  the  leasehold  premises  should  from  time 
to  time  be  held  and  enjoyed,  and  belong  to  the 
seveml  pereons  in  succession,  who  should  for  the 
time  being  be  entitled  to  the  freehold  as  far  as 
The  rules  of  law  would  admit,  and  gave  the  same 
<lirections  as  to  the  furniture  of  the  mansion- 
house.  By  codicil  reciting  that  he  had  devised 
the  freehold  part,  after  failure  of  issue  male  of 
A.,  to  B.  in  tail  male,  &c.,  he  revoked  those 
limitations,  and  after  failure  of  issue  male  of  A., 
<levise<l  to  others,  and  repeated  the  disposition 
he  had  made  of  the  leasehold  and  furniture.  A. 
takes  the  leasehold  absolutely.   Fordyce  v.  Ford^ 

2  Ves.  536. 

Biipoeition  nntil  Person  entitled  attains 
Twenty-one.] — S.  devised  all  his  books,  pictui-es, 
and  household  goods  to  such  male  i)ei'son  when 
he  should  attain  twenty-one,  as  should  be  then 
entitled  to  the  tmst,  in  possession  of  his  real 
estate  before  devised,  and  till  then  he  directe<l 
they  should  be  kept  at  H.,  and  be  used  in  the 
meantime  by  such  male  person  residing  there, 
declaring  it  to  be  his  will  and  desire  that  they 
should  go  in  the  nature  of  heirlooms,  with  his 
estate,  and  be  asetl  therewith,  as  long  as  the  law 
would  permit.  The  pictures,  books,  and  house- 
hold goods  ought  to  go  as  heirlooms  as  fully  as 
the  law  will  allow,  for  the  devise  is  a  disposition 
only  of  the  use  till  some  person,  who  is  entitled 
to  the  inheritance,  should  come  into  possession 
by  attaining  twenty-one.     Trajford  v.  Traffvrd, 

3  Atk.  347. 

Absolute  Interest  on   disentailing.  I—S.,  by 

will,  gave  5,O0OZ.  to  the  eldest  son  of  his  late 
brother  for  life,  with  remainder  upon  trusts 
corresponding  with  the  limitations  made  by  A. 
of  the  C.  estate  in  favour  of  his  issue,  but  subject 
to  an  executory  limitation  over  on  the  death 
under  twenty-one,  without  issue  then  living,  of 
any  person  who,  under  the  said  limitations  of  the 
C.  estate,  would  be  tenant  in  tail  by  purchase. 
A.  had  never  made  any  settlement,  but  hacl 
registered  according  to  the  law  of  Scotland  two 
<lee<ls  of  entail  of  the  C.  estate,  of  which  he  was 
then  tenant  in  tail  in  possession.  A.'s  eldest 
son,  having  executed  a  disentailing  deed,  and 
thereby  become  owner  in  fee  of  the  C.  estate, 
claime<l  the  6,000/.  alDSolutely  : — Held,  that  he 
liad  lx*c()me  absolutely  entitled  to  the  5.0<K)Z.  on 
the  completion  of  the  instrument  of  disentail. 
J^chonk  v.  ScoU,  22  W.  R.  513. 
A  testator  devisftl  an  estate  in  strict  settle- 


ment ;  he  also  gave  a  fund  in  trust  to  keep  the 
estate  in  repair  for  a  term  of  years,  and  to  pay 
the  surplus  to  the  pei-son  for  the  time  bein^ 
entitled  to  the  land.  The  testator  prohibited 
any  ti*ees  from  being  cut  during  the  term,  and 
deprived  any  person  so  doing  from  any  benefit 
of  the  fund.  At  the  end  of  the  term  the  fond 
was  to  go  to  the  i)erson  in  possession  of  ihe 
estate,  if  a  descendant  of  either  of  his  sons  ; 
otherwise  to  the  descendants  of  his  brothers  and 
sistei-H : — Held,  that  by  barring  the  entail  the 
[)ersons  became  immediately  entitled  to  the 
fund.  CoUon*g  Truxt^  In  re,  Kav,  133  :  2  Eq. 
R.  257  ;  23  L.  J.,  Ch.  155  ;  2  W.  R.  111. 

Life  Interest  only  in  Heirlooms.] — A  father 
devised  all  his  i-eal  estate,  subject  to  certain 
settlements,  to  his  eldest  son,  who  was  als4) 
residuary  legatee,  in  tail  male,  with  remainders 
over,  and  bequeathetl  plate,  &c.,  **to  g«>  and 
remain  as  heirlooms,  together  with  my  estates  *' : 
— Held,  that  the  son  took  only  a  life  interest  in 
the  chattels  be([ueathed  as  heirlooms.  livhimh'M 
V.  Robinson,  33  L.  T.  663. 

Fnmiture.]— Furniture,  &c.,  at  H.  bequeathed 
for  the  use  of  those  who  should  enjoy  the 
estate,  to  be  taken  care  of  and  delivered  by 
executors,  and  to  rcraain  at  H.,  as  if  in  his  own 
possession,  vests  in  the  first  tenant  for  life. 
Wijth  V.  Blavkman,  1  Ves.  Sen.  197. 

JDevise  that  the  household  stuff  at  H.  should 
remain  there  for  the  use  of  those  who  enjoy  the 
estate  by  a  settlement,  to  be  taken  care  of  and 
delivered  by  executor,  &c.  ;  it  goes  to  the  repre- 
sentative of  the  first  taker,  who  was  tenant  for 
life,  and  is  not  to  be  sold  as  heirlooms  with  the 
house,  although  no  estate  in  tail  vested.  Id, 
202. 

<*Aotnal  Possession"— Disruption  of  Limita- 
tions not  foreseen  by  Settlor.] — Chattels  were  be- 
(iueathe<l, "  in  the  nature  of  an  heirloom,  to  the  per- 
son who,  for  the  time  being,  shall  be  in  the  actual 
possession  and  enjoyment  of  my  freehold  estates, 
under  the  limitations  of  this  my  will "  : — Held,  that 
they  did  not  vest  absolutely  in  a  tenant  in  tail 
whose  estate  was  defeasible,  and  who  never  came 
into  possession.  Held,  also,  that  they  did  vest 
absolutely  in  the  person  who,  in  the  events  which 
hapi)enecl,  would  liave  been  tenant  in  tail  in 
Ijossession,  if  his  estate  had  not  been  defeated  by 
the  execution  of  a  disentailing  deed.  To  destroy 
the  right  of  such  person  to  the  chattels,  hia 
exclusion  from  possession  of  the  freeholds  must 
arise  from  some  act  or  dis|)osition  of  the  testator, 
and  not  from  any  foreign  circumstance  beyond 
the  testator's  control.  Hogg  v.  Jones,  1  N.  R. 
222  ;  32  Beav.  46  ;  32  L.  J.,  Ch.  361 ;  9  Jur, 
(N.S.)  607  ;  8  L.  T.  816. 

If  chattels  are  given  to  such  person  as  shall  be 
in  i)osscssion  of  settled  estates  under  the  limita- 
tions of  the  settlor's  will,  a  disruption  of  the 
limitations  before  the  time,  by  an  act  not  con- 
templated by  the  settlor,  and  over  which  he  had 
no  control,  will  not  accelerate  of  affect  the  gift. 
The  chattels  will  still  devolve  upon  the  person 
who  but  for  the  disruption  would  have  been  en- 
titled to  the  estates.    Ih. 

A  testator  bequeathed  plate  for  the  use  of  his 
wife  during  her  life,  and  after  her  death  he  gave 
the  same,  in  the  nature  of  an  heirloom,  to  the 
person  who,  for  the  time  being,  should  be  in  the 
actual  possession  and  enjoyment  of  his  freehold 
estates  under  the  limitations  of  his  wilL  The 
real  estates  were  limited  to  trustees,  to  receive 
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niid  accumulate  the  rents,  and  make  payments 
thereout  to  his  son  during  his  life  ;  and  after  his 
•death,  for  the  first  and  other  sons  of  his  son  in 
tail  male,  remainder  to  the  testator's  daughter 
for  life,  remainder  to  her  first  and  other  sons  in 
tail  male,  remainders  over.  The  daughter  and 
B.,  her  eldest  son,  joined  in  suffering  a  recovery. 
Both  died  in  the  lifetime  of  the  son.  B.  left  a 
son,  and  devised  his  real  estates  to  trustees. 
Upon  the  death  of  the  testators  son  without 
issue,  B.'s  son  would,  under  the  limitations  of  the 
will,  have  become  entitled  to  the  actual  posses- 
sion and  enjoyment  of  the  real  estates : — Held, 
that  notwithstanding  the  recovery  suffered,  he 
-Nvas  entitled  to  the  plate.    lb. 


e.  DireotionB  against  Vestinflr  under 
Twenty-one. 

Kot  extending  to  Tenants  in  Tail  by  Besoent.] 

— G.  devised  freeholds  for  the  use  of  his  nephew 
for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  in  tail  male,  with  successive 
remainders  over  for  life,  and  remainders  to  the 
first  and  other  sons  of  the  successive  tenants  for 
life  in  tail  male  ;  and  he  bequeathed  his  residu- 
:jii*y  personal  estate  upon  such  trusts  as  were 
thereby  declared  concerning  the  devised  freehold 
hereditaments,  "  or  as  near  thereto  as  the  rules  of 
law  and  equity  would  permit ;  provided,  never- 
thelass,  that  such  residuary  personal  estate  should 
not  vest  absolutely  in  any  tenant  in  tail,  unless 
such  pei*son  should  attain  the  age  of  twenty -one 
years  "  : — Held,  that  the  proviso  merely  narrowed 
the  class  who  would  have  taken  under  the 
]>revious  words  of  gift,  and  did  uot  extend  sach 
H'lass  to  tenants  in  tail  by  descent ;  and,  there- 
fore, the  personalty  vested  only  in  tenants  in 
tail  by  purchase,  and  the  gift  was  not  void  for 
remoteness.  Christie  v.  Gosling^  35  L,  J.,  Ch. 
•<567  ;  L.  R.  1  H.  L.  279  ;  15  L.  T.  40. 

Held,  also,  that  the  woi-ds  "  as  near  as  the 
rules  of  law  and  equity  will  permit,"  would  not 
T)y  their  own  force  have  controlled  the  construc- 
tion.   IK 

With  no  CUft  Over.] — By  a  settlement  in  1804, 
real  estate  was  settled  to  the  use  of  C,  third 
Earl  of  Harrington,  for  life,  with  remainder  to 
Tiis  first  son,  Lord  Petersham,  for  life,  remainder 
to  the  first  and  other  sons  successively  of  Lord 
Petersham,  in  tail  male,  with  similar  remainders 
in  succession  to  the  eight  other  sons  of  the  third 
•earl  for  life,  and  their  respective  first  and  other 
sons  in  tail  male  ;  remainder  to  the  third  earl  in 
fee.  By  his  will,  made  in  1824,  the  third  earl 
•gave  chattels  upon  trust  "for  the  person  or 
))cr8ons  who  for  the  time  being  should,  under  the 
limitations  in  the  settlement,  be  in  the  actual 
possession  of  the  estates,  to  the  intent  that  the 
same  chattels  might  be  deemed  heirlooms,  to  go 
along  and  for  ever  be  enjoyed  with  the  estates, 
so  far  as  the  rules  of  law  and  equity  will  permit, 
but  so,  nevertheless,  as  that  the  same  chattels 
•should  not,  as  to  the  effect  or  purpose  of  trans- 
mission, vest  absolutely  in  any  person  who  under 
the  settlement  should  become  seised  of  or  en- 
-titled  to  the  estates  for  an  estate  of  inheritance 
either  in  possession  or  reversion,  or  otherwise, 
unless  such  person  should  attain  the  age  of 
twenty-one,  or  dying  under  that  age  should  leave 
issue  inheritable  under  the  limitations  in  the 
settlement."  The  testator  gave  his  residuary 
i|)ersonal  estate  upon  trusts  for  investment  in 


lands  to  be  settled  to  the  same  uses  as  those 
declared  in  the  settlement  of  1804.  The  fii-st 
tenant  in  tail  in  possession  died  under  twenty- 
one,  within  the  period  allowed  by  the  law  as  to 
perpetuities  : — Held,  that  the  gift  was  not  an 
executoiy  bequest,  and  that  the  estate  of  the 
first  tenant  in  tail  was  thereby  terminated,  but 
that  there  were  no  w^ords  which  earned  over  the 
chattels  in  that  event  to  any  other  tenant  for 
life  or  tenant  in  tail,  and  that  the  chattels  there- 
fore passed  by  the  residuary  clause  in  the  wiU. 
Harrington  (^Countetts)  v.  Harrington  (^Earl)^ 
40  L.  J.,  Ch.  716 ;  L.  R.  5  H.  L.  87.  And  see 
S,  a,  87  L.  J.,  Ch.  593 ;  L.  R.  3  Ch.  564  ;  19 
L.  T.  38  ;   16  W.  R.  742. 

Held,  also,  that  the  proviso  that  no  tenant  in 
tail  should  take  absolutely  unless  he  attained 
twenty-one,  was  a  condition  inseparably  annexed 
to  the  gift,  so  that  any  tenant  in  tail  must  take 
subject  to  it,  and  if  the  proviso  was  void  the 
whole  gift  was  void.    Ih, 

Covenant  Xzeouted  by  Decree  of  Court.] — 

Covenant  in  marriage  settlement  to  settle  lease- 
hold estates  in  trust  for  such  persons,  and  such 
or  the  like  estates,  ends,  intents,  and  purposes, 
as  far  as  the  law  would  allow,  as  declared  con- 
cerning real  estates,  limited  to  the  first  and 
other  sons  in  tail  male,  with  several  remainders ; 
the  court,  in  executing  the  covenant,  declared 
that  no  person  should  be  entitled  to  the  absolute 
property  unless  he  should  attain  twenty-one; 
or  die  under  that  age  leaving  issue  male. 
NewcaMle  (Duke)  v.  Lincoln  {Coftntess),  3  Ves. 
387  ;  4  R.  R.  31.  But  see  the  variations  in  this 
decree.  Id.  398,  n.,  and  12  Ves.  218,  on  appeal. 

Proviso  not  Independent,  but  Qualifying  pre- 
vious Limitations.] — A  testator,  after  giving 
several  legacies,  directed  his  trustees  to  invest 
dividends,  and  rents,  and  profits,  and  the  annual 
proceeds  of  his  real  and  personal  estates,  dunng 
the  time  that  any  person  beneficially  interested 
in  those  estates  should  be  under  twenty-one,  in 
order  to  accumulate  the  personal  estate.  They 
were  then  to  hold  bis  real  and  personal  estates 
for  his  first  grandson,  the  eldest  son  of  his  daugh- 
ter, then  living,  for  his  life,  and  after  his  death 
for  the  first  and  other  sons  of  that  grandson  in 
tail,  remainder  over  to  the  other  sons  of  the 
daughter.  After  other  remainders  there  was  an 
ultimate  trust  for  the  testator's  right  heirs  and 
next  of  kin  according  to  the  nature  and  tenure 
of  the  trust  estates  respectively.  Then  followed 
this  proviso  :  '*  I  declare  it  to  be  my  will  and 
meaning  that  such  person  as  shall  under  this  my 
will  be  entitled  to  an  estate  tail  in  possession  in 
my  real  estate  shall  not  be  absolutely  entitled  to 
my  leasehold  and  personal  estates  until  he  shall 
attain  the  age  of  twenty-one,  and  that  my  lease- 
hold  and  personal  estates  shall  absolutely  belong 
only  to  such  person  as  shall  first  attain  the  age 
of  twenty-one,  and  become  entitled  to  an  estate 
tail  in  possession  in  my  real  estate  under  the 
trusts  aforesaid."  The  eldest  grandson  was 
in  possession  of  the  life  estate — his  eldest  son 
died  under  twenty-one  without  issue — but  his 
second  son  attained  that  age  during  his  father's 
lifetime : — Held,  that  this  proviso  was  not  a  new 
and  independent  disposition,  but  a  qualification 
of  all  the  preceding  limitations.  Martelli  v. 
Holloway,  42  L.  J.,  Ch.  26  ;  L.  R.  6  H.  L.  532. 

Held,  also,  that  the  second  son  fulfilled  all  the 
conditions  of  the  proviso,  and  was  absolutely 
entitled  to  the  personal  estates.    lb, 
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f.  Biffhts  of  Other  PersonB. 


Qoui  Estate  Tail— Absolute  Interest.] — Per- 
Eonal  estate  incapable  of  entail.  Stafford  (^Earl) 
V.  Buckley^  2  Ves.  sen.  171. 

Personal  effects  not  to  be  given  in  perpetuity 
to  heirs  of  body  ;  and  remainders  void.    Id.    181. 

Limitation  which  would  create  an  estate  tail, 
as  to  freehold  proi)erty,  would  give  an  absolute 
interest  if  applied  to  personal  estate.  Sterne^ 
J^  parte,  ^  Yes.  159. 

It  is  the  duty  of  the  court  to  give  effect  to  the 
intention  of  testators  as  far  as  the  rules  of  law 
will  permit ;  but  if  a  testator  uses  words  which, 
by  their  plain  import,  give  an  absolute  estate, 
the  circumstance  of  his  giving  the  same  absolute 
estate  to  a  succession  of  legatees,  in  a  manner 
incompatible  and  inconsistent  with  the  free 
enjoyment  of  the  property  plainly  given  to  the 
first,  will  not  authorise  the  court  to  alter  the 
effect  of  the  woixls  by  which  that  property  is 
given.  The  first  l^atee  of  a  quasi  estate  tail 
in  personalty  takes  the  absolute  interest,  not- 
"withstanding  a  manifest  and  avowed  intention 
to  give  a  succession  of  limited  interests.  It  has 
been  established,  that  the  words  of  a  will  must 
be  construed  with  reference  to  the  subject- 
matter,  and  that  the  same  words  even  in  the 
same  sentence  may  have  one  effect  in  their 
application  to  real  estate,  and  another  under 
other  circumstances  proper  for  the  consideration 
of  the  court  in  construing  their  effect  in  their 
application  to  personal  estate.  Byng  v.  Straf- 
ford (Lord),  5  Beav.  558  ;  12  L.  J.,  Ch.  169  ; 
7  Jur.  98.  Affirmed,  sub  nom.  Hoare  v.  Bi/ng, 
10  CI.  k  F.  508  ;  8  Jur.  563. 

Tenant  fbr  Life.]— One  settles  a  house  on  his 
daughter  for  life,  with  remainder  over,  and  then 
by  will  devises  the  goods  and  furniture  of  the 
house  to  such  persons  as  were  to  have  the  house 
after  his  death.  By  the  settlement,  the  goods 
and  furniture  shall  go  a<JCording  to  the  devise, 
and  shall  not  be  under  the  power  of  the  first 
taker  to  dispose  of,  nor  subject  to  her  or  her  hus- 
band's debts.     O^cy  v.  Q^ey,  Pre.  Ch.  26. 

Execution  for  Debts.] — Chattels  devised 


his  estates  to  certain  other  persons,  and  declared 
that  those  limitations  should  take  effect  in  preced- 
ence to  the  limitations  in  his  will : — Held,  that 
the  persons  entitled  under  the  limitations  in  the 
codicil  were  entitled  to  the  benefit  of  the  direc- 
tion respecting  the  cliattels  in  the  will.  Era  as 
V.  Erans,  17  Sim.  108  ;  14  Jur.  383. 

Limitations^  how  far  Good.]  —Limitation  of  peT> 
sonal  chattels  to  go  as  heirlooms  with  real  estate. 
Chattels  shall  follow  that  estate  into  a  contiogeut 
remainder.     Oower  v.  Grosvenor,  5  Madd.  337. 

"Where  testator  himself  refers  to  *'  the  rul^  of 
law,"  the  limitations  ought  to  go  as  far  as  thoee 
rules  will  permit.     Id.  348. 

All  limitations  of  personal  estate  may  be  goott 
until  one  vests,  cariying  the  whole  interest. 
Brov^n  v.  Higgs,  4  Ves.  717  ;  4  K.  R.  323. 

A  bequest  of  leaseholds  by  reference  to  Ihe- 
uses  declared  respecting  freeholds,  make  the  lease- 
holds subject  to  other  limitations  and  restrictions- 
declared  concerning  the  freeholds.    Headman  v. 
PearM,  40  L.  J.,  Ch.  258  ;  L.  R.  11  Eq.  522. 

Courts  of  equity  will  carry  the  limitation  of  a 
personal  chattel,  or  trust  of  it,  no  further  than 
the  judges  have  done  in  the  case  of  legal  limita- 
tion of  terms  for  yeare.  Beanderk  v.  Dormer, 
2  Atk.  308. 


as  heirlooms  to  a  certain  house  are  removed  by 
the  tenant  for  life  of  that  bouse  to  another,  and 
are  there  taken  in  execution  for  a  debt  of  the 
tenant  for  life.  On  a  question  whether  these 
chattels  were  liable  to  be  so  taken,  it  was  held 
they  were.  But  this  was  so  held  under  the  par- 
ticular words  of  testator's  will.  Foley  v.  Burtwll, 
4  Bro.  P.  C.  319 ;  Romilly's  notes  of  cases,  1 
— C.A. 

Under  Shiftinjg  Clause.]— A  testatrix  gave  the 
H.  estate  to  A.  in  fee,  with  a  shifting  clause  to 
D.  in  fee  if  A.  should  become  possessed  of  the 
K.  estate  ;  and  gave  certain  household  goods  as 
heirlooms  to  A.  and  the  persons  possess^  of  the 
H.  estate  under  the  above  limitations.  After  the 
death  of  D.,  A.  became  possessed  of  the  K.  estate : 
— Held,  that  the  heirlooms  belonged  to  the  per- 
sonal repi-esentative  of  D.  Cavipbell  v.  Ingilby^ 
25  L.  J.,  Ch.  761  ;  2  Jur.  (N.S.)  410,  556  ;  4 
W.  R.  433. 

Under  substituted  Limitations.]— Testator,  by 
his  will,  directed  that  certain  chattels  in  his  man- 
sion house  should  be  annexed  thereto,  and  be 
inherited  and  enjoyed  by  the  several  persons 
who  should  succeed  to  his  real  estates  under  the 
limitations  of  his  wiU.    By  a  codicil,  he  limited 


Ultimate  Limitation   to  Testator's   Heir.] — 

If  a  testator  directs  his  real  estate  to  be  »ettlc<l 
on  his  son,  his  heir  apparent,  for  h"fe,  with 
remainder  to  the  first  and  other  sons  of  his  son. 
in  tail,  with  remainder  to  A.  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with 
remainders  to  other  persons  and  their  sons  in 
like  manner,  and,  ultimately,  on  his  right  heirs, 
and  his  personal  estate  to  be  settled  on  the 
same  persons,  in  the  same  order  and  succession, 
and  for  the  same  estates  and  interests,  so  far  as- 
the  nature  of  the  property  and  the  rules  of  law 
and  equity  will  admit  of,  the  court,  if  a  suit  is 
instituted  immediately  after  the  testator's  death 
for  the  purpose  of  having  a  settlement  made,  will 
order  the  ultimate  limitation  of  the  personal  and 
real  estate  to  be  made  to  the  person  who  is  the- 
testa  toi-'s  heir.  Boy  dell  v.  Oolightly^  14  Sim- 
328  ;  9  Jur.  2. 

Testator  gave  his  freehold  and  copyhold  estates 
and  his  personal  estate  to  certain  persons  (whom 
he  appointed  his  executors),  in  trust,  out  of  his 
personal  estate,  and  by  sale  or  mortgage  of  his 
freehold  and  copyhold  estates,  to  raise  money 
sufficient  to  pay  his  debts,  funeral  expenses,  and 
legacies,  and,  out  of  the  rents  and  interest  of  so- 
much  of  his  real  and  personal  estate  as  should 
not  be  sold  or  dispa*<ed  of  for  those  purposes,  to 
pay  certain  annuities  and  such  sums  as  his 
trustees  should  think  sufficient  for  the  mainten- 
ance of  his  son  John  and  his  children  (if  he 
should  have  any),  and  to  accumulate  the  residue 
of  the  rents  and  interests  during  the  life  of  John, 
and  after  John's  decease,  to  stand  seised  of  his 
real  estates  in  trust  for  John's  first  son,  and  the 
heirs  of  the  body  of  such  first  son  successively  as 
they  should  be  in  priority  of  birth,  and  for  the 
several  and  respective  heirs  of  the  body  and 
bodies  of  every  such  son,  and,  for  default  of  such 
issue,  for  A.  for  life,  with  remainder  to  his  sons 
in  tail,  with  remainder  to  B.  and  his  sons,  and  to 
C.  and  D.  and  their  sons,  in  like  manner,  with 
remainder  to  his  own  right  heirs  for  ever  ;  and 
he  declared  that  his  trustees  and  executors  should 
stand  possessed  of  his  personal  estate  after  John's 
death,  in  trust  for  such  person  and  persons,  in 


537 


SETTLEMENT— Proijcrti/  Settled. 


938 


the  same  oixler  aud  succession,  and  for  such  and 
the  same  estates  and  interest,  as  were  thereby 
ileclared  concerning  his  real  estates,  so  far  as  the 
nature  of  the  property,  the  rales  of  law  aud 
<K)uity,  the  deaths  of  parties,  and  other  con- 
tingencies would  admit  of.  The  testator  died  in 
1780  ;  his  son  John  was  his  heir-at-law  and 
customary  heir.  John,  and  A.,  B.,  C,  D.,  died 
without  issue  : — Held,  that  the  trusts  subsequent 
to  the  trust  for  the  first  son  of  John  were  not 
void  for  remoteness,  and  that  the  ultimate  trust 
of  the  personal  estate,  as  well  as  of  the  freehold 
and  copyhold  estates,  vested  on  the  testator's  death 
in  his  son  John  as  his  heir-at-law  at  his  death.  Ih, 

Tnuti  whether  Ezeoutory  —  Ultimate  Trust 
for  Kext-of-Kin.] — A  settlement,  ou  marriage,  of 
real  estate,  upon  trust  for  the  intemletl  wife  for 
life,  remainder  to  the  husband  for  life,  and,  after 
the  ileath  of  the  survivor,  •'  in  trust  for  and  to 
be  releasetl  and  conveye<l  unto  "  the  children,  as 
the  parents  or  the  survivor  should  appoint ;  in 
<lefault,  "in  trust  for  and  to  be  released  and 
conveyed  unto"  the  chddren.  as  tenants  in 
•common  in  tail ;  and  in  default  of  issue,  if  the 
wife  should  survive  the  husband,  "  in  trust  for 
and  to  be  released  aud  conveyetl  unto"  t!ie 
wife,  "lier  heirs  and  assigns  for  ever."  By  the 
fwime  deed  personal  property  was  assignetl  to  the 
tnistees  upon  trust  to  pay  the  income  and 
principal  "  to  such  pei*son  and  i)ei'sons,  for  such 
uses,  ends,  intents,  and  purposes,  and  in  such 
manner  and  form,  and  subject  to  the  same 
powers,  provisoes,  contingencies,  declarations, 
iincl  agi*eements,  as  were  expressed  concerning 
the  payment  by  the  trastees  of  the  rents  ami 
profits  of  the  real  estate,  and  concerning  their 
release  and  conveyance  of  the  same,  or  as  near 
thereto  as  circumstances  and  the  nature  of  the 
<Mi.se  would  atlmit"  : — Held,  that  this  trust  of 
the  pei-sonalty  was  not  rendere<l  executory  by 
reference  to  the  dii*ection  to  release  anil  convey 
the  real  estate,  such  direction  being  merely 
superadded  to  a  distinct  declaration  of  trust  of 
such  i*eal  estate.  This  construction  was  not  altered 
by  a  j)rovi8o  immediately  following  the  limitation 
of  the  personal  estate,  that  the  ultimate  limita- 
tion in  favour  of  the  heire  of  the  wife  should, 
with  respect  to  the  personal  estate,  be  construed 
to  be  for  her  next-of-kin  :  the  meaning  of  such 
proviso  being  only,  that  if,  by  the  failure  of  the 
precetling  limitations,  the  rod  estate  should  at 
any  time  become  vested  in  possession  in  the  heirs 
of  the  wife,  the  pereonalty,  which  was  settled 
upon  corresjwnding  trasts,  should  belong  to  her 
next-of-kin.    Ih, 

There  was  only  one  child  of  the  marriage, 
who  died  an  infant,  in  the  lifetime  of  his  father. 
On  the  death  of  the  father  : — Held,  that  such 
<!hild  took  an  absolute  interest  in  the  i)ei"'sonalty, 
subject  to  oi)en  and  let  in  other  children,  if  any. 
DoM^astrr  v.  Doucajtter,  3  K.  &  J.  U6  ;  2  Jur. 
<x.8.)  1066. 

Lien  of  Tenant  fn  Life  for  Advanees  to 
Tmiteet.] — A  tenant  for  life  under  a  settlement 
•comprising  phares  has  a  lien  on  the  shares  for 
repayment  with  interest  of  advances  made  at 
the  retiuest  of  the  trustees  for  the  purpose  of 
paying  calls  on  the  shares,  even  though  the 
trustees  might,  by  exercising  powers  vested  in 
them,  have  raised  the  necessary  money  otherwise. 
Todd  V.  MoarliouM,  L.  R.  19  Kq.  69  ;*32  L.  T.  8  ; 
28  W.  R.  155. 

Railway  shares  were  settled    on   a  man'ied 


woman  for  life  for  her  separate  use,  with  re- 
mainders over.  Calls  were  made,  which  the 
trustees  had  no  means  of  paying,  and  at  the 
request  of  the  trustees,  in  oixler  to  prevent  a 
sale  or  forfeiture  of  the  shares,  the  tenant  for 
life  advanced  to  the  trustees  out  of  her  separate 
estate  the  sums  required  for  payment  of  the 
calls.  The  tenant  for  life  haviug  died  : — Held, 
that  the  sums  so  advanced  by  her  were  in  the 
nature  of  salvage  moneys,  and  ought  to  be 
repaid  out  of  the  shai-es  with  interest  at  four  per 
cent,  from  her  death.    Jb. 

ffk  Protection  of  and  Seonrity  for  Heirlooms. 

Practiee.] — Practice  as  to  tenant  for  life 
giving  security  for  heirlooms.  Cotiduitt  v.  Soane^ 
I  Coll.  C.  C.  285  ;  13  L.  J.,  Ch.  390. 

Ciutody  in  Interval.] — As  to  the  custody  of 
plate  left  as  heirlooms,  in  the  interval  before 
any  person  became  entitled  to  the  ixtssession. 
mii;t  v.  Maxwell,  12  Beav.  104. 

Inspection.] — Inspection  ordered  on  motion 
of  articles  clannetl  by  the  plaintiffs  as  heirlooms, 
in  a  chest  at  the  bankei-s  or  the  defendant,  insist- 
ing by  answer  on  a  lien.  Macoleittield  (^Earl) 
v.  Z>tfn>,  3  V.&B.IB. 

h.  Sale. 

Jnrifdiction— Sale  for  Benefit  of  all  Parties.  ] — 

The  court  has  no  jurisdiction  to  onler  a  sale  of 
heirlooms  which  are  settletl  in  strict  settlement, 
simply  on  the  ground  that  a  sale  will  be  for  the 
benefit  of  all  parties  interested.  D'KtjncimH  v. 
areqnry,  45  L.  J.,  Ch.  741  ;  3  Ch.  D.  635  ; 
25  W.  R.  6. 

But  where  in  an  atlministration  suit  a  strong 
case  was  made  for  the  sale  of  heirlooms  settled 
by  the  will,  liberty  was  given  to  take  pixxjeedings 
for  obtaining  a  private  act,  and  to  apply  in  the 
suit  as  to  the  costs  of  such  proceedings  if  they 
should  prove  unsuccessful.    Ih. 

-The  court 


For  Paying  oiT  Mortgages.]- 


has  jurisdiction  to  ortler  a  sale  of  heuiooms  apart 
from  the  land  to  which  they  are  attached  for  the 
purpose  of  paying  off  mortgages,  and  will  do  so 
at  the  instance  of  a  tenant  for  life  where  satisfied 
that  it  will  b2  for  the  benefit  of  the  parties  in- 
terested that  they  should  be  sold,  even  where 
there  are  infant  tenants  in  tail  in  remainder. 
Fane  v.  Fane,  46  L.  J.,Ch.  174  ;  2  Ch.  D.  711. 

Unprofitable  Leaeeholds.] — Leaseholds,  specifi- 
cally bequeathed  to  marrietl  women  successively 
for  life,  for  their  separate  use,  with  remainder  to 
infants,  proved  damnosa  hpereilitas.  The  court 
decreecl  a  sale  notwithstanding  the  executoi-s  had 
so  far  assented  to  the  bequest  as  to  put  the  first 
tenant  for  life  into  possession.  Lomdale  QEarl) 
BervhtoUU  (^CouiUen*),  3  K.  &  J.  185;  3  Jur. 
(N.s.)  328. 

And  the  second  tenant  for  life,  who  had  de- 
clined the  property  in  specie  : — Held,  neverthe- 
less, entitled  to  a  life  interest  in  the  pi-oceeds  of 
the  sale,  and  that  without  such  life  interest  con- 
tributing to  the  charges  on  the  estate  which 
acci-ued  since  she  became  entitled  in  possession. 
Ih. 

5.  Furniture  and  Other  Personalty. 

Settlement  of  Wife's  Property  on  herself  to 
enable  her  to  Trade.] — A  woman  may,  before 
marriage,  with  the  consent  of  her  intended  hus- 
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band,  convey  all  her  stock-in-trade  and  furniture 
to  tnistees,  to  enable  her  to  carry  on  her  business 
separately  ;  and  if  the  husband  does  not  inter- 
meddle with  them,  and  there  is  no  fraud,  such 
effects  (though  fluctuating)  are  not  liable  to  his 
debts :  but  whether  the  trade  is  carried  on 
solely  by  the  wife,  or  jointly  with  the  husband,  is 
a  question  of  fact  for  the  jury  ;  and  if  they  deter- 
mine the  latter,  the  stock-in-trade  is  liable  to  the 
debts  of  the  husband ;  but  even  In  such  a  case 
the  furniture  is  not,  though  removetl  to  the  hus- 
band^s  house.  It  is  no  objection  to  such  a  settle- 
ment, that  there  is  no  inventory  of  the  goods  in- 
tended to  be  thus  settled.  Jarman  v.  Woolloton, 
3  Term  Rep.  618  ;  1  R.  R.  780. 

By  a  settlement  before  marriage,  32  cows, 
and  the  increase  and  produce  arising  there- 
from, the  property  of  the  woman,  were  assigned 
to  trustees  for  her  separate  use,  the  husband 
covenanting  to  permit  her  to  carry  on  the  trade 
of  a  cow-keeper,  to  her  own  sole  use.  After  the 
marriage,  the  wife,  with  the  profits  of  her  trade, 
purcha,sed  four  more  cows  : — Held,  that  the 
settlement  was  good  against  the  creditors  of  the 
husband,  and  that  the  cows  purchased  after  the 
marriage  were  also  protected  by  it.  Haglinton 
v.  f^iil  3  Dougl.  415  ;  3  Tenn  Rep.  620,  n. ;  1 
R.  R.  783. 

A  feme  sole  who  kept  a  horse  and  chaise  to  visit 
her  customers  before  marriage,  by  deed  conveyed 
to  trustees,  •*  all  her  household  furniture,  goods, 
and  chattels"  (specified  in  a  schedule  in  which 
the  horse  and  chaise  were  not  included),  and  "  all 
her  stock-in-trade,  materials,  and  other  articles 
belonging  to  her.  in  and  about  her  business." 
After  marriage,  she  used  the  hoi'se  and  chaise  afi 
before  : — Held,  that  the  horse  and  chaise  ()assed 
to  the  trustees  by  the  deetl,  and  were  not  liable 
to  be  taken  in  execution  for  the  debts  of  her 
husband.  Bean  v.  Brown,  8  D.  &  R.  95 ;  5 
B.  &  C.  336  :  2  Car.  &  P.  62. 

Of  Fumltim  on  Wife— Freih  Fumitiire  lub- 
jeot  to  SotUomont.] — A  marriage  settlement,  re- 
citing that  it  had  been  agreed  that  the  intended 
husband  should  settle  and  assign  all  the  house- 
hold goods  belonging  to  him,  and  to  which  he 
would  become  entitled  on  the  solemnisation  of 
the  marriage,  and  set  forth  in  an  inventory,  wit- 
nessetl  that  the  husband  did  assign  all  the  house- 
hold goods  belonging  to  him.  set  forth  in  the  in- 
ventory, to  a  trustee  after  the  marriage,  to  assign 
the  same  to  such  (person  as  the  wife  should  by 
deeil  or  will  ap(K)int.  and  in  default  of  appoint- 
ment to  jjemiit  her  to  retain  possession  and 
enjoy  the  househoM  goods,  and  to  sell  the  same 
for  her  tole  use  ami  benefit,  exclusive  of  the  hus- 
band, antl  not  subject  to  his  debts  ;  and  after  the 
death  of  the  wife,  for  the  husband  ;  and  after  the 
death  of  the  husband,  in  case  the  wife  should 
survive  him,  for  the  wife  ;  bat  in  case  she  should 
die  during  his  life,  for  him.  The  goods  men- 
tione«l  in  the  inventory  were  in  a  house  in  the 
}>o«se<sion  of  the  husband ;  a  part  of  them 
belonp.\l  to  the  father  of  the  wife,  which  he  had 
agreeil  to  give  her,  a  part  to  the  wife,  and  the 
remainder  to  the  husband.  The  marriage  was 
Bolemni^^l :  the  parties  enjoyed  the  use  of  the 
furniture  for  five  years,  when  they  removed,  and 
the  husband,  at  the  ilesire  of  the  wife,  exchangetl 
s^>mo  articles,  and  sold  some,  and  with  the  pro- 
ceiils  Ixniglit  others.  The  trustee  was  informed 
of  this,  and  appro  veil,  and  ever  since  the  husband 
and  his  wife  continued  to  use  and  enjoy  the 
furniture  : — Held,   thai   the  husband  joineil  in 


conveying  the  whole  of  the  goods  to  the  tni>fe£' 
for  the  sole  and  seiiarate  use  of  his  wife  :  ihar 
the  exchanging  part  of  the  goods,  and  the  sellini: 
other  parts,  and  buying  fresh  goods,  were  act* 
done  by  the  husband,  as  the  agent  of  the  tnt-tee, 
and  that  therefore  the  substituted  goods  must  l* 
considered  as  belonging  to  the  trustee,  and  sub- 
ject to  the  trusts  of  the  deed.  Lane  v.  (rrtflJt,  fr 
L.  T.  533. 

6.  Insurance  Policies. 

a.  In  Gheneral. — &f«  ante,  col.  831). 
b.  Duties  and  LiabilitlM  of  Trostees. 

Lion  for  Freminmi  Adyaxiood.] — A  tru^tt'e. 
having  a  duty  to  keep  up  a  policy,  and  the  mean< 
of  procuring  funds  for  that  purpose,  can  him-*lf 
acquire  no  lien  on  the  iK)licy  for  premiums  paia 
out  of  his  own  money's,  nor  can  he  give  any  lien 
thereon  to  a  third  party  who  advances  money 
for  that  purpose,  and  which  is  so  applied.  Ctark 
V.  Holland,  19  Beav.  262 ;  24  L.  J.,  Ch.  13  ;  18^ 
Jur.  1007  ;  2  W.  R.  402. 

If  a  trustee  has  no  funds  properly  applicable 
for  keeping  up  a  trust  policy,  he  may  advance 
or  borrow  money  to  pay  the  premiums,  and  the 
amount  will  be  a  lien  on  the  policies.    lb. 

A  i)olicy  was  held  on  trust ;  the  trustee  assigned 
it  to  A.  B.  to  secure  some  premiums.  It  bemt: 
held  that  A.  B.,  under  the  circumstances,  had  ntv 
lien  on  the  policy,  it  was  also  held  that  he  liad 
obtained  no  priority  over  the  cestui  que  t^u^t. 
by  first  giving  notice  of  the  assignment  to  the 
assurance  office.    Ih. 

Where  it  is  the  duty  of  a  trustee  or  executor 
to  obtain  payment  of  a  sum  of  money,  be  is 
exonerated,  and  never  required  to  make  gCH>i 
any  loss  if  he  has  done  all  he  could  to  obtain 
payment,  but  his  efforts  have  not  proved  succe>>- 
ful;  nay,  more,  if  he  has  taken  no  steps  at  all  i<v 
obtain  payment,  but  it  appears  that  if  he  had  done 
they  would  have  been,  or  there  is  reasonable 
ground  for  believing  they  would  have  been,  in- 
effectual, he  is  exonerateil  from  all  liability.    Ih, 

In  the  case  of  a  chose  in  action,  which  is  not 
assignable  at  law,  the  transferee,  taking  only  aa 
equitable  interest,  can  obtain  no  greater  benefit 
in  it  than  the  transferor  himself  possess^L    Ih, 

Trust  funds  were  lent  to  A.  B.  (the  tenant  for 
life)  \\ith  the  assent  of  his  wife  and  children,, 
who  were  entitled  in  remainder.  A.  B.  secureii 
the  rejiayment  to  the  trustees  by  a  life  ix>lic.v 
and  a  chai^ge  on  his  living.  The  trustees  for 
seventeen  vears,  with  the  assent  and  concurrence 
of  A.  B.,  paid  over  the  surplus  proceeds  of  the 
living  to  A.  B.'s  family,  from  whom  he  was  living 
separate  : — Held,  that  the  debt  was  not  thereby 
satisfied.    Ih, 

CoTonmiit  to  Intiiro— Monoy  Lout  by  Tnutee* 
on  Soenrity  of  Polioy.] — ^A  husband  covenautoil 
to  insure  his  life  for  1.200/.  and  assign  the  policy 
to  trustees,  and  confessed  a  judgment  to  thtmi  tu 
same  amount,  which  was  to  be  .called  in  if  policy 
not  kept  up.  Another  sum  of  80U7.  in  the  same 
settlement  was  lent  bv  the  trustees  to  the  bus- 
band  on  the  security  of  a  policy  to  that  amount 
on  husband's  life.  No  other  policy  was  assigneii. 
and  no  steps  taken  to  enforce  the  judgment  and 
covenant  : — Held,  that  the  proceeds  of  the  policy 
were  not  necessarily  to  be  considered  as  obtained 
in  pursuance  of  the  husband's  obligation,  and 
that  the  trustees'  liability  in  not  compelling  pay- 
ment dependeti  on  the  husband's  abilitv.  Ball 
V.  BalL  11  Ir.  Eq.  R.  370. 
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7.  Deficiency  in  Settled  Property.      ( 
In  DistributiTe  Sliare  Settled.]— Bv  a  I 


marriage  settlement  after  reciting  that  the  settlor 
waft  absolutely  entitled  to  7,000/.,  part  of  a  dis- ' 
tributive  share  in  an  estate  which  was  being , 
administered  in  chancery,  and  an  agreement  that ' 
5,()00/.,  part  of  the  7,0()0/.,  should  be  settled,  it 
^^ras  witnessed  that  5,(MM)/.  (part  of  the  7,0CM)/.  so 
belonging  to  the  settlor  as   before  mentioned)  i 
was  settled  upon  certain  trusts  : — Held,  that  the 
parties  claiming  under  the  settlement  were  not 
entitled,  the  distributive  share  failing  to  realise 
the  5,(K)0/..  to  have  the  difference  matle  up  out  of 
the  general  estate  of  the  settlor.  Eeanit  v.  Wyatt, 
31   Beav.  217  ;   8  Jur.  (N.s.)  499  ;  7  L.  T.  86 ; 
10  W.  R.  813. 

Life  Annuity— Arrears— Deficiexioy  of  Income 
— Charge  on  Corpus.] — By  marriage  settlement, 
dated  the  29th  Januar3%  1821,  two  sums  of  3,000^. 
and  1,000/.  (Irish  currency),  were  vested  in  triLs- 
tees  in  trust  to  pay  the  income  to  the  husband 
for  life,  and,  after  his  death,  in  case  the  wife  sur- 
vived to  pay  to  her  out  of  the  income  an  annuity 
of  200/.  (Irish  currency)  for  her  life  ;  and  after 
the  death  of  the  husband,  subject  to  the  said 
annuity,  in  trust  for  the  issue  of  the  marriage. 
At  the  date  of  the  settlement,  the  trust  bonds 
were  represented  by  two  bonds  for  3,000/.  and 
1,000/.,  bearing  interest  at  6/.  per  cent.,  given 
respectively  by  the  husband  and  the  wife's 
father.  They  were  paid  off  shortly  after  the 
marriage,  and  the  4,0<K)/.  was  invested  in  govern- 
ment stock,  which  produced  annually  1 1 2/.  13*.  6rf. 
only.  The  husband  died  in  1871,  and  the  wife 
died  in  1883,  leaving  one  daughter  issue  of  the 
marriage  : — Held,  that  the  executor  of  the  wife 
was  entitleil  to  be  paid  out  of  the  corpus  of  the 
trust  fund  a  sum  of  money  amounting  to  the 
difference  between  112/.  13^6//.  and  200/.  (Irish 
currency)  annually  during  the  eleven  and  a-half 
years  that  the  wife  survived  her  husband. 
Peppers  Trusts,  In  re,  13  L.  R.  Ir.  108. 

Business  on  Tmst  for  Sacoessiye  Tenants  for 
Life — Loss  during  First*  Profit  during  Beeond, 
Tenanoy  for  Life.]— In  an  action  to  execute  the 
trusts  of  a  settlement,  by  which  (inter  alia)  a 
business  was  assigned  to  trustees  on  tmst  for 
successive  tenants  for  life  and  remaindermen,  a 
receiver  and  manager  was  appointed  to  carry  on 
the  business.  During  the  life  of  the  first  tenant  for 
life  the  business  was  carried  on  by  the  receiver  at 
a  loss  ;  during  the  life  of  the  second  tenant  for  life 
profits  w^ere  earned  : — Held,  that  the  loss  must  be 
made  good  out  of  the  subsequent  profits,  and  not 
out  of  capital.  T'ptati  v.  Brown.  54  L.  J.,  Ch.  614  ; 
26  Ch.  D.  688  ;  51  L.  T.  591  ;  32  W.  R.  679. 

Insufficient  Mortgage  Security  —  Compound 
Interest.] — Money  which  was  settled  by  a  testa- 
tor's will  was  invested  by  the  trustees  of  the  will 
on  mortgage.  The  intei*est  fell  into  arrear,  an<l 
when  the  mortgaged  prof)erty  was  sold  it  realised 
a  sum  less  than  the  principal  of  the  mortgage 
money  : — Held,  that  the  sum  realised  by  the  sale 
must  be  apportioned  between  the  tenant  for  life 
of  the  settled  money  and  the  persons  entitled  to 
it  in  remainder,  in  the  projwrtions  which  the 
principal  of  the  mortgage  money  (which  belonged 
to  the  persons  entitled  in  remainder)  and  the 
arrears  of  interest  (which  belonged  to  the  tenant 
for  life)  bore  to  one  another,  without  any  com- 
putation of  compound  interest.  Mmtre^In  re, 
Moore  \,Johnsiyn,  54  L.  J.,  Ch.  432  ;  52  L.  T.  510. 


Fraudulent  Appointment — Bestitution.]  —A 

sum  of  stock  was  settled  in  1834  upon  trust  to 
keep  up  a  policy  of  assurance  on  the  life  of  D.,  and 
subject  thereto  upon  trust  for  D.  for  life,  and  after 
his  decease  the  fund  and  the  moneys  payable  under 
the  policy  were  to  be  held  in  trust  for  his  three 
children,  or  such  one  or  more  of  them,  and  in 
such  shares  and  proportions,  as  D.  should  by 
deed  or  will  api)oint.  In  1849  and  1850,  D.  and 
the  three  children  released  the  trustees  from  the 
stock  and  from  all  liability  to  keep  up  the 
policy,  D.  entering  into  a  covenant  to  keep  it 
up,  and  the  stock  was  transferred  by  the  trus- 
tees. In  1852,  D.  appointed  the  policy  to  B., 
one  of  his  daughters,  to  her  separate  use,  with- 
out restraint  on  anticipation,  upon  a  bai'gain 
with  her  that  she  should  suri'ender  the  policy 
and  pay  the  money  to  him.  He  promised  her  to 
effect  and  keep  on  foot  a  fresh  policy,  and  to 
settle  it  upon  the  same  trusts  as  the  old  one. 
The  trustees,  having  no  notice  of  the  bargain, 
transferred  the  policy  to  B.,  who  surrendered  it 
to  the  office  and  paid  the  proceeds  to  D.  D. 
effected  the  new  policy,  but  failed  to  devote  it 
effectually  to  the  trusts.  The  money  received 
on  the  surrender  of  the  policy  was  897/.,  but  the 
sum  which  would  have  been  payable  under  it  if 
it  had  been  kept  on  foot  till  D.'s  death  was  more 
tlian  5000/. :-— Held,  by  the  court  below,  that  the 
appointment  was  invalid,  and  that  D.'s  estate 
after  his  death  was  liable  not  merely  for  the 
897/.  which  he  had  received,  but  for  the  sum 
which  would  have  been  received  under  the 
policy  if  it  had  been  kejit  on  foot,  for  that  D. 
had  virtually  received  the  policy  ;  and  that  the 
5000/.  miLst  be  raised  out  of  his  estate  and  be 
distributed  as  in  default  of  appointment : — Held, 
on  appeal,  that  (apart  from  the  question  of  B.'s 
concurrence)  this  was  the  correct  measure  of 
liability,  for  that  a  person  making  a  fraudulent 
appointment  ought  to  be  held  liable  to  make 
good  the  whole  loss  occasioned  by  it  to  the  trust 
estate,  and  that,  moreover,  D.  w&s  liable  under 
his  covenant  to  make  good  all  loss  arising  from 
his  not  having  kept  the  policy  on  foot  ;  but 
that  B.  having  been  an  active  party  to  the 
transaction  could  not  complain  of  it,  and  that 
the  amount  payable  by  D.'s  estate  must  be 
diminished  by  the  share  which  she,  if  not  a 
party  to  the  transaction,  would  have  taken  in 
default  of  appointment,  and  that  D.'s  promise  to 
settle  a  fresh  policy,  which  promise  he  failecl  to 
keep,  was  not  a  misrepresentation  entitling  her 
to  say  that  she  had  been  de<?eived  into  con- 
curring in  the  transaction  and  was  to  be  treated 
as  if  she  had  not  concurreil.  Deane,  In  re, 
Bridger  v.  Deane,  42  Ch.  D.  9  ;  61  L.  T.  492  ; 
37  W.  R.  786— C.  A.  And  see  Page  v.  Leapntg- 
well,  18  Ves.  463.    See  also  vases,  ante,  col.  837. 

8.  Augmentation  of  Settled  Property. 

a.  In  General. 

Hniband  not  Purohaser  of  Accesgloni  to 
Wife*g  Portion.! — Settlement  by  husband  in 
consideration  of  portion  of  fortune  which  he 
would  have,  or  receive  on  his  marriage,  limited  to 
the  portion  received  upon  the  marriage,  not  ex- 
tending to  make  him  a  purchaser  of  future 
accessions,  unless  clearlv  the  intention.  Carr  v. 
Taylor,  10  Ves.  674 ;  8  R.  R.  40. 

Additioni  to  Settled  Fund  under  Proviso.] — 

By  a  post-nuptial  settlement,  a  wife  settled  sav- 
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ings  of  her  separate  estate  upon  trusts  for  herself 
aud  her  husband  successively  for  life,  with  re- 
mainder to  their  two  sons,  with  a  proviso  that  in 
the  event  of  the  death  of  either  under  twenty- 
five,  without  issue,  his  share  should  go  to  the 
survivor.  There  was  also  a  proviso  that  the  hus- 
band or  wife  should  be  at  liberty  to  add  any 
part  of  the  dividends  to  the  sum  invested,  and 
that  the  sum  to  be  so  added  should  be  subject  to 
the  like  trusts  as  the  original  fund.  The  wife 
invested  in  the  names  of  the  trustees,  but  with- 
out communicating  the  fact  to  them,  various 
Slims  arising  partly  from  accumulations  of  the 
tliVidends  and  partly  from  funds  derived  from 
other  sources,  and  after  the  death  of  the  husband 
and  of  both  of  the  sons  without  issue,  the 
executor  of  the  survivor  of  the  sons  instituted 
a  suit  to  have  the  trusts  of  the  settlement 
executed : — Held,  that  it  was  not  a  sufficient 
defence  on  the  part  of  the  settlor  as  to  the  addi- 
tions to  the  fund  that  she  had  invested  them  imder 
a  misapprehension  as  to  the  effect  of  the  settle- 
ment. Muggcrldge  v.  Stanton^  1  I>e  G.  F.  &  J.  1U7; 
1  L.  T.  44  ;  8  W.  R.  69. 

Held,  also,  that  all  the  additions  were  subject 
to  the  trusts  of  it,  and  there  not  a])pearing 
sufficient  probability  of  establishing  in  a  cross- 
suit  a  case  of  mistake,  the  court  refused  to 
give  an  opix)rtunity  to  institute  such  a  suit.    Ih. 

Af  Advaneement.]— Whcrc  A.  B. invcstetl 

some  of  the  funds,  subject  to  the  trusts  of  his 
settlement,  in  the  purchase  of  real  estate,  and 
abided  some  money  of  his  own  : — Held,  that  it 
was  an  advancement  to  the  parties  entitled 
under  the  settlement.  OuJteletj  v.  Anttruth^r^  10 
Beav.461. 

Appointment  of  Original  Fnnd  Only.]— 


Consols  were  vested  in  the  trustees  of  a  marriage 
settlement  for  the  husband  and  wife  successively 
for  life,  with  remainder  for  the  benefit  of  the 
children.  The  husband  directetl  the  bankers  who 
received  the  dividends  and  paid  them  to  him 
under  a  power  of  attorney  from  the  trustees,  to 
invest  an  tuiditional  sum  of  2,000/.  consols  in  the 
names  of  the  same  trustees,  so  that  they  might 
receive  the  dividends  as  before.  The  bankers  in- 
vested the  sum  as  directed,  and  paid  the  dividends 
of  the  aggregate  fund  to  the  husband  during  his 
life.  No  notice  was  given  to  the  tmstees  of  the 
fresh  investment  : — Held,  that  there  was  no  re- 
sulting trust  of  the  2.00U/.  for  the  husband,  but 
that  it  became  subject  to  tlie  trusts  of  the 
settlement,  as  an  augmentation  of  the  trust  fund. 
CurtPit,  In  re,  L.  R.  14  Eq.  217  ;  2H  L.  T.  863. 

A  fund  was  vested  in  trustees  on  the  usual 
trusts  of  a  marriage  settlement.  The  husband 
added  a  further  sum  as  an  augmentation  of 
the  trust  fund.  F'oiir  years  afterwards  the 
huslmnd  and  wife,  under  a  power  in  the  settle- 
ment, appointed  the  original  fund,  "  or  the 
trust  fund  and  property  representing  the  same," 
to  two  of  their  children  : — Held,  that  the  appoint- 
ment passed  only  the  original  fund,  and  not  the 
augmentation.    lb. 

Aoeraed  Sharet— Appointment  of  whole.]— By 

a  settlement,  trustees  were  directed  to  be  pos- 
sessed of  1,760Z.  in  trust  for  a  daughter,  and  her 
sons  at  twenty -one,  and  daughters  at  twenty-one 
or  marriage.  Like  trusts  of  two  other  sums  of 
1,760Z.  were  declared  for  two  other  daughters 
and  their  children.  Benefit  of  survivorship  and 
accruer  between  the  three  daughters  and  their 
children,  in  default  of  children,  was  declared, 


with  a  declaration,  that  the  provisions  appli- 
cable to  the  original  shares  should  apply 
to  such  surviving  or  accrued  shares;  and  it 
was  provided,  that  if  either  of  the  three 
daughters  should  die  without  having  or  leaving; 
any  child  who  should  attain  a  vested  int'erest, 
she  might  dispose  of  any  part  of  *'  her  share,"  not 
exceeding  one-third,  by  deed  or  will.  On  the 
death  of  one  of  the  three  daughters,  her  >hare 
accrued  among  the  survivors.  One  of  the  sur- 
vivors then  died  without  a  child,  and  appoiated, 
by  will, "  one-third  of  her  share  or  shares,  as  well 
accrued  as  original,  in  the  said  sum  of  5,2dO/.*^ 
The  trustees  imid  so  much  of  the  share  of  the 
testatrix  as  hail  accrual  into  court,  under  the 
Trustee  Relief  Act : — Held,  that  the  previous 
provisions  of  the  settlement  consolidated  the 
accrued  with  the  original  shares,  and  that  the 
power  to  api)Oint  overrode  the  whole  share  thus 
consolidated.  Ilttirhhiwn'M  SetUewent.  In  re,  5 
De  G.  &  Sm.  681 ;  17  Jur.  59. 

Appreeiation  of  Seenrlties— Specifio  Fnnd — 
Aliqnot  Parts — ^Apportionment.] — ^The  doctriDe 
of  Page  v.  Leapingwell  (18  Ves.  463)  that,  where 
'  various  parts  of  a  specific  fund  are  disposed  of  in 
such  a  way  as  to  exhaust  the  fund,  they  are  to 
be  treate<l  as  aliquot  parts  of  the  fund,  and  must 
I  all  abate  if  there  is  a  deficiency,  applies  also  to 
j  cases  where  the  securities  on  which  the  fund  is 
invested  have  incrcasetl  in  value,  and  there  is  a 
surplus.  A  settlement  of  10,0(K)Z.  by  which 
o.OOOZ.  is  given  to  A.  and  the  residue  to  B. : — 
Held,  on  the  true  construction  of  the  settlement, 
to  be  a  division  of  the  fund  into  moieties,  so  that 
the  surplus  funds  arising  from  an  increase  in  the 
value  of  investments  must  be  shared  equally 
between  A.  and  B.  PhlWpA,  In,  re,  Eddmces  v. 
Phillip*,  66  L.  J.,  C'h.  71 4 -C.  A. 

Windfalls— Capital  or  Income.] — A  large  |)art 
of  the  income  of  a  settletl  estate  was  deriveil 
from  the  thinnings  and  cuttings  of  larcii  planta- 
tions, and,  during  a  tenancy  for  life,  high  winds 
blew  down  a  very  large  proportion  of  the  larches, 
and  it  became  necessary  for  the  gooti  cultivation 
of  the  estate  to  remove  almost  the  whole  of  those 
which  remained.  It  was  estimated  that  it  woulil 
take  forty  years  for  the  plantations  to  yield  the 
same  income  as  before  : — Held,  that  the  tenant 
for  life  was  not  entitled  to  receive  the  proceeds 
of  sale  either  of  the  trees  not  blown '  doi*-u  but 
which  had  to  be  reraove<l,  or  of  the  trees  which 
were  actually  blown  down,  but  that  the  whole  of 
the  i)roceeds  of  sale  must  be  invested  as  capital. 
But  held,  that  the  tenant  for  life  was  entitled  to 
receive  out  of  the  income  arising  from  the  in- 
vestetl  fund  and  the  plantations  a  fixed  annual 
sum,  equal  to  the  average  income  which  would 
have  been  derivetl  from  the  plantations  if  no 
gales  had  occurred— such  sum,  if  necessary,  to  be 
made  up  out  of  capital ;  the  trustees  to  be  at 
liberty  to  have  recourse  to  the  investments  or 
the  income  of  the  plantations  for  the  purpose  of 
fresh  planting.  Harrimm,  In  re,  Har^i^oH  v. 
HarriMn,  54  L.  J.,  Ch.  617  ;  28  Ch.  D.  220  ;  62 
L.  T.  204  ;  S3  W.  R.  240— C.  A. 

Minerals— Coals  won  by  Innocent  Trespassen 
—Compensation  Moneys.] — Minerals  were  de- 
vised by  will  upon  trust  for  B.  for  life  without 
impeachment  of  waste,  with  remainder  on  trust 
for  the  defendant  for  life  without  impeachment 
of  waste,  with  remainders  over.  During  the  life, 
and  also  after  the  death  of  B.,  part  of  these 
minerals  were  won  by  instroke  by  the  ownere  of 
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adjoining  mines,  who  had  trespassed  innocently 
And  paid  compensation  moneys  for  so  doing : — 
Held,  that  the  moneys  paid  in  respect  of  the 
mineralH  so  won  during  the  respective  lives  of  B. 
And  the  defendant,  belonged  to  the  estate  of  B. 
xind  to  the  defendant  repsectively.  Barringttm, 
Jn  rf,  Gamleti  v.  Lyon,  56  L.  J.,  Ch.  175  ;  33 
Ch.  D.  523  ;  55  L.  T.  87  ;  35  W.  R.  164. 

Coalg  required  for  Support  of  Bailway— 


Compensatioii  Moneys.] — ^The  minerals  were  leased 
by  the  testator.  A  railway  passed  over  a  i)ortion 
<if  the  lands  under  which  they  lay,  and  after  the 
<leath  of  B.,  the  lessee  gave  the  milway  company 
notice  of  his  desire  to  work  the  minerals  lying 
under  and  adjoining  a  jwrtion  of  the  railway. 
The  company  gave  a  counter-notice  that  these 
minerals  were  i*equired  for  the  support  of  the 
iiiilway,  and  ultimately  jjaid  compensation 
money,  paH  of  which  was  apportioned  as  paid 
in  respect  of  the  lessor's  interest : — Held,  that  as 
the  minerals  in  respect  of  which  the  compensa- 
tion money  had  been  j)aid  were  not  of  such  ex- 
tent that  they  could  not  possibly  have  been  got 
during  the  life  of  the  existing  tenant  for  life,  the 
<lefemiant,  as  such  tenant  for  life,  was  entitled 
to  such  apportioned  jwirt  of  the  compensation 
money  under  s.  74  of  the  Lands  Clauses  Con- 
^>lidation  Act,  1845.     Ih. 

b.    Bonu868  on  Insurance  Polloies. 

Bound  by  Settlement.] — Bonuses  on  a  policy 
held  to  be  subject  to  the  trusts  of  a  marriage 
settlement.  Gilly  v.  Burley,  22  Beav.  619  ;  2 
Jur.  (N.S.)  897  ;  4  W.  R.  769. 

Upon  the  construction  of  a  settlement : — 
Held,  that  the  policy  effected  in  the  names  of 
trustees  was  itself  settled  ;  but  that,  under  the 
■covenant  of  the  husband  and  the  rules  of  the 
company,  the  husband  was  entitled  to  an  option 
to  have  any  bonus  applied  in  reduction  of  the 
premiums.    Ih. 

Bonuses  having  been  declared,  the  husband 
■continued  to  pay  the  full  premiums  : — Held,  on 
his  death,  that  the  bonuses  were  accretions  to 
the  trust,  and  did  not  belong  to  his  executors.   2b, 

By  a  marriage  settlement  the  husband  cove- 
nanted to  effect  a  policy  of  insurance  on  his  life, 
in  the  names  of  trustees,  for  the  sum  of  2,500/., 
and  to  settle  "  the  said  sum  of  2,500/."  upon 
■certain  trusts : — Held,  that  the  trastees  were 
■entitled  to  the  bonuses  which  accrued  upon  the 
l)olicy.    Ih. 

Af  againet  Auigneei  in  Bankruptoy.]— 


Where  by  his  marriage  settlement  the  husband 
■covenanted  to  insure  his  life  for  3,000/.,  and 
"  that  the  said  3,000/.  under  the  policy  should  be 
settled,  &c.,  and  that  the  trustees  should  stand 
possessed  of  the  ix)licy  and  of  the  said  sum  of 
3,(M)0/.  upon  certain  tnists  for  the  benefit  of  the 
wife  and  children  of  the  marriage  : — Held,  after 
the  bankruptcy  and  death  of  the  husband,  that 
the  bonuses  payable  on  the  policy  belonged  to 
the  trustees  and  not  to  the  assignees.  Parhes  v. 
Bi^t  9  Sim.  388  ;  8  L.  J.,  Ch.  14. 

Ai  against  Legatees.] — The  trustees  of  a 


marriage  settlement  were  directed  to  keep  up 
the  premiums  of  a  policy  ''  to  be  taken  out  from 
some  office  in  England  or  Ireland  *'  on  the  life 
and  in  the  name  of  W.,  the  husband,  out  of  the 
annual  income  of  the  property  in  the  settlement. 
They  were  then  directe<l  to  stand  possessed  of 
the  policy,  and  a  sum  of  4,000/.  tliereby  to  be 


.  raised  or  secured  upon  cei-tain  tnists,  after  the 
,  decease  of  W.,  for  the  wife  and  the  children  of 
the  marriage.  W.  covenantctl  to  execute  a 
i  regular  assignment  of  the  policy,  "  together  with 
!  the  said  sum  of  4,0(K)/.  sterling,  to  be  insured 
upon  the  trusts  and  for  the  purposes  aforesaid.'* 
W.  did  actually  assign  to  the  trustees  an  Irish 
ix)licy  for  4,000/.,  Irish  currency,  which  he  had 
effected  before  the  date  of  the  settlement.  Some 
time  after,  the  trustees  allowed  the  policy  w> 
assigned  to  drop,  and  effected  an  English  policy 
on  the  life  of  VV.,  but  in  their  own  names,  for 
3,666/.  13x.  4</.,  which  sum  of  English  currency 
they  were  advised  was  equivalent  to  4,000/.  Irish 
currency.  This  policy  they  purported  to  hold 
on  the  tnists  of  the  settlement  in  substitu- 
tion for  the  Irish  policy  of  4.000/.,  and  they  jjaid 
the  premiums  out  of  W.'s  life  income,  as  directed 
by  the  settlement.  He  afterwards  died,  having 
bequeathed  the  bonuses,  which,  with  the 
3,666/.  I'M  4d.,  amountetl  to  nearly  5,000/.,  on 
certain  trusts  : — Held,  that  the  bonuses  belonged 
to  the  trustees  of  the  settlement,  and  ditl  not 
pass  by  the  will  of  W.  Warren  v.  WyhaiiJi^  12 
Jur.  (N.S.)  639  ;  15  L.  T.  155. 

Passing  under  Power  to  Bequeath.] — A  policy 
of  insurance  for  3,(X)0/.  on  A.'s  life  was  ns-Mgnetl 
to  trustees,  and  by  a  deed  of  even  date  trusts 
were  declared  of  it  by  the  description  of  *'  the 
sum  of  3,000/.  for  which  A.'s  life  was  insured," 
and  power  was  given  to  B.  to  dispose  of  it  by 
will.  B.,  after  reciting  the  settlement,  be- 
queathed 1  ,«K)0/.,  jMirt  of  the  sum  of  3,<K)0/..  to  A., 
and  the  remaining  sum  of  2,0<M)/.  to  C.  At  A.'s 
death  9,000/.  was  received  under  the  policy  : — 
Held,  that  the  whole  fruits  of  the  policy  were 
subject  to  the  trusts  of  the  settlement,  and  passed 
by  the  bequests  to  A.  and  C.  in  proportion  to 
their  legacies.  Courtney  v.  Ferrerg,  1  Sim.  137 ; 
5  L.  J.  (O.S.)  Ch.  107. 

Express  Trust  for  Settlor.] — A  policy  of  as- 
surance on  the  life  of  H.  was  taken  in  the  names 
of  trustees,  and  a  settlement  was  executed  by 
virtue  of  which  the  bonuses  payable  on  the 
policy  were  to  be  held  upon  trust  for  H.,  and 
the  money  assured,  cm  the  trusts  of  the  settle- 
ment. H.  obtained  jx)ssession  of  and  misappro- 
priated a  portion  of  the  tmst  funds  : — Held,  that 
the  trustees  were  not  entitled  as  against  H.'s 
executrix  to  impound  or  retain  the  bonu.«»es  to 
make  good  the  trust  funds  misappropriate*  1  by 
H.,  not  as  being  settled  property,  because  there 
was  a  prior  resulting  trust  of  them  for  H..  not 
by  wav  of  set-off,  l)ecause  they  were  not  pavable 
till  after  H.'s  death.  IlnU^t  y.IiaUett.  49  L.  .J., 
Ch.  61  ;  13  Ch.  D.  232;  41  L.  T.  723;  28 
W.  R.  321. 

Bonus  appUed  for  Child's  Maintenanoe.] — A 

life  policy  of  assurance  was  settled  on  the  Uiar- 
riage  of  A.  and  B.  on  B.,  the  wife,  for  life,  with 
remainder  to  A.,  the  hiLsband,  for  life,  with 
remainder  to  the  children  of  the  marrinjre  at 
twenty-one,  with  remainder,  in  default  of  chil- 
dren, as  B.  should  appoint.  B.  appointed  her 
interest  to  A.,  and  died,  leaving  one  child.  After 
B.'s  death  a  bonus  became  payable  on  the  policy. 
A  j)etition  was  presented  by  the  tnistees  and  A., 
stating  that  A.  was  unable  to  support  his  chikl, 
and  was  going  to  emigrate,  and  praying  that  the 
sum  receivable  in  resj)ect  of  the  bonus  might  l^e 
paid  to  the  trustee,  and  applicnl  for  the  mainte- 
nance of  the  child.  The  jutiyer  of  the  petition 
was  grante<l,  on  con*  lit  ion  that  A.  giive  \\\t  his 
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life  interest   under  the  settlement.    Hayn^  Ejc 
jmrte,  18  L.  J.,  Ch.  441  ;  13  Jur.  762. 

Settlement  of  Policy  already  effected— Becital 
of  Amount.] — A  marriage  settlement  recited  that 
the  settlor,  the  husband,  had  in  pursuance  of 
agreement  effected  insurances  on  his  life  for  the 
sums  of  2,000/.  and  5,000/.,  and  had  given  a 
bonus  to  secure  the  sum  of  7,000/.,  and  provided 
that  the  trustees  should  stand  possessed  of  the 
said  sums  of  2,000/.  and  5,000/.,  so  assured  on 
the  trusts  of  the  settlement : — Held,  that  the 
lx)nuses  did  not  pass.  Dimivill^  v.  Lamh^  9  Hare 
(App.)  xxxii. ;  1  W.  R.  246. 

0.   Bonuses  on  Stock  and  Shares. 

Kew  Sharei  created  out  of  Profltt.]  —  Five 
shares  in  a  company  were  settled  upon  trust  for 
J.  for  life,  with  remainder  to  her  children. 
During  the  life  of  J.,  in  pursuance  of  resolutions 
passeil  by  general  meetings  of  the  company,  the 
capital  of  the  company  was  on  several  occasions 
increase<l  by  converting  into  shares  a  portion  of 
the  half-yearlv  profits  of  the  company,  and  dis- 
tributing such  shares  among  the  shareholders 
ratably  accoixling  to  the  number  of  their  shares. 
In  this  manner  several  new  shiires  were  allotted 
to  the  trustees  of  the  settlement.  After  J.'s 
death,  these  new  shares  were  claimed  by  her 
personal  representative : — Held,  that  the  new 
shares  formed  part  of  the  capital  of  the  settle- 
ment fund.  Barton^  In  r<*,  37  L.  J.,  Ch.  194  : 
L.  R.  5  Eq.  238  ;  17  L.  T.  594  ;  16  W.  R.  392.  S.  P., 
IhHhjeuM,  Ejt  parte,  and  In  re,  Ir.  R.  11  Eq.  99. 

Profits  divided  among  Proprietors.] — By  a 

marriage  settlement,  some  shares  in  the  London 
Assurance  Company  were  settled  on  the  husband 
and  wife  for  their  lives,  and  after  their  deaths 
on  their  children,  and  it  was  provided  that,  if 
any  bonus  should  be  given  by  way  of  increase 
of  the  capital  of  the  trust  funds,  it  should  be 
added  to  the  cai)ital,  but  if  it  should  be  given 
by  way  of  interest  or  dividend  it  should  be  paid 
to  the  pereon  entitled  to  receive  the  dividends 
of  tlie  trust  funds  for  the  time  l)eing.  At  a 
meeting  of  the  company  the  usual  dividend  of 
1/.  per  share  was  voted,  and  it  was  resolved  that 
a  certain  sum  should  be  taken  out  of  the  profits 
of  the  company,  and  divided  amongst  the  pro- 
prietors ill  proportion  to  their  shares : — Held, 
that  the  addition  made  in  pursuance  of  the 
resolution,  was  to  be  considered  as  part  of  the 
capital  ofthe  trust  fund.  Ward  v.  ComheJ  Sim.  634. 

Annuity — Surplus  Dividends  and  Bonuses.]— 

A  sum  of  7.500/.  bank  stock  was  vested  in  trus- 
tees upon  tnist  out  of  the  proceeds  thereof  to 
pay  an  annuity  of  561/.  to  I.,  for  life,  and  invest 
the  residue  in  bank  stock  or  government  secu- 
rity :  and  upon  trust  that  after  the  decease  of 
I.  the  7.5<M)/.  bank  stock,  and  the  savings  of  the 
dividends  or  proceeds  thereof,  be  divided  into 
five  e«iual  shares,  a  share  to  be  transferred  to 
each  of  five  pei-sons  therein  named.  One-fifth  of 
the  7.5O0/.  bank  stock  was,  upon  the  marriage 
of  one  of  the  pei"sons  entitled  to  the  corpus  of 
the  trust  fund  in  the  lifetime  of  the  annuitant, 
made  the  subject  of  settlement : — Held,  upon 
the  intention  of  the  parties,  to  be  gathered  from 
the  nature  of  the  instrument  and  upon  its  con- 
struction, that  one-fifth  of  accretions,  by  way  of 
bonus,  subsequently  added  to  the  original  capital 
sum,  and  also  one-fifth  of  the  surplus  dividends, 
were  subject  to  the  trusts  of  the  settlement. 
Phtnhctt  V.  Manf(field,  2  Jo.  &  Lat.  344. 


Tenant  for  Life  entitled  but  not  elaiwiliig 
Bonus.] — Stock  stood  in  the  names  of  t^lstee:^, 
upon  trust,  under  a  marriage  settlement,  to  |iay 
the  dividends  "of  the  stock,  together  with  such 
bonuses  as  should  from  time  to  time  be  all<»weil 
thereon,  when  and  as  the  same  should  become 
payable,"  to  A.  and  his  wife,  and  the  surAivor. 
for  life  : — Held,  that  A.  was  absolutely  entitled 
to  a  bonus  declarect  pending  his  life  estate.  Jlit- 
tarn"*  Settlement  Jn  re,  4  Jur.  (N.S.)  1077. 

A.  did  not  possess  himself  of  the  bonus,  but 
allowed  the  same  to  be  added  to  the  capitaU 
and  received  the  dividends  on  the  whole.  On 
his  death  : — Held,  that  the  wife,  as  survivor,  was- 
entitled  to  receive  the  bonus.    Ih, 

To  whole  Bonus.] — Where  a  party  was- 


entitled,  a.s  tenant  for  life,  to  the  dividends  of 
stock  of  the  Royal  Exchange  Company,  whieb 
had  for  many  years  previously  declareid  half- 
yearly  dividends  on  the  stock,  but  in  1840  de- 
clared, in  addition  to  the  ordinary  dividencl, 
that  a  distribution  of  5  per  cent,  out  of  the 
accumulated  property  should  be  paid  : — Held, 
that  the  tenant  for  life  was  entitled  to  the 
whole,  and  not  merely  to  the  interest  on  the  bonus 
when  invested.  Price  v.  Anderwn,  15  Sim.  473. 
S.  P.,  Preston  v.  Melville,  16  Sim.  163. 

Passing  to  Assignee  during  Life  of  Tenant, 
for  Life.] — A.  being  entitled  to  a  reversionary 
beneficial  interest  in  12,000/.  bank  stock,  standing^ 
in  the  names  of  trustees,  assigned,  **  during  the 
life  of  the  tenant  for  life,  by  the  description^ 
3,0(H»/.  part  of  the  12,0(K>/.  bank  stock,  subject 
to  the  life  interest  of  Mrs.  N.  therein,"  for  a 
money  consideration.  Notice  was  given  to  the 
trustees  : — Held,  that  this  carried  to  the  assignee 
all  the  bonuses  declared  subsequently  to  the 
assignment,  and  during  the  life  of  the  tenant 
for  life.  Arinstrong,  In  re,  3  K.  &  J.  4H6  : 
26  L.  J.,  Ch.  658  ;  3  Jur.  (N.S.)  612  ;  5  W.  R.  691*- 

Dividend  ftom  Surplus  of  Insuranoe  Fund, 
not  Bonus.] — On  the  maniage  of  H.  and  D. 
sixteen  shares  in  a  company  were  vested  in. 
trustees  to  pay  the  interest,  dividends,  ami 
yearly  proceeds  to  D.,  the  wife,  for  her  life,  or 
such  pei'sons  as  she  should  appoint,  for  her 
separate  use,  and  there  was  a  proviso,  that  if 
any  bonus  should  be  declared  in  respect  of  the 
shares,  they  should  be  invested  in  augmentation 
of  the  settlement.  The  company,  being  their 
own  insurers,  carried  over  5/.  per  cent,  on  their 
floating  stock  to  the  insurance  fund,  and  declared 
a  dividend  out  of  the  surplus,  if  any,  year  by 
year  among  the  shareholders,  and  carried  forward 
small  sums  left  out  of  such  surplus  to  the  follow- 
ing year,  and  so  on  de  anno  in  annum  : — Held,, 
that  these  additional  payments  were  not  bonuses, 
and  that  the  wife  was  entitled  to  them  for  her  life- 
IIoIUm  v.  Allan,  12  Jur.  (N.s.)  638  ;  14  W.  R.  980. 

Inoome  during  Interval  Undisposed  of  by- 
Settlement.] — A.,  on  her  marriage,  assigned 
1,000/.  in  trust  to  pay  all  interest,  dividends, 
and  other  profits  to  M.,  her  intended  husband, 
for  life  or  until  bankruptcy,  and,  after  his  death 
or  bankruptcy,  to  permit  A.  to  receive  them ; 
and,  after  the  death  of  A.  and  M.,  principal  and 
all  interest  to  go  amongst  the  children  of  the 
marriage  ;  but  in  case  there  should  be  no  child- 
ren living  at  A.'s  death,  then  as  she  should 
appoint,  and,  in  default  of  appointment,  for  the 
persons  entitled  as  her  next  of  kin,  as  if  she  had 
died     intestate    and    unmarried.      M.    became 
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bankrupt  in  A.*s  lifetime  ;  she  died  in  1865,  and 
M.  in  1871  ;  there  were  no  children  of  the 
marriage,  and  A.  executed  no  appointment :  the 
trustees  retained  the  dividends  after  her  death, 
and,  on  the  death  of  M.,  paid  the  accretions  into 
court : — Held,  that  the  diridends  which  had 
accnieil  between  the  death  of  A.  and  the  death 
of  M.  were  undisposed  of  by  the  settlement ; 
that  they  did  not  follow  the  corpus  as  accessory  : 
and  that  the  administrator  of  A.  was  entitled 
to  receive  them  in  trust  for  the  personal  repre- 
sentative of  M.  Frank  v.  Macfutt/,  Ir.  R.  7 
Eq.  287. 

Benewed  Leases.]— See  Trust  and  Trustee. 


C.  EXECUTED      SETTLEMENTS— LI MITA- 
TIOXS  AND  INTERESTS  CREATED  BY. 

1.  Construction — General  Principles. 

Intention.] — The  intention  of  parties  appear- 
ing in  a  deecl  always  governs  the  court  in  con- 
structions.   Hodg«on  v.  Bmsu*y,  2  Atk.  91. 

The  court  will  make  a  favourable  exposition 
in  words  in  marriage  settlements  to  sup)K>rt  the 
intention  of  the  parties  ;  the  same  as  to  volun- 
tary settlements.    lb. 

Articles  previous  to  settlement  cannot,  in 
general,  be  read  to  construe  the  settlement,  un- 
less the  bill  is  brought  to  rectify  the  settlement, 
or  the  settlement  refers  to  them.  Pritchard  v. 
Quificluiuty  Ambl.  147. 

The  court  will,  from  the  general  frame  of  a 
settlement,  collect  the  intent,  contrary  to  the 
express  words  of  a  particular  clause.  Xorth- 
vmberland  {Earl)  v.  Etjrewont  {^Earl)^  1  Eden, 
435. 

Where  parties  to  a  deed  of  settlement  con- 
template several  states  of  circumstances,  and 
there  is  found  on  the  face  of  the  instrument  a 
clear  and  distinct  expression  of  intention  to  pro- 
vide for  one  event  which  has  precisely  hapi>ened, 
the  terms  of  gift  so  expressed  are  not  to  be 
supersetled,  nor  their  effect  destroyed,  by  any 
ambiguity  of  terms  nseti  solely  in  reference  to 
other  events  or  states  of  circumstances  which 
have  not  hap})ened.  BUI  v.  Iladd'vmfton  (^Earl), 
8  Cl.  Jc  F.  168. 

Of  the  intention  which  is  necessary  for  the 
efficacy  of  a  deetl.    Uuf/hes  v.  WellSf  16  Jur.927. 

Expediency.] — In  the  construction  of  marriage 
settlements,  courts  of  equity  will  not  act  upon  ' 
any  views  of  expediency  or  inexpediency  of  their 
provisions.     Smyth  v.  Ihlet/y  3  Y.  ic  C.  142  ;  7 
L  J.,  Ex.  Eq.  34. 

Character  of  Initmment— Besalt.l — Though  | 
there  may  not  be  any  different  rule  of  construc- 
tion applicable  to  wills  and  settlements,  yet  the 
different  character  of  the  instrument  is  a  cir-  ' 
cumstance  to  be  weighed  in  determining  the 
effect  of  the  disposition  it  contains :  shares 
under  a  settlement  being  held  not  to  be  vested, 
might  create  a  resulting  trast  for  the  settlor, 
whilst  in  a  will  the  residuary  legatee  might  take. 
Farrvr  v.  Barker ^  9  Hare,  744. 

Inooniiitent  Claneeg.]— Principles  on  which 
the  court  proceeds  in  putting  a  construction 
upon  inconsistent  clauses  in  a  settlement. 
Bn»h  V.  Wat  kins,  14  Beav.  425. 

Power  Beierred  to  Settlor.] — Where  owner  of 
estate  in  voluntary  deed  reserves  power  to  him- 


self :  it  is  to  be  construed  more  favourably  than 
power  reserved  to  a  stranger.  Fitzgerald  v. 
Favrimbergt'j  Fitzg.  220. 

If  freeman  of  London  makes  vohmtary  deed 
in  consideration  of  love  and  affection  only,  and 
reserves  power  over  estate  to  himself,  the  propeity 
still  continues  in  him.  and  is  subject  to  cust(»m. 
SmitJi  v.  Fellows,  2  Atk.  62. 

Forfeiture  Clanse— Trust  for  Husband  till 
Bankraptcy  or  Death— Limitation  over  on  ]>eatlL 
of  Hniband—Implieation— Interim  Income.] — 

By  a  marriage  settlement  certain  funds  belong- 
ing to  the  wife  were  settled  upon  trust  to  pay 
the  income  to  the  wife  for  life,  and  after  her 
death  to  the  husband  until  he  shoiUd  become 
bankrupt  or  alienate  the  same  or  until  his  death, 
whichever  should  tii*st  happen  ;  and  after  the 
decease  of  the  survivor  of  the  wife  and  husband, 
then  uix)n  trust  for  the  children  of  the  marriage. 
The  husband  became  a  liquidating  debtor,  and 
then  the  wife  died,  leaving  her  husband  surviv- 
ing :— Held,  that  the  limitation  over  had  taken 
effect,  and  that  the  income  of  the  trust  fund 
between  the  death  of  the  wife  and  the  death  of 
the  husband  belonged  to  the  children.  Tred- 
well,  In  re  ([1891]  2  Ch.  640),  distinguisheil. 
Akeroyd'n  Sittlemrnt,  In  re. Roberts  v.  Akerot/d. 
63  L.  J..  Ch.  32  ;  [18931  3  Ch.  363 ;  7  R.  405  ; 
69L.  T.474— C.  A. 

General  Beference — ^Time  when  Gift  to  take 
Effect.] — A  general  reference  in  a  gift  to  the 
terms  of  a  former  dis|)osition  does  not  determine 
the  time  when  the  gift  is  to  take  effect.  By 
a  marriage  settlement  a  fund  was  settled  by 
the  husband  in  favour  of  the  husband  and  wife 
during  their  respective  lives,  and  after  the 
decease  of  the  survivor  for  the  children.  An- 
other fund  was  settled  bv  the  husband's  mother 
for  herself  for  life,  and  after  her  decease  uikui 
such  of  the  trusts  thereinbefore  declared  con- 
cerning the  fii-stfundin  favour  of  the  children 
as  should  be  then  subsisting  or  capable  of  taking 
effect  : — Held,  that  the  trust  of  the  second  fund 
m  favour  of  the  children  ai-ose  at  once  uj)on  the 
death  of  the  tenant  for  life  in  the  lifetime  (»f 
the  husband  and  wife.  Hare  v.  Hare,  24  W.  K. 
57.'), 

Joint  Tenancy.] — Settlement  to  permit  ''all 
and  every  the  children  to  take  rents,  kc,  t(> 
them  and  their  heirs  for  ever."  They  are  joint 
tenants,  not  tenants  in  common.  Stratton  w 
Best,  2  Bro.  C.  C.  2.S3. 

Lands  are  settled  to  the  use  of  the  husband 
and  wife  for  their  lives,  remainder  to  the  heirs 
of  both  their  bodies.  The  children  of  this  mar- 
riage are  joint  tenants,  and  if  any  one  dies 
before  severance,  his  share  shall  survive  to  the 
others.  There  is  nothing  hai*d,  severe,  or  un- 
reasonable in  the  law  of  joint  tenancy,  there 
being  always  an  equal  chance  of  survivorship  in 
all  the  joint  tenants.  If  any  of  them  have  a 
bad  opinion  of  their  own  lives,  they  may  sever  ; 
but  if  the  joint  tenancy  be  not  severed,  it  is  an 
evidence  of  intention  in  the  party  to  submit  t<v 
the  chance  of  survivorship,  or  of  that  supineness 
and  neglect  to  which  the  law  affords  no  assistance. 
Stai)les  V.  Maurice,  4  Bro.  P.  C.  680. 

A  sum  of  money  was  remitted  to  England  to 
be  secured  for  the  benefit  of  a  married  woman 
and  her  children,  so  that  the  same  might  not 
come  to  the  hands  of  her  husband  : — Held,  that 
they  took  as  joint  tenants.  Bustard  v.  Sannderit^ 
7  Beav.  92  :  7  Jur.  986. 
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Cliange  of  Domicil — Lex  loci  Coxitrftctas.] — 

^n  the  2nd  August,  1826,  A.,  a  domiciled  Scotch- 
man, married  the  plaintiff  (then  H.  G.  I.,  a 
domiciled  Englishwoman),  they  having  two  days 
previously  both  executed  a  settlement  in  writing 
in  the  Scotch  form,  whereby  A.  bound  himself, 
his  heirs,  executors,  and  successors,  to  pay,  after 
his  decease,  an  annuity  to  H.  G.  I.,  his  promised 
sj)Ouse,  for  her  life,  and  certain  portions  for  the 
children  of  the  maiTiage,  to  be  divisible  amonest 
them  in  manner  therein  mentioned.  The  settle- 
ment then  provided  as  follows  : — *'  For  which 
causes,  and  on  the  other  part,  H.  G.  I.  assigns 
over  to  and  in  favour  of  herself  and  A.,  her  pro- 
miseil  spouse,  in  conjoint  fee  and  life  rent,  and 
the  child  or  children  that  shall  be  procreated  of 
the  intendetl  marriage,  divisible  as  aforesaid, 
wliom  failing,  H.  G.  I.,  her  heirs  and  assigns 
whoms<iever,  in  fee,  all  estate,  funds,  and  effects, 
heritable  and  movable,  real  and  personal,  belong- 
ing or  due  to  her,  or  that  may  be  ac(iuired  by  her 
during  the  subsistence  of  the  intended  marriage." 
It  was  provideil  that  the  provisions  in  favour  of 
H.  (t.  I.  and  the  children  of  the  marriage  should 
be  in  full  satisfaction  from  A.  of  all  claim  com- 
])etent  to  them  upon  his  decease.  Upon  the 
•«leath,  in  1SH6,  of  her  father,  a  domiciled 
Englishman,  the  plaintiff  became  entitle<l,  under 
his  will,  to  a  revei*sionary  interest,  expectant  on 
the  death  of  her  mother,  in  one-fourth  part  of 
his  personal  estate.  In  1841,  A.  and  the  plaintiff 
<;hanged  their  domicil,  which  ha<l  continued 
Scotch  since  the  marriage,  to  England.  In  1842 
the  plaintiff's  mother  died,  and  in  the  interval 
between  that  event  and  the  bankruptcy  of  A. 
in  1S4S,  S.,  the  executor  and  trustee  of  the 
testator's  will,  paid,  in  various  instalments, 
nearly  the  whole  of  the  funds  bequeathed  by 
tlie  will  to  the  plaintiff  to  A.,  upon  the  joint 
receipt  of  himself  and  the  plaintiff  : — Held,  that 
the  marriage  contract  was  to  be  construed  by 
the  law  of  Scotlantl,  or  with  reference  to  that 
law,  and  tliat,  when  so  constniejil,  its  effect  was 
to  give  a  life  interest  to  A.  in  the  property  com- 
ing to  the  j)laintiff  under  her  father's  will, 
remainder  to  her  al>solutely,  expectant  upon  A.'s 
decease,  with  a  spes  successionis  only  to  the 
children  of  the  marriage  ;  and  that,  during  the 
joint  lives  of  the  husband  and  wife,  the  corpus 
of  the  property  was  payable  to  the  husband  on 
their  ioint  receipt.  Duncan  v.  Ciimian,  7  De  G. 
M.  A:  G.  78 ;  24  L.  J..  Ch.  460  ;  1  Jur.  (N.s.)  291  ; 
'^  E(i.  R.  403  ;  8  W.  R.  31S. 

Held,  also,  that  the  plaintiff  was  not  entitleil, 
as  against  the  assignees  in  bankrui»toy  of  her 
husband,  to  have  his  future  income  under  the 
settlement  impounded  to  make  good  her  con- 
tingent annuity  thereunder.    Ih. 

One  of  the  instalments  was  paiil  partly  in  cash 
and  partly  by  setting  off  a  debt  acknowledge<l 
by  A.  to  be  owing  by  him  to  the  testator's 
estate : — Held,  that  the  receipt,  which  was  for 
tiie  cash  only  under  the  description  of  '•  balance 
tine  to  wife,'"  was  valid  for  the  whole  amouat. 
Jh. 

2.  Particular  Words. 

«*0r,"  "And."]— Whether  the  instrument  in 
which  the  words  occur  is  a  will  or  a  deetl.  "  or  " 
may  be  constnieil  to  mean  '"and,"  and  "and" 
may  be  construed  to  mean  "  or."  if  such  a  con- 
#<truction  is  necessary  to  give  effect  to  the  inten- 
tion of  the  party  by  whom  the  word  is  used. 
White  V.  Supple,  2  Dr.  k  War.  471 ;  1  Con.  A:  L. 
525. 


A  power  of  sale  and  of  excliange  was  given  to 
trustees  of  a  settlement,  at  the  request  of  the 
person  for  the  time  being  '*  seised  of  the  fnsehold 
and  inheritance  of  the  manors": — Held,  tliat 
reading  the  word  "and"  conjunctively,  the 
power  could  not  be  exercised  at  the  request 
of  a  tenant  for  life  who  (subject  to  intervening 
limitations)  had  the  ultimate  remainder  in  fee. 
Mahnegbwry  {Earl)  v.  MtUme$hury  (^Coumte^s)^ 
Phillimon  v.  Turner^  31  Beav.  407. 

Held,  also,  that  the  wortl  '"and"  could  not  be 
read  disjunctively  as  "or."    Ih, 

By  a  settlement  trustees  were  to  raise  2,0<Ktf. 
for  A.  for  life,  with  remainder  to  her  children, 
with  powers  for  maintenance,  advancement,  "or 
otherwise,"  and  in  default  of  chiUlren  the  fund 
was  given  to  C.  A  like  sum  was  given  to  B.  ftir 
life,  with  remainder  to  her  children,  with  the 
like  provision  for  their  maintenance  "  and  other- 
wise.' as  before  expressed,  in  respect  to  the 
2,000Z.  given  to  A.  and  her  children,  "  and  other- 
wise in  like  manner,"  to  all  intents  and  purposes, 
as  if  such  tnists  and  provisi<^ns  were  there  fully 
repeatctl  : — Held,  that  this  included  the  t^ift 
over  to  C.  and  that  on  the  death  of  B.  without 
children,  C.  was  entitled  to  the  second  2.CKK)/. 
Shirley,  In  /r,  32  Beav.  394, 

«*  Eldest  or  only  flon." j— Sir  C.  D.  (who  dieil 
inl8.")7),  by  deetl  in  1852,  apjxjin ted  a  fund  to 
trustees  in  trust  for  his  daughter  l^suAj  W.,  for 
life,  and  after  her  death  in  tnist  for  the  child  or 
all  the  children,  "  except  an  eldest  or  only  son," 
if  more  than  one,  of  Lady  W..  who  should  attain 
twenty -one  or  marry,  and  failing  such  trusts 
then  over.  Laily  W.  die<l  in  1883,  having  had 
four  children  only,  viz.,  Thomas,  her  eldest  lx>m 
son,  who  attained  twenty -one  in  January.  1869, 
and  dietl  in  April  following  ;  Sir  F.  W.,  who 
attaine<l  twenty-one  in  1880  ;  Helena,  who  at- 
tained twenty-one  in  1865  ;  and  Kdith,  who  die^I 
in  infancy,  in  1864  ;  so  that  the  fund  vested  in 
Helena  (subject  to  let  in  other  children)  in  the 
lifetime  of  the  eldest  bora  son,  and  before  he 
attained  twenty-one.  At  tlie  date  of  the  deeil 
certain  estates  stocxi  limited  under  a  settlement, 
to  which  Sir  C.  D.  was  a  party,  to  the  use  of 
Sir  T.  W.  (the  husband  of  Lady  W.)  for  life, 
with  remainder  to  the  use  of  the  first  and  other 
sons  of  Sir  T.  and  Lady  W.  in  tail  male.  In 
March,  1869,  Sir  T.  W.  and  his  son  Thomas 
disentailed  the  estates,  and  limited  them  to  the 
appointees  of  both,  or  of  the  survivor.  The 
joint  power  was  not  exercised ;  but  after  the 
death  of  Thomas,  Sir  T.  W.  by  will  appointed 
the  estates  to  Sir  F.  W.  for  life,  with  remainder 
to  his  sons  in  tail  male.  Uix)u  La<ly  W.'s  death, 
Sir  F.  W.  claimed  half  the  fund,  and  Helena 
the  whole  of  it : — Held,  that,  if  the  expression 
'*  eldest  or  only  son  "  was  to  be  read  as  referring 
to  a  son  entitleil  under  a  settlement  to  settled 
estates,  the  time  for  ascertaining  the  excluded 
sou  would  be  the  time  for  distributing  the 
younger  children's  portions :  but  that  if  that 
expression  was  to  be  rea<l  acconling  to  its  natural 
meaning,  the  time  of  vesting  would  be  the  time 
for  exclusion.  Domicile  v.  WinniHgton^  53  L.  J., 
Ch.  782;  26  Ch.  U.382;  50L.T.519:  32  W.R.699. 

Held,  also,  that  the  wonls  an  "  eldest  or  only 
son  "  prim^  facie  mean  an  individual,  and  that 
as  there  was  an  eldest  son  in  existence  when  the 
provision  vested  in  Helena,  the  claase  of  exclusion 
applied  to  him,  and  its  operation  was  exhausted, 
so  that  any  other  son  who  attained  twenty-one 
was  entitletl  to  take  : — Held,  therefore,  that  Sir 
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F.  W.  was  entitled  to  one-half  of  the  fund. 
Matthews  v.  Paul  (3  Swans.  328  ;  19  R.  R.  207) 
observed  upon.    Ih. 

By  a  marriage  settlement  stock  was  settleil. 
subject  to  the  hasband's  and  wife's  life  interents 
therein,  upon  trusts  for  the  children  and  issue 
of  the  marriage  (except  an  eldest  son  entitletl  to 
certain  settle* I  estates),  as  the  husband  and  wife, 
or  the  survivor  of  them,  should  appoint,  and  in 
default  of  appointment,  for  the  children  (except 
as  aforesaid)  in  equal  shares,  the  shares  of  sons 
to  be  vested  at  twenty-one.  of  daughters  at 
twenty -one  or  on  marriage  :  and  it  was  provided 
that  if  the  husband  should  die  in  his  wife's  life- 
time, leaving  an  only  child  a  son,  such  son 
should  be  entitled  to  the  whole  trust  fund ; 
but  if  the  wife  should  survive  the  husband,  and 
there  should  be  only  two  children,  or  only  one 
child  (except  as  aforesaid)  who  should  attain 
twenty-one  or  marry,  such  two  only  children  or 
one  only  child  (except  as  aforesaid)  should  not 
be  entitletl  to  any  part  of  the  trust  fund,  but  it 
should  go  to  the  husband  absolutely,  as  in  that 
event  such  two  children  or  one  child  (except  as 
aforesaid)  were  otherwise  provided  for  by  a  deed 
of  even  date  creating  a  charge  upon  the  settled 
real  estates.  There  were  two  children  of  the 
marriage,  a  son  who  died  an  infant,  and  a 
daughter  who  married,  and  became,  on  her 
brother's  death,  entitled  to  the  settled  estates. 
The  wife  survivetl  the  husband.  The  deed,  pur- 
porting to  create  a  charge  upon  the  settled 
estates,  turned  out  to  be  invalid : — Held,  upon 
the  construction  of  the  settlement,  and  >nthout 
resting  the  decision  upon  the  invalidity  of  the 
charge,  that  the  daughter  took  an  absolutely 
vested  interest  in  the  trust  fund,  and  that  it  did 
not  go  to  the  himband's  representative.  Carter 
v.  Ducie,  41  L.  J.,  Ch.  153  ;  25  L.  T.  656 ;  20 
W.  R.  228. 

Semble,  that  if  it  had  been  otherwise,  the 
invalidity  of  the  charges  woul<l  have  been 
sufficient  to  displace  the  claim  of  the  husband's 
representative.    Ih, 

"Entitled."]— •*  Entitled"  means  entitled  in 
possession.  A  gift  over  of  the  shares  of  children 
in  a  settlement  on  death  "  before  they  become 
entitleil,"  does  not  prevent  the  shares  from  vest- 
ing at  birth.  Jopp  y.  Wood,  28  Beav.  53. 
Affirmed  6  N.  R.  359  ;  12  L.  T.  689. 

By  a  post-nuptial  settlement — reciting  that  A. 
had  a  large  family,  and  was  anxious  to  make  a 
provision  for  it  in  the  case  of  his  death  or  of  the 
death  of  his  wife,  and,  for  that  purpose,  had 
determined  to  execute  the  settlement — ^leaseholds 
were  assigned  to  trustees  upon  trust,  in  case  the 
wife  should  survive  A.,  to  permit  her  to  take 
one- third  of  the  profit  rents,  the  other  two-thirds 
to  go  to  the  maintenance,  &c.,  of  such  of  their 
children  as  should  require  it ;  and  aft«r  the 
death  or  second  marriage  of  the  wife  the  en- 
tirety to  be  expended  on  the  education  and 
putting  to  trade  or  business  of  such  of  the 
children  as  should  require  it ;  and  in  case  A. 
should  survive  his  wife,  upon  trust  to  permit 
him  to  receive  the  entirety  of  the  rents  during 
his  life,  one-half  to  be  expended  on  the  main- 
tenance, &c.,  of  such  of  the  children  as  should 
require  it ;  and  in  case  A.  should  neglect  so  to 
apply  the  one-half  of  the  rents,  the  trustees 
should  receive  it  and  so  apply  it,  and  after  the 
death  of  A.  the  property  to  go  and  become  the 
property  of  the  children  of  K,  and  B.  as  A.  shall 
appoint ;  and  in  case  of  the  death  of  any  of  the 


children  before  they  should  become  entitled  to 
the  property,  then  his  or  her  slmre  to  be  equally 
divided  among  the  survivore  of  such  children , 
and  if  but  one,  the  whole  to  go  to  that  one.  A. 
appointed  a  share  to  a  child  who  died  in  his 
lifetime  : — Held,  that  the  children  who  survived 
the  father  took  the  share  so  nppointe<l — the 
word  "entitled"  being  construed  *•  entitled  in 
possession."    Beale  v.  CoyinvUy,  Ir.  R.  8  Eq.  412. 

Ultimate  limitation  to  ** Bight  Heirs"  of 
Strangers— Ho  Male  Heirs— Jo&it  Tenancy  or 
Tenancy  in  Common.] — By  a  settlement,  dated 
in  1856,  real  estate  was  settled  to  the  use  of 
trustees  during  the  life  of  A.  upon  certain 
tnists,  and  after  his  death  to  the  use  of  B.  for 
life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  his  fii-st 
and  other  sons  successively  in  tail  male,  and  for 
default  of  such  issue  to  the  use  of  the  "  right 
heirs "  of  C.  for  ever.  C.  had  no  estate  of  his 
own  in  the  property.  He  died  in  1854.  His 
"  right  heirs  "  at  the  time  of  his  death  were  three 
sisters  and  five  daughters  of  a  deceased  sister. 
The  preceding  limitations  all  faile<I.  The  pre- 
sent survivors  of  the  "  right  heirs  "  were  four  of 
the  five  daughters  of  the  decease<l  sister.  The 
question  was  whether  the  heira  took  as  personse 
designate  or  as  coparceners.  On  the  one  hand 
it  was  contended  that  the  persons  wlio  were  the 
"  right  heirs  "  took  as  joint  tenants,  so  that  the 
estate  was  now  vested  in  the  survivors  ;  on  the 
other  hand,  that  the  "  right  heirs  "  took  as  tenants 
in  common,  and  that  consequently  their  shares 
passed  by  descent  or  devise  to  the  several  parties 
claiming  under  them  : — Held,  that  the  persons 
who  were  the  "  right  heirs  "  of  C.  at  his  deatli 
took  as  personse  designate,  and  as  joint  tenants, 
and  not  as  copareeners  with  descent  from  them 
as  such ;  so  that  on  the  death  of  one  of  them  the 
share  did  not  pass  by  her  "will  or  descend  to  her 
heirs,  but  sur^'ived  'to  the  otliers  ;  and,  there- 
fore, tliat  the  estate  was  now  vested  in  the  four 
surviving  daughters  of  the  deceased  sister. 
Berena  v.  Felloiots,  66  L.  T.  391  ;  35  W.  R.  356. 

Words  of  Inheritance,  Omission  of.]  —  An 
equitable  estate  in  fee  cannot  be  formally 
limited  by  deed  without  words  of  inheritance  or 
their  statutory'  equivalents.  Jfeyln-  v.  Meylei' 
(11  L.  R.  Ir.  522)  followed.  WhiMoiCii  EOate,. 
In  re,  Lovntt  v.  \{VliamsoN.  63  L.  J.,  Ch.  273  ; 
[1894]  1  Ch.  661  ;  8  R.  175  ;  70  L.  T.  681  ;  42 
W.  R.  327. 

A  conveyance  to  trustees,  without  words  of 
inheritance,  of  the  share  and  interest,  to  which 
the  conveying  party  is  entitled  under  a  will, 
passes  a  life  estate  only  in  so  much  of  the 
property  as  consist*  of  real  estate.  Hudnoii,  In 
re,  Kuhne.  v.  Hudson,  13  R.  546  ;  72  L.  T.  892. 

InsoWent.] — Meaning  of  "insolvent"  when 
used  in  a  settlement.  Mvygerid^e'tt  Truift,  In  re, 
Johns.  625  ;  29  L.  J.,  Ch.  288  ;  6  Jur.  (N.8,)  192  ; 
1  L.  T.  436  ;  8  W.  R.  284. 

*<  Joint  and  Katnral  lives."]— A  fund  settled 
on  the  husband  and  wife, "  during  their  joint 
and  natural  lives " : — Held,  to  be  construed 
"during  their  joint  lives,  and  the  life  of  each 
of  them."    Smith  v.  Oalten,  14  Sim.  122. 

**  Possession.''] — A  charge  was  made  raisable,. 
when  A.  or  his  issue  should  come  into  "posses- 
sion."    A  jointress  who  had  an  estate  tor  Ufa 


«55 


SETTLEMENT— Ltniftation*  and  Interetts  Created, 


956 


oonveyecl  to  a  tnistee,  in  oixler  to  enable  A.,  who 
was  tenant  in  tail  in  remainder,  to  suffer  a 
recovery,  which  he  did,  having  such  an  interest 
lis  enabled  him  to  suffer  a  recovery  : — Held,  to 
>)e  coming  into  possession  within  the  terms  of 
ilie  deed,  and  to  make  the  charge  raisable.  ///// 
V.  BroifffhtoH,  3  Bro.  C.  C.  180. 

Sole.] — In  a  marriage  settlement  the  word 
*•  sole  "  may,  from  the  circumstance  of  the  case, 
liave  a  ]mrticular  and  exclusive  meaning  attached 
to  it.    J/tfwy  V.  lioweftj  L.  R.  4  H.  L.  288. 

''lune  Then  in  Being''— Veiting  of  Sitate, 
Time  of.] — By  a  settlement  made  on  his  mar- 
riage, tlie  settlor  granted  freehold  lands  to 
trustees  upon  trust  for  himself  for  life  and  after 
his  death  to  convey  the  lands  and  pay  the  rents 
and  profits  "  unto  or  for  the  benefit  of  all  and 
<'very  or  any  one  or  more  child  or  children,  or 
xmy  grandchild  or  grandchildren  or  other  issue 
then  in  being  of  the  said  intended  marriage  " 
for  such  estate  or  interest  and  in  such  shares  and 
subject  to  such  conditions  as  the  settlor  should 
by  deetl  or  will  appoint.  There  was  issue  of  the 
marriage  several  children  who  all  attaine<l 
iwenty-one.  The  settlor  appointed  a  portion  of 
the  lands  to  his  eldest  son,  then  of  age,  his  heirs 
anil  assigns,  and  joined  with  him  in  mortgaging 
t  his  portion.  The  son  having  died  in  his  father's 
lifetime  : — Held,  that  upon  the  true  constniction 
4)f  the  settlement  the  words  "then  in  being" 
<:overned  only  the  wonls  *'  grandchild  or  grand- 
i'liildren  or  "other  issue,"  and  not  the  words 
*•  child  or  children  "  ;  that  the  appointment  was 
therefore  valid,  and  that  the  fee  passetl  under 
the  mortgage.  Leader  v.  D%ffvy,  58  L.  J.,  P.  C. 
13  ;    13  App.  Cas.  294  ;    59  L.  T.  9— H.  L.  (Ir.) 

''Then  Living."] — By  a  marriage  settlement 
trustees  were  to  stand  i)ossessed  of  2,000/.  in 
trust  for  T.  E.  for  life  or  until  he  should  become 
Iwinkrupt ;  remainder  to  his  .wife  for  life ; 
remainder  "if  she  should  survive  T.  E.,  or  in 
case  of  her  dying  in  his  lifetime,  then  from  and 
immediately  after  his  decease,  or  sooner,  becom- 
ing bankrupt"  to  the  children  "then  living"  : — 
Held,  that  all  the  children  living  at  the  death  of 
the  wife  were  entitled.  EdglngtorCs  Trusts, 
Jn  re,  3  Drew.  202. 

A  settlor  conveyed  real  estate  to  trustees  in 
fee,  to  the  use  of  A.,  B.,  C,  and  four  others 
successively  for  life,  and  af tenn'ards  upon  tnist  to 
<»onvey  to  all  and  every  the  sons  ami  daughters 
of  the  eight  tenants  for  life,  "who  should  be 
then  living,  and  to  the  heirs  male  and  female  of 
his,  her,  and  their  body  and  bodies  respectively, 
in  a  course  of  entail,"  the  sons  and  daughters  of 
A.,  and  their  heirs,  to  take  before  all  the  other 
persons  named,  and  the  sons  and  daughters  of 
B.,  and  their  heire,  to  take  next  after  the  sons 
and  daughters  of  A.  and  their  heirs  (and  simi- 
larly as  to  the  five  others  in  succession).  And 
the  sons  of  all  and  every  the  persons  last  above 
named,  and  the  heirs,  &c.,  to  take  before  the 
daughters  and  their  heirs : — Held,  that  the 
daughters  of  A.  took  in  priority  of  the  sons  of 
B.    Batidall  v.  Daniel,  24  Beav.  193. 

Forfeiture  Clanee— Effect  of  Words  *'  Commit, 
Permit,  or  Buffer."] — Under  the  terms  of  a 
marriage  settlement  the  rents  and  profits  of 
lands  were  payable  to  M.  for  life,  or  until  he 
should  Ix;  a<ljudged  a  bankrupt  "or  should 
commit,  or  knowingly  permit,  or  suffer  to  be 


committed,  any  act  whereby  his  interest  in  all 
or  any  of  the  said  several  lands,  or  any  part 
thereof,  might  become  the  property  of  a  third 
party  for  any  time  or  term  whatsoever,"  or  thai 
the  lands,  or  any  part  of  them,  should  be  taken 
in  execution,  or  any  proceedings  taken  to  sell 
same,  by  any  person  or  persons  whatsoever. 
A  judgment  was  obtained  against  M.,  a  writ  of 
fi.  fa.  issued,  and  some  cows  were  seized  by  the 
sheriff  but  returned,  the  debt  having  been 
paid : — Held,  that  under  the  words  "  commit,  or 
knowingly  permit,  or  suffer  to  be  ooramiitod, 
any  act  whereby  his  interest  might  become  the 
property  of  a  third  party,"  no  forfeiture  of  M.'ft 
interest  in  the  lands  had  occurred.  Ryan,  In  re, 
19  L.  R.  Ir.  24. 

Charging   Order — <*AMignf.'*] — By  a 


marriage  settlement  the  annual  income  of  the 
trust  fund  was  given  to  the  husband  "  and  his 
assigns  "  for  his  life  or  until  he  should  make,  or 
attempt  to  make,  any  assignment  of  the  income 
or  any  part  thereof,  or  to  charge  or  incumber,  or 
attempt  to  charge  [or  incumber  the  same  ;  the 
settlement  contained  limitations  over.  The 
husband  mortgaged  his  life  interest,  and  charging 
orders,  in  respect  of  certain  judgments,  liad 
been  made  against  his  life  interest.  It  was 
contended  that  the  effect  of  the  addition  of  the 
word  "assigns"  was  that  the  husband's  life 
interest  was  absolute,  and  the  forfeiture  clause 
void  : — Held,  that  the  construction  contended  for 
was  too  wide  ;  that  the  charging  ortlers  were  not 
within  the  clause ;  that  effect  could  be  given  to 
the  clause  against  alieuation  and  at  the  same 
time  to  the  wortl  "  assigns,"  and  further  that  the 
charging  orders  were  valid  against  the  income 
up  to  the  date  of  the  mortgage,  but  that  the 
mortgage  operated  so  as  to  work  a  forfeiture  of 
the  life  interest.  Kelly' «  Settlement ,  In  re.  Wed 
V.  Turner,  59  L.  T.  494. 

Conetmction  of  Deeds  Generally.] — See  Deed 
AND  Bond. 

3.  For  Children. 

a.  Of  Future  Karriage. 

Proviio  against  Marriage  without  CouMnt— 
Remainder   to    Iieue   by  any  Husband.] — A. 

devises  several  leasehold  estates  to  two  trustees 
in  trust,  if  his  granddaughter  married  without 
their  consent,  to  convey  the  premises  to  two 
other  trustees  in  trust  for  her  separate  use 
during  her  life,  and  after  her  death,  for  the  use 
and  l)enefit  of  her  issue ;  though  she  has  no 
children  by  the  first  husband,  whom  she  married 
without  the  consent  of  the  first  trustees,  she  has 
only  a  right  for  her  life,  for  the  issue  of  any 
husband  are  provided  for  by  this  settlement. 
Chawphm  v.  Pickax,  1  Atk.  472. 

Possibility  of  Children  by  Future  Xarriage 
disregarded.] — By  a  marriage  settlement,  certain 
stocks,  the  property  of  the  lady,  are  assigned  to 
trustees,  upon  certain  trusts,  for  the  benefit  of 
the  intended  wife  and  husband,  during  their 
joint  lives ;  and  if  the  wife  should  survive  the 
husband,  having  children  by  him,  upon  trust  for 
her  during  her  life ;  and  after  the  death  both  of 
her  and  her  husband,  upon  trust  for  all  her 
children  by  her  then  intended  or  any  future 
husband,  as  she  should  appoint ;  and,  in  default 
of  appointment,  upon  trust  for  the  children  of 
the  then  intended  marriage ;  and  it  was  pro- 
vided, that,  if   the   lady   should   survive   her 
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intended  husband,  and  there  should  be  no  | 
-children  of  that  marriage  who  should  acquire 
«i  vested  interest  in  the  pi-operty,  the  stocks 
-should  be  upon  trust  for  her,  and  assigned  to 
lier  ;  the  lady  having  outlived  her  husband,  and 
there  being  no  child  of  that  marriage  who  had 
iicquired  a  vested  interest,  it  was  held  that  the 
lady  was  entitled  to  the  stocks  absolutely, 
"without  regard  to  the  possibility  of  there  being 
•children  of  a  future  marriage.  Hamon  v.  Cooke^ 
4  L.  J.  (O.s.)  Ch.  45. 

b.  Children  to  be  Beffotten. 

Children  in  esie  Included.] — Provisions  for 
•daughters  to  be  bom  shall  extend  to  daughters 
then  begotten.  Hewet  v.  Ireland^  1  P.  Wms.  42G  ; 
Oilb.  Eq.  R.  145. 

The  w(Mxl8  "  begotten  "  and  "  to  be  begotten  " 
nre  the  same,  as  well  on  constructions  of  wills  as 
^settlements.     Cook  v.  Cook^  2  Vem.  545. 

A  settlement  of  money  to  be  paid  to  such 
<;hildren  *'  as  shall  be  begotten,  &c.,"  but  "that 
if  the  husband  shall  die  without  any  children, 
then  the  said  money  shall  be  paid  to  A.,"  ex- 
tends to  a  child  in  esse  at  the  time  the  settle- 
ment was  made.    Slingshy  v. .  10  Mod.  398. 

Section  3  of  the  33  Geo.  2,c.  14  (Bankere  Act), 
ftpplies  to  a  conveyance  made  in  favour  of  a 
<;hild  or  grandchild  unborn,  as  well  as  to  a  con- 
veyance made  in  favour  of  a  child  or  grandchild 
in  existence  at  the  time  of  its  execution.  Spear- 
iiig  V.  Delaemir^  1  Dr.  &  Wal.  591. 

Limitation  to  Cfhildren  and  their  iBsne.] — By 

settlement,  personal  estate  was  limited,  after 
the  death  of  the  husband  and  wife,  on  trust  for 
all  the  children  as  tenants  in  common,  and  the 
several  issue  of  the  body  of  such  childi'en  ;  and 
failing  issue  of  any  such  children,  their  shares  to 
the  use  of  the  surviving  children,  as  tenants  in 
•common,  and  the  issue  of  their  bodies.  There 
was  a  gift  over,  in  case  there  should  be  no  issue 
of  the  marriage,  or  any  issue  of  such  issue,  or, 
being  such,  all  should  die  before  their  shares 
should  become  payable  : — Held,  that  the  children 
of  the  marriage  took  absolute  interest,  and  that 
the  representatives  of  a  child  who  died  an  infant, 
without  issue,  in  the  life  of  his  parents,  were 
entitled  to  a  share.  Mount  v.  Mmtnt^  13  Beav. 
333. 

c.  Afterbom  Illeffitimate  Children. 

Limitation  to,  Invalid.]  —  The  objection 
to  the  validity  of  a  limitation  to  unborn  illegiti- 
mate children,  is  not  founded  exclusively  on  the 
uncertainty  of  description,  nor  semble,  is  there 
any  distinction  between  the  validity  of  a  limita- 
tion in  favour  of  such  persons,  whether  described  as 
the  children  of  a  man  or  the  children  of  a  woman. 
J)oter  V.  Alexander^  2  Hare,  275  ;  12  L.  J.,  Ch. 
175  ;  7  Jur.  124. 

Power  of  Seyocation  in  Favour  of.] — 

Where  a  married  woman,  having  legitimate 
•children,  and  one  illegitimate  child,  separated 
from  her  husband,  and  being  enceinte  with  a 
second  illegitimate  child,  appointed  a  fund  in 
favour  of  her  first  illegitimate  child,  reserving  a 
power  of  revocation  as  to  a  moiety  in  favour  of 
^ny  afterbom  children  of  her  body  : — Held,  that 
the  latter  clause  was  to  be  construed  in  it^  legal 
sense,  and  was  applicable  only  to  legitimate 
<;liildi*en,  and  that  afterbom  Illegitimate  children 


could  not  take  under  a  subsequent  appointment 
as  to  the  moiety  in  favour  of  both  the  illegiti- 
mate children.    Ih. 

Illegitimate  Child  en  ventre  la  m4re  at  Date 
of  Settlement.] — An  illegitimate  child,  en  ventre 
sa  m^re  at  the  date  of  a  settleraeut,  cannot  have 
a  reputation  of  being  the  legitimate  offspring  of 
its  parents,  so  as  to  enable  such  child  to  take 
under  a  limitation  to  children  in  the  settlement. 
SJiaWj  In  rCy  Jlohiyuton  v.  SJmw^  63  L.  J..  Ch.  770  ; 
[1894]  2  Ch.  573  ;  8  R.  421  ;  71  L.  T.  79  ;  43 
W.  R.  43. 

Property  Betrantferred  to  Settlor.] —  Where 
there  was  a  settlement  of  personalty  in  tnist  for 
afterbom  illegitimate  children,  the  property 
was,  on  the  bill  of  the  settlor,  ordered  to  be 
retransferi'etl  to  him.  WilkiMon  v.  WUk'niwn, 
1  Y.  &  C.  C.  C.  657  ;  6  Jur.  921. 

Sftate  reinlting  to  Heir  of  Grantor.] — Where 
by  deed  an  estate  was  limited  to  an  afterbom 
illegitimate  son  in  fee,  and  if  he  shoukl  die 
before  he  attained  twenty-one,  then  in  fee  to  a 
living  illegitimate  child,  who  died  an  infant,  and 
an  afterbom  illegitimate  son  attained  the  age  of 
twenty-one,  it  was  held  that  the  last  limitation 
failed,  and  that  the  devised  estate  resulted  to  the 
heir  of  the  grantor.  L&mas  v.  Wright,  2  Myl.  & 
K.  769  ;  3  L.  J.,  Ch.  68. 

Deed— Limitation  to  **  All  the  Children  "  of  A. 
and  B. — ^Illegitimate  Children  already  Bom — 
No  Legitimate  Children.]— The  ultimate  limita- 
tion in  a  settlement  was  to  all  the  children,  as 
well  thase  already  bom  as  hereafter  to  be  bom 
of  A.  and  B.  his  wife.  B.  was  the  settlor's  sister, 
who  had  been  married  to  A.  five  yeai-s  before  the 
date  of  the  settlement.  They  never  had  any 
legitimate  children,  but  before  their  marriage,  B. 
had  several- children  still  living,  who  were  reputed 
to  be  children  by  A. : — Held,  that  these  children 
were  entitled  to  the  property  under  the  limita- 
tion. Oahh  V.  PrendergaM^  1  K.  &  J.  439  ;  3 
Eq.  R.  648  ;  24  L.  J.,  Ch.  431 ;  1  Jur.  (N.s.) 
900  ;  3  W.  R.  395. 

Semble,  the  construction  of  these  words  in  a 
will  would  exclude  illegitimate  children  bom  at 
the  date  of  the  will,  because  of  the  possibility 
that  legitimate  children  might  have  been  bom 
before  the  testator  s  death.    Ih. 

Will— Limitetion  to  Children  by  Wife— No 
Legitimate  Children  snryiTing- Wife's  Children 
bom  before  Marriage.] — A  husband  by  his  will 
gave  his  property  in  trast  for  the  use  of  his  wife 
for  life,  with  power  to  dispose  of  it  by  will  at 
her  death  "  among  our  children,*'  and  if  she  died 
intestate  the  property  to  be  divided  equally 
between  "my  children  by  her."  The  testator 
was  twice  married.  By  his  first  wife  he  had  two 
children,  both  of  whom  died  in  his  life,  one  of 
them  leaving  an  only  child.  By  his  second  wife 
he  had  two  children,  both  bom  before  the  mar- 
riage : — Held,  that  the  two  illegitimate  children 
did  not  take.  Darin  v.  Dorin^  45  L.  J.,  Ch. 
652 ;  L.  R.  7  H.  L.  568  ;  33  L.  T.  281 ;  23  W.  R. 
570— H.  L.  (E.) 

d.  Claases  and  Vesting. 

<*  Payable  "  meaning  «  Veeted  "^Shares  **  to 
be  Paid  "  at  Twenty-one — <Hft  over  on  Death 
before  Share  ^'Payable."] — By  a  marriage  settle- 
ment lands  were  conveyed  upon  trust  for 
husband  and  wife  successively  for  life,  and  after 
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the  death  of  the  survivor  **  to  levy  out  of  the 
said  lands  and  premises  ....  the  sum  of  8,000/. 
....  to  be  divided  among  all  the  children  of 
the  said  intended  marriage,  save  and  except  such 
child  and  children  as  under  thj  limitations 
afoi*csaid  shall  succeed  to  the  enioymcnt  of  the 
lands  and  premises  hereby  conveyed  ....  in 
equal  shares  and  proportions  as  tenants  in 
common  and  not  as  joint  tenants,  the  share  of 
such  child  or  children  as  shall  be  a  son  or  sons 
to  be  paid  to  him  or  them  upon  his  or  their 
respectively  arriving  at  the  full  age  of  twenty- 
one  years,  and  the  share  or  shares  of  such  of 
them  as  shall  be  daughtei's  to  be  paid  upon 
their  respectively  arriving  at  their  full  age  of 
twenty-one  years,  or  d;iy  or  days  of  marriage, 
whichever  shall  first  happen  :  Provided  always 
that  such  marriage  during  minority  shall  be  had 
by  and  with  the  consent  and  approbation  of" 
the  parents :  "  or  the  survivor  of  them  :  with 
interest  for  the  same  by  way  of  maintenance  at 
the  rate  of  61.  by  the  hundred  to  be  computed 
from  the  day  of  the  death  of  the  survivor  of " 
the  parents,  "  with  benefit  of  survivorship  to  the 
survivors  or  sui^ivor  of  such  children  if  any  of 
such  children  shall  die  before  his,  her,  or  their 
share  or  shares  shall  become  payable,  unmarried, 
and  without  leaving  issue  as  aforesaid,  it  being 
the  true  intent  and  meaning  of  these  presents 
that  none  of  the  children  of  the  said  intended 
marriage,  who  under  the  limitations  herein  con- 
tained shall  become  entitled  to  an  estate  in 
possession  in  any  part  of  the  lands  and  premises 
hereby  conveyed  ....  shall  be  entitled  to  any 
part  of  "  the  said  sum.  A  son  attained  twenty- 
one  and  die  I  in  the  lifetime  of  his  fether: — 
Held,  that  there  being  no  words  indicating  a 
clear  intention  to  make  the  vesting  of  children's 
shares  contingent  on  their  surviving  both  parents, 
the  rule  laid  down  in  Empvror  v.  Rolfe  (1  Ves. 
sen.  208)  applied,  and  the  son  took  a  vested 
interest  in  his  share  on  attaining  twenty-one, 
Wakefield  v.  Mafet,  55  L.  J.,  Ch.  4  ;  10  App. 
Cas.  422  ;  53  L.  T.  169— H.  L.  (Ir.) 

Period  of  asoertaiiiing  Class— Bight  to  Pay- 
ment— ^Aftorbom  Children.] — ^Where  there  is  a 
gift  to  a  class  of  children  upon  attaining  twenty- 
one  or  (if  females)  marrying,  any  such  children 
as  shall  attain  that  age  or  (if  females)  marry, 
are  entitled  to  be  paid  their  shares  immediately. 
Upon  the  eldest  child  attaining  twenty-one  the 
class  becomes  fixed,  and  no  child  afterwards 
born  can  participate.  This  rule  applies  as  well 
to  voluntary  settlements  as  to  wills.  EmmeVs 
Ettt^te,  In  re,  Emmet  v.  Emmet  (13  Ch.  D.  484), 
and  Watson  v.  You^ig  (28  Ch.  D.  436)  discussed 
and  explained.  Knajip,  In  re,  KTuipp  v.  Vassall, 
64  L.  J.,  Ch.  112  ;  [1895]  1  Ch.  91 ;  13  R.  147  ; 
71  L.  T.  625  ;  43  W.  R.  279. 

Time  of  Vesting.]— A  sum  of  2,0O0Z.  secured 
by  the  bond  of  J.  M.,  the  father  of  the  intended 
wife,  was,  by  a  marriage  settlement  in  1849, 
vested  in  trustees  upon  trust  for  her  separate  use 
for  life,  and  after  her  decease  "  in  trust  for  the 
other  or  others  of  the  issue  of  the  said  intended 
marriage  whether  a  son  or  sons,  or  daughter  or 
daughters,  or  more  remote  descendant  or  descen- 
dants, if  more  than  one,  in  such  shares,  &c.,  as 
the  wife  should  appoint ;  but  so,  nevertheless, 
that  no  share  in  the  said  trust  funds  shall  be 
absolutely  vested  in  any  child  or  any  issue  by 
any  such  appointment  until  he  being  a  male 
shall  attain  the  age  of  one-and-twenty  years,  or 


until  she  being  a  daughter  shall  attain  that  age 
or  marry ;  and  in  default  of  appointment  in 
trust  for  all  and  every  the  children  or  child  of 
the  marriage  who  being  a  son  or  sons  shall 
attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or 
marry,  to  be  divided  between  and  among  them, 
if  more  than  one,  in  equal  shares  ;  and  if  there 
should  be  one  such  child  the  whole  in  trust  for 
such  one  child  :  Provided,  however,  that  if  any 
child  or  children  of  the  said  intended  marriage 
shall  die  in  the  lifetime  of  the  said  Q.  H.  (the 
husband)  and  M.  M.  (the  wife)  or  the  survivor 
of  them  leaving  issue,  such  issue  shall  stand  and 
be  in  the  place  of  his  or  their  parent  or  parents, 
and  shall  be  entitled  to  such  share  of  the  said 
trust  moneys  as  the  parent  or  parents  wouki 
have  been  entitletl  to  in  case  of  surviving  the 
said  G.  H.  and  M.  M.  and  attaining  twenty-one 
years."  The  deed  contained  provisions  for 
maintenance  and  advancement.  M.  M.  (the 
wife)  died  leaving  her  husband  and  several 
children  surviving  her,  one  of  whom  a  daughter 
(A.  H.)  attained  twenty-one  and  married  in 
1873  after  the  mother's  death  : — Held,  that  the 
portion  securetl  by  the  settlement  of  1849  vested 
in  the  children  of  the  marriage  of  G.  H.  and 
M.  M.  at  twenty-one  or  marriage.  Martin  v. 
Dale,  16  L.  R.  Jr.  345. 

Atid  9ee  Vested  Contingent  and  Future 
Interests. 

e.  Under  Powers. 

Power  to  Appoint  to  Children— limitation,  in. 
defSfinlt  of  Appointment,  to  right  Heirs  of  Settlor 
— ^Limitation  to  Children  in  defknlt  of  Appoint- 
ment not  implied.] — By  a  marriage  settlement 
real  estate  of  the  wife  was  limited  suocessively 
to  the  husband  and  wife  for  their  respective 
lives,  with  remainder  to  such  child  or  children 
as  the  husband,  or  in  default  of  appointment  by 
him,  the  wife  should  by  will  appoint ;  and  in 
default  of  appointment,  or  there  being  no  issue 
of  the  said  intended  marriage,  then  to  the  right 
heirs  of  the  wife.  There  was  issue  of  the  mar- 
riage an  eldest  son  and  younger  children.  On 
the  deaths  of  the  husband  and  wife  without 
having  made  any  appointment: — Held,  that 
there  was  no  implied  trust  for  the  children  in 
default  of  appointment,  and  that  \  he  eldest  son 
took  the  property  as  heir  of  the  wife.  Goldring' 
V.  Inwood  (3  Giff.  139)  followed.  Jiegan's 
Egtate,  In  re,  31  L.  R.  Jr.  247. 

**  Payable  on  Xarriage,  or  at  snoh  time  as 
Settlor  should  Appoint  "—No  Appointment — 
Misreoital  in  Will.]— A.,  by  settlement  on 
the  occasion  of  his  second  marriage,  conveyed 
lands  to  trustees,  upon  trust  to  raise  a  suni  of 
600Z.  for  B.,  a  daughter  of  his  first  marriage,  "  to 
be  paid  and  payable  to  her  on  her  marriage,  or 
to  be  payable  at  such  other  time  as  he  should  by 
deed  or  will  appoint,"  and  subject  thereto,  upon 
the  usual  trusts  for  the  wife  and  children  of  the 
second  marriage.  By  his  will  A.  bequeathed  all 
his  property  to  C,  the  surviving  child  of  his 
second  marriage,  reciting  that  he  made  such  dis- 
position considering  that  B.  had  been  sufficiently 
provided  for  by  his  marriage  settlement,  under 
which  she  would  be  entitled  to  receive  the  sum 
of  600^.  after  his  death.  B.  survived  the  t-estalor 
and  was  unmarried  : — Held,  upon  the  construe* 
tion  of  the  settlement,  that  B.  was  entitled  to  a 
vested  interest  in  the  sum  of  600^.,  liable  to  be 
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divested  in  the  event  of  her  dying  without 
liaving  been  married,  and  that  the  incorrect 
recital  in  the  will  was   not   an  exercise  of  the 

fower   of    appointment.     Uaverty    v.    Curtis^ 
1895]  1  Ir.  R.  23. 

Two  Settled  Funds— Appointment  of  One  Only 
— Hotohpot  Clause.] — A  marriage  settlement 
declared  trusts  of  toe  wife's  fund  in  favour  of 
the  children  of  the  marriage,  with  a  hotchpot 
clause.  The  ultimate  trust  was  in  favour  of 
the  wife.  The  sattlement  also  declared  trusts  of 
policy  moneys  on  the  husband's  life  by  reference 
to  the  trusts  of  the  wife's  fund,  except  that  the 
ultimate  trust  was  in  favour  of  the  husband. 
The  wife's  fund  was  appointed  unequally  ;  the 
policy  moneys  went  in  default  of  appointment. 
On  a  question  whether  the  hotchp'>t  clause 
operated  on  both  funds  : — Held,  that  the  two 
funds  were  distinct  for  the  purposes  of  hotchj^t. 
Such  clauses  are  only  read  as  one  with  the  view 
of  preventing  duplication  of  charges,  and  with 
no  other  object.  Bristol  (^Marquis)  Settlement, 
In  re,  Grey  QEarl)  v.  Grey,  66  L.  J.,  Ch.  446  ; 
[1897]  1  Ch.  946;  76  L.  T.  757;  45  W.  R. 
552. 

Conyeyance  by  Sole  Object  of  Power — **  En- 
titled"— Subsequent  Appointment  to  Object  of 
Power — ^Estoppel.]— The  only  child  of  a  mar- 
riage, being  at  the  time  the  sole  object  of  a  power 
of  appointment,  and  entitled,  in  default  of 
appointment,  to  the  property  comprised  in  the 
marriage  settlement,  marritid,  and  after  her  mar- 
riage assigned  by  deed  the  interest  to  which  she 
was  "entitled  under  the  indenture  of  settle- 
ment" upon  certain  trusts.  Afterwards  the 
donee  of  the  power  appointed  the  property  to 
her  absolutely  : — Held,  following  Sweetapple  v. 
Hirrlock  (48  L.  J.,  Ch.  6«)0 ;  11  Ch.  D.  745), 
that  her  interest  under  the  appointment  was 
not  assigned  by  the  de:}d,  which  comprised 
only  her  then  existing  interest  under  the  settle- 
ment, and  the  deed  not  being  for  value  she  was 
not  estopped  from  claiming  the  property  abso- 
lutely. Lovett  V.  Locett,  67  L.  J.,  Ch.  20  ;  [1898] 
1  Ch.  82 ;  46  W.  R.  105. 

And  tee  P0W£BS. 

f.  Portions,  see  Portion. 

8r«  Tounffer  and  Eldest. 

General  Rnle  giTing  Priority  to  Charges  for 
Tonnger  Children.] — A  father,  tenant  for  life, 
with  power  to  charge  500Z.  for  younger  children, 
and  son  tenant  in  tail,  resettled  the  estate  to  the 
use  that  the  son  should  receive  a  rentcharge 
of  lOOZ.  for  their  lives  and  that  of  the  survivor, 
with  powers  of  distress  and  entry  for  non-pay- 
ment ;  then  to  the  use  of  the  father  for  life, 
with  a  power  to  charge  an  additional  sum  of 
l,000i.  for  younger  children;  and  then  to  the 
son  in  tail: — Held,  that  although  if  it  was  the 
intent  to  give  the  annuity  priority  over  the 
1,000/.,  equity  would  not  allow  a  legal  merger  to 
destroy  it ;  yet  on  the  true  construction  it  was 
not  intended  that  it  should  exist  after  the 
father's  death,  though  granted  for  the  son's  life  ; 
and  therefore  that  the  general  rule  giving  priority 
in  family  settlements  to  charges  for  younger 
children  should  prevail.  MiUs  v.  Mills,  3  Jo.  iL 
Lat.  242  ;  9  Ir.  K.  Eq.  299. 

<<  Eldest  Son  " — ^Portions  for  Tonnger  Children 

VOL.   XU. 


— ^Tonnger  becoming  the  Elder  Son  >  Estates 
Sold.] — By  a  marriage  settlement  an  estate  was 
settled  on  the  wife  and  husband  succ&ssively  for 
life,  with  remainder  to  trustees  for  a  term  of  600 
ye  irs,  and  subject  thereto  to  the  first  and  other 
sons  in  tail.  Other  estates  were  settled  free  from 
the  portions  t«rm,  but  subject  to  prior  charges, 
which  entirely  absorbed  tham.  The  trusts  of 
the  term  were  if  there  should  be  any  child  or 
children  of  the  husband  and  wife,  other  than  or 
besides  an  eldest  or  only  son,  who  by  virtue  of 
the  limitations  should  for  tae  time  being  be 
entitled  to  the  hereditaments  and  premises  to 
raise  for  the  portions  of  such  child  or  children, 
other  than  or  besides  such  eldest  or  only  son, 
5,000Z.,  to  be  vested  in  such  of  them  as  the  hus- 
band and  wife,  or  the  survivor,  should  appoint, 
and  in  default  of  appointment,  equally.  There 
were  three  children  of  the  marriage,  two  sons 
and  a  daughter.  In  1841  the  estate  was  sold 
under  a  paramount  title,  and  produced  a  sum  of 
about  2,4002.  In  1842  the  eldest  son  died  an 
infant.  In  1882  the  surviving  tenant  for  life 
died,  and  the  portions  became  payable.  There 
had  been  no  appointment.  The  younger  son, 
who  had  become  the  elder,  and  had  attained 
twenty-one,  claimed  to  take  a  share  with  his 
sister  of  the  2,400^ :— Held,  that  the  effect  of 
the  settlement  was  to  give  5,0002.  to  the  sister  as 
a  first  charge  on  the  estate,  and  the  rest  of  the 
estate  to  the  brother,  and  whether  the  value  of 
the  residue  were  more  or  less  than  the  portion,  or,, 
as  in  this  case,  nothing  at  all,  the  brother  had 
no  right  to  claim  any  share  in  the  prior  charge. 
Rfid  V.  Iloare,  63  L.  J.,  Ch.  486  ;  23  Ch.  D.  »63  ;. 
60  L.  T.  257  ;  32  W.  R.  609. 

Ezclnsion  of  *< Eldest  Son  entitled  to  Estate'' 
— Disentail  and  Mortgage  by  Eldest  Son — Death 
without  beeoming  entitled.] — A  person  who  is  to 
be  excluded  from  sharing  in  a  portions  fund  by 
reason  of  his  bemg,  at  a  particular  time,  the 
eldest  son  entitled  to  a  settled  estate,  is  ordinarily 
entitled,  if  he  dies  before  that  time,  to  share  as 
if  he  were  a  younger  child;  but  he  is  not  so 
entitled  when  he  has  concurred,  as  remainder- 
man in  tail,  in  disentailing  the  estate,  and  in 
raising  by  mortgage  thereof  money  out  of  which 
he  received  a  sum  equal  in  value  to  a  younger 
child's  aliquot  share  of  the  fund,  as  he  then 
would,  in  effect,  be  taking  a  double  portion. 
Fitzgerald's  Estate,  In  re,  Saunders  v.  Boyd,  60 
L.  J.,  Ch.  624  ;  [1891]  3  Ch.  394 ;  65  L.  T.  212  ; 
40  W.  R.  29. 

Limitation,  whether  in  Tail  or  in  Fee— 
Younger  Child.] — By  a  marriage  settlement 
lands  were  limited  to  the  husband  and  wife  suc- 
cessively for  life,  remainder  to  the  first  son  of 
the  marriage  and  the  *'  heirs  "  of  such  first  son, 
remainder  to  the  second,  third,  and  every  other 
son,  of  the  marriage,  and  their  respective  heirs 
with  remainder  to  the  issue  female  of  the  mar- 
riage and  their  heirs,  as  tenants  in  common, 
subject "  in  case  there  should  be  a  son,  and  a 
younger  child  or  younger  children  "  of  the  said 
marriage,  to  a  charge  of  1,000/.  for  such  younger 
child  or  younger  children.  There  was  issue  of 
the  marriage  an  only  son  (who  survived  his 
father,  but  died  in  the  lifetime  of  his  mother), 
and  three  daughters  : — Held  (1),  following  Doe 
d.  LUUedale  v.  Smeddle  (2  B.  6c  Aid.  126 ;  20 
K.  R.  377),  that  under  the  settlement  the  son 
took  an  estate- tail,  and  the  daughters  estates  as 
tenants  in  common  in  fee  ;  (2)  that  the  daughters 
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having  succeeded  to  the  estates  in  fee,  under  the 
limitations  of  the  settlement,  the  portions  were 
not  raiseable.  Smith's  Estate^  In  re,  27  L.  R. 
Ir.  121. 

Tnift  for  Tounger  Children — Uncertainty.]— 

Property  was  assigned  to  trustees,  upon  trust, 
after  the  death  of  the  settlor,  in  the  meantime, 
and  until  his  eldest  son  should  attain  twenty- 
one,  to  pay  the  rents  to  the  settlor's  wife,  to  be 
applied  by  her  for  and  towards  the  maintenance 
of  herself  and  all  the  then  present  and  future 
bom  children  of  the  settlor ;  and  the  settlor 
declared,  that  if  and  when  his  eldest  son  should 
attain  twenty-one,  the  trust  property  should  be 
in  trust  for  such  eldest  son,  but  so  that  the  wish 
and  desire  of  the  settlor  thereby  declared,  that 
the  then  present  and  future  bom  children  of  the 
settlor  and  his  wife  should  participate  with  him 
in  the  same,  should  be  particularly  observed  : — 
Held,  that  a  valid  trust  was  created  in  favour 
of  the  younger  children  to  participate,  and 
that  it  was  not  void  for  uncertain t v.  Liddard 
V.  Liddard,  29  L.  J.,  Ch.  619  ;  6  Jur.  (N.S.) 
439  ;  2  L.  T.  200. 

«« Children  other  than  and  Beiides  an  Eldest 
or  only  Son  "—Two  Daughters  only.]  —  By  settle- 
ment executed  on  the  marriage  of  F.  with  H.,  a 
sum  of  1,OOOZ.,  the  fortune  of  the  wife  H.,  and 
923/.  1*.  6rf.,  the  proj^erty  of  the  husband,  were 
vested  in  trustees  in  trust  for  F.  for  life,  and 
after  his  decease,  in  case  he  survived  his  wife 
(which  event  hapi)ened)  in  trust  to  pay  and 
assign  said  funds  among  his  children  other  than 
and  besides  an  eldest  or  only  son,  as  he  should 
appoint,  and  in  default  of  appointment,  then 
upon  the  trast  declared  concerning  the  trust 
fund  secured  by  the  term  of  five  hundred  years 
for  the  benefit  of  F.'s  younger  children  therein- 
after mentioned  ;  but  if  there  were  no  such  child 
or  children  as  those  for  whom  said  trust  fund 
was  to  be  provided  then  in  trust  for  F.'s  father. 
By  the  same  settlement  certain  lands  were 
conveyed  to  the  use  of  F.  for  life,  remainder 
subject  to  a  trust  term  of  five  hundred  years  to 
the  use  of  his  first  and  other  sons  in  tail  male  ; 
remainder  to  the  daughters,  as  tenants  in 
common  in  tail  with  remainders  over.  The 
trusts  of  the  term  of  five  hundred  years  were 
declared  to  be,  that  if  there  should  be  anv  child 
or  children  of  the  said  F.  other  than  and  besides 
an  eldest  or  only  son  who  by  virtue  of  the  limita- 
tions before  mentioned,  should  for  the  time 
being,  be  entitled  to  the  lands,  then  that  the 
trustees  should  raise  for  such  child  or  children 
other  than  or  besides  an  eldest  or  only  son,  as 
aforesaid,  the  sums  mentioned,  6.000Z.  if  one 
such  child.  8,000^.  if  two,  and  10,000/.  if  three 
or  more.  There  are  two  other  clauses  as  to 
the  vesting  of  these  portions,  which  contained 
the  words  "  other  than  or  besides  an  eldest  or 
only  son  so  for  the  time  being  entitled  as  afore- 
said," and  an  advancement  clause  which  con- 
tained the  words  "other  than  and  except  an 
eldest  or  only  son  for  the  time  being  entitled  as 
aforesaid.'*  There  was  issue  of  the  marriage  two 
daughters  only,  both  of  whom  died  in  F.'s  life- 
time, leaving  children  who  became  entitled  on 
F.'s  death  to  the  settled  lands:— Held,  first  that 
the  chiu.«»es  in  the  settlement  dealing  with  the 
money  fund  must  be  read  as  providing  for 
children  other  than  and  besides  an  eldest  or 
only  son.  Secondly,  that  there  not  being  any 
son  of  the  marriage  the  daughtei-s  did  not  come 


within  the  description  of  "  a  child  or  children 
other  than  and  besides  an  eldest  or  only  son," 
and  that  conbequently  the  money  fund  d 
1,923/.  1*.  6</.  passed  to  F.'s  father  under  tk 
ultimate  trust.  Flemyng's  Trust 9^  la  re,  15 
L.  R.  Ir.  363. 

And  tee  Portion  and  Youxqkr  Childrbn. 


4.  For  Issue. 

Construction.] — "  Issue  "  in  a  deed  is  alwaji  a 
word  of  purchase.  Bagghaw  v.  Spencer,  2  AtL 
582. 

** Issue"    when   restricted    to    Children.]- 

"  Issue,"  when  collocated  with  parent,  is  to  be 
taken  in  the  restricted  sense  of  children ;  and 
this  doctrine  applies  to  a  deed  as  well  as  to  a 
will.  BarracUmgh  v.  ShillUo,  53  L.  J.,  Ch.  841 ; 
32  W.  R.  875. 

The  words  "  issue  of  the  intended  marriage," 
uniformly  used  in  a  settlement  made  on  the 
occasion  of  a  marriage,  in  the  absence  of  any  in- 
dication in  the  context  of  an  intention  that  they 
should  include  all  descendants,  are  to  be  con- 
strued to  mean  "  children."  Denis,  In  rr,  Ir.  R. 
10  Eq.  81. 

By  a  marriage  settlement,  reciting  an  agree- 
ment to  make  a  provision  for  the  issue  of  the  in- 
tended marriage,  property  of  the  wife  was 
vested  in  trustees  after  the  deaths  of  the  hus- 
band and  wife,  in  case  there  should  be  issue  of 
the  intended  marriage,  for  the  use  and  benefit  of 
such  issue,  as  the  husband  should  appoint,  and  in 
default  of  appointment  among  such  issue  share 
and  share  alike  ;  but,  in  case  there  should  be  no 
issue  of  the  intended  marriage,  or,  if  issue,  in 
case  all  such  issue  should  die  before  attaining  the 
age  of  twenty-one,  or  days  of  marriage,  in  trust 
for  the  use  and  benefit  of  the  survivor  of  the 
husband  and  wife.  Property  real  and  personal 
of  the  husband  was  limited  upon  precisely  similar 
uses  and  trusts,  save  that  the  ultimate  trust  was 
for  the  husband,  his  heirs,  executors,  &c. : — 
Held,  that  the  word  "  issue  "  was  to  be  construed 
'•children."    Ih, 

Where  there  is  an  ambiguity  in  expressions  of 
settlement  regarding  the  issue,  the  presumptions 
are  taken  in  favour  of  the  children.  Perfect  v. 
Curzm,  5  Madd.  442  ;  21  R.  R.  331. 

Courts  will  avoid  a  construction  leading  to  a 
perpetuity  and  void  devise,  if  possible.  So  they 
will,  in  marriage  settlements,  consider  the  general 
intent  as  in  favour  of  the  issue  described,  and 
not  let  property  revert  or  go  to  a  father  as  the 
representative  of  one  child  to  the  prejudice  of  the 
rest,  if  no  positive  reason  for  it  be  clearly  inferred. 
Exel  V.  Wallace,  2  Ves.  Sen.  118. 

In  a  marriage  settlement,  "  issue  "  is  construed 
"children,"  in  regard  to  personalty.  Marshall 
V.  Baker,  31  Beav.  608 ;  9  Jur.  (NA)  396  ;  7  L.  T. 
(N.s.)303;  11  W.  R.  78. 

Primi  facie  Includes  all  Beseendants.] 

— The  word  '*  issue"  includes  all  remote  descen- 
dants of  the  person  whose  issue  is  referred  to,  and 
the  burden  of  proof  lies  upon  him  who  contends 
the  contrary  ;  but  when  the  word  "  parent "  is 
used  in  reference  to  his  "  issue,"  it  is  confined  to 
his  "children."  The  word  "issue"  in  reference 
to  the  word  "  parent "  in  a  substitutional  gift : — 
Held,  from  the  context  of  the  will,  not  limited 
to  "  children."    Moss  v.  Ros9,  20  Beav.  646. 

The  word  "  issue  "  occurring  in  a  marriage  set- 
tlement primft  facie  includes  all  descendants, 
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And  in  the  absence  of  some  controlling  or  ex- 
planatory context  is  not  to  be  restricted  to 
"Children  only.  Jlobbsv,  Tuthill,  [1895]  1  Ir.  R. 
115. 


Of  Children — Qnafli-representatiye  Prin. 


viple.  ] — Settlement  in  trust  for  children  living 
at  death  of  survivor  of  husband  and  wife ;  but 
if  any  child  should  die  in  the  lifetime  of  the  hus- 
band and  wife,  leaving  issue,  the  share  of  the 
child  should  go  equally  between  his  issue : — Held 
<fol  lowing  Boss  v.  Itostj  20  Beav.  645),  that 
although  issue  is  nomen  greneralissimum,  yet 
that  on  a  quasi  representative  principle  the  chil- 
dren only  of  a  child  whose  share  fails  take  that 
child's  share,  the  grandchildren  not  being  ad- 
mitted to  take  in  competition  with  the  children. 
Bobinton  v.  Sykes,  23  Beav.  40  ;  26  L.  J.,  Ch. 
782  ;  2  Jur.  (N.8.)  895. 

Estates  were  vested  in  trustees  for  sale,  and 
after  the  death  of  W.  to  pay  the  proceeds  amongst 
the  twelve  children  of  W.,  as  described  in  the 
settlement,  or  such  of  them  as  should  be  living 
at  the  time  of  the  decease  of  D.  and  J.,  and  the 
issue  of  such  as  might  be  then  dead,  to  be  equally 
divided  between  them,  the  issue  to  take  the 
parent's  share ;  but  if  any  of  such  twelve  chil- 
dren should  die  in  the  lifetime  of  D.  and  J.,  or 
the  survivor  of  them,  without  leaving  issue  living 
at  the  decease  of  such  survivor,  then  in  trust  to 
pay  the  share  of  the  child  who  should  die  with- 
out such  issue  unto  the  survivors  and  survivor  of 
them,  and  the  issue  of  such  as  should  be  dead. 
Ten  of  the  children  survived  D.,  but  died  in  the 
lifetime  of  J.  G.  ;  one  of  the  ten  children  left  six 
children,  one  of  whom,  by  bill,  prayed  that  the 
trusts  might  be  carried  into  execution.  B., 
another  of  the  ten  children,  left  two  children, 
one  of  whom  died  four  months  previously  to  J., 
leaving  four  children,  and  the  question  was, 
whether  these  four  children  were  entitled  to 
the  share  of  their  deceased  parent : — Held,  that 
the  word  issue  being  used  in  conjunction  with 
that  of  parent,  more  remote  descendants  than 
children  were  not  included  in  the  word  issue, 
and  therefore  the  grandchildren  were  not  en- 
titled to  their  parent's  share.  Anderson  v.  St. 
Vincent  (  Viscount),  2  Jur.  (N.s.)  607 ;  4  W.  R. 
304. 


Of  the  Xarriage.] — By  a  marriage  settle- 
ment certain  funds  were  assigned  to  trustees,  upon 
trust  (after  the  death  of  the  husband  and  wife) 
for  the  issue  of  the  marriage  as  the  wife  should 
by  deed  or  will  appoint ;  and,  for  want  of  such 
ap(X)intment,  upon  trust  for  the  issue  of  the 
marriage,  if  more  than  one,  in  equal  shares,  the 
sons  at  twenty-one  and  the  daughters  at  twenty- 
one  or  marriage ;  and  in  case  there  should  be 
but  one  child  issue  of  the  marriage,  or,  if  more 
than  one,  and  all  but  one  should  die  without 
having  become  entitled,  then  in  trust  for  such 
only  or  surviving  child  at  the  time  thereinbefore 
limited  or  appointed ;  and,  in  case  there  should 
not  be  any  issue  of  the  intended  marriage,  upon 
certain  trusts  therein  mentioned.  The  wife  by 
will  appointed  part  of  the  trust  fund  to  the  five 
children  of  her  late  son  W.  A. :— Held,  that  the 
word  "  issue  "  in  the  power  of  appointment  must 
be  construed  in  its  strictly  technical  meaning, 
and  that  therefore  the  appointment  was  valid. 
Warren's  Trusts,  In  re,  53  L.  J.,  Ch.  787 ;  26 
Ch.  D.  208  ;  50  L.  T.  454  ;  32  W.  R.  641. 

There  is  no  absolute  rule  that,  becaase  the 
word  "  issue "  is  used  in  one  or  more  clauses  of 


a  settlement  as  meaning  "  children "  only,  it 
must  receive  the  same  construction  in  every 
other  clause.    lb. 

By  a  post-nuptial  settlement,  executed  at  a 
time  when  one  child  of  the  marriage  was  alive, 
after  reciting  that  it  was  intended  to  provide  for 
the  present  and  future  issue  of  the  wife  by  A., 
her  husband,  a  fund  was  settled  upon  trust  to 
apply  the  interest,  after  the  death  of  the  wife,  to 
and  amongst  the  present  and  future  issue  of  the 
marriage,  for  their  maintenance  during  the  life 
of  the  husband  as  he  should  direct ;  and,  after 
the  death  of  the  husband  and  wife,  to  and 
amongst  such  issue  as  the  husband  and  wife,  or 
the  survivor  of  them,  should  appoint ;  and  in 
default  of  such  appointment  then  to  be  divided 
amongst  them,  share  and  share  alike,  with  benefit 
of  survivorship :  proviso,  that,  in  case  the  hus- 
band should  survive  the  wife,  and  that  the  issue 
of  the  marriage  should  happen  to  die  unmarried, 
or  being  married,  should  die  without  leaving 
issue  in  the  lifetime  of  the  husband,  then  the 
fand  should  go  to  the  husband,  his  executors, 
administrators,  or  assigns : — Held,  that  the  word 
"  issue  "  meant  children  ;  and,  therefore,  that  the 
children  of  the  marriage  took  the  fund,  in  default 
of  appointment,  to  the  exclusion  of  the  grand- 
children.   Dixon,  In  re,  Ir.  R.  4  Eq.  1. 

<(  Children  and  Issae."] — By  a  marriage  settle- 
ment, a  sum  of  money  was  settled  upon  trusts 
for  the  husband  for  life,  then  for  the  wife  for 
life,  and,  after  the  death  of  the  survivor,  upon 
trust  to  pay  the  principal  among  all  the  children 
and  issue  of  the  intended  husb^d,  to  be  by  him 
begotten  on  the  body  of  the  intended  wife  ;  and 
if  there  should  be  no  child  or  issue  of  the  mar- 
riage, or,  being  such,  they  should  all  die  in  the 
lifetime  of  the  survivor  of  the  husband  and  wife, 
upon  other  trusts : — Held,  that  the  children  of 
the  marriage,  including  those  dying  in  the  life- 
time of  the  survivor  of  the  husband  and  wife, 
took  the  fund,  and  that  no  other  issue  were 
entitled.  Gordon  v,  Hope,  3  De  G.  Ac  Sm.  351 ; 
18  L.  J.,  Ch.  228  ;  13  Jur.  382. 

*  *  iMue ' »— *  *  Baoh  Children."  ]— By  articles 
relating  to  leases  pur  autre  vie,  and  for  years, 
and  to  money,  it  was  agreed  that  said  leases  for 
lives  and  for  years  should  be  conveyed  to 
trustees,  in  trust  (after  successive  life  estates  to 
D.  and  J.).  "After  the  decease  of  J.,  to  the 
issue  of  J.  and  A.,  in  such  shares  and  proportions 
as  the  said  J.  should  appoint,  and  for  want  of 
such  appointment  to  go  to  such  children  equally, 
share  and  share  alike ;  and  for  default  of  such 
issue,  to  the  heirs,  executors,  and  administrators 
of  said  J.  during  said  leases  ;  the  money  or  the 
lands  agreed  to  be  purchased  therewith,  to  go  to 
issue  of  said  J.  and  A.,  in  such  shares  and  pro- 
portions, &c.  And  for  want  of  such  appointment, 
to  be  equally  divided  among  such  children,  share 
and  share  alike  ;  and  if  no  children  of  said 
marriage,  or  all  should  die  before  twenty-one," 
then  a  power  to  dispose  of  said  money  : — Held, 
that  "  issue  "  is  to  be  construed  "  children,"  and 
that  the  issue  of  J.  and  A.  took  the  absolute 
interest  in  the  chattel  property,  and  a  quasi  fee 
in  the  freehold  property  ;  that  a  quasi  estate  tail 
cannot  be  barred  by  will,  semble.  Campbell  v. 
Stndys,  1  Sch.  &  Lef.  281  ;  9  R.  R.  33.  S.  P., 
Williams  v.  Jekyl,  2  Ves.  Sen.  681. 

By  a  deed  of  1828,  B.,  on  the  marriage  of  his 
son  E.  with  V.,  in  order  to  provide  for  their 
"issue,"  conveyed  a  chattel  rc^  upon  trust  for 
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E.  for  life ;  and  after  his  death,  if  there  should 
be  no  issue  then  living,  for  V.  for  life  ;  but  if 
there  should  be  "  children"  living  at  E.'s  death, 
as  to  one-half  or  one-third  of  the  premises, 
according  as  there  should  be  one  or  more  of  such 
"  children,"  for  V.  for  life,  as  to  the  residue,  for 
the  maintenance,  &c.,  of  such  "child  or 
children  ;  "  and  after  the  death  of  the  surviving 
parent,  in  trust  for  the  "  issue "  as  E.  should 
appoint ;  in  default  of  appointment,  share  and 
snare  alike  ;  if  but  one  "  child,"  in  trust  for  (^uch 
only  child  ;  and  if  "  no  issue  "  should  outlive 
the  surviving  parent,  in  trust  for  B.  absolutely. 
E.  died  in  1877,  without  having  appointed,  leav- 
ing V.  and  several  children,  v^ho  then  contracted 
to  sell  the  premises  to  G.,  the  personal  repre- 
sentative of  B.  agreeing  to  join  in  the  conveyance. 
The  title  having  been  objected  to  by  G.'s  counsel, 
on  the  ground  that  it  was  doubtful  whether 
"  issue  "  should  be  construed  as  "  children,"  or  as 
"descendants,"  and  the  vice-chancellor,  on  a 
summons  under  s.  9  of  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  c.  78),  having  allowed 
the  objection : — Held,  on  appeal,  that  no  issue 
more  remote  than  children  took  any  estate  under 
the  limitations  of  the  settlement,  and  that  the 
order  below  should  be  discharged.  Biron^  In  re, 
1  L.  R.  Ir.  258. 

By  marriage  settlement  a  fund  was  settled 
upon  trust  after  the  death  of  the  survivor  of 
husband  and  wife,  for  their  child  or  children  then 
living,  to  be  paid  at  his  or  their  respective  ages 
of  twenty -one ;  and  in  case  both  husband  and 
wife  should  die  without  leaving  any  lawful  issue, 
then  according  to  the  husband's  appointment; 
and  in  default,  in  case  there  should  be  no  such 
child  or  children,  as  aforesaid,  then  over.  The 
wife  survived  her  husband,  and  all  her  children, 
two  of  whom  attained  twenty-one,  left  issue 
surviving  the  wife  : — Held,  that  "  lawful  issue  " 
was  to  be  restricted  to  children,  and  that  the 
gift  over  took  effect.  Heath's  Settlement^  In  r«, 
23  Beav.  193. 

Limitation  of  the  trust  fund  in  a  marriage 
settlement,  to  the  husband  for  life,  and  after  his 
decease  for  the  wife  for  life,  and  after  the 
decease  of  the  survivor  the  fund  to  go  to  the 
issue  of  the  marriage,  in  case  there  should  be  any 
Hying  at  the  death  of  the  husband  and  wife, 
in  such  manner  as  the  father  should  appoint, 
and  in  default  of  appointment  then  to  such  issue 
in  equal  shares,  and  if  hut  one  then  the  whole  to 
go  to  such  only  child  ;  and  in  case  there  should 
not  be  any  issue  of  the  marriage  living  at  the 
death  of  the  survivor,  then  to  go  to  such  person 
as  the  husband  should  appoint : — Held,  that  the 
word  "issue"  was  to  be  construed  "child,"  and 
that  an  appointment  made  by  the  father,  upon 
the  death  of  the  only  child  of  the  marriage,  in 
his  lifetime,  although  leaving  a  child,  was 
valid.  Stvift  v.  Swift,  8  Sim.  168  j  5  L.  J.,  Ch. 
376. 

By  a  Toluntary  settlement  personal  pro- 
perty was  assigned  to  trustees  upon  trust  to  pay 
the  interest  to  T.  during  his  life,  and  on  his 
decease  to  pay  the  principal  to  his  lawful  issue, 
if  then  of  age  or  married,  share  and  share 
alike,  if  more  than  one,  and  if  only  one  the 
whole  to  be  paid  to  such  only  child,  or  in  case 
such  child  or  children  should  be  an  infant  or 
infants  on  the  death  of  the  said  T.,  then  the 
principal  was  to  be  paid  to  him,  her,  or  them 
as  aforesaid  on  their  attaining  twenty-one  if 
sons,  or  if  daughters  on  their  marriage,  respec- 
tively.   By   his   will   the   settlor    bequeathed 


certain  other  funds  to  the  same  trustees  upon 
similar  trusts.  T.  died,  leaving  an  infant 
daughter  his  sole  surviving  child: — Held,  that 
the  daughter  would  become  absolutely  entitled 
to  the  bonds  in  question,  either  on  her  attain- 
ing twenty-one  or  on  her  marriage  under  that 
age.  Lang  v.  Ptigk,  1  Y.  &  C.  C.  C.  718  ;  6 
Jur.  939. 

*<  Issue  of  Body  "  Sztended  to  Orandshildren.} 

— F.,  in  order  to  make  some  provision  for 
his  daughter  M.,  the  wife  of  T.  S.,  and  for  her 
issue,  by  deeds,  in  1799  and  1802,  assigned 
premises  to  trustees,  upon  trust,  after  keeping 
the  premises  in  repair,  &c.,  to  pay  to  or  other- 
wise permit  or  suffer  M.  to  receive  and  take 
the  residue  of  the  rents  for  life  ;  and  npon  her 
decease,  leaving  issue  of  her  body  by  T.  S.,  upon 
trust  to  stand  possessed  of  the  premises  for  such 
issue,  to  be  a  vested  interest  as  they  should  attain 
twenty-one.  M.  survived  F.,  and  died  in  1854, 
leaving  by  T.  S.  seven  children,  one  of  whom 
intermarried  with  R.  S.,  and  died  leaving  three 
children ,  two  of  whom  who  survived  claimed  to 
be  entitled  to  a  share  of,  and  in  the  premises 
comprised  in  the  deeds  of  1799  and  1802  : — Held, 
that  the  word  "  issue "  was  not  confined  to  the 
children  of  M.,  but  included  grandchildren. 
Stnith  V.  Searle,  2  Jur.  (N.S.)  390  ;  4  W.  R. 
470. 

*  tissue"    in  Power  Extended  by    Context.} 

— By    a    post-nuptial    instrument  executed  in 
pursuance  of  a  marriage  contract,  a  fund  wa& 
directed  to  be  vested  in  trustees,  in  trust  to 
pay  the  interest  to  the  wife  for   life  to  her 
separate  use ;  after  her  death  to  the  husband 
for  life,  and  after  the  death  of  the  survivor  to 
pay  the  principal  to  the  issue  of  the  marriage 
in  such  proportions  as  the  wife  might  appoint, 
and  failing  such  appointment,  to  and  among 
the  child  or  children  of   the  marriage  equally 
among  them,  and  to  the  issue  of  any  of  them 
who  might  have  died  leaving  lawful  issue,  per 
stirpes.    There  were  five  children  of  the  mar- 
riage.   In    1853   the   wife  appointed  the  fund 
among  them.     In  1861,  after    her   death,   the 
husband  appointed  the  fund  among  the  same 
five  children.    One   of  these  children,   a  girl, 
had  married,  and  was,  at  the  time  of  her  £ather*s 
death,  enceinte  of  a  child,  which  vras  subse- 
quently born  : — Held,  that  issue  In  the  agreement 
was  used  in  its  extended  sense,  and  therefore,  as 
the  power  did  not  authorise  an  exclusive  appoint- 
ment, both  appointments  were  invalid,  and  the 
fund  was  divisible  among  the  five  children  in 
default  of  appointment.     Domn/hue  v.  Brooke^ 
Ir.  R.  9  Eq.  489. 

Oift  oyer  of  Chattels  on  Death  without  Issue.] 
— Plate  was  limited  by  settlement  to  trustees  for 
R.  E.  of  C.  for  life,  and  then  for  T.,  his  eldest 
son,  for  life,  and  after  his  death  for  the  first  son 
of  his  body  and  the  executors,  administrators, 
and  assigns  of  such  son  ;  and  if  the  eldest  son  of 
T.  should  die  under  twenty-one  without  leaving 
issue  male  of  his  body  living,  at  his  death  in 
trust  for  the  second,  third,  and  other  sons  of  T. 
Then  followed  similar  limitations  to  the  second, 
third,  and  other  bods  of  R.  E.  of  0. ;  and  there 
was  a  gift  over  "  if  there  shall  not  be  any  son  of 
R.  E.  of  C.  orof  T.  who  shall  live  to  attain 
twenty-one,  or  shall  die  under  that  age  leaving 
issue  male  of  his  body  living  at  his  death  "  : — 
Held,  that  the  word  "  issue "  in  the  gift  over 
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meant  "  such  issue,"  and  there  was  no  implied 
g:ift  to  T.,  and  that,  on  the  death  of  T.  without 
issue,  there  beinff  no  other  son  of  R.  E.  of  C,  the 
gift  over  took  effect.  Cardigan  v.  Citrzon  llowe^ 
L.  K  9  Eq.  368  ;  22  L.  T.  640  ;  18  W.  11.  878. 

5.  Fob  Heirs.    Heib-at-Law. 

*'  Heirs,"  whether  a  Word  of  Ptirchafe  or  of 
XimitatioiL]  —  In  a  deed  the  extensive  and 
ordinary  signification  of  the  word  "heirs"  w/'U 
be  limited  where  the  intention  of  the  parties  to 
the  deed  is  perfectly  apparent.  Therefore,  where 
fcy  a  deed  of  settlement  after  marriage  certain 
premises  were  conveyed  to  trustees  to  the  use  of 
A.  the  husband  for  life,  remainder  to  trustees  to 
praserve  contingent  remainders,  remainder  to  the 
use  of  B.  (the  ddest  son  of  A.)  and  the  heirs  of 
the  said  B.,  and  for  default  thereof  to  the 
use  of  C.  the  second  son,  and  all  and  every  the 
other  sons  successively  in  tail  male,  remainder  to 
the  use  of  the  daughters,  share  and  share  alike 
as  tenants  in  common  in  tail  male,  with  re- 
mainders over  :  B.  having  died  without  issue : — 
Held,  that  B.  having  been  only  tenant  in  tail 
under  the  limitation  in  the  settlement  of  his 
decease  without  issue  male,  C,  the  second  son, 
was  only  entitled^  to  an  estate  in  tail  male,  antl 
<iid  not  take  as  heir-at-law  to  his  brother  B. 
Wall  V.  Wright,  1  Dr.  &  Wal.  1. 

Term  Settled  ia  Tnut  for  Wife.]— If  she 
should  so  long  live,  and  after  her  decease  in 
trust  for  her  husband,  if  he  should  so  long 
live,  and  after  her  decease  in  trust  for  the  heirs 
of  the  body  of  the  wife  by  her  husband,  their 
executors,  administrators,  and  assigns,  and  for 
default  of  such  issue  remainder  over.  The  hus- 
band died,  never  having  had  any  issue,  and  the 
wife  survived  him : — Held,  that  the  term  was 
not  vested  in  the  wife,  and  the  words  "heirs 
of  the  body "  were  not  words  of  limitation  but 
purchase  ;  and  the  lease  was  directed  to  be 
deposited  in  court  for  the  benefit  of  all  parties. 
BodgeMon  v.  BiUJtey,  2  Atk.  89  ;  9  Mod.  236. 

One  possessed  of  a  term  for  years,  on  his  marriage 
assigns  it  to  trustees  in  trust  for  himself  for  life, 
remainder  to  his  wife  for  life,  remainders  to  the 
heirs  of  the  body  of  the  wife  by  the  hus- 
band. They  have  a  son.  This  is  a  good  limita- 
tion to  the  heirs  of  the  body  of  the  wife,  and  they 
are  words  of  purchase  and  not  of  limitation. 
J)afforne  v.  Goodman,  2  Vern.  362  ;  Pre.  Ch.  96  ; 
2  Free.  C.  C.  23. 

As  to  where  the  words  "  heirs  of  the  body  " 
have  been  held  words  of  purchase  in  the  same 
sense  as  "  issue."  Theebriage  v.  Kilhurne,  2  Ves. 
iScn.  233. 

Aoeording  to  Custom  of  Manor.] — R.  M., 

being  seised  to  him,  his  heirs,  and  assigns,  accord- 
ing to  the  custom  of  the  manor  of  Taunton  Deane, 
of  certain  premises  within  the  manor,  in  pursu- 
ance of  articles  made  in  contemplation  of 
marriage ,  surrendered  the  premises  to  trustees, 
upon  trust  to  permit  the  settlor,  his  heirs  and 
assigns,  to  hold  and  enjoy  the  premises  till  the 
marriage,  and  after  the  solemnisation  thereof 
upon  trust  for  the  settlor  for  life,  and  after  his 
decease  upon  trust  for  the  intended  wife  for  life 
in  bar  of  all  dower  and  thirds,  and  after  the 
de  ith  of  the  survivor  of  the  husband  and  wife 
upon  trust  to  surrender  the  premises  into  the 
hands  of  the  lord,  to  the  use  of  the  children  of 
the  marriage,  their  heirs  and  assigns,  according  to 


the  custom,  as  tenants  in  common,  such  sur- 
renders to  be  made  at  the  costs  and  charges  of 
the  children,  who  should  be  entitled  to  take  the 
same  by  virtue  thereof  ;  and  in  default  of  issue 
of  the  marriage,  that  should  be  living  at  the 
death  of  the  survivor  of  the  husband  and  wife, 
then  upon  this  special  trust  and  confidence, 
to  surrender  the  premises  into  the  hands  of 
the  lord  of  the  manor  for  the  time  being,  to 
the  use  and  behoof  of  the  right  heirs  of  the 
settlor  for  ever,  according  to  the  custom  of  the 
manor ;  such  surrender  or  surrenders  last  men- 
tioned to  be  made  at  the  costs  and  charges,  in  all 
things,  of  the  person  or  persons  who,  by  virtue 
of  the  last  mentioned  condition  or  limitation, 
shoulii  be  entitled  to  take  the  same.  The  only 
issue  of  the  marriage  was  a  daughter,  who  sur- 
vived the  settlor,  but  died  in  the  lifetime  of  the 
widow,  her  mother.  The  widow  continued  in 
possession  of  the  premises  till  her  death.  It 
being  admitted  that  the  widow  was,  according 
to  the  custom,  the  heir  of  the  settlor,  at  the  time 
of  his  death,  and  that  his  youngest  sister  was  such 
heir  at  the  time  of  the  widow's  death,  it  was  held 
that  by  virtue  of  the  ultimate  limitation  in  the 
articles,  the  youngest  sister  was  entitled  to  call 
for  a  conveyance  of  the  customary  premises, 
from  a  party  in  whom  the  legal  estate  had  be- 
come vested,  and  who  also  claimed  the  equitable 
interest  through  the  widow  and  the  daughter. 
Locke  V.  Simthvoood,  1  Myl.  &  Cr.  411.  Affirmed, 
sub  nom.  Bush  v.  Locke,  3  CI.  &  F.  721 ;  9  Bligh 
(N.S.)  1. 

Ultimate  Semainder  to  Heirs  of  Settlor's 
Orandfiather'-CoiLtingeiit.] — A.,  in  a  conveyance 
to  uses  reciting  that  he  was  desirous  that  certain 
estates  derived  from  his  mother's  family  shotdd 
remain  in  the  family  and  blood  of  S.  R.,  his 
maternal  grandfather,  in  consideration  of  his 
natural  love  and  affection  to  his  relations,  the 
heirs  of  S.  R. ;  and  to  the  intent  that  the  said 
estates  might  continue  in  the  family  and  blood 
of  his  late  mother  on  the  side  of  her  father, 
settles  them  to  the  use  of  himself  for  life,  re- 
mainder to  heirs  of  his  body,  for  defatdt  of  such 
issue,  as  he  should  appoint,  and  for  defanlt  of 
appointment  to  u"e  of  right  heirs  of  S.  R.,  with 
power  of  revocation  and  new  appointment.  The 
ultimate  remainder  is  contingent,  and  will  vest 
in  the  person  who  happens  to  be  the  right  heir 
of  S.  R.  at  the  ezpirat'onof  the  estate  previously 
limited.  Cholmondeley  v.  Clinton,  2  J.  &  W. 
1  ;  22  R.  R.  81 ;  2  Mer.  173  ;  16  R.  R.  167. 

Limitation  to  **  Heir  female" — Daughters  as 
Pnrohasers.] — Lands  were  limited  by  deed  to 
the  use  of  the  settlor  for  life ;  remainder  to  the 
use  of  his  wife  for  life  ;  remainder  to  the  use  of 
the  heir  female  of  the  body  of  the  settlor,  on  the 
body  of  his  wife  already  begotten,  and  now 
living,  or  which  may  be  begotten  hereafter  ;  and 
in  default  of  such  issue,  to  the  use  of  the  heir 
male  of  the  body  of  the  settlor  on  the  body  of 
his  wife  to  be  begotten  ;  remainder  to  the  right 
heirs  of  the  settlor.  At  the  time  when  this  deed 
was  executed,  the  settlor  and  his  wife  had  issue 
four  daughters,  and  no  issue  male ;  but  at  his 
<leath  the  same  four  daughters  and  also  several 
sons  of  the  marriage  survived  him : — Held,  that 
under  the  limitation  to  the  "  heir  female,"  the 
daughters  took  a  life  estate  in  the  lands  as  pur- 
chasers. Chamhert  v.  Taylor,  2  Myl.  Ac  Cr.  376  ; 
6  L.  J.,  Ch.  193. 

*' Bight    Heirs   of    E.,  deceased,  and   J."— 
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Constmction — Gayelkind  Lands.] — By  a  volun- 
tary settlement  A.  and  his  cousin  limited  certain 
gavelkind  lands  to  a  relative,  C,  for  life,  with  re- 
mainder to  her  issue,  and  for  default  of  such  issue, 
"  to  the  use  of  the  right  heirs  of  E.  deceased,  and 
J." — ^who  was  then  living — "  the  two  sisters  of 
the  said  A.,  their  heirs  and  assigns  as  tenants  in 
common  for  ever  "  : — Held,  the  court  declining 
to  read  the  limitation  as  a  limitation  to  "the 
right  heirs  of  E,,  deceased,  and  of  J.,"  that  J. 
herself  took  a  vested  remainder  in  fee  simple  in 
a  moiety  of  the  property  expectant  on  the  death 
of  C.  without  issue ;  and,  accordingly,  that  on 
the  death  of  C,  who  survived  J.,  and  died  with- 
out issue,  the  moiety  passed  to  J/s  co-heirs  in 
gavelkind.  Ifaioes  v.  Ilatoes^  14  Ch.  D.  614  ;  43 
L.  T.  280. 

Heir-at-law  of  One  at  Death  of  Another.] — 

R.  S.,  by  deed,  conveyed  to  trustees  real  estate 
in  the  Isle  of  Man,  upon  trust  in  the  first  instance 
to  permit  him,  the  settlor,  to  receive  the  rents 
and  profits  thereof  during  his  life,  and  upon  his 
death,  in  trust  to  pay  out  of  the  rents  accruing 
from  such  land  an  annuity  of  40/.  to  H.  A. 
during  his  life,  and  to  pay  the  residue  of  such 
rents  to  J.  A.,  her  heirs  or  assigns ;  and  upon 
H.  A.'s  death,  in  trust  to  convey  the  said  lands 
to  J.  A.  and  her  heirs,  if  then  living,  or  if  she 
should  be  then  dead,  unto  the  heirs-at-law  of  the 
eaid  J.  A.,  and  the  heirs  and  assigns  of  such  heir- 
at-law.  R.  S.,  the  settlor,  died  intestate  and  un- 
married ;  J.  A.  died,  leaving  H.  A.  her  heir-at- 
law  ;  then  H.  A.  died,  leaving  J.  E.  S.  his  heir- 
at-law,  and  who  then  became  heir-at-law  of  J.  A. 
Upon  a  bill  filed  by  J.  £.  S.  against  the  surviving 
trustee  under  the  deed  for  the  conveyance 
of  the  estate  : — Held,  by  the  judicial  committee, 
affirming  the  decree  of  the  court  of  chancery  of 
the  Isle  of  Man,  that  J.  E.  S.  took  by  purchase 
under  the  ultimate  limitation,  as  the  person 
answering  the  description  of  heir-at-law  of  J.  A.  at 
the  death  of  H.  A.,  and  a  conveyance  decreed. 
Cain  V.  Teare,  4  Moore,  P.  C.  249';  7  Jur.  567. 

Snm   Beteryed   on    Settlement   of  Lands  — 
Settlor's  Heir  takes  in  De&nlt  of  Appointment.] 

—Upon  settlement  of  lands  to  be  sold  in  trust 
for  several  purposes,  the  residue  is  given  to  B. 
and  his  heirs,  reserving  only  200Z.  to  be  paid  to 
such  person  as  settlor  shoidd  appoint.  Settlor 
died  without  appointment ;  the  200/.  shall  go  to 
his  heir,  and  not  to  B.,  or  his  assigns.  Anon,^ 
1  Comyn,  345. 

Limitation  of  Personalty  to  Bight  Heirs  of 

Wife.] — Under  a  limitation  in  a  marriage  settle- 
ment of  certain  personal  property  of  the  wife 
after  the  death  of  the  survivor,  and  in  default 
of  issue  of  the  marriage,  to  the  right  heir  or 
heirs  of  the  wife  : — Held,  that  the  husband,  by 
the  death  of  his  wife  without  issue,  was  not 
entitled  as  her  administrator  to  an  absolute 
interest  in  the  settled  property.  Kew&nham  v. 
JHttar,  7  L.  J.,  Ch.  300. 


Of  Snryiyor  of  Hnsband  and  Wife.]— 


Of  Term  for  A.  and  his  Wile  for  their 

Lives,  Bemainder  to  Heirs  of  A.  and  his  Wife.] 
— A  long  term  of  years  is  assigned  upon  trust 
for  A.  for  ninety-nine  years,  if  he  lived  so  long^ 
and  then  to  his  wife  for  her  life,  remainder  to 
the  heirs  of  A.  begotten  on  his  wife.  The  whole- 
term  does  not  vest  in  A.,  but,  aft€r  the  death  of 
him  and  his  wife,  shall  go  to  all  their  children 
equally.     Ward  v.  Bradley,  2  Vem.  23. 

6.  For  Ezecutobs  and  Administratobs. 
General  Effect  of  Limitation  to.] — The 


Personal  estate  was  settled  on  a  husband  and 
wife  successively  for  life,  with  remainder  to 
their  children  ;  and,  in  failure  of  children,  "  then 
to  the  right  heirs"  of  the  survivor  of  the 
husband  and  wife  : — Held,  that,  under  the  last 
limitation,  the  heir-at-law  of  the  Rurvivor,  and 
not  the  next  of  kin,  was  entitled.  Hamilton  v. 
MillSy  29  Beav.  193  ;  3  L.  T.  766. 


effect  of  a  settlement  by  deed,  limiting  property 
to  the  executor  or  administrator  of  the  settlor,  i» 
to  make  such  property  subject  to  the  disposition 
of  the  settlor  by  will,  or  to  be  dealt  with  under 
the  statute  of  distributions.  Ma<^hmzie  v.  Mac- 
Jienzifi,  3  Mac.  &  G.  669  ;  21  L.  J.,  Ch.  465  ;  15- 
Jur.  1091. 

Falling  in  of  Intermediate  Life-intere«t8.] — 

Limitation  in  a  deed  of  personal  property  to  the 
executors,  administrators,  and  assigns  of  A.,  after 
the  death  of  B.  and  C,  does  not  fail  by  the  death 
of  B.  and  C.  in  the  lifetime  of  A.  Horseman  y. 
Abbey,  IJ.  &  W.  381 ;  21  R.  R.  188. 

Limitation  to  Ezecntors  for  their  own  Use  and 
Benefit.] — Upon  a  limitation  of  funds  in  a  settle- 
ment, "  to  the  executors,  &c.,  of  the  settlor,  to 
and  for  his  and  their  own  use  and  benefit "  : — 
Held,  that  the  executors  did  not  take  beneficially, 
but  only  in  their  representative  character.  Same*- 
V.  Hanves,  2  Keen,  646  ;  7  L.  J.,  Ch.  123. 

By  a  marriage  settlement,  stock,  the  property 
of  the  husband,  was  settled  on  trust  for  the- 
separate  use  of  the  wife  during  her  life,  and  after 
her  death  for  the  husband,  if  he  survived  her  ; 
but  if  he  died  in  her  lifetime,  then  for  such  per- 
sons as  he  should,  by  deed  or  will,  appoint ;  and 
in  default  of  appointment,  for  his  executors  and 
administrators.  The  husband  died  in  the  wife'a 
lifetime,  having  appointed  her  executrix,  but 
without  exercising  his  power  : — Held,  that  the- 
executrix  was  not  entitled  to  the  stock  bene- 
ficially, but  that  it  was  to  be  administered  by 
her  as  part  of  his  general  personal  estate.  CoUUr- 
V.  Squire,  3  Russ.  467  ;  5  L.  J.  (0.8.)  Ch.  186  ; 
27  R.  R.  112. 

J.  by  settlement  assigned  an  annuity  to  tms- 
tees  upon  trust  to  pay  the  same  to  his  wife  during- 
their  joint  lives  for  her  separate  use,  and  after 
her  decease  to  sell  and  invest  and  stand  possessed 
of  the  proceeds  upon  trusts  for  children,  in  de- 
fault as  he  should  by  deed  or  will  appoint,  and 
in  default  of  appointment  upon  trust  to  pay,. 
assign,  and  transfer  the  same  to  the  executors  or 
administrators  of  J.  to  and  for  their  own  use  and 
benefit.  J.  by  his  will  gave  the  whole  residue  of 
his  property  to  trustees  upon  trust  to  convert 
and  invest  and  to  pay  the  interest  to  his  wife  for 
life,  'with  remainders  over.  The  wife  died,  and 
her  personal  representative  claimed  to  have  the 
reversion  of  the  annuity  sold,  and  the  executors 
of  J.  claimed  for  their  own  benefit  under  the 
limitation  in  the  settlement :—  Held,  that  they 
took  only  in  their  representative  character,  and 
that  the  reversion  of  the  annuity  must  be  sold. 
Johnson  v.  Ronth,  27  L.  J.,  Ch.  305  ;  3  Jur.  (NJS.> 
1048  :  6  \V.  R.  6. 

Personal  estate  belonging  to  an  intended  hus- 
band was  settled  in  trust  for  him  for  life,  with 
successive  trusts  for  the  wife  durante  viduitate 
and  in  the  children  (if  any)  of  the  marriage,  in. 
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"the  nsnal  form,  with  an  ultimate  limitation  to 
"the  husband,  his  executors,  administrators,  or 
Assigns,  for  his  and  their  own  use  and  benefit. 
Tte  wife  survived  and  married  again.  The  first 
liusband  died  intestate,  and  on  the  ultimate 
limitation  taking  effect,  the  wife  claimed  her 
share  in  his  assets  under  the  statute  of  distribu- 
tions : — Held,  though  she  had  by  her  second 
marriage  forfeited  her  life  estate,  she  had  not 
forfeited  her  claim  to  a  distributive  share  in  the 
husband's  assets,  and  that  his  personal  repi'esen- 
tatives  took  in  trust  for  his  next  of  kin  under  the 
statute,  and  not  beneficially.  O'Brien  v.  Jlearn^ 
18  W.  R.  614. 

By  a  marnage  settlement,  stock  was  assigned 
to  trustees,  upon  trust  to  pay  the  interest  and 
dividends  to  the  husband  for  life,  and,  in  case  he 
should  survive  the  wife,  upon  trust  to  transfer 
the  said  stock  to  the  husband,  "  his  executors, 
administrators,  or  assig:ns,  to  and  for  his  or  their 
own  use  and  benefit,"  but  in  case  the  wife  should 
survive  the  husband  upon  trust,  during  her  life, 
to  pay  the  interest  and  dividends  as  she  should 
appoint,  and,  after  her  decease,  upon  trust  to 
transfer  the  stock  "  unto  the  executors  or  admin- 
istrators of  the  said  G.  M.  (the  husband)  to  and 
for  their  own  use  and  benetit/'  The  wife  sur- 
vived the  husband,  and  took  out  administration 
of  his  effects,  and  claimed  an  absolute  intei*est  in 
the  whole  corpus  of  the  stock  : — Held,  that  she 
was  not  entitled.  Semble,  that  a  limitation  in  a 
settlement  "  to  the  executore  and  administrators 
of  A.  for  their  own  use  and  benefit,"  unconnected 
with  any  other  limitation  showing  more  specifi- 
cally who  are  to  take,  is  void  for  uncertainty. 
Marshall  v.  ColUtt,  1  Y.  &  C.  232. 

An  obligation  to  make  a  settlement  on  his  wife, 
by  deed,  expressed  to  be  made  in  order  to  make 
such  provision,  conveyed  property  to  trustees  in 
trust  to  permit  him  and  his  assigns  to  receive 
the  dividends  "to  and  for  his  and  their  own 
entire  use  and  benefit  during  the  joint  lives  of 
himself  and  his  wife ; "  and  in  case  A.  6.  sur- 
vived his  wife  then  in  trust,  after  her  death,  to 
assign  it  to  him, "  his  executors,  administrators, 
and  assigns,  to  and  for  his  and  their  own  use  and 
benefit ; "  but  if  his  wife  should  survive  him  then 
to  her  for  life,  and  afterwards  to  assign  it  "  unto 
the  executors  or  administrators  of  A.  B.  to  and 
for  his  and  their  own  use  and  benefit."  The 
wife  survived  : — Held,  that,  subject  to  her  life 
interest,  the  fund  belonged  to  the  next  of  kin  of 
A.  B.  and  not  to  his  administrator.  Merytm  v. 
ColleU,  8  Beav.  386 ;  14  L.  J.,  Ch.  369  ;  9  Jur. 
459. 

By  a  marriage  settlement,  the  ultinmte  trust 
declared  of  a  copyhold  estate  (the  property  of 
the  husband)  was  for  his  executors  or  admin- 
istrators, and  a  similar  trust  was  declared  with 
respect  to  the  executors  or  administrators  of  the 
wife,  as  to  a  copyhold  estate,  which  was  her 
property.  The  wife  survived,  and  took  out  ad- 
ministration to  her  husband  : — Held,  that  she 
was  not  entitled  to  hold  the  former  estate  for  her 
own  exclusive  benefit,  but  for  the  benefit  of  her- 
self and  her  husband's  next  of  kin.  Wellnian  v. 
Bowring^  3  Sim.  328. 

Construction  on  settlement ;  ultimate  limita- 
tion *'  to  use  of  executors  or  administrators  for 
their  lives,  and  assigns  for  ever,"  as  to  what 
benefit  they  take.  Wellmun  v.  Bowriitg,  1  Sim. 
&  S.  24.  Affirming  2  Buss.  374  ;  1  L.  J.  (o.s.) 
Ch.27. 

Ultimate    Trntt    for  Wife's    Sxecnton    or 


Administrators  of  her  own  Family — Next  of  Kin  at 
her  Death  Entitled.] — In  a  marriage  settlement, 
the  ultimate  trust  or  the  wife's  chattels  was  for 
the  executors  or  administrators  of  the  wife  of  her 
own  family,  and  the  ultimate  trust  of  the  hus- 
band's chattels  was  for  his  executors  or  admin- 
istrators of  his  own  family  : — Held,  that  though 
the  same  words  were  used  mutatis  mutandis  in 
both  limitations,  yet  the  court  was  justified  in 
holding  that,  with  respect  to  the  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death  ;  and 
with  respect  to  the  husband's  chattels,  his  execu- 
tors or  administrators  simply.  Smith  v.  Dudley ^ 
9  Sim.  125  ;  2  Jur.  322. 

Wife's  Hairs,  Executors,  and  Admin- 
istrators—Husband Entitled  as  Admuiistrator.] 
— By  a  marriage  settlement  the  reversion  in  real 
entate  was  conveyed  to  trustees  in  trust,  at  the 
request  of  the  husband  and  wife,  or  of  the  sur- 
vivor, to  sell,  and  the  proceeds  were  settled  on 
the  husband  and  wife  for  life,  with  remainder  to 
the  children,  and  in  default  thereof  to  such  per- 
son as  the  wife  should  appoint,  and  in  case  of  no 
appointment  to  the  use  of  the  heirs,  executors, 
and  administrators  of  the  wife,  according  to  the 
nature  and  property  of  the  premises.  The  wife 
died  without  issue,  and  without  having  exercised 
the  power.  The  husband  took  out  administration 
to  his  wife,  and  required  the  trustees  to  sell  the 
reversion  : — Held,  that  he  was  entitled  to  have  it 
sold,  aud  to  have  the  proceeds  as  administrator 
to  his  wife.  Warburttm  v.  Hadjield^  6  L.  J.,  Ch. 
203  ;  1  Jur.  164. 

The  ultimate  trust  in  a  marriage  settlement  of 
a  fund  belonging  to  the  wife  was  to  her  execu- 
tors or  administrators : — Held,  first,  that  the 
surviving  husband,  who  was  her  administrator, 
and  not  her  next  of  kin,  was  entitled ;  and, 
secondly,  that  if  by  those  words  her  next  of  kin 
were  intended,  then  that  the  next  of  kin  at  the 
death  of  the  wife,  and  not  of  the  husband  (who 
was  tenant  for  life),  were  entitled.  By  marriage 
settlement,  a  fund  belonging  to  the  wife  was 
settled  on  the  husband  and  wife  for  their  respec- 
tive lives,  with  remainder  to  the  children  of  the 
marriage,  to  be  vested  at  twenty -one  or  marriage  ; 
and  in  case  no  children  should  attain  vested 
interests  (which  happened),  then  as  the  wife 
should  appoint ;  and  in  default,  unto  the  execu- 
tors or  administrators  of  the  wife.  The  wife  pre- 
deceased the  husband,  and  made  no  appointment. 
There  was  one  child  only  of  the  marriage,  who 
survived  her  mother,  but  died  without  attaining 
a  vested  interest : — Held,  that  the  ultimate 
limitation  was  in  favour  of  the  wife's  admin- 
istrator, and  not  of  her  next  of  kin.  AlUn  v. 
Tlwrp,  7  Beav.  72  ;  13  L.  J.,  Ch.  6. 

Next  of  Kin  Entitled.]— By   an    ante* 


nuptial  settlement,  money,  the  property  of  the 
wife,  was  settled  in  trust  for  her  separate  use  for 
life,  for  her  husband  for  life,  and  for  the  chil- 
dren of  the  marriage,  equally  subject  to  her  ap- 
pointment by  deed  or  will,  and  in  default  of 
children,  for  such  peraons  as  she  should  appoint 
by  deed  or  will,  and  in  default  of  appointment, 
that  the  trustees  should  pay  and  transfer  the 
same  to  her  executors  or  administrators  ;  and  the 
husband  covenanted,  that  in  case  he  should  die 
without  issue  in  his  life,  and  make  no  appoint* 
ment,  the  same  should  remain  for  the  use  and 
benefit  of  her  executors,  administrators,  and 
assigns  : — Held,  that  by  the  "  executors  or  ad- 
ministrators "  of  the  wife,  her  next  of  kin  were 
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meant.  This  case  was  appealed,  and  the  appeal 
was  heard,  but  before  judgment  was  given  it  was 
compromised,  the  Lord  Chancellor  having  ex- 
pressed his  dissent  from  the  decree  below. 
Daniel  v.  Dudley ^  11  Sim.  163.  See  S.  C.  on 
appeal,  1  Ph.  1. 

Trust  in  a  marriage  settlement  to  raise  a  sum 
of  money  charged  on  the  settled  estate  at  the  end 
of  twelve  months  from  the  decease  of  the  sur- 
vivor of  the  husband  and  wife,  and  to  pay  the 
same  to  the  executors  or  administrators  of  the 
wife  : — Held,  upon  the  whole  scope  and  context 
of  the  instrument,  a  trust  for  the  next  of  kin  of 
the  wife,  although  she  died  in  the  husband's  life- 
time. Bulmer  v.  Jatjy  3  Myl.  &  K.  197.  Affirm- 
ing 4  Sim.  48. 


Assignee  of  Wife  Entitled.]— The  ulti 


mate  trust  in  a  settlement  of  a  fund,  in  default 
of  and  subject  to  the  appointment  bv  will  of  the 
lady,  was  "  for  her  executors  and  administrators." 
The  lady,  having  survived  her  husband,  assigned 
the  f  and  ;  it  was  : — Held,  that  the  assignee  had 
a  good  title,  and  the  fund  was  ordered  to  be 
transferred  to  him.  Bulmer  v.  Jay  (supra)  not 
followed.  Paye  v.  Snjfer,  1  Eq.  R.  540  ;  1  W.  R. 
618. 


Husband  entitled  jure  mariti.] — A  sum 


of  money  was  bequeathed  in  trust  for  several 
tenants  for  life  in  succession,  with  reversion  to 
such  person  or  persons  as  one  of  them,  who  was  a 
married  woman,  should  by  will  appoint,  and  in 
default  of  such  appointment,  "to  and  for  the 
benefit  of  her  executors  or  administrators." 
There  was  no  appointment  : — Held,  that  the 
husband  took  the  fund  jure  mariti.  AtL-Gen.  v. 
MalJtin,  2  Ph.  64  ;  10  Jur.  955. 

Wife  and  after-taken  Husband  entitled 

to  Transfer  of  Fund.] — By  a  man-iage  settlement 
the  wife's  property  was  vested  in  trustees,  in 
trust  for  her  separate  use  for  life,  independently 
of  her  then  or  any  future  husband,  without  anti- 
cipation, with  remainder  (in  the  events  which 
happened)  as  she  should,  notwithstanding  her 
coverture,  appoint  by  will,  and,  in  default  of  ap- 
pointment, in  trust  for  her  executors  and 
administrators  :— Held,  that  the  lady  and  an 
after-taken  husband  were  entitled  to  a  transfer 
of  the  settled  fund.  Jfalcolm  v.  O'  Callayharij  6 
L.  J.,  Ch.  137. 

mtimate  Trust  for  Husband's  Exeoutors,  Ad- 
ministrators, or  Assigns — Husband's  Residuary 
Legatees  Entitled.] — The  ultimate  limitation  ot 
a  fund  in  a  marriage  settlement,  after  the  death 
of  a  husband  and  wife,  was  to  the  husband,  if  he 
survived  his  wife  ;  but  if  the  wife  survived,  then, 
after  her  death,  to  such  person  as  the  husband 
should  appoint,  and  in  default,  "  to  his  executors, 
administrators,  or  assigns."  The  wife  survived, 
and  the  husband  made  no  appointment : — Held, 
that  his  residuary  legatees,  and  not  his  next  of 
kin,  were  entitled.  Hnwell  v.  Gayler^  5  Beav. 
167;  11  L.  J.,  Ch.  398. 


Seal  Estate  upon  same  Trusts — Husband's 


Heirs  Entitled.]— A  man  settles  personal  estate 
upon  himself  and  his  wife  for  their  lives,  and 
then  upon  their  children,  and,  in  default  of 
children,  upon  himself,  his  executors,  adminis- 
trators, and  assigns,  and  afterwards  directs  real 
estates  to  be  settled  upon  the  same  trusts  as  near 
as  can  be  as  affect  the  personalty.    Upon  the 


death  of  the  settlor  without  children,  the  real 
estate,  subject  to  the  life  interest  of  the  widow, 
goes  to  his  heirs.  Ford  v.  Buxton^  1  ColL  C.  C. 
403. 

7.  Fob  PEB80NAL  Representatives. 

Legal  Sepresentatiyes  —  Context  necessary 
to  explain  Words.] — The  words  "legal  repre- 
sentatives "  used  in  a  deed  cannot  be  acted  upon 
by  the  court  unless  some  context  be  found  in  the 
deed  to  explain  them.  Tippiny  v.  Satoard,  15 
Jur.  911. 

**  In  due  course  of  Administration  '* — 

Next  of  Kin  Denoted.] — In  a  settlement  the 
wonls  "  to  pay  to  legal  representatives  in  a  due 
course  of  administration,"  amount  to  a  direction 
to  pay  to  next  of  kin,  and  not  to  executors  or 
administrators.  Brigys  v.  l/jjitm^  41  L.  J.,  Ch. 
519  ;  L.  R.  7  Ch.  376  ;  27  L.  T.  62  ;  21  W.  K. 
20— C.  A. 

By  an  ante-nuptial  settlement  real  and  per- 
sonal estate  was  vested  in  trustees,  for  sale  and 
investment  of  the  proceeds  ;  and  after  the 
marriage,  for  payment  of  the  income  to  the  hus- 
band and  wife  during  their  joint  lives,  and  the 
life  of  the  survivor,  and  then  for  the  benefit  of 
the  children  and  issue  of  the  wife,  as  she  should 
by  deed  appoint,  and  in  default  for  her  children 
and  issue.  If  there  were  no  children  of  the 
marriage,  the  whole  of  the  trust  moneys  and 
premises  were  to  be  held  by  the  trustees  for  such 
person  and  persons  as  the  wife  should,  notwith- 
standing any  coverture,  by  deed  or  will  appoint ; 
and  in  default  of  appointment,  then  "to  pay  or 
transfer  the  trust  moneys  and  premises  unto 
the  legal  representatives  of  the  wife  in  a  due 
course  of  administration  "  : — Heltl,  that  the 
words  "  legal  representatives  in  a  due  course  of 
administration,''  denoted  the  next  of  kin  of  the 
wife  according  to  the  statutes,  and  not  the 
husband.    lb. 

"  At  time   of  Death  "— Hext   of  Xin 

Denoted.]— A  fund  was  settled  on  A.  for  life, 
then  on  any  husband  she  might  leave  for  life, 
then  on  her  children,  and  in  default  of  children 
on  the  person  or  persons  who  should  happen  to 
be  her  legal  personal  representative  or  repre- 
sentatives at  the  time  of  her  death  : — Held,  that 
legal  personal  representatives  meant  next  of  kin 
according  to  the  statute  of  distributions.  Bobin- 
Jtnn  V.  Brant,  43  L.  J.,  Ch.  82  ;  29  L.  T.  715  ;  22 
W.  R.  199. 

In  Incorrectly  Framed  Settlement.]— By  an 

incorrectly  framed  settlement,  a  sum  of  money 
was  settled  on  trusts  for  A.  for  life,  with  trusts 
in  remainder  for  her  children  ;  and  if  she  should 
die  without  issue,  in  trust  to  pay  a  portion  of 
the  fund  to  B.  or  her  legal  representatives : — 
Held,  that  the  words  legal  representatives  were 
either  words  of  limitation,  so  as  to  give  B.  an 
absolute  interest,  or  were  intended  to  provide  for 
her  being  dead  at  the  date  of  the  settlement,  or 
were  void  for  uncertainty.  Toppiny  v.  Howard, 
4  De  G.  &  Sm.  268. 

Wife's  Property— Husband  not  Entitled.]— 

Under  a  limitation  in  a  marriage  settlement  of 
the  wife's  property,  in  default  of  her  appoint- 
ment, for  her  next  of  kin  or  personal  repre- 
sentative, the  husband,  taking  a  prior  partial 
interest,  is  not  entitled.    Bailey  v.  Wriyht,  1 
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Swanst.  39  ;   1  Wils.  Ch.  15 ;  18  Ves.  49  ;   18 
R.  R.  151. 

Husband's  Executors  taking  Adminis- 


tration of  Wife's  Estate.]  —  By  a  marriage 
settlement^  the  wife's  real  and  personal  estate 
was  assigned  to  trustees  On  trust  to  pay  the 
annual  income  to  the  husband  for  life,  i-emainder 
to  the  wife  for  life,  remainder  as  she  should  by 
deed  or  will  appoint  ;  and  in  default  for  her 
personal  representatives.  The  wife  predeceased 
her  husband,  intestate  and  without  issue.  After 
the  husband's  death,  his  executors  took  out  ad- 
ministration of  the  wife's  estates : — Held,  that 
they  were  entitled  to  the  fund.  Beity  In  re,  43 
L.  J.,  Ch.  545  ;  L.  R.  18  Eq.  686  ;  22  W.  R.  599. 

Fraud — Fictitious  Consideration — Resulting 
Trust  of  Excess  for  Personal  Bepresentatives  of 
Appointor.]^ J.  S.  M.  being  entitled  to  the 
dividends  of  4,300Z.  for  life,  with  a  power  to 
appoint  by  any  deed  or  writing  the  principal 
after  his  death,  and  in  default  of  appointment  to 
his  next  of  kin,  and  being  in  prison  for  debt,  and 
in  great  distress,  is  prevailed  upon  by  H.  0.  to 
enter  into  an  agreement  for  sale  of  the  principal 
after  his  death,  in  consideration  of  1,OOUZ.  and 
other  sums  therein  stated  to  have  been  previously 
lent  and  advanced  to  him  by  H.  C.  By  a  subse- 
quent deed,  in  consideration  of  1,854^  therein 
stated  to  be  due  from  J.  S.  M.  to  H.  C,  and  of 
1,000^.  paid  by  J.  8.  M.  and  others,  J.  S.  M.,  by 
the  direction  of  H.  C,  appointed  that  the  prin- 
cipal should,  on  his  death,  be  transferred  to 
J.  8.  M.  and  others,  with  a  proviso  that  they 
should  assign  the  same  to  H.  C.  on  payment  of 
1.000/.  and  interest,  and  all  further  advances. 
The  l,854i.  or  any  part  of  it,  had  not,  in  fact, 
been  advanced  by  H.  C. : — Held,  that  this  was  a 
clear  fraud.  Held,  that  the  appointment  was 
well  executed  ;  ihat  ihe  next  of  kin  of  J.  S.  M. 
had  no  claim  ;  that  II.  C.  was  a  trustee  for  the 
personal  representatives  of  J.  S.  M.,  for  the 
excess  beyond  the  money  received  by  J.  S.  M. 
Miller  v.  Minet,  Tarn.  481. 


8.  For  Next  op  Kin. 
a.  Who  are  Entitled  as. 

Words  used  Simpliciter  denote  **  Nearest  of 
Xin.*'] — A.  assigned  a  fund  to  trustees,  upon  trust 
to  pay  the  interest  to  B.  for  his  life,  and  after  his 
decease  to  pay,  transfer,  and  assign  the  same 
among  B.'s  children  ;  and  if  no  child  of  B.,  from 
and  immediately  after  the  decease  of  B.,  upon 
trust  to  pay,  transfer,  and  assign  the  same  as  A. 
should  appoint ;  and  in  default  of  appointment, 
to  pay,  transfer,  and  nssign  the  same  to  such 
person  or  persons  as  should  at  the  time  of  the 
decease  of  A.  be  A.'s  next  of  kin.  A.  died  in  the 
lifetime  of  B.,  without  having  made  any  appoint- 
ment, and  B.  died  without  issue.  B.  is  not  ex- 
cluded from  the  benefit  of  the  limitation  to  A.'s 
next  of  kin.  Elmaley  v.  Yirung,  2  Myl.  &  K. 
780  ;  4  L.  J.,  Ch.  200.  And  see  S.  C,  2  Myl.  & 
K.  82;  3L.  J.,  Ch.  17. 

B.  was  the  only  surviving  brother  of  A.,  and 
there  were  children  of  a  deceased  brother  of  A. : 
— Held,  by  the  lords  commissioners  (over- 
ruling Phillips  V.  Garth,  3  Bro.  C.  C.  64  ; 
Hinckley  v.  Marlareng,  1  Myl.  &  K.  27,  and 
the  decision  in  the  present  case  at  the  rolls), 
that  the  words  "next  of  kin,"  used  simpliciter, 
are  to  be  taken  to  mean  '*  nearest  of  kin,'*  and 


that,  consequently,  B.'s  personal  representatives 
were  entitled  to  the  whole  fund.    lb, 

*'Nezt  of  Xin  in  Blood" — Beference  to  In- 
testacy—  Statute  of  Distribution.] — The  ex- 
pression "  next  of  kin "  or  "  next  of  kin  in 
blooi,"  coupled  with  a  reference  to  the  in- 
testacy of  the  propositus,  and  with  or  without  a 
directiotj  for  division,  means  "statutory  next 
of  kin."  The  same  construction  applies  al- 
though the  limitation  to  such  next  of  kin 
prim  I  facie  creates  a  joint  tenancy.  In  such  a 
case  the  statutory  next  of  kin  take  as  joint 
tenants  if  a  joint  tenancy  is  possible  ;  otherwise 
they  take  as  tenants  in  common.  Gray,  In  re, 
Aksrs  V.  Sears,  66  L.  J.,  Ch.  858  ;  [1896]  2  Ch. 
802  ;  75  L.  T.  407. 

Ultimate  limitation  by  deed  after  death  and 
failure  of  issue  of  A.  "to  the  person  and  per- 
sons who  shall  be  next  of  kin  in  blood  to  A.  at 
the  time  of  her  decease  in  case  she  had  so  died 
intestaie  and  unmarried:" — Held,  a  limitation 
to  her  next  of  kin  according  to  the  Statute  of 
Distribution.    lb. 

Next  of  Kin  of  Wife's  <*own  Blood  and 
Family."] — On  limitation  by  settlement  to  next 
of  kin  of  said  A.  P.  of  her  own  blood  and  family, 
as  if  she  had  died  sole  and  unmarried,  the  next  of 
kin  take  as  under  the  Statute  of  Distribution. 
Cottan,  V.  Scarancke,  1  Madd.  45 ;  15  R.  R. 
20S. 

**Hezt  of  Kin  in  Blood  according  to  the 
Statutes  of  Distribution  " — Exclusion  of  Widow.] 

— In  a  po-«t-nuptial  settlement  the  ultimate 
limitation  of  a  fund  settled  by  the  husband  was 
for  his  "  next  of  kin  in  blootl  according  to  the 
statutes  for  the  distribution  of  intestates'  effects, 
and  in  the  manner  in  which  the  same  would 
have  been  distributed  if  he  had  died  possessed 
thereof  intestate."  The  husband  die!  in  the  life- 
time of  his  wife  :—  Held,  that  his  widow  was  not 
entitled  to  share  in  the  fund  with  his  next  of  kin. 
Fitzgerald,  In  re,  58  L.  J.,  Ch.  662  ;  61  L.  T.  221  ; 
37  W.  R.  552. 

*'In  due  course  of  Administration" — 

Exclusion  of  Widow  and  Executors.] — In  a 
marriage  settlement,  the  ultimate  limitation  of  a 
fund  provided  by  the  husband  was,  "for  his 
next  of  kin  or  personal  representatives  in  a  due 
course  of  administration  according  to  the  statute 
of  distributions."  There  was  a  similar  limita- 
tion, mutatis  mutandis,  of  the  fund  provided  by 
the  wife.  The  court,  rejecting  the  claims  of  the 
husband's  executors  and  of  his  residuary  legatee, 
and  excluding  his  widow  : — Held,  that  the  next 
of  kin  were  entitled  to  the  fund  providerl  by  the 
husband.  Kilner  v.  Leech,  10  Beav.  362  ;  16 
L.  J.,  Ch.  503;  11  Jur.  859. 

Of  Wife  at  Death— Exclusion  of  Hus- 
band.]— Under  a  limitation  in  a  settlement  (in 
the  event  of  ths  wife  dying  without  leaving 
children  in  the  lifetime  of  the  husband),  in  trust 
for  such  persons  as  at  the  death  of  the  wife 
would  have  become  entitled  tnereto  under  the 
statute  for  the  distribution  of  the  personal  estate 
of  intestates,  the  husband  does  not  take.  Noon 
V.  Lyon,  33  L.  T.  199, 

Under  a  limitation,  in  a  marriage  settlement, 
of  the  wife's  property,  in  default  of  her  appoint- 
ment, for  her  next  of  kin  or  personal  repre- 
sentative, the  husband,  taking  a  piior  partial 
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interest,  is  not  entitled.  Bailey  v.  Wright^  1 
Swan.  39  ;  18  Ves.  49  ;  1  Wils.  Ch.  15  ;  18  R.  R. 
151. 

Trust,  under  marriage  settlement,  for  the  next 
of  kin  of  the  wife,  subject  to  her  appointment  by 
will,  with  two  witnesses,  appointment  in  favour 
of  the  husband  by  an  unattested  will  being  void  ; 
the  children  are  entitled,  not  the  husband,  who 
is  next  of  kin  to  his  wife,  and  whose  claim  to  her 
personal  property  is  not,  in  that  character, 
under  the  statute,  but  jure  mariti,  and  in  this 
case,  according  to  the  plan  of  the  settlement, 
he  was  not  intended.  Watt  v.  Watt^  3  Ves. 
244. 

Trust  Defeated  by  Appointment  to  Ezecnton 
— Husband  Entitled.] — By  a  marriage  settlement 
a  fund  was  settled  upon  such  trusts  as  the  wife 
should,  notwithstanding  coverture,  by  deed  or 
will  appoint :  and  in  default  of  appointment,  in 
caae  (which  happened)  there  should  be  no  issue 
of  the  marriage,  in  trust  for  such  persons  as 
should  at  the  death  of  the  survivor  of  the  hus- 
band and  wife  be  the  next  of  kin  of  the  wife. 
By  her  will,  which  purported  to  be  in  exercise  of 
the  power,  the  wife  devised  and  bequeathed  all 
her  real  and  personal  estate,  over  which  she  had 
any  disposing  power,  to  her  executors  therein 
named.  She  then  gave  several  legacies,  which 
did  not  exhaust  the  fund,  and  appointed  exe- 
cutors. She  died  in  her  husband's  lifetime : — 
Held,  that  the  fund  was  by  the  appointment  all 
converted  into  the  wife's  general  personal  estate, 
and  hence  that  the  unexhausted  portion  be- 
longed to  the  husband,  and  not  to  the  persons 
entitled  in  default  of  appointment  under  the 
settlement.  BricTienden  v.  Williams,  L.  R.  7 
Eq.  310  ;  17  W.  R.  441. 

Wife  Illegitimate  —  Husband  entitled  as 
Administrator.] — By  a  marriage  settlement,  a 
fund,  the  property  of  the  wife,  was  settled  on 
her,  and  her  husband  and  their  issue,  and  in  de- 
fault of  issue  on  the  wife's  next  of  kin.  The 
wife,  who  was  illegitimate,  died  without  issue, 
and  her  husband  administered  to  her : — Held, 
that  the  crown  was  not  entitled  to  the  fund, 
but  that  it  belonged  to  the  husband  as  adminis- 
trator to  his  wife.  Hawkitu  v.  Hawkins^  7  Sim. 
173. 

Artioles  Signed  after  Marriage — ^Husband 
entitled  as  Wife's  Administrator.] — Proposals 
for  a  settlement  of  a  lady's  property,  to  be  exe- 
cuted before  marriage,  were  prepared  in  Eng- 
land, and  sent  out  to  the  parties  abroad.  Before 
they  reached  their  destination  the  parties 
married.  The  husband  and  wife  then  signed  the 
proposals.  The  proposals  were  for  a  settlement 
on  the  wife  for  life,  remainder  to  the  husband 
for  life,  remainder  to  the  children  of  the 
maiTiage ;  in  default  of  children,  as  the  wife 
should  dispose  by  will ;  in  default  of  such  dis- 
position, to  the  wife's  next  of  kin.  Part  of  the 
property  (which  was  all  personalty)  was  stand- 
ing in  her  own  name  and  right  at  the  time  of 
her  marriage ;  part  consisted  of  her  share  of  a 
fund  vested  in  the  names  of  trustees  of  her 
mother's  marriage  settlement,  and  in  which  the 
lady  had  only  a  reversionary  interest,  her  mother 
being  still  alive.  The  wife  shortly  after  the 
marriage  died  intestate,  and  without  issue.  The 
husband  took  out  letters  of  administration  to  her 
estate : — Held,  that  he  was  entitled  to  all  her 
personal  estate  for  his  own  use,  and  not  subject 


to  any  trust.  PowfuUl  v.  Anderson^  2  Jur.  (K.s.> 
857  ;  4  W.  R.  407. 

Next  of    Kin  Tenants    in  Common.] — By  a 

marriage  settlement  personal  property  of  the  in- 
tended wife  was  settled,  the  ultimate  trust  being- 
for  such  person  or  persons  as  at  the  time  of  the 
decease  of  the  wife  should  be  her  next  of  kin 
"  under  and  according  to  "  the  statute  of  distri- 
butions : — Held,  that  the  next  of  kin  of  the  wife 
took  as  tenants  in  common,  and  not  as  joint 
tenants.    Ranking^  In  re,  L.  R.  6  Eq.  601. 

An  ultimate  limitation  in  a  marriage  settle- 
ment was  *'  for  the  next  of  kin  of  the  wife,  as  if 
she  had  not  been  married,  and  not  including  the 
husbands  of  both  or  either  of  her  sisters"  : — 
Held,  that  the  sisters,  who  were  her  next  of  kin, 
took  as  joint  tenants.  Lu^'at  v.  Brandreth^  2S 
Beav.  274. 


Joint  Tenants.] — By  the  settlement  made 


on  the  marriage  of  E.  M.,  the  ultimate  limitaiion 
of  personal  property  was,  **  to  such  person  or  per- 
sons as  at  the  time  of  the  death  of  E.  M.  should 
be  her  next  of  kin.'*  E.  M.  died,  leaving  a  father, 
mother,  and  a  child  : — Held,  that,  under  thia 
limitation,  the  father,  mother,  and  child  took  aa 
her  next  of  kin  in  joint  tenancy.  Withy  v. 
Manglef,  10  CI.  &  F.  215  ;  8  Jur.  69.  Affirming 
4  Beav.  358  ;  10  L.  J.,  Ch.  391. 

By  a  marriage  settlement,  the  wife's  portion 
was  limited  to  the  w^ife  for  life,  with  remainder 
to  the  husband  for  life,  with  remainder  to  the 
children  of  the  marriage,  to  be  vested  al  twenty- 
one  or  marriage  ;  and  in  case  none  should  attain 
that  age  or  marry,  then  in  trust  for  the  brothers 
and  sisters  of  the  wife  or  their  issue,  as  she 
should  appoint,  and  in  default  of  appointment 
in  trust  for  her  next  of  kin  : — Held,  that  the 
children  of  the  marriage  were  not  excluded  from 
taking  under  the  ultimate  limitation.  Ih.  And 
see  Grayy  In  re^  Akers  v.  Sears^  supra,  coL 
978. 

Children  Entitled  as  Hearest  of  Kin  not* 
withstanding  Appointment  to  Husband.]  —  A 

father  gave  his  residuary  estate  to  trustees  for 
his  daughter  for  life,  and  after  her  death  amongst 
her  children,  grandchildren,  or  other  issue,  aa 
she  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  as  she  should  by  deed  or 
will  generally  appoint,  and  in  default  of  appoint- 
ment under  that  power  to  her  nearest  of  kin,, 
according  to  the  statute  of  distributions.  The 
daughter  made  a  testamentary  appointment  under 
the  general  power  in  favour  of  her  husband, 
reciting,  as  the  fact  was,  that  she  had  then  no 
children.  She  afterwardjs  had  children,  but  died 
w^ithout  revoking  the  appointment : — Held,  first, 
that  there  was  an  implied  gift  to  the  objects  of 
the  first  power  in  default  of  appointment, 
Jeffery,  In  re,  42  L.  J.,  Ch.  17  ;  L.  R.  14  Eq.  136  ; 
26  L.  T.  821  ;  20  W.  R.  667. 

Held,  secondly,  that  if  not,  the  appointment 
was  conditional  on  there  being  no  children,  and 
they  took  as  nearest  of  kin  as  in  default  of 
appointment.    lb. 

Brother,  Sister,  and  Deoeased  Brother's 
Daughter  entitled  equally.] — By  an  antenuptial 
settlement  moneys,  the  property  of  the  wife, 
were  settled  in  trust  to  pay  the  interest  to  her 
during  her  life,  and  in  the  event  of  her  death  in 
the  lifetime  of  her  husband,  then  as  to  the 
principal  as  she  shoiUd  appoint;    and  in  the. 
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event  of  her  djring  without  appointing  and  with- 
out issue  surviving  her,  then  '*  in  trust  for  the 
persons  legally  entitled  thereto  as  the  next  of 
kin  of  the  wife,"  free  from  the  control  or  debts 
of  her  husband.  The  wife  died  in  the  lifetime 
of  her  husband,  without  leaving  any  issue  her 
surviving.  She  was  survived  by  a  brother,  a 
sister,  and  niece  (the  only  child  of  a  deceased 
brother)  : — Held,  that  the  niece  was  entitled  to 
one-third  part  of  the  moneys.  Xidd  v.  Frasi^r, 
1  Ir.  Ch.  R,  518. 

Sifter,  ezoludingDeoeated Brother's  Children.] 

— Limitation  by  settlement  of  personal  property 
to  next  of  kin,  in  equal  degree,  passes  the  pro- 
perty to  a  surviving  sister,  in  exclusion  of  children 
of  deceased  brother.    Anon,,  1  Madd.  36. 

Wife's  Hezt  of  Kin  at  Death  or  Se-marriage  | 
of  Hoiband — IHyoroe  and  Se-maniage.  ] — A  fund 
was  settled  on  marriage  in  trust,  after  a  life 
interest  to  the  wife  and  other  limitations,  for  the 
wife  if  she  should  survive  her  husband,  but  if 
she  should  die  in  his  lifetime,  in  trust  for  the 
husband  for  life,  or  until  he  should  marry  again, 
and  upon  his  decease  or  marriage  as  aforesaid, 
in  trust  for  such  persons  as  at  the  time  of  his 
death  or  marriage  should  be  the  next  of  kin  of 
the  wife.  The  marrisge  was  dissolved  by  decree  ; 
both  husband  and  wife  married  again,  and  the 
wife  died : — Held,  that  the  next  of  kin  of  the 
wife  at  her  death  were  entitled  to  the  fund, 
the  words  "  his  death  or  marriage "  being  read 
as  meaning  the  determination  of  the  prior 
interests.    Mathew,  In  re,  24  W.  R.  960. 

Held,  also,  that  the  husband's  interest  was 
destroyed  by  his  second  marriage  in  the  lifetime 
of  the  wife.    Ih, 

b.  Time  for  Ascertainlner. 

Ultimate  Limitation  to  Hezt  of  Kin  of 
Hnsband.] — By  a  marriage  settlement  a  fund 
was  settled  on  the  wife,  if  she  should  survive  her 
husband,  for  her  life,  remainder  to  her  children, 
who,  being  sons,  should  attain  twenty-one,  or 
being  daughters  should  attain  that  age  or  marry  ; 
and  the  trustees  were  directed  to  apply  a  portion 
of  the  income  of  the  children's  expectant  shares 
for  their  maintenance,  and  to  accumulate  the 
surplus  for  the  benefit  of  such  person  or  persons 
as  should  be  entitled  thereto,  by  virtue  of  the 
settlement :  provided  that,  if  no  son  should 
attain  twenty-one,  nor  any  daughter  should 
attain  that  age  or  marry,  then  the  fund  should 
be  in  trust  for  such  person  or  persons  as  the 
husband  should  by  deeaor  will  appoint :  and,  in 
default  of  appointment,  in  trust  for  his  next  of 
kin,  according  to  the  Statute  of  Distributions, 
and  as  if  he  had  died  intestate.  There  was  iasue 
of  the  marriage  one  son  only.  The  husband  died 
first,  without  having  exercised  the  power  re- 
served to  him  ;  then  the  son  died  under  twenty- 
one  ;  and  lastly,  the  wife  died  : — Held,  that  the 
fund  vested  in  the  son,  as  his  father's  next  of 
kin,  at  the  father's  death,  and  not  in  the  persons 
who  were  the  father's  next  of  kin  at  the  son's 
death.    Smith  v.  Smith,  12  Sim.  817. 

fiy  a  marriage  settlement  a  sum  of  500Z.  was 
settled  upon  trust  to  pay  W.  the  interest  for  her 
life,  and  in  the  event  of  there  being  no  issue  of 
the  marriage,  and  of  H.  dying  in  her  lifetime 
without  having  executed  the  power  of  appoint- 
ment reserved  to  him,  "  then  upon  trust  imme- 
diately upon  the  death  of  W.  without  leaving  H., 


or  any  child  or  children,  grandchild  or  grand- 
children, her  surviving,  to  pay  the  principal  and 
all  interest  which  may  be  then  due  thereon  tO' 
such  person  or  persons  as,  under  the  statute  of 
distributions,  would  be  entitled  to  the  same  as 
the  next  of  kin  of  H.  in  case  H.  shall  have  died 
intestate"  : — Held,  that  the  next  of  kin  of  H.  at 
the  time  of  his  death  were  the  parties  entitled  to- 
the  fund,  and  not  his  next  of  kin  at  the  death 
of  W.  Day  v.  Day,  Ir.  R.  4  Eq.  385  ;  18  W.  R. 
417. 

mtimate  Limitation  to  Next  of  Kin  of  Wife.} 
— In  a  marriage  settlement,  which  gave  successive 
life  interests  to  the  wife  and  husband,  the  ultimate 
limitation  of  personal  property,  in  the  event  of 
the  husband  surviving  the  wife,  was  in  trust  for 
the  person  or  persons  who,  under  the  statutes  for 
the  distribution  of  the  estates  of  intestates  would, 
on  the  decease  of  the  wife,  have  been  entitled 
thereto  in  case  she  had  survived  the  husband, 
and  had  then  died  possessed  thereof  and  intes- 
tate. The  wife  predeceased  the  husband : — 
Held,  that  the  class  of  persons  to  take  under  the 
limitation  ought  to  be  ascertained  as  at  the  date 
of  the  death  of  the  wife,  and  not  as  at  the  date 
of  the  death  of  the  husband.  Bradley,  In  re^ 
Brown  v.  Cottrell,  58  L.  T.  631. 

By  a  marriage  settlement,  certain  personal  pro* 
perty  was  settled  upon  trust  for  the  husband  and 
wife  for  their  respective  lives,  and  after  their  death 
for  the  issue  of  the  marriage,  and  in  case  of 
failure  of  issue,  and  of  the  wife  dying  in  the 
lifetime  of  the  husband  (which  events  happened),, 
upon  trust  for  such  person  or  persons,  other  than 
and  except  the  husbuid,  "  as  should  then  be  the 
next  of  kin  of  the  wife,  and  would  have  been, 
entitled  thereto  under  the  statute  of  distributions^ 
in  case  she  had  died  sole,  unmarried,  and  intes- 
tate" : — Held,  that  her  next  of  kin  at  her 
death,  and  not  those  at  the  death  of  her  husband,, 
were  entitled.  Wheeler  v.  Addams,  17  Beav» 
417  ;  1  W.  R.  473. 

In  a  limitation  in  a  deed,  on  a  particular  event,, 
to  the  •'  then  "  next  of  kin  of  A.,  the  word  "  then  " 
was  held  to  refer  to  the  event,  and  not  to  the 
time  of  its  happening.    lb, 

A  limitation  to  the  next  of  kin  of  a  wife,  after 
the  death  of  the  surviving  husband  and  failure  of 
children : — Held,  to  be  an  exception  to  the 
general  rule,  and  to  mean  not  the  wife's  next  of 
kin  at  her  death,  but  at  the  death  of  the  surviving 
husband.  Finder  v.  Pinder,  28  Beav.  44;  2» 
L.  J.,  Ch.  527  ;  6  Jur.  (N.8.)  489. 

By  a  marriage  settlement  moneys  belonging  to> 
the  wife  were  limited  to  the  husband  and  wife 
successively  for  life,  with  remainder  to  the  issue 
of  the  marriage  ;  but  if  there  should  be  no  issue 
of  the  marriage  who  should  acquire  a  vested 
interest,  then,  in  case  the  husband  died  in  the 
lifetime  of  the  wife,  in  trust  for  the  wife  abso* 
lutely  ;  but  if  the  wife  should  die  in  the  lifetime 
of  the  husband,  then,  after  the  decease  of  the 
husband  (in  default  of  appointment  by  the  wife),, 
in  trust  for  the  persons  who,  under  the  statutes- 
for  the  distnbution  of  intestates'  effects,  would 
then  be  entitled  to  the  personal  estate  of  the  wif  e^ 
in  case  she  had  survived  her  husband,  and  had 
died  possessed  of  the  same  intestate.  The  hus- 
band survived  the  wife  : — Held,  that  the  period 
when  the  class  of  next  of  kin  was  to  be  ascer- 
tained was  the  death  of  the  husband,  and  not 
the  death  of  the  wife.    lb. 

By  a  marriage  settlement,  personal  estate  of 
the  wife  was  settled  in  trust  for  the  husband  and 
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wife  for  their  lives,  and  afterwards  for  the ' 
children  of  the  marriage,  and  in  default,  for  the 
wife,  if  she  survived  her  husband,  but  if  she  pre- 
deceased him,  then  (subject  to  his  life  interest) 
for  such  person  as,  at  the  death  of  the  wife, 
would,  under  the  statute,  have  been  entitled  to 
her  personal  estate,  as  her  next  of  kin,  in  case 
she  had  survived  her  husband,  and  had  after- 
wards died  intestate.  The  husband  survived  the 
wife  : — Held,  that  her  next  of  kin,  ascertained 
at  the  husband's  death,  were  entitled.  Chalmers 
V.  ^^in^th,  28  Beav.  175  ;  6  Jur.  (N.s.)  490  ;  8 
W.  R.  42fi. 

By  a  marriage  settlement,  dated  in  1844,  trust 
funds  to  which  the  wife  was  entitled  were 
settled  upon  trusts  for  the  benefit  of  the  wife 
and  husband  during  their  respective  lives  and 
for  the  benefit  of  the  child  or  children  of  the 
marriage.  The  settlement  then  provided  that 
if  there  should  be  no  child  the  trust  funds  should 
remain  upon  the  trusts  following  :  if  the  husband 
should  die  in  the  lifetime  of  the  wife,  then,  after 
his  decease  and  such  failure  of  issue  as  aforesaid, 
in  trust  for  the  wife  absolutely  ;  but  if  the  hus- 
band should  survive  the  wife,  then,  after  the 
decease  of  the  husband  so  surviving  the  wife  and 
such  failure  of  issue  as  aforesaid,  "  in  trust  for  the 
person  or  persons  who,  under  the  statutes  made 
for  the  distribution  of  the  estates  of  intestates, 
would  then  be  entitled  to  the  persomil  estate  of '' 
the  wife  in  case  the  wife,  "  having  survived  "  the 
husband,  "had  died  possessed  of  the  same  in- 
testate, and  to  be  divided  between  or  amongst 
the  same  persons  respectively,  if  more  than  one, 
in  the  shares  and  proportions  in  which  titc  same 
respectively  would,  under  or  by  virtue  of  the 
said  statutes,  be  divisible  among  the  said  persons 
respectively."  There  was  never  any  issue  of  the 
marriage.  The  wife  died  in  1886  ;  and  the  hus- 
band died  in  1888.  The  question  was,  when  the 
class  of  next  of  kin  of  the  wife  entitled  to  the 
trust  funds  was  ascertainable — whether  at  the 
death  of  the  wife  or  of  the  husband  : — Held, 
that  the  wife's  next  of  kin  entitled  to  take  were 
to  be  ascertained,  not  at  the  time  of  her  own 
death,  but  at  the  time  of  the  death  of  her  hus- 
band. King^i  Settlement^  In,  re,  Gibtton.  v. 
Wright,  60  L.  T.  745. 

By  a  marriage  settlement  dated  in  1839 
certain  property  was  vested  in  trustees  upon 
trust  for  the  appointees  of  the  wife,  and  in  de- 
fault for  her  for  life  for  her  separate  use,  and 
after  her  death  for  the  intended  husband  for 
life,  and  after  the  decease  of  the  husband  and 
the  wife,  in  trust  for  the  person  or  persons  who, 
tinder  the  statutes  made  for  the  ilistribution  of 
the  estates  of  intestates,  would  then  be  entitled 
thereto  in  case  the  wife,  having  survived  the 
husband,  were  to  die  possessed  thereof  respec- 
tively and  intestate,  and  to  be  divided  between 
or  among  such  persons,  if  more  than  one,  in  the 
shares  and  proportions  in  which  the  same  would 
be  divisible  under  the  same  statutes.  The  wife 
died  in  the  lifetime  of  the  husband.  Her  next 
of  kin  under  the  statutes  at  her  death,  and  those 
persons  who  would  be  her  next  of  kin  if  she 
had  survived  her  husband  and  died  immediately 
after  his  death  were  not  altogether  the  same, 
and  the  question  was,  which  of  these  two  classes 
was  to  take  : — Held,  that  the  persons  to  take 
were  those  who  would  have  been  entitled  to  the 
wife's  personal  estate  if  she  had  survivecl  her 
husband  and  died  immediately  after  him.  Beach  ^ 
In  re.  Clarke  v.  Hayne,  59  L.  J.,  Ch.  195  ;  42 
Oh.  D.  529  ;  61  L.  T.  161  ;  37  W.  K.  667. 


0.  On  DyinflT  TTzixnaTTied. 

Conftniotion  —  Without  ever  having  been 
Married.] — Where  there  is  a  gift  over  in  the 
event  of  a  person,  who  is  not  married  at  the 
time,  dying  '*  unmarried,"  it  means  without  ever 
having  been  married.  Heywood  v.  Heyuxmd,  29 
Beav.  9  ;  30  L.  J.,  Ch.  156  ;  7  Jur.  (N.s.)  228  ;  8 
L.  T.  429  ;  9  W.  R.  62. 

In  a  limitation  in  a  marriage  settlement, 
giving  the  whole  fund,  after  the  death  of  the 
parents,  to  an  only  child,  if  but  one  should  have 
died  "  unmarried  and  without  issue,"  the  word 
"  unmarried  "  was  construed  "  without  having 
been  married,"  and  one  having  mai^ried  : — Held, 
that  the  clause  became  inoperative.    lb. 

Trust  funds  were  directed  to  be  paid,  after 
the  death  of  the  survivor  of  husband  and  wife, 
in  the  event  of  there  being  only  one  child  of 
the  marriage,  or,  there  being  more  than  one, 
if  all  but  one  should  have  died  unmarried  and 
without  Issue,  to  such  only  child  ;  but  if  there 
should  be  more  than  one  child,  in  default  of 
appointment  by  the  husband  and  wife,  to  all 
the  children  equally,  the  shares  to  be  vested  at 
twenty-one  or  marriage.  There  were  several 
children  of  the  mamnge ;  some  had  attained 
twenty-one,  and  two  of  them  were  married,  of 
whom  one  had  issue : — Held,  that  the  contin- 
gency contemplated  by  the  settlement  could 
not  happen,  and  that  an  appointment  in  favour 
of  one  of  the  children  was  valid.    lb. 

The  primary  and  usual  meaning  of  the  word 
"unmarried,"  in  the  absence  of  anv  context 
showing  a  different  meaning,  is  "  without  ever 
having  been  married."  Ulandtll  v.  De  Falbe^ 
57  L.  J.,  Ch.  576  ;  68  L.  T.  621. 

By  a  marriage  settlement  property  belonging 
to  the  wife  was  settled  in  the  events  which 
happened,  subject  to  the  life  interests  of  the 
husband  and  wife,  in  trust  "  for  such  person  or 
persons  as,  under  or  by  virtue  of  the  statute  for 
the  distribution  of  intestates'  effects,  would  at 
the  time  of  the  decease  of  the  wife  have  been 
entitled  to  her  personal  estate  as  her  next  of  kin 
in  case  she  had  died  intestate  and  unmarried" : — 
Held,  that  in  the  absence  of  anything  in  the 
settlement  showing  a  contrary  intention,  the 
word  "  unmarried  "  must  be  construed  to  mean 
•'  without  ever  having  been  married."     lb. 

Not  Having  a  Husband  at  the  Time.] — 

The  word  "  unmarried  "  in  one  part  of  a  settle- 
ment, held  to  mean  not  having  a  husband, 
although  in  another  it  was  clearly  used  in  the 
sense  of  "  without  having  been  married."  Pratt 
V.  Mathew,  8  De  G.  M.  &  G.  522;  4  W.  R. 
772. 

A  fund  was  settled  in  contemplation  of  mar- 
riage, for  the  wife  for  life,  then  for  the  husband 
for  life,  then  for  the  children  of  the  marriage 
equally  (subject  to  a  power  of  api)ointment 
among  them),  to  be  paid  at  twenty-one,  or  in 
the  case  of  daughters,  on  their  attaining  that  age 
or  maiTying  ;  and  in  the  event  of  any  of  them, 
being  a  son  or  sons,  dying  under  twenty-one,  or 
being  a  daughter  or  daughters  dying  under  that 
age,  and  '*  unmarried,"  the  share  of  such  child 
was  to  accrue  among  the  others,  with  an 
ultimate  trust,  in  the  event  of  no  child  attaining 
a  vested  interest,  and  of  the  wile  dying  in  the 
husband's  life,  for  such  peraon  or  persons  as 
would  have  been  entitled  to  her  personal  estate 
under  the  statute  of  distributions,  if  she  had 
died  "  unmarried  "  and  intestate  : — Held,  that 
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the  word  "  unmarried  "  in  the  ultimate  trust  was 
to  be  construed  "  not  having  a  husband  at  the 
time."    /  h. 

Operation  of  3  ft  4  Will.  4,  o.  106,  8.  8.]— The 
3  &  4  Will.  4,  c.  106,  8.  3,  does  not  apply  to  the 
ultimate  limitation  in  a  marriage  settlement  by 
a  woman  to  the  peraons  who  would  have  been 
entitled  if  she  had  died  intestate,  and  without 
having  been  married.  Heywood  v.  Heywood^  5 
N.  R.  441  ;  34  L.  J.,  Ch.  317  ;  11  Jur.  (x.S.)  633  ; 
13  W.  R.  514. 

By  a  marriage  settlement  real  estate,  of  which 
the  lady  was  seised  as  heir  to  ber  maternal 
grandfather,  was  conveyed  to  trustees,  upon 
trust  for  the  lady  and  her  heirs  until  the  mar- 
riage, and  af t€r  the  marriage  upon  trust  for  the 
lady  for  life  ;  with  remainder,  in  default  of 
issue  of  the  marriage,  in  trust  for  the  lady  and 
her  heirs,  if  she  survived  her  husband ;  but  if 
she  predeceased  him,  then  in  trust  for  the  person 
or  persons  who  would  at  her  death  have  become 
entitled  to  the  property  if  she  had  died  intestate, 
and  without  having  been  married.  The  lady  died 
without  issue  in  her  husband*s  lifetime  : — Held, 
that  the  ultimate  trust  being  for  the  benefit 
neither  of  the  settlor  nor  of  the  heirs  of  the 
settlor,  was  unaffecteti  by  3  &  4  Will.  4,  c.  106, 
s.  3,  and  that  the  persons  intended  to  take 
thereunder  were  those  who  would  have  been 
entitled  if  the  settlement  had  never  been  exe- 
cuted ;  and,  consequently,  that  the  heir  ex  parte 
matema  took  the  property,  by  purchase,  under 
the  settlement.    lb. 

Eifeot  to  Exclude  Karital  Sight,  bat  not 
Children.] — The  words  "  unmarried,  or  without 
having  l>een  married,"  when  used  in  a  settle- 
ment, and  applied  to  the  wife,  are  intended  merely 
to  exclude  the  marital  right,  and  not  to  defeat 
any  interest  which  the  children  might  otherwise 
be  entitled  to  as  next  of  kin  of  their  mother. 
PraU  V.  Math^w,  22  Beav.  328.  Affirmed,  25 
L.  J.,  Ch.  686  ;  2  Jur.  (N.8.)  1058  ;  4  W.  R. 
772. 

In  a  marriage  settlement  of  the  wife's  property 
which  contains  no  express  provision  for  children 
or  issue,  the  words  "  without  having  been 
married  "  in  an  ultimate  trust  for  the  wife's  next 
of  kin  will  not  exclude  a  child  as  against  nephews 
and  nieces.  Ball's  Settlement^  In  re  (infra), 
Upton  V.  Brown  (infra,  col.  987),  and  ArderCs 
Settlement,  In  re  (W.  N.  [1890]  204),  foUowed. 
JSmmlns  v.  Bradford  (infra,  col.  988)  disapproved. 
Stoddart  v.  SaviU,  63  L.  J.,  Ch.  467  ;  [1894]  1 
Ch.  480  ;  8  R.  372  ;  70  L.  T.  552  ;  42  W.  R.  361. 

By  a  marriage  settlement,  a  moiety  of  the 
settled  fund  was  assured  in  trust  after  the  death 
of  the  wife,  if  she  died  in  the  lifetime  of  the  hus- 
band, to  such  uses  as  she  should  appoint ;  and  in 
default  of  appointment,  to  such  person  or  persons 
as  at  her  decease  would  have  been  entitled  to  the 
clear  residue  of  her  personal  estate  under  the 
Statute  of  Distributions,  in  case  she  had  died  in- 
testate without  having  married.  On  the  death 
of  the  wife,  in  the  lifetime  of  the  husband,  with- 
out having  exercised  the  power : — Held,  that  the 
children  of  the  marriage  were  entitled.  Normans 
Trusts,  In  re,  3  De  G.  M.  &  G.  965  ;  22  L.  J..  Ch. 
720 ;  17  Jur.  444.  Reversing  1  Eq.  R.  53 ;  1 
W.  R.  220. 

By  marriage  articles,  the  personal  property  of 
the  intended  wife  was  agreed  to  be  settled  for 
ber  separate  use  for  life  ;  and  after  her  death,  in 
case  she  died  before  her  husband,  in  trust  for  such 


persons  as  would  be  entitled  as  ber  next  of  kin, 
in  case  she  had  died  intestate  and  unmarried  : — 
Held,  that  ihe  children  of  the  marriage,  and  not 
the  persons  who  would  have  been  her  next  of  kin 
if  she  had  died  without  having  ever  been  married, 
were  entitled.  Maugham  v.  Vinecnt,  9  L.  J.,  Ch. 
329  ;  4  Jur.  452. 

By  a  marriage  settlement  the  trust  funds  were, 
in  the  event  of  the  husband  surviving,  to  go  as  if 
the  wife  had  died  without  having  been  married. 
She  died,  leaving  her  husband  and  one  child  sur- 
viving : — Held,  that  the  trust  funds  went  to  the 
child.  BalVs  Settlement,  In  re,  48  L.  J.,  Ch. 
279  ;  11  Ch.  D.  270  ;  40  L.  T.  880  ;  27  W.  R. 
409. 

Child  of  Seoond  Karriage  Exoladed.] — By  a 

marriage  settlement  funds  were  vested  in 
trustees,  for  the  intended  wife  and  husband 
successively,  for  their  lives,  and  after  their 
deaths  for  the  children  of  the  marriage,  as  the 
husband  and  wife  during  their  joint  lives,  or  the 
survivor,  should  appoint;  and  in  default  of 
appointment,  for  the  children  equally,  or  for  one 
child  if  only  one,  the  shares  to  veso  in  sons  at 
twenty-one  and  in  daughters  at  twenty-one  or 
marriage  ;  on  failure  of  issue  who  should  acquire 
a  vested  share,  as  the  wife  should,  notwithstand- 
ing her  coverture,  by  deed  or  will  appoint ;  and 
in  default  of  such  appointment,  and  so  far  as 
the  same  should  not  extend,  then  as  the  husband 
should  by  will  or  deed  appoint ;  and  in  default  of 
appointment  by  him,  for  such  person  or  persons 
as,  under  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  would  have  become  entitled 
thereto  at  the  decease  of  the  wife,  if  she  had 
died  possessed  thereof  intestate  and  without 
having  been  married,  with  a  power  to  the  trustees 
after  the  death  of  the  husband,  or  during  his  life 
with  his  consent,  to  advance  one-half  of  the 
respective  shares  of  the  sons  towards  placing 
them  out  in  any  business,  employment,  or 
advancement  in  the  world.  There  were  two 
children  of  the  marriage,  who  died  infants.  The 
wife  survived  the  husband,  married  again,  and 
had  by  her  second  marriage  one  son  (the  plain- 
tiff), and  died  intestate,  without  making  any 
appointment  of  the  fund,  leaving  the  second 
husband  (her  administrator)  surviving: — Held, 
that  the  next  of  kin  of  the  wife,  excluding  the 
plaintiff,  were  entitled  to  the  funds.  Hardma/n 
V.  Maffett,  13  L.  R.  Ir.  499. 

Constrned  **  without  a  Hnsband  at  time  of 
Death  "—Children  of  Second  Marriage  entitled.] 

— In  a  settlement,  the  expression  "  in  case  she 
(the  wife)  had  died  intestate  and  unmarried  "  : — 
Held,  equivalent  to  "  in  case  she  had  died  in- 
testate and  a  widow."  Saunders,  In  re,  8  K.  &  J> 
152. 

Accordingly,  under  a  limitation,  at  the  wife*s 
death,  to  the  persons  who,  in  the  event  above 
mentioned,  would  have  been  entitled  to  her 
personal  estate  : — Held,  her  first  husband  having 
died  without  issue,  that  her  children  by  a  seoond 
husband,  who  survived  her,  were  the  persons 
designated.    lb, 

A  marriage  settlement  gave  a  fund  to  trustees 
for  M.  (the  intended  wife)  for  life,  and  after  his 
decease,  as  to  one  moiety  for  the  husband,  and  as 
to  the  other  moiety  for  the  children,  at  such  ages 
as  the  wife,  notwithstanding  her  coverture, 
should  appoint,  and  in  default  of  appointment, 
among  the  children,  as  tenants  in  common  to  be 
vested  at  twenty-one  or  marriage ;  and  if  there 
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should  be  no  child,  as  to  the  whole  for  the  hus- 
band for  life  ;  and  after  his  decease  for  any  per- 
son the  wife,  notwithstanding  her  intended  or 
any  future  coverture,  might  appoint ;  and  in  de- 
fault of  appointment,  "  for  the  person  or  persons 
who,  at  tLe  decease  of  F.,  should  be  of  her  blood 
and  in  kin  to  her,  and  who  in  their  own  right,  or 
in  right  of  their  representatives,  would  have  been 
•entitled  to  the  same  under  the  Statute  for  Dis- 
tribution, in  case  M.  had  died  ^x)ssessed  thereof 
intestate  and  unmarried."  The  wife  died  with 
fcer  first  child,  which  survived  her  only  one  day. 
She  had  not  exercised  the  power  of  appointment : 
— Held,  that  "  unmarried "  in  this  settlement 
meant  being  without  a  husband  at  ithQ  time  of 
death,  that  consequently  the  fund  went  to  the 
-child,  as  the  wife's  next  of  kin,  and  on  its  death 
passed  to  its  father.  Clarke  v.  ColU,  9  H.  L.  Cas. 
■601.  Affirming  S.  C,  nom.  MitcMl  v.  ColU,  1 
Johns.  674  ;  29  L.  J.,  Ch.  403  ;  6  Jur.  (N.8.)  292  ; 
8  W.  R.  208. 

"  Unmarried  "  is  a  word  of  flexible  meaning,  to 
be  construed  with  reference  to  the  plain  in- 
tention of  the  instrument  where  it  is  used. 
lb. 

niegitimate  Child  entitled  imder  Special  Pro- 
Tision.] — On  the  marriage  of  a  widow  who  had 
an  illegitimate  daughter,  funds  belonging  to  her 
were  settled  on  trust  for  her  separate  use,  with- 
out ix)wer  of  anticipation,  with  remainder  to  her 
appointees  by  deect  or  will,  and  in  default  of 
appointment  for  her  absolutely,  if  she  should 
survive  her  intended  husbuid  ;  but  if  she  died  in 
his  lifetime  the  fund  was  to  be  held  in  trust  for 
the  persons  who  would  have  been  entitled  under 
the  statutes  for  the  distribution  of  the  effects  of 
intestates,  if  she  had  died  intestate  and  without 
having  been  married.  And  it  was  declared  that 
her  illegitimate  daughter  should  for  the  purposes 
of  that  trust  be  deemed  to  be  her  lawful  child. 
The  settlement  contained  no  express  provisions 
for  children  or  issue.  The  marriage  having  taken 
place,  and  the  wife  having  died  in  the  husband's 
lifetime,  without  lawful  issue  and  without  having 
made  any  appointment  under  the  power  : — 
Held,  that  not  the  wife's  next  of  kin,  but  her 
illegitimate  daughter,  was  entitled  to  the  trust 
funds.  WiUon  v.  Atkituon,  4  De  G.  J.  &  S. 
455  ;  4  N.  R.  451  ;  33  L.  J.,  Ch.  676  ;  11  L.  T. 
220.    Reversing  33  Beav.  536. 

Son  by  Former  Karriage  Entitled.] — By 
a  settlement  made  on  the  second  marriage  of  a 
widow  of  her  property,  a  life  estate  for  her 
-separate  use  was  given  to  the  wife,  followed  by 
an  estate  to  the  husband  for  his  life  or  until  his 
bankruptcy.  Provisions  were  then  made  for  the 
children  of  the  marriage  and  a  son  of  the  wife's 
former  marriage.  And  it  was  declared  that,  if 
the  son  of  the  former  marriage  should  die  under 
twenty-one,  and  if  there  should  be  no  child  of 
the  marriage  who  should  attain  twenty-one  or 
marry  under  that  age,  then,  subject  and  without 
prejudice  to  the  trusts  before  declared,  and  after 
the  death  of  the  husband,  and  of  the  son  of  the 
former  marriage  under  twenty-one,  and  the  de- 
faidt  or  failure  of  children  of  the  marriage, 
"which  shall  last  happen,"  the  trustees  should 
hold  the  property,  if  the  wife  should  survive 
the  husband,  in  trust  for  her  absolutely,  but, 
if  the  husband  should  have  survived  the  wife, 
in  trust  for  such  persons  as  the  wife  should  by 
will  appoint,  and,  subject  thereto,  in  trust  for 
her  next  of  kin  as  if  she  had  died  intestate  and 


"  without  having  been  married."  The  wife  died 
first,  without  having  exercised  the  power  of 
appointment.  There  was  no  issue  of  the 
marriage.  The  son  of  the  former  marriage  sur- 
vived his  mother,  but  died  under  twenty-one. 
Before  the  wife's  death  the  husband  had  filed  a 
liquidation  petition  : — Held,  that  the  infant  son 
was  entitled,  as  sole  next  of  kin  of  his  mother, 
to  the  trust  fund.  But  held,  that  the  trust  for 
the  next  of  kin  did  not  arise  until  after  the 
death  of  the  husband,  and  that  consequently  he 
was  entitkd  to  the  income  of  the  trust  fund  for 
his  life,  and  that  this  interest  had  vested  in  the 
trustee  under  his  liquidation.  UpUm  v.  Bnnrn, 
48  L.  J.,  Ch.  756  ;  12  Ch.  D.  872  ;  41  L.  T.  340  ; 
28  W.  R.  38. 

Children  of  Former  Karriage   Sxelnded.] — 

By  a  settlement  on  the  marriage  of  a  widow, 
containing  a  recital  that  she  had  three  children 
by  her  former  marriage,  but  no  other  reference 
to  such  children,  the  trust  property  was  settled, 
in  the  events  which  happened,  in  trust,  subject 
to  her  life  interest,  for  the  persons  who  would 
have  been  entitled  thereto  if  she  had  died 
possessed  thereof  "  without  ever  having  been 
married."  She  died,  leaving  the  said  childrea 
surviving  : — Held,  that  the  property  went  to  the 
persons  who  would  have  been  entitled  thereto  if 
she  had  died  a  spinster.  Emmins  v.  Bradfi*rd^ 
Johnsm  v.  Emmirus,  49  L.  J.,  Ch.  222  ;  13  Ck  D. 
493  ;^  42  L.  T.  45  ;  28  W.  R.  531. 

Wih(m  v.  Atkinum  (supra)  explained.  BalVs 
Settlement^  In  re,  supra,  col.  986,  and  Uptvn  v. 
Brown  (supra)  disapproved.    lb. 

Husband  Sxelnded.] — Upon  the  construction 
of  a  covenant  in  a  marriage  settlement,  whereby 
the  lady's  personal  estate  was  to  be  Umited  in 
the  events  which  happened,  in  trust  for  her  next 
of  kin,  by  force  of  the  statute  for  distribution 
of  intestates'  estates,  in  case  she  had  died  a  feme 
sole  and  unmarried  ;  her  next  of  kin  (excluding 
the  husband)  were  held  entitled.  Chrafftey  v. 
Humpage,  1  Beav.  46  ;  8  L.  J.,  Ch.  98 ;  3  Jur. 
622. 

Widow  Exolnded.] — A  widow,  as  snch,  can- 
not take  under  a  limitation  to  the  next  of  kin  of 
her  husband,  according  to  the  statute  of  dis- 
tributions. In  a  marriage  settlement,  the  ulti- 
mate limitation  of  a  fund  was  to  such  persona 
"as  would,  at  the  decease  of  the  husband,  be 
entitled  to  his  personal  estate,  as  his  next  of  kin, 
according  to  the  statute  of  distributions  of  per- 
sonal estate  of  {)er8ons  dying  intestate,  if  the 
husband  had  died  intestate  without  having  been 
married  to  A.,"  his  wife.  The  wife  died,  and 
the  husband  married  again  and  died  : — Held, 
that  his  widow  took  nothing  under  this  limita- 
tion. Cholmondeley  v.  AMurton  (^Lord)^  6 
Beav.  86  ;  12  L.  J.,  Ch.  337. 

Brother  Entitled  —  Children  of  Deeeased 
Brother  Excluded.] — In  a  marriage  settlement 
a  sum  of  stock  was  given  to  trustees,  after  the 
death  of  husband  and  wife,  upon  trust,  in  case 
the  wife  died  first,  '*  for  such  person  or  persons 
as  at  the  time  of  the  death  of  the  husband  should 
be  the  next  of  kin  of  the  wife  and  would  be 
entitled  to  her  personal  estate  and  effects,  his, 
her,  and  their  executors,  administrators,  and 
assigns,  as  if  she  had  died  sole  and  unmarried." 
On  the  death  of  the  husband  only  one  brother 
was  living,  but  there  were  children  of  the  other 
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brothers : — Held,  that  the  brother  surviving  at 
the  death  of  the  husband  took  the  whole  fund  as 
the  next  of  kin  designated  in  the  settlement. 
Wehher'g Stttlement,  In  re,  17  Sim.  221  ;  19  L.  J., 
Ch.  445. 

Express  Exception.] — Personal  estate  brought 
into  settlement  by  B.  stood  limited  on  trust  for 
the  person  or  persons  (exclusively  of  A.  and  his 
rei)resentatives)  who  under  the  statute  of  distri- 
butions would  have  become  entitled,  if  B.  had 
died  possessed  thereof,  a  feme  sole  and  intestate. 
A.  was  B.'s  brother.  At  B.'s  death  her  statutory 
next  of  kin  included  three  daughters  of  A. : — 
Held,  that  the  term  representatives  meant  those 
who  represented  A.  as  statutory  next  of  kin  of 
B. ;  and  that  A.'s  daughters  were  therefore 
excluded  from  taking  under  the  settlement. 
Lindsay  v.  EUicott,  46  L.  J.,  Ch.  878. 

9.  For  Volunteebs. 

Prineiple — ^Where  Contract  founded  on  Kar- 
liage.] — A  father  living  on  affectionate  terms 
with  his  daughter  is  the  proper  pers<m  to  recom- 
mend and  advise  her,  and  her  natural  agent  in 
matters  relating  to  the  preparation  and  provi- 
sions of  her  marriage  settlement,  and  there  is  no 
occasion  for  any  independent  legal  advice 
beyond  that  of  the  family  solicitor  who  is 
preparing  the  settlement.  If,  however,  the 
lather  is  taking  under  the  settlement  a  benefit 
from  the  daughter,  she  ought  to  be  separately 
advised.  Smith  v.  Iliffe  (post.  col.  1049)  dis- 
approved. WoUaston  v.  Tribe  (ante,  col.  901) 
doubted.  Ttbcher  v.  Bennett,  57  L.  J.,  Ch.  507  ; 
38  Ch.  D.  1  ;  58  L.  T.  650— C.  A. 

The  court  will  not  apply  to  the  consideration 
of  provisions  in  favour  of  volunteers  contained 
in  a  contract  founded  on  marriage,  the  principles 
on  which  it  would  act  in  considering  provisions 
contained  in  a  voluntary  settlement — Per  Cot- 
ton, L.J.    Jh, 

Post-nuptial   Settlement  —  Voliintary   as   to 

Children.] — Where  a  post-nuptial  settlement  has 
been  executed  by  a  husband  and  wife  in  con- 
sideration of  an  exchange  of  interests  between 
them,  such  a  settlement,  though  for  value  as 
between  themselves,  is  voluntary  as  regards  the 
children  of  the  marriage,  and  specific  perform- 
ance of  a  covenant  to  surrender  copyholds 
•cannot  be  enforced  by  them.  Oreen  v.  Patermn, 
66  L.  J.,  Ch.  181  ;  32  Ch.  D.  95 ;  54  L.  T.  738  ; 
34  W.  R.  724—0.  A. 

Volnntary  Settlement  —  As  against  Person 
Claiming  tiirongh  Settlor.] — A  court  of  equity 
will  not,  where  there  has  been  a  voluntary 
settlement,  interfere  to  disturb  that  settlement  in 
favour  of  a  person  whose  claim  is  derived  only 
through  the  settlor.  Dolphin  y.  Aylward, 
L.  R.  4  H.  L.  486  ;  28  L.  T.  636. 

By  Kortgagor— Sale  byKortgageennder 

Powers  —  Title    to    Surplus    Koney.T— A.    B. 

having  mortgaged  estates  in  fee  simple,  subse- 
quently made  a  voluntary  settlement  of  the 
same  estates  and  all  his  interest  therein  to 
grantees  to  uses  to  hold,  subject  to  the  mortgage 
and  to  a  power  of  raising  a  sum  of  money  for 
himself,  to  the  use  of  himself  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with 
remainders  over.  The  mortgagee  afterwards  sold 
the  estates  under   the  power  of   sale   in   the 


mortgage,  and  after  retainer  of  his  debt  and 
coet.s  paiil  the  balance  of  the  sale  moneys  into 
court  under  the  Trustee  Relief  Act.  Upon  a 
petition  for  payment  out,  A.  B.  contended  that 
the  sale  had  destroyed  the  voluntary  settlement, 
and  that  the  persons  claiming  thereunder  had  no 
equity  against  the  sale  moneys,  which  must  be 
treated  as  if  the  sale  had  been  made  by  A.  6. 
himself : — Held,  that  the  voluntary  settlement 
was  a  complete  disposition  by  the  settlor  of  the 
proceeds  of  the  sale  of  the  estate  in  case  the 
prior  mortgagee  should  exercise  his  power,  and 
that  the  volunteers  under  the  settlement  were 
entitled  as  against  the  settlor  to  the  fund  in 
court.  Walhampton  Edatej  In  re,  53  L.  J., 
Ch.  1000  ;  26  Ch.  D.  391  ;  51  L.  T.  280 ;  32 
W.  R.  874. 

Sight  to  Bedeem  Kortgage.]  —  One  that 
claims  under  a  voluntary  conveyance  may  re- 
deem a  mortgage.  Haward  v.  Harris,  1  Vern. 
193. 

Bight  to  Compel  Settlor  to  bring  Suit  against 
Trustees.] — Persons  claiming  under  a  voluntary 
settlement  cannot  insist  on  their  settlor  in- 
curring the  expense  of  a  suit  as  they  allege  for 
his  own  benefit,  to  set  aside  a  settlement  of 
accounts  between  himself  and  his  trustees  under 
which  he  has  been  found  entitled  to  the  specific 
sum  settled,  and  by  which  he  professes  to  be 
bound,  and  which  he  believes  to  be  accurate. 
Parker  v.  Bloxam,  20  Beav.  295. 


To  Sue  to  Set  Aside  Adyerse  Deed.] — 


In  1860  A.  sold  and  conveyed  some  property  to 
B. ;  afterwards,  in  1864,  A.  by  a  deed,  reciting 
that  the  deed  of  1860  was  invalid,  voluntarily 
conveyed  the  property  to  trustees  for  himself  for 
life,  with  remainder  to  his  children  : — Held, 
that  the  infant  children  of  A.  could  maintain 
a  suit,  as  sole  plaintifEs,  to  set  aside  the  deed  of 
1860,  the  right  to  sue  being  incidental  to  the 
property  conveyed.  Dickinson  v.  Burrell,  36 
Beav.  267  ;  L.  R.  1  Eq.  337  ;  12  Jur.  (N.S.)  199  ; 
13  L.  T.  660 ;  14  W.  R.  412. 

Defence  to  Voluntary  Deed,  when  Bestrained.] 

— Equity  will  not  take  away  any  defence  the 
party  may  have  at  law  to  a  voluntary  deed ; 
but  if  deed  for  good  consideration  had  been 
discharged  by  voluntary  release,  such  defence 
would  be  restrained.  Praund  v.  Turner,  Fitzg. 
105. 

Trust  for  Payment  of  Debts — Hon-communi- 
cation  to  Creditors — Death  of  Settlor— Charge 
on  Estate — ^Beyocation.]— By  a  deed  of  settle- 
ment of  an  estate,  made  as  part  of  a  family 
arrangement,  a  father  and  son  appointed  the 
estate,  after  a  life  interest  therein  to  the  father, 
to  the  use  of  trustees,  upon  trust,  with  the  con- 
sent of  the  settlors,  and  after  their  deaths  at  the 
discretion  of  the  trustees,  to  sell  the  same  or  any 
part,  and  apply  the  proceeds,  and  the  rents  and 
profits  until  sale,  in  payment  of  all  the  debts  of 
the  father  ;  and  upon  further  trust  to  convey  the 
unsold  part  to  the  uses  of  a  settlement  of  even 
date,  under  which  the  father  was  tenant  for  life, 
with  remainder  to  the  son  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail.  The 
creditors  were  not  parties  to  the  deed,  nor  was  it 
communicated  to  them.  After  the  father's  death 
part  of  the  estate  was  sold  and  the  proceeds 
applied  in  payment  of  all  the  debts  of  the  father 
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except  one  due  to  his  sister ;  and  the  unsold 
portion  was  subHequently  re-conveyed  to  the  usi  s 
of  the  settlement  of  even  date.  After  the  death 
of  the  son  the  executors  of  the  only  unpaid 
creditor  claimed  payment  of  her  debt  as  against 
the  owner  of  the  settled  estate  : — Held,  that  the 
case  fell  within  the  authority  of  Synjwt  v. 
Simpson  (5  H.  L.  Cas.  121),  and  not  Gain-ard  v. 
Lavderdale  (^Lord)  (3  Sim.  1  ;  2  Russ.  &  M. 
451 )  ;  and  that  as  there  was  a  trust  created  bv 
the  deed  in  favour  of  the  creditors  which 
became  irrevocable  on  the  death  of  the  father,  the 
estate  was  liable  to  satisfy  the  debt.  Prwgiley  v. 
miis,  66  L.  J.,  Ch.  240  ;  [1897]  1  Ch.  489 ;  76 
L.T.I  87;  46W.  R.  442. 

10.  Fob  Subvivoes. 

Bole  of  Conitmotion.] — In  construing  limi- 
tations to  a  parent  for  life,  and  afterwards  to  his 
children,  with  a  provision  relating  to  survivor- 
ship annexed,  whether  occurring  in  wills  or 
settlements,  the  rule  for  determining  both  the 
class  who  are  to  take,  and  the  contingency  to 
which  the  survivorship  refers,  is  to  lean  to  that 
construction  which  will  include  as  many  objects 
of  the  gift  as  possible,  consistently  with  the 
declared  purpose  of  the  author  of  the  instrument. 
Bourt^ie  v.  Bourerie,  2  Ph.  849 ;  16  L.  J.,  Ch. 
411;  11  Jur.  661. 

SnoeeMiye  Deaths.] — On  the  marriage  of  J.  A. 
and  S.  A.,  stock  was  settled  by  deed  upon  trust 
after  their  death,  and  failure  of  issue  of  the 
marriage,  to  transfer  the  same  unto,  amonc:st, 
and  between  J.  F.,  R.  F.,  W.  F.,  and  E.  F., 
equally,  provided  that  if  either  of  them,  J.  F., 
R.  F.,  W.  F.,  and  E.  F.,  should  depart  this  life 
without  having  acquired  a  vested  interest,  leav- 
ing issue,  the  share  of  such  person  so  dying 
should  go  to  such  issue ;  but  in  case  either,  of 
them  should  die  without  having  lawful  issue, 
then  the  share  of  him,  her,  or  them  so  dying 
should  belong  to  the  survivors  or  survivor  of 
them.  There  was  no  issue  of  the  marriage  ;  J.  F. 
and  R.  F.  died  in  the  lifetime  of  J.  A.  and  S.  A. 
leaving  issue.  W.  F.  survived  J.  F.,  and  died 
in  the  lifetime  of  R.  F.  without  issue  ;  E.  F. 
survived  both  J.  A.  and  S.  A.  -.—Held,  that  E.  F. 
was  entitled  by  survivorship  to  W.  F.'s  share  in 
the  fund.  Acotfs  Settlement^  In  re,  28  L.  J.,  Ch. 
383. 

*  *  SnrviYors  *  *  oonstnied  *  *  others. "  ]  —  When 
an  estate  was  settled  to  A.,  B.  and  C,  as  tenants 
in  common  for  life,  with  successive  remainders 
to  their  issue  male  and  female  in  tail,  remainder 
"  in  case  one  or  two  of  the  said  A.,  B.  and  C. 
should  happen  to  die  without  issue  of  her  or 
their  bodies,  then,  as  to  the  share  or  shares  of 
such  one  or  two  so  dying  without  issue,  to  the 
use  of  all  and  every  the  daughter  and  daughters 
of  such  survivor  or  survivors,  as  tenants  in 
common  in  tail": — Held,  that  the  word  "sur- 
vivors "  might  be  construed  "  others,"  and  that 
the  daughters  of  one  of  the  tenants  for  life,  who 
did  not  survive,  were  entitled  under  the  limita- 
tion. Cole  v.  Sewelly  2  Con.  &  L.  344  ;  4  Dr.  & 
War.  1  ;  6  Ir.  Eq.  R.  66. 

The  word  "  survivor  "  in  one  of  the  clauses  of 
a  settlement  may  be  read  "other"  in  order  to 
effectuate  the  clear  intention  of  the  parties,  not- 
withstanding that  the  word  may  require  to  be 
read  in  its  natural  sense  in  other  clauses  of  the 
settlement  referring  to  the  same  fund.    Palmer, 


In  re,  44  L.  J.,  Ch.  247  ;  L.  R.  19  Eq.  320  ;  32 
L.  T.  9. 

By  a  deed  dated  in  1824,  E.  and  S.,  spinsters, 
settled  funds  in  trust  for  themselves  in  equal 
shares  for  life,  and  after  the  death  of  either  of 
them  without  issue  in  trust  as  to  a  moiety  of  the 
income  for  the  survivor  for  life,  and  in  case 
either  or  both  died  without  leaving  children,  then 
as  to  the  income  of  her  moiety  in  trost  for  the 
survivor  of  E.  and  S.  with  remainder  to  her 
children.  E.  died  in  1868,  leaving  two  children. 
S.  died  in  1873  without  having  been  married  : — 
Held,  that  the  word  "survivor"  in  the  gift  c'er 
of  S.s  moiety,  contingent  on  her  dying  without 
leaving  children,  might  be  read  as  "other," 
and  that  the  children  of  £.  were  entitled  to 
it.    lb. 

"  Survivor "  read  as  "  other."  Smith  v.  Othorne^ 
6  H.  L.  Cas.  375  ;  3  Jur.  (N.S.)  1181  ;  6  W.  R.  21. 

Period  of  Bistribntioxi  referred  to.] — ^A  p^t- 
nuptial  settlement,  executed  when  at  least  one 
child  of  the  marriage  was  alive,  recited  an 
intention  to  provide  for  the  present  and  future 
issue  of  the  marriage,  and  directed  that,  after  the 
death  of  the  wife,  the  trustees  should  pay  and 
apply  the  interest  of  a  certain  sum  of  money 
amongst  the  present  and  future  issue  according^ 
to  appointment,  and  in  default  of  appointment 
share  and  share  alike,  with  benefit  of  survivor- 
ship ;  proviso,  that  if  the  husband  survived  the 
wife,  and  that  the  issue  of  the  marriage  died 
unmarried,  or,  being  married,  died  without  leav- 
ing issue,  in  the  lifetime  of  the  husband,  the  sum 
should  be  paid  to  him,  his  executors,  &c.  The 
wife  survived  her  husband : — Held,  that  the 
words  "  with  benefit  of  survivorship  "  referred  to 
the  date  at  which  the  fond  became  distributable, 
and  that  that  date  was  the  death  of  the  wife. 
Bix&n,  In  re,  Ir.  R.  3  Eq.,  22.  But  see  S,  C.  on 
appeal,  Ir.  R.  4  Eq.  1. 

A  fund  was  settled  by  deed  in  trust  for  A.  for 
life,  and  then  for  her  children,  and  in  default  of 
children  to  B.,  "  if  then  living,"  but  in  case  of 
B/s  death  before  A.,  in  trust  for  "  the  surviving 
children"  of  B.  by  her  deceased  husband: — Held,, 
that  the  survivorship  had  reference  to  the  death 
of  A.    Reid  v.  Beid,  30  Beav.  388. 

11.  Life  Estates  in  Realty. 

Limitation  to  Wife  and  Heirs  of  her  Body, 
with  Obligation  to  IHvide  among  Children  at 
her  Death.] — On  marriage,  the  husband  executes 
a  deed-poll,  whereby  he  purports  to  settle  all  his 
real  and  personal  estate  on  the  wife,  and  the  heira 
of  her  body  by  him  begotten,  obliging  her  to  give 
each  of  her  children  by  him  begotten  100/.  a-piece 
at  twenty-one,  and  to  divide  the  residue  equally 
amongst  them  at  her  death.  This  gives  an  estate 
fur  life  only  to  the  wife,  with  remainder  in  fee 
to  the  children,  as  tenants  in  common.  These 
marriage  articles  so  far  tied  up  the  property  of 
the  settlor,  that  a  real  estate  purchased  by  him 
in  his  lifetime  with  part  of  his  personal  estate, 
shall  be  considered  as  personal  estate,  and  be  dis- 
posed of  accordingly.  Lowther  v.  WeHmortland, 
1  Cox,  64. 

Limitation  **  on  Default  of  Such  Lisne  " — Fol- 
lowing Life  Sitate  to  Husband  and  Diyiaion 
among  Children.] — By  a  marriage  settlement 
estates  were  limited  to  the  wife  and  the  husband 
for  their  lives,  with  remainder  to  the  heirs  of  the 
body  of  the  husband  on  the  body  of  the  wife  and 
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their  heirs ;  and  if  more  children  than  one, 
equally  to  be  divided  among  them  as  tenants  in 
common  ;  and,  for  default  of  such  issue,  to  the 
wife  and  her  heirs : — Held,  that  the  husband  did 
not  take  an  estate  in  tail  special,  but  for  life  only, 
and  that  the  children  took  by  purchase  as  tenants 
in  common  in  fee  in  remainder.  Korth  v.  Martin, 
6  Sim.  266. 

Surrender  of  copyhold  to  the  use  of  surrenderor 
for  life,  remainder  to  the  use  of  A.  for  life,  re- 
mainder to  the  use  of  the  child  or  children  of  A., 
and  for  \vant  of  such  issue  to  the  use  of  B. 
Semble,  A.  takes  an  estate  for  life.  Widdaffstm 
V.  Harrington  (Earl),  1  J.  &  W.  532. 

Satatet  for  life  and  in  Fee — Tenanoj  in  Com- 
mon.]— Under  a  limitation  of  real  estate  in  a  mar- 
riage settlement,  after  the  death  and  failure  of  issue 
of  the  husband  and  wife,  "  in  trust  for  nephews 
and  nieces  then  living,  and  the  several  and 
respective  heirs  of  nephews  and  nieces  then  dead, 
having  left  lawful  issue  living  at  the  time  of  the 
failure  of  issue  of  the  marriage,  as  tenants  in 
common  "  : — Held,  that  nephews  and  nieces  took 
life  estates,  and  that  the  eldest  son  of  a  nephew 
deceased  at  the  time  of  such  failure  of  issue  took 
in  fee.    Marshall  v.  Peascod,  2  J.  &  H.  73. 

Real  estate  was  conveyed  to  trustees  upon  an 
ultimate  trust  to  convey  and  divide  the  trust 
estate  to  and  among  all  the  children  of  the 
settlor,  and  the  issue  of  such  children  who  should 
be  living  at  the  death  of  the  wife  of  the  settlor, 
as  tenants  in  common  : — Held,  that  the  children 
took  life  estates  only.  Tatkam  v.  Vernon,  7  Jur. 
(N.8.)  814  ;  9  W.  R.  822. 

Words  of  Inheritanoe  Bejeoted.] — A  marriage 
settlement  vested  freehold  leases  in  trustees  "  to 
hold  to  the  use  of  A.  and  his  heirs  and  assigns, 
from  the  perfection  of  these  presents,  for  and 
during  the  term  of  his  natural  life,  without 
impeachment  of  waste,"  with  a  power  to  lease, 
remainder  to  the  trustees  to  preserve,  and  from 
the  decease  of  A.  to  secure  a  jointure  to  B.  (A.'s 
wife).  Then  followed  a  covenant  by  A.,  charg- 
ing the  jointure  on  after-acquired  estate,  with 
power  of  distress  ;  "  and  further  that  the  lands, 
after  the  decease  of  the  survivor  of  A.  and  B., 
in  case  there  should  be  but  one  child  of  the 
marriage,  to  the  use  of  such  only  child,  and  the 
heirs  of  his  or  her  body  lawfully  issuing ;  and  in 
case  there  should  be  more  than  one  such  child, 
then  to  such  children  in  such  shares  and  pro- 
portions as  A.  shall  by  deed  or  will  appoint ;  and 
in  default  of  such  appointment,  then  to  the  use 
of  all  the  children,  as  tenants  in  common,  share 
and  share  alike "  :  —Held,  that  the  words  "  and 
his  heirs "  should  be  rejected,  and  that  A.  took 
a  life  estate.  Hanunenley,  In  re,  1 1  Ir.  Ch.  R. 
229. 

Held,  also,  that  the  clause  beginning  ''and 
further,"  is  a  limitation  in  continuation  of,  and 
dii*ect  sequence  upon,  the  limitations  to  trustees 
to  preserve.    Ih, 

Omitted.]  —  By  a  settlement  made  on 

the  marriage  of  a  widow,  having  children,  real 
estate  was  conveyed  by  her  to  a  trustee  and  his 
heirs  upon  trust,  for  her  separate  use  for  life, 
with  remainder  in  trust  for  her  children  as 
tenants  in  common  (omitting  the  limitation  to 
their  heirs) : — Held,  that  they  took  life  estates 
only.  Holliday  v.  Overton,  15  Beav.  480;  21 
L.  J.,  Ch-  769.    Affirmed,  16  Jur.  751. 

VOL.  xn. 


The  rule  that  the  estate  of  the  cestuis  que 
trustent  is  commensurate  with  that  given  to  the 
trustees,  is  inapplicable  to  limitations  in  a  deed  ; 
therefore,  where  an  estate  was  limited  to  trustees 
in  fee,  but  the  trust  in  favour  of  the  cestuis 
que  trustent  wanted  the  ordinary  words  of  in- 
heritance :  —  Held,  that  they  took  life  estates 
only.    Ih, 

A  conveyance  to  trustees,  without  words  of 
inheritance,  of  the  share  and  interest,  to  which 
the  conveying  party  is  entitled  under  a  will, 
passes  a  life  estate  only  in  so  much  of  the  pro- 
perty as  consists  of  real  estate.  Hndson,  In  re^ 
KUhne  v.  Hudson,  13  R.  546  ;  72  L.  T.  892. 

By  a  marriage  settlement,  real  estates  were 
conveyed  to  trustees  "and  their  heirs,"  upon 
trusts  for  the  parents  for  life,  and  afterwards 
for  the  children ;  and  in  default,  as  the  wife 
should  appoint ;  and  in  default,  for  her  next  of 
kin.  The  gift  to  the  next  of  kin  contained  no 
words  of  inheritance : — Held,  that  they  took  for 
life  only.    Luca^  v.  Brandreth,  28  Beav.  274. 

A.,  by  a  voluntary  settlement,  in  1838  con- 
veyed freeholds  to  trustees  upon  trust  (together 
with  a  sum  of  stock  already  transferred)  for 
himself  for  life,  and  after  his  death  in  trust  for 
his  reputed  son,  W.,  when  and  in  case  he  at- 
tained twenty-one,  with  a  trust  for  maintenance 
if  he  should  be  under  twenty-one  at  the  settlor's 
death.  And  in  case  W.  should  die  under  twenty- 
one,  or  die  in  the  settlor's  lifetime,  without  leav- 
ing issue  living  at  his  decease,  then  over.  There 
were  no  words  of  limitation  in  the  trust  for  W. 
There  was  a  power  of  sale  in  the  settlement,  but 
no  trust  to  invest  the  proceeds  in  land.  A.  died 
in  1849,  having  made  his  will  in  1843,  which 
recited  the  settlement  and  confirmed  it,  except 
as  to  the  stock  which  had  been  sold.  W.  attained 
twenty-one,  and  died  in  1872  : — Held,  that  W. 
took  a  life  estate  only  in  the  freeholds  under 
the  settlement,  and  that  there  was  a  resulting 
trust  for  the  settlor.  Middleton  v.  Barker,  29 
L.  T.  643. 

Remainder  in  a  settlement,  after  successive 
estates  tail  in  the  sons  to  the  daughters  as 
tenants  in  common,  and  not  as  joint  tenants, 
and  in  default  of  such  issue  to  the  right  heirs 
of  the  father,  admitted,  without  argument,  an 
estate  for  life  only  in  the  daughters.  Snell  v. 
Silcock,  5  Ves.  469. 

Lands  were  limited  by  deed  to  the  use  of  the 
settlor  for  life  ;  remainder  to  the  use  of  his  wife 
for  life  ;  remainder  to  the  use  of  the  heir  female 
of  the  body  of  the  settlor,  on  the  body  of  his 
wife  alrea<ly  begotten  and  now  living,  or  which 
may  be  begotten  hereafter ;  and  in  default  of 
such  issue,  to  the  use  of  the  heir  male  of  the 
body  of  the  settlor  on  the  body  of  his  wife  to 
be  begotten ;  remainder  to  the  right  heirs  of  the 
settlor.  At  the  time  when  this  deed  was  exe- 
cuted, the  settlor  and  his  wife  had  issue  four 
daughters,  and  no  issue  male ;  but  at  his  death 
the  same  four  daughters,  and  also  several  sons  of 
the  marriage,  survived  him  : — Held,  that  under 
the  limitation  to  the  "  heir  female,"  the  daugh- 
ters took  a  life  estate  in  the  lands  as  pur- 
chasers. Chambers  v.  Taylor,  2  MyL  &  Cr.  376  ; 
6  L.  J.,  Ch.  193. 

Bestoration  of  Life  Estate  by  Besettlement — 
Power  of  Sale.] — J.  W.,  by  his  will,  devised 
hereditaments,  subject  to  certain  prior  charges 
and  estates,  to  the  use  of  J.  0.  and  his  assigns 
during  his  life,  with  remainder  to  the  use  of  his 
first  and  other  sons  in  tail    male.     The  will 
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contained  a  power  of  sale  exercisable  by  the 
trustees  "at  the  request  in  writing  of  any 
person  who  by  virtue  of  this  my  will  shall  be 
tenant  for  life  in  possession "'  of  the  heredita- 
ments. J.  0.,  and  his  eldest  son  F.  0.,  by  dis- 
entaih'ng  deed,  conveyed  the  settled  heredita- 
ments to  a  trustee  to  hold  the  same  [subject  to 
the  prior  uses  and  estates  (other  than  the  uses 
or  estates  limited  to  J.  O.  during  his  life),  but 
discharged  from  the  said  estate  in  tail  and  all 
subsequent  estates]  to  such  uses  as  J.  0.  and  F.  O. 
should  by  deed  jointly  appoint,  and,  in  default 
of  such  appointment,  to  such  and  the  same  uses, 
and  subject  to  such  and  the  same  powers  as  were 
subsisting  immediately  before  the  execution  of 
the  disentailing  deed.  By  deed  of  resettlement, 
J.  O.  and  F.  0.  jointly  appointed  that  the  here- 
ditaments should  from  tnat  date  [but  subject  to 
the  prior  uses  and  estates  (other  than  the  uses 
and  estates  limited  to  J.  0.  and  his  assigns  for 
his  life),  and  subject  also  to  certain  mortgage 
debts  which  had  been  created]  remain  to  the 
uses  thereinafter  declared ;  and,  subject  to  cer- 
tain rent-charges,  the  hereditaments  were  limited 
to  the  use  of  J.  0.  and  his  assigns  during  his  life 
"  in  restoration  and  by  way  of  continuance  and 
confirmation  of  the  former  life  estate  of  J.  0. 
under  or  by  virtue  of  the  will,"  with  remainders 
over.  It  was  then  provided  that  nothing  therein 
contained  should  prejudice  or  affect  the  power  of 
sale  contained  in  the  wiU  :— Held,  that  J.  0.  was 
still  tenant  for  life  in  possession  by  virtue  of  the 
will,  and  that  the  power  of  sale  was  therefore 
still  exercisable  by  the  trustees  of  the  will  at 
his  request.  Wright  to  Marshall,  In  re,  54 
L.  J.,  Ch.  60  ;  28  Ch.  D.  93 }  51  L.  T.  781  ;  33 
W.  R.  304. 

12.  Life  Interests  in  Pebsonalty. 

Life  Interest  by  Implieation.] — By  a  marriage 
settlement,  a  portion  to  whicn  the  wife  was 
entitled  was  assigned,  in  trust,  for  her  separate 
use  during  the  coverture,  and  in  case  she  should 
die  in  her  husband's  lifetime,  then  in  trust  for 
him  during  his  life,  and  after  the  death  of  the 
survivor,  in  trust  for  the  issue  of  the  marriage 
living  at  the  death  of  the  survivor,  as  the  wife 
should  appoint,  and  in  default  of  such  issue,  in 
trust  for  such  persons  as  the  wife  should  by 
deed  or  will  appoint.  The  w^ife  survived  the 
husband  : — Held,  that  she  was  entitled  to  the 
interest  of  the  portion  for  her  life.  TungtalVs 
casCy  3  Sim.  312. 

Settlement  of  sum  of  money  upon  trust,  to  be 
transferred  to  surviving  parent,  for  the  benefit 
of  him  or  her,  and  any  child  or  children  of  the 
marriage  : — Held,  upon  construction  of  the 
whole  instrument,  that  the  surviving  parent 
took  for  life,  with  remainder  to  the  children. 
Chambers  v.  Atkyns,  1  Sim.  &  S.  382  ;  1  L.  J. 
(0.8.)  Ch.  208. 

A  marriage  settlement  declared  the  trusts  of  a 
sum  of  stock  to  be,  that,  during  the  joint  lives  of 
the  husband  and  wife,  the  dividends  should  be 
paid  to  the  wife  for  her  separate  use ;  and  if  she 
should  die  in  the  husband's  lifetime,  the  prin- 
cipal sum  should  be  transfcrral  to  him  abso- 
lutely ;•  and  if  the  husband  should  die  in  the 
wife's  lifetime,  then  the  same  should  be  held  in 
trust  for  such  person  as  the  wife  should  by  will 
appoint.  The  wife  survived  the  husband  : — 
Held,  that  the  wife  took,  by  implication,  a  life 
interest  in  the  trust  fund.  Allin  v.  Crawshay^ 
9  Hare,  382  ;  21  L.  J.,  Ch.  873. 


A  father,  by  deed,  settled  certain  leasefaolds 
upon  his  son  absolutely,  and  also  a  rent-charge 
and  stock  in  the  funds  upon  him  for  life,  with 
remainder  to  his  children.  He  afterwards,  by 
deed,  revoked  all  the  benefits  given  to  his  son  by 
the  first  deed,  and  declared  that  all  estates, 
shares,  right,  interest,  and  benefit  given  to  h» 
son  by  such  deed,  should  be  and  remain  to 
trustees,  their  heirs,  executors,  and  adminis- 
trators, upon  trust,  during  the  joint  lives  of  his 
son  and  his  son^s  wife,  to  pay  the  rents,  interest, 
dividends,  profits,  and  annual  income  thereof  to 
his  son's  wife  for  her  separate  use,  and  after  his 
son's  death  then  to  her  during  life  or  widow- 
hood, with  remainder  to  the  children  : — Held, 
chiefiy  upon  the  strength  of  the  term  "divi- 
dends," tnat  the  stock  and  rent-charge  (as  weD 
as  the  leaseholds)  passed  to  the  wife  for  her  life, 
and  not  during  the  life  of  the  son  only.  AngcU 
V.  Diwton,  3  Y.  &  C.  308  :  8  L.  J.,  Ex.  Eq.  50. 

With  power  of  Bispotition  by  Will.]— 

Settlement  by  a  feme  sole,  in  contemplation  of 
marriage,  of  part  of  her  fortune,  in  trust  to  pay 
the  dividends  to  herself  for  her  separate  use  for 
life,  and  after  her  death  for  her  intended  hus- 
band ;  and  after  the  death  of  the  survivor,  to 
transfer  the  capital  according  to  her  appoint- 
ment by  will ;  and  in  case  she  should  die  with- 
out appointment,  and  he  should  be  then  dead,  in 
trust  for  her  next  of  kin,  their  executors,  ktu, 
according  to  the  statute  of  distributions.  An 
interest  for  life  only  in  the  widow,  with  a  power 
of  disposition  by  will.  Andenon  v.  DavMon^  15 
Ves.  532. 


To  determine  on  Alienation — Marriage 


Settlement] — L.  was  entitled  to  a  life  interest 
under  a  voluntary  settlement  in  one-fourth  part 
of  certain  funds,  with  remainder  to  his  chiloren 
who  should  attain  twenty-one,  or  die  under  that 
age,  with  remainder  over.  The  settlement  con- 
tained a  proviso  for  the  determination  of  hie 
life  interest  and  the  acceleration  of  the  subse- 
quent remainders  if  he  should  alien,  dispose  of, 
mortgage,  charge,  or  in  any  wise  incumber  his 
life  interest,  or  if  by  reason  of  bankruptcy, 
insolvency,  or  otherwise  the  income  of  the 
funds  could  no  longer  be  personally  enjoyed  by 
him,  but  would  but  for  that  proviso  become 
vested  in  or  payable  to  any  person  or  persons 
other  than  him.  By  a  subsequent  settlement 
made  on  his  marriage,  L.,  amongst  other  pro- 
perty, assigned  to  trustees  the  share  to  which 
he  was  entitled  imder  the  former  settlement, 
upon  trust  to  continue  the  trust  funds  in  their 
then  present  investments,  or  upon  the  written 
request  of  L.,  and  after  his  death,  upon  such 
request  or  at  such  discretion  as  therein  men- 
tioned, to  sell  the  .same,  and  pay  the  income  of 
the  proceeds  to  L.  during  his  life,  and  after  his 
death  to  his  wife  during  her  life,  with  remainder 
for  the  issue  of  the  marriage,  as  L.  and  his  wife 
jointly,  or  the  survivor,  should  appoint,  and  in 
default  for  all  the  children  of  the  marriage  in 
equal  shares : — Held,  that  no  forfeiture  of  Lu*s 
life  interest  was  produced  by  the  marriage 
settlement,  for  the  assignment  contemplated  by 
the  forfeiture  clause  was  one  by  reason  of  which 
the  income  of  L.'s  share  would  become  payable 
to  some  person  other  than  him,  whereas  by  the 
marriage  settlement  the  life  interest  was  as- 
signed to  trustees  for  his  benefit.  Luchwood  v. 
Sikes,  51  L.  T.  562. 
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Gift  to  Widow  ('  for  tlie  Use  of  Herself  and 
Childreiif  bnt  at  her  Disposal."]  —  A.  having 
been  indebted  to  the  estate  of  B.,  in  a  sum  of 
money,  but  from  which  he  had  beMsn  discharged 
under  a  commission  of  bankruptcy,  voluntarily 
executed  to  C,  the  widow  of  B.,  a  bond  for  the 
payment  of  part  of  Ruch  debt,  for  the  use  of 
herself  and  children,  but  at  her  disposal.  Two 
years  afterwards,  A.  executed  to  C.  another 
bond,  for  the  payment  of  the  remainder  of  such 
debt,  for  the  use  and  benefit  of  herself  and 
children  only,  in  what  proportions  among  the 
latter  she  may  think  proper  to  direct,  but  for  no 
other  use,  purpose,  or  intent  whatsoever  : — Held, 
that  the  widow  took  a  life  interest  in  the  money 
secured  by  the  bonds.  Fowler  v.  Hunter^  3 
Y.  &  J.  606. 

Absolute  Interest  not  Bednced  exeept  in 
IkYonr  of  Children.] —  When  either  in  a  settle- 
ment or  a  will  there  is  an  absolute  gift  to 
children  followed  by  a  direction  that  the  daugh- 
ters' shares  shall  be  settled  on  themselves  for 
life,  with  remainder  to  their  children,  the 
daughters'  interests  are  only  cut  down  for  the 
sake  of  the  children,  and  any  daughter  who 
dies  without  issue  takes  her  share  absolutely. 
Sidway  Hall  Egtate,  In  re,  37  L.  T.  457. 


By  Inconsistent  Words.] — A  term  settled 


to  the  husband  for  life,  remainder  to  the  wife, 
her  executors,  administrators,  &c.,for  the  residue 
of  the  term,  for  her  jointure ;  and  for  the 
better  settling  the  term  on  her  "for  life"  for  her 
jointure,  a  covenant  to  renew  and  insert  her 
name.  The  addition  of  those  words  will  not 
reduce  it  to  an  estate  for  life.  Clarke  v.  Hack- 
well,  2  Bro.  C.  C.  304. 

It  is  declared  by  a  marriage  settlement,  that  a 
trustee  is  to  lay  out  a  sum  of  money,  which  the 
husband  had  agreed  to  settle  in  the  purchase  of 
any  public  stocks  or  funds,  or  annuities  for  the  life 
of  the  intended  wife,  in  his  own  name,  in  trust 
for  her,  and  that  he  was  during  her  life  to  pay  her 
the  dividends  and  other  produce  of  the  stock  or 
annuity  so  to  be  purchased,  to  her  separate  use 
during  her  life  : — Held,  that  the  wife  is  entitled 
absolutely  to  a  sum  of  3  per  cent,  stock  pur- 
chased with  the  money,  and  not  merely  to  a 
life  interest  in  it.  Smith  v.  Kirm,  1  Russ. 
363. 

Forfeiture— Interest  determinable  on  Aliena- 
tion— Adyance    of   Trost  Fund  to  Tenant  for 

life.] — By  a  settlement  made  in  1878  property 
belonging  to  the  settlor  was  assigned  to  trustees 
upon  trust  to  pay  the  income  to  the  settlor  until 
death  or  bankruptcy,  or  until  he  should  "  assign, 
charge,  or  incumber  the  income,  or  do  or  saffer 
anything  whereby  the  same  or  some  part  thereof 
would  through  his  act  or  default,  or  by  operation 
or  process  of  law,  or  otherwise,  if  belonging 
absolutely  to  him,  become  payable  to  or  vested 
in  some  other  person."  The  settlor  borrowed 
from  the  surviving  trustee  the  greater  part  of 
the  trust  fund  on  his  personal  security,  and, 
having  spent  the  money,  became  bankrupt : — 
Held,  that  prior  to  bankruptcy  there  had  been 
no  forfeiture  of  the  settlor's  life  interest,  and 
the  limitation  until  bankruptcy  being  void 
under  the  bankruptcy  law,  the  settlor's  life 
interest  passed  to  his  trustee  in  bankruptcy. 
Brewer's  Scttlpinenf  Trusts,  In  re,  Marton  v. 
mncknwre,  65  L.  J.,  Ch.  821  ;  [1896]  2  Ch.  503  ; 
75  L.  T.  177  ;  45  W.  R.  8. 


13.  Estates  in  Fee  ob  in  Tail. 


Estate  Tail— Proviso  as  to  Failure  of  Issne.]^ 

Liands  were  limited  to  the  use  of  the  settlor  for 
life,  remainder  to  D.,  his  heirs  and  assigns,  but 
if  D.  should  die  without  issue,  then  to  T.,  his 
heirs  and  assigns ;  but  if  both  D.  and  T.  should 
die  without  issue,  then  to  the  issue  male  of  the 
settlor  : — Held,  that  D.  and  T.  took  estates  tail. 
Morgan  v.  Morgan,  39  L.  J.,  Ch.  493  ;  L.  R.  10 
Eq.  99  ;  22  L.  T.  695  ;  18  W.  R.  744. 

By  settlement  made  in  1852  A.  conveyed  free- 
hold property  to  trustees  upon  trust  for  A.  for 
life,  and  after  her  deatli,  in  the  event  of  B.  and  C, 
the  daughters  of  A.,  surviving  A.,  upon  trust  for 
B.  and  0.  as  tenants  in  common,  and  after  the 
deaths  of  B.  and  G.  upon  trust  for  their  issue  as 
they  should  appoint,  and  in  default  of  appoint- 
ment upon  trust  for  their  children  share  and 
share  alike  ;  and  in  case  of  the  death  of  either  B. 
or  C.  in  the  lifetime  of  A.,  without  leaving  issue, 
then  upon  trust  for  the  survivor  and  her  heirs 
and  assigns  for  ever  ;  and  in  default  of  issue  of 
either  of  them,  in  trust  for  D.  and  E.  (the  sons 
of  A.),  their  heirs  and  assigns  as  tenants  in 
common,  and  to  their  heirs  for  ever.  B.  died  in 
the  lifetime  of  A.  unmarried.  C.  survived  A.  and 
died  unmarried,  having  by  her  will  disposed  of 
her  share  in  the  property  to  her  niece  F.  for 
life,  with  remainder  to  F.'s  children.  C.  entered 
into  possession  of  the  property  on  the  death  of 
A.,  and  on  the  death  of  C,  F.  entered  into  pos- 
session : — Held,  that  on  the  death  of  C.  without 
issue  the  property  passed  to  D.  and  E.  as  tenants 
in  common  in  fee  simple.  Morgan  v.  Morgan^ 
supra,  followed.  Arthur  v.  Walker,  [1897]  1  Ir. 
R.  68. 

An  estate  vested  in  a  trustee  in  fee  was 
directed  to  be  held  by  him  for  a  feme  sole  for 
life,  independent  of  any  husband ;  and  in  case 
she  should  leave  issue,  *'  the  property  shall  pass 
to  such  issue  as  she  may  direct,"  with  a  gift  **  in 
case  she  should  die  without  issue  '* : — Held,  that 
she  took  an  estate  taiL  Tierney  v.  Wood,  19 
Beav.  330  ;  23  L.  J.,  Ch.  895  ;  2  W.  R.  577. 

Where  by  a  deed  of  settlement  after  marriage, 
certain  premises  were  conveyed  to  trustees  to 
the  use  of  A.,  the  husband,  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  re- 
mainder to  the  use  of  B.  (the  eldest  son  of  A.) 
and  the  heirs  of  the  said  B.,  and  for  default 
thereof  to  the  use  of  the  second,  thii-d,  fourth, 
&c.,  and  all  and  everv  the  other  sons  of  the  said 
A.  oeveitilly  and  successively  in  tail  male,  re- 
mainder to  the  use  of  the  daughters,  share  and 
share  alike,  as  tenants  in  common  in  tail  male, 
with  remainders  over,  B.  having  died  without 
issue  : — Held,  that  B.  having  been  only  tenant 
in  tail  under  the  limitations  in  the  settle- 
ment, on  his  decease  without  issue  male,  the 
second  son  was  entitled  but  to  an  estate  in  tail 
male,  and  did  not  take  as  heir-at-law  to  his 
brother  B.     Wall  v.  Wright,  1  Dr.  &  Wal.  1. 


Limitation  for  Life,  Bemainder  to  Heirs 


Kale  of  Body.] — A.,  upon  his  marriage  with  B., 
settles  his  estate  to  the  use  of  himself  for  life,  re- 
mainder to  first  and  other  sons  in  tail  male, 
remainder  to  trustees  for  one  thousand  years, 
remainder  to  his  brother  C.  for  life,  remainder  to 
the  heirs  male  of  his  body  hereafter  to  be  be- 
gotten ;  and  then  declares  the  trust  of  the  term, 
that  if  there  should  ibe  no  issue  male  of  the 
bodies  of  A.  and  B.  begotten,  that  should  live  to 
the  age  of  twenty-one  years,  or  be  married  and 
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have  issue,  and  that  there  should  be  a  daughter 
or  daughters  of  the  bodies  of  A.  and  B.,  such 
daughter  should  have  4,000/.  for  her  portion ; 
and  if  two  or  more,  they  to  have  6,000/.  equally 
to  be  divided  at  their  ages  of  twenty-one,  or  days 
of  marriage,  which  should  first  happen ;  and  if 
only  one  daughter,  she  to  have  the  yearly  sum  of 
100/.,  to  be  paid  her  half-yearly  for  her  mainte- 
nance ;  if  two  or  more,  the  like  sum  to  be  paid 
them  half-yearly  in  equal  shares,  until  their 
respective  portions  paid  ;  if  the  portions  not  paid, 
the  trustees  to  raise  them  out  of  the  rents,  or  by 
sale  or  mortgage  of  premises,  or  of  part ;  provided 
that  if  the  father  should  in  his  lifetime  prefer 
them  in  marriage,  with  portions  equivalent,  or 
the  remainderman  should,  after  the  father's 
death,  or  that  there  should  be  no  daughter  who 
should  attain  the  age  of  twenty -one  or  be  married, 
then  the  term  to  cease.  6.  died  in  the  lifetime 
of  A.,  leaving  no  son,  but  three  daughters,  who 
are  all  unmarried  ;  C.  took  an  estate  tail  under 
this  settlement,  and  the  portions  may  be  raised 
for  the  daughters  in  the  lifetime  of  A.  their 
father.  Uebblethwaite  v.  Cartwr'tght,  Cas.  t. 
Talbot,  30. 

Bemamder   in    Strict    Settlement    for 

Life,  4c.] — F.,  by  a  deed  executed  on  the  mar- 
riage of  his  daughter  W.  with  H.,  covenanted 
that  he  would  stand  seised  of  certain  premises  to 
his  own  use  for  life,  and  after  his  decease,  that 
his  heirs,  executors,  administrators,  and  assigns 
should  convey  the  premises  to  trustees  to  the 
sole  and  separate  use  of  W.  for  life,  and,  after 
her  decease,  to  the  eldest  son  of  the  marriage 
and  to  his  issue  "in  strict  settlement  for  life, 
with  remainder  to  the  issue  of  such  issue  aci 
infinitum,  for  the  life  of  each  successive  issue  ad 
infinitum,"  according  to  priority  of  birth  and 
seniority  of  age,  males  to  be  preferred  to  females, 
with  similar  limitations  to  female  issue  in  default 
of  male ;  and,  in  default  of  all  issue,  as  the 
settlor  should  appoint.  There  was  issue  of  the 
marriage  one  son  and  three  daughters.  F.  and 
H.  having  died  : — Held,  that  the  son  was  en- 
titled to  an  estate  tail  in  the  premises,  and  not 
merely  to  an  estate  for  life.  Thompson,  v. 
Thompson,  18  W.  R.  1136. 

Eftate  Tail  in  Bemalnder— EflTect  of  Becovery 
and  Beiettlement.] — An  act  of  parliament  re- 
citing a  will  by  which  estates  were  decreed  to  A. 
for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  B.  in  tail,  and  that  B.  had 
suffered  a  recovery  to  the  use  of  A.  in  fee, 
directed  the  estates  to  be  sold,  and  other  estates 
to  be  purchased  and  conveyed  to  such  of  the  uses 
of  the  will  as  at  the  time  of  the  sale  should  be 
existing  undetermined,  and  capable  of  taking 
effect.  The  estates  were  sold,  and  the  proceeds 
invested  in  other  estates,  which  were  conveyed 
to  such  of  the  uses  of  the  will  as  were  then  ex- 
isting, &c. : — Held,  that  B.  did  not  take  an 
estate  tail  in  the  purchased  estates.  Wortham 
V.  Mackinnon,  4  Sim.  483. 

Estate  in  Fee  —  Proviso  as   to    Failure   of 

Issue.] — {Surrender  of  a  copyhold  to  the  use  of 
baron  and  feme  for  their  lives,  and  heirs  and 
assigns  of  the  said  baron  and  feme,  and  for 
default  of  such  issue,  to  the  right  heirs  of  the 
surrenderors.  This  is  an  estate  in  fee,  and  not 
an  entail  in  the  baron  and  feme  ;  otherwise  had 
it  been  the  case  of  a  will.  Idle  v.  Cook,  1 
P.  Wms.  70. 


By  a  statement  made  in  1817,  freehold  and 
leasehold  property  was  conveyed  to  tmstees  upon 
trust  to  apply  the  rents  and  profits  in  the  main- 
tenance and  education  of  the  two  children  of  K^ 
deceased,  until  the  youngest  of  them  should 
attain  twenty-one,  and  from  and  after  that 
event  to  pay  the  rents  unto  and  equally  between 
the  two  children  of  M.,  their  heirs,  executors, 
administrators,  and  assigns  respectively,  '*  pro- 
vided nevertheless  that  in  case  either  of  tiie 
children  should  die  without  leaving  lawful  issue,** 
then  on  trust  to  pay  the  share  or  shares  of  him, 
her,  or  them  so  dying  unto  and  equally  between 
persons  named.  M.  had  two  children,  one  of 
whom,  B.,  died  intestate  and  unmarried,  the 
other,  C,  intestate  as  to  his  share,  but  leaving  a 
daughter,  D. : — Held,  that  the  interest  taken  by 
D.  under  the  settlement  was  an  interest  in  fee 
simple,  and  that  an  estate  tail  was  not  created 
by  the  proviso  as  to  failure  of  issue.  Olicant  v. 
WrigM,  47  L.  J.,  Ch.  664  ;  9  Ch.  D.  646  ;  38 
L.  T.  677. 

Limitations  of  Chattels  Beal  —  AbsolntA 
Interest.] — The  trust  of  a  term  is  Hmited  to  W. 
for  life,  remainder  to  R.  for  life,  remainder  to 
the  heirs  of  the  body  of  R.,  and  for  want  of  such 
issue  to  the  executors  of  W. : — Held,  that  it 
vests  in  R.     Tatton  v.  MolUieaux,  PolL  24. 

A.,  on  his  marriage,  assigns  a  term  for  1,000 
years,  in  trust  for  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  heirs  of  his 
body  of  the  husband  and  wife,  remainder  to  the 
husband's  right  heirs.  The  wife  dies,  leaving 
issue ;  the  whole  term  vests  in  the  husband,  and 
he  may  assign  it.  Wehh  v,  Wehh,  1  P.  Wms.  132 ; 
2  Vem.  668. 

A.,  seised  in  fee,  demises  to  B.,  his  executors, 
&c.,  for  ninety-nine  years,  in  trust  for  him- 
self and  his  wife  for  their  lives,  and  the  bfe 
of  the  survivor,  and  after  the  death  of  the 
survivor,  in  trust  for  the  heirs  of  their  two 
bodies ;  and  in  default  of  such  issue ;  then  in 
trust  for  the  heirs  of  the  body  of  the  husband  ; 
and  in  default  of  such  issue,  then  in  trust  for 
the  heirs  of  the  survivor  of  the  husband  and 
wife.  Husband  and  wife  have  issue  a  son, 
and  the  husband  dies,  and  then  the  son  dies 
in  the  lifetime  of  the  mother,  without  issue ; 
the  mother  administers  to  her  husband  and 
assigns  the  term  to  the  defendant.  Decreed,  her 
assignee  well  entitled,  and  that  the  term  should 
not  go  to  the  heir  of  the  husband  as  attendant 
on  the  reversion.    Hayte  r  v.  Rod,  1  P.  Wms.  360. 

Trust  of  a  chattel  real  for  8.  for  life,  and 
immediately  after  her  death,  for  the  "heirs  of 
her  body,"  with  limitations  over ;  the  whole 
interest  vested  in  S.  Theehridge  v.  Kilhurtuiy 
2  Ves.  Sen.  233. 

A  marriage  settlement,  after  reciting  that  it 
had  been  agreed  that  a  cottage,  &c.  (which  the 
husband  held  for  the  remainder  of  a  term  of 
2,000  years),  should  be  settletl  on  the  husband 
for  life,  and  after  his  decease  on  the  wife  for  life, 
by  way  of  jointure,  and  after  their  several 
deceases  on  the  issue  of  the  marriage,  and  in 
default  of  issue  on  W.  C.  and  his  heirs,  executors, 
&c.,  assigned  the  cottage  to  a  trustee  for  the 
remainder  of  the  term  in  trust,  to  permit  the 
husband  to  receive  the  rents  for  so  many  years 
of  the  term  as  should  expire  in  his  lifetime,  and 
after  his  decease  in  trust  to  permit  the  wife  to 
receive  the  rents  during  her  natural  life,  and 
after  their  several  deceases  to  permit  the  heirs  of 
I  the  body  of  the  husband  begotten  on  the  body 
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of  the  wife  to  receive  the  rents  so  many  years  of 
the  term  as  should  expire  in  the  life  or  lives  of 
him,  her,  or  them  respectively,  and  after  the 
several  deceases  of  the  husband  and  wife,  and  in 
default  of  issue  of  the  body  of  the  husband  and 
wife,  as  before  limited,  to  permit  W.  C,  his  heirs, 
executors,  &c.,  to  receive  the  rents  for  all  the 
residue  of  the  term  : — Held,  that  the  term  vested 
in  the  husband  absolutely  under  the  firat  limi- 
tation. Bartlett  v.  Oreefi,  13  Sim.  218  ;  12  L.  J., 
Ch.  148  ;  6  Jur.  1099. 

*^See   aUo    Estate,    and    Shelley's   Case, 

BULE  IS, 

14.   Vested,    Contingent,    and    Future 
Interests.    See  that  article. 

15.  Charges. 

Estate  Settled  snbjeot  to  Term  for  Annuities.] 

—Estates  being  settled  subject  to  a  term  for 
twenty-one  years,  and  certain  annuities  being 
payable  thereout,  the  party  entitled  to  the  pos- 
session, subject  to  the  term,  on  the  estates  being 
cleared  of  all  charges,  except  the  annuities, 
would  be  entitled  to  the  beneficial  enjoyment 
during  the  residue  of  the  term,  keeping  down  the 
annuities ;  and  the  term  would  be  available  for 
the  annuitants  to  enforce  payment.  Ferrand  v. 
WiUoh,  4  Hare,  368  ;  15  L.  J.,  Ch.  41  ;  9  Jar.  860. 

Charge  —  8ettlor*s  Representative  eyentnally 
entitled  to  Charge.] — A.,  being  entitled  in  fee  to 
real  estates,  subject  to  a  trust  to  raise  6,000Z.  for 
B.,  and  in  the  event  of  her  death  without 
children,  for  A.,  on  his  marriage,  conveyed  the 
estate  to  the  trustees  of  his  marriage  settlement, 
subject  to  the  trusts  to  raise  the  6,000/.  on  the 
trusts  (in  the  will  creating  it)  mentioned,  and 
died,  living  B.  On  B.'s  death  without  children, 
A.'s  representative  filed  a  bill  to  establish  the 
charge.  The  court  held  that  the  charge  was 
subsisting,  and  directed  the  principal,  interest, 
and  costs  to  be  raised  by  a  sale  or  mortgage  of 
the  real  estate.  John/ton  v.  Webster^  2  Sm.  &  G. 
136  ;  23  L.  J.,  Ch.  480  ;  18  Jur.  619.  And  see 
4  De  G.  M.  &  G.  474  ;  24  L.  J.,  Ch.  300  ;  1  Jur. 
(N.S.)  146  ;  3  Eq.  R.  99  ;  3  W.  R.  84. 

CoYonant  by  Settlor  to  Assign  Benefit  of 
Kortgages  Paid  off.] — T.,  the  owner  in  fee  of 
the  equity  of  redemption  of  lands  which  were 
subject  to  a  mortgage  of  4,000Z.,  of  which  2,00OZ. 
had  been  paid  off  partly  by  T.  and  partly  by 
other  persons,  but  which  was  kept  alive  for  the 
benefit  of  the  parties  paying  off  the  same  ;  and 
T.  having  become  possessed  of  the  benefit  of  the 
whole  of  such  2,000/.  which  had  been  paid  off  by 
articles  for  a  settlement  executed  previously  to 
marriage,  covenanted  to  settle  the  land,  and  also 
to  assign  the  benefit  of  the  charge  of  2,000Z. 
then  paid  off,  and  all  sums  of  money  which 
he  should  at  any  time  thereafter  be  entitled  to 
receive,  whether  principal  or  interest,  from  any 
person  or  persons  whomsoever  as  mortgagee  or 
mortgagees  by  purchase  or  assignment  from  the 
then  mortgagee  of  all  of  the  lauds  in  question  to 
trustees  upon  certain  trusts.  T.,  having  paid  off 
the  remaining  2,000/.  and  the  mortgage  debt, 
and  securities  having  been  assigned  to  a  trustee 
for  him,  afterwards  became  insolvent : — Held, 
that  as  between  the  assignees  in  the  insolvency 
and  the  trustees  of  the  settlement,  the  latter 
were  entitled  to  the  benefit  of  the  2,000/.  thus 
paid  off.   Cochrane  v.  St.  Clair,  1  Jur.  (N.S.)  302. 


Settlement  snbjeet  to  Sohednled  Debts — Charge 
to  Pay  Debts  raised  by  Kortgage — Priority  of 
Kortgagee.] — A  father,  upon  the  marriage  of  his 
son,  executed  a  settlement,  in  1821,  conveying  a 
freehold  and  a  chattel  real  (which  latter  was 
recited  to  be  subject  to  a  mortgage)  to  trustees, 
to  hold,  subject  to  the  charges  and  incumbrances 
affecting  the  same,  and  specified  in  the  schedule 
annexed  to  the  settlement,  for  a  term  of  600 
years  ;  and,  subject  to  that  term,  and  the  afore- 
said charges    and  incumbrances,  upon  certain 
other  trusts.    One  of  the  trusts  of  the  term  of 
500  years  was  to  raise  a  sum  of  7,000/.,  after  the 
death  of  the  father,  for  the  sole  use  of  him  and 
his  personal  representatives,  and  to  be  disposed 
of  as  he  should  direct.    There  followed,  however, 
a  proviso,  that  the  7,000/.  should,  in  the  first 
instance,  be  subject  to  the  payment  of  all  his 
debts  then  affecting  the  premises,  and  to  his 
covenants  therein  contained  for  payment  (inter 
alia)  of  the  incumbrances  affecting  the  premises, 
it  being  the  true  intent  of  the  settlement,  that 
the  residue  of  7,000/.  left  after  those  payments 
should  be  disposable  by  the  father.    The  father 
also  covenanted  that  the  premises  were  free  from 
incumbrances,  other  than  such  charges  and  in- 
cumbrances as,  at  the  time  of,  or  immediately 
before,  the  execution  of  the  settlement,  affected 
the  premises  and  were  a  lien  thereon,  and  speci- 
fied in  the  schedule.    Both  judgment  and  simple 
'  contract  debts  were  specified  in   the  schedule. 
1  In  1825  the  mortgagee  of  the  chattel  real  having 
*  advanced  a  further  sum  to  the  father  and  son, 
part  of  which  was  applied  in  payment  of  three 
of  the  judgment  debts  specified  in  the  schedule, 
the  father  and  son  remortgaged  the  chattel  real, 
and  mortgaged  the  freehold  to  him  for  the  aggre- 
gate debt ;  and  for  better  securing  the  same,  the 
father,  reciting  his  power  under  the  s^jttlement, 
directed  that  the  trustees  of  the  500  years'  term 
should,  after  his  decease,  raise  7,000/.  and  apply 
it  in  payment  of  whatever  might  then  remain 
due  on  foot  of  the  aggregate  mortgage  debt. 
The  judgments  paid  off  were  also  assigned  as 
a  collateral  security  to  the  mortgagee.    In  a 
foreclosure  suit  by  the  mortgagee  : — Held,  that 
so  much  only  of  the  advance  by  him  in  1825  as 
was  applied  in  payment  of  the  three  judgment 
debts  ranked  equally  in  point  of  priority  with 
the  other  judgment  and  simple  contract  debts 
specified  in  the  schedule  ;  and,  accordingly,  that 
all  the  judgment  and    simple    contract   debts 
specified  in  the  schedule  were  well  charged  by 
the  settlement  upon  the  term  of  500  years  and 
the  7,000/.  to  be  levied  thereout ;  and  that  the 
remaining  portion  of  the  advance  made  in  1826 
ranked  subsequently  to  all  those  judgment  and 
simple    contract    debts  : — Held,  also,  that  the 
mortgage  of  1826    did  not  operate  as  a  revo- 
cation of  the  settlement,  in  respect  of  the  debts 
specified  in  the   schedule.      Greene  v.   Stoney^ 
13  Ir.  Eq.  R.  301. 

Settlement — Charge — Fine  and  Besettlement — 
Second  Charge — First  Charge  not  Barred.] — By 

a  marriage  settlement  in  1779,  lands  were  con- 
veyed to  the  use  of  the  husband  (the  settlor)  for 
life  ;  the  remainder  to  the  wife  for  life ;  re- 
mainder to  the  children  as  they  or  the  survivor 
should  appoint ;  and  in  default  of  appointment, 
to  the  heirs  of  the  body  of  the  wife  by  the  hus- 
band ;  and  in  default  of  such  issue  the  lands  to 
stand  charged  with  a  sum  of  2,000/.  to  the  wife*s 
father,  his  heirs  and  assigns.  In  1 798  the  husband 
and  wife,  by  a  deed  reciting  the  first  deed  that 
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there  was  no  issue  of  the  marriage,  and  that  they 
intended  to  bar  all  the  estates  and  provisions  in 
the  former  settlement,  and  to  settle  the  lands  to 
new  uses  thereby  declared,  coTenanted  to  levy 
a  fine  for  that  purpose,  to  enure  to  such  uses  as 
they  should  appoint ;  and  in  default  of  such 
appointment,  to  the  use  of  the  husband  for  life  ; 
remainder  to  trustees  for  a  term  of  years,  re- 
mainder to  the  wife  for  life,  and  after  the  decease 
of  both,  to  the  use  of  the  heirs  and  assigns  of  the 
husband  ;  and  as  to  the  term,  upon  trust  to  raise 
2,000/.,  and  pay  the  same  to  the  wife,  or  as  she 
should  appoint,  and  in  case  of  her  death  without 
appointment,  to  her  next  of  kin.  The  fine  did 
not  bar  the  first  charge.  On  a  bill  by  the 
representative  of  the  wife's  father,  who  was  also 
one  of  the  next  of  kin  of  the  wife  (after  the 
death  of  the  husband  and  wife  without  issue  or 
appointment),  to  procure  both  sums  of  2,000^  to 
be  raised  out  of  the  settled  lands : — Held,  that 
notwithstanding  the  recital  in  the  deed  of  1798, 
of  the  intentions  of  the  parties,  the  first  charge 
of  2,000Z.  should  be  extinguished,  and  although 
such  charge  still  remained,  yet  the  trusts  of  the 
term  for  raising  the  second  charge  of  2,000/. 
were  not  therefore  inoperative,  but  the  same 
must  gtill  be  carried  into  execution  ;  and  that 
both  sums  of  2,000Z.  must  therefore  be  raised. 
Farr  v.  Sfieriffe,  4  Hare,  512  ;  15  L.  J.,  Ch.  89  : 
10  Jur.  630. 


BeYoeation  and  Deyiie  rabjeot  to  tame 


Chuge.] — A.,  seLsed  of  remainder  in  fee,  expec 
tant  on  estate  tail  in  N.,  limited  same  to  himself 
for  life,  remainder  to  trustees  for  ninety-nine 
years,  in  trust  (amongst  other  things)  to  raise 
and  pay  such  sums  of  money,  and  to  such 
persons  as  A.  should  by  deed  or  will  appoint ; 
and  he  reserved  to  himself  general  power  of 
revocation  of  all  uses  therebv  limited.  A. 
afterwai-ds  by  deed  appointed  that  when  said 
estate  tail  should  be  spent,  and  term  came 
into  possession,  trustees  should  raise  2,000/. 
for  W. ;  and  covenanted  that  if  estate  tail 
should  be  spent  in  his  own  lifetime,  then  he 
would  pay  2,000/.  unto  W.  ;  but  if  not  till 
after  his  death,  and  he  should  revoke  said 
term  of  ninety-nine  years,  then  that  his  heirs, 
executoi's,  &c.,  should,  within  a  year  after 
estate  tail  should  be  spent,  pay  2,000/.  to  W., 
with  proviso  that  if  N.  should  suffer  recovery 
of  premises,  and  bar  remainder  in  fee,  2,000/. 
should  not  be  payable.  A.  afterwards,  by  will, 
revoked  all  uses  of  first  settlement,  "to  all 
intents  and  purposes  whatsoever,  as  if  same 
had  never  been  limited "  ;  and  thereby  devised 
all  said  premises,  "subject  nevertheless  to 
payment  of  said  sum  of  2,000/.  to  W.,"  in 
manner  therein  mentioned.  A.  died,  and  after- 
wards N.  died :  2,000/.  remained  in  charge 
on  devised  premises  after  death  of  N.,  not- 
withstanding revocation  of  term ;  and  per- 
sonal estate  of  A.  was  not  applicable  to  it. 
TfT/jwn  V.  Darlington  {Earl),  1  Cox,  172;  2 
P.  Wms.  664,  n. 

Term  to  raiie  Snmf  for  Father,  Eldest  Son, 
and  Tonnger  Children  —  Sztingaisliment  of  I 
Charges.] — Where  by  the  settlement  the  wife's 
fortune  was  settled  in  trustecis,  subject  to  a  life 
interest  in  the  husband  and  wife,  as  to  one 
moiety  to  the  eldest  son,  and  the  other  amongst 
the  younger  children  ;  and  a  plantation  estate  of 
the  husband  was  conveyed  to  trustees  for  a  term 
of  500  years,  to  raise  a  sum  for  the  husband,  if 


he  should  so  appoint,  and  subject  thereto,  for  a 
term  of  1,000  years,  to  raise  a  sum  for  the  eldest 
son,  then  a  sum  for  younger  children,  and  again 
a  sum  for  the  eldest,  with  proviso  for  raising 
their  portions  according  to  priority,  as  stated  in 
the  settlement ;  the  husband  exercising  his  right, 
the  trustees  borrowed  the  amount  of  the  trustees 
of  the  wife^s  fortune,  executing  a  mortgage  oC 
the  husband's  estate  in  the  first  term :  on  the 
death  of  the  husband  and  wife,  leaving  five 
children,  the  husband,  after  devising  other  pro- 
perty, and  directing  payment  of  debts,  appointed 
his  eldest  son  his  executor  and  residuary  legatee, 
who  entered  into  possession  of  the  father's 
settled  estate,  paid  the  interest  of  the  younger 
children's  fortunes  until  he  became  lunatic,  and 
shortly  after  died  intestate  and  unmarned  :  no 
settlement  was  ever  entered  into,  nor  any  other 
evidence  of  his  intention  to  extinguish  the 
charges  to  which  he  was  under  the  settlement 
entitled  : — Held,  that,  as  being  most  for  his 
benefit,  the  charges  were  to  be  deemed  not  ex- 
tinguished, and  that  he  was  not  bound  to  apply 
the  rents  and  profits  In  reduction  thereof,  out 
that  a  sum  received  as  compensation  for  slaves, 
as  between  the  several  charges,  ought  to  be  so 
applied,  and  that  his  personal  representative  was 
bound  lio  account  for  interest  on  that  sum  during 
the  life  of  the  intestate.  Clarendon  (^Eart)  v. 
Barliam,  1  Y.  &  C.  C.  C.  688 ;  12  L.  J.,  Ch. 
215  ;  6  Jur.  963. 

Bill  by  Owner  of  Estate  against  Chargees.] — 

Bill  by  an  owner  of  an  estate,  subject  to  achaige, 
against  the  persons  claiming  to  be  interested  in 
the  charge,  supported.  Vyryan  v.  Vyvyan^  4 
De  G.  F.  &  J.  183 ;  31  L.  J.,  Ch.  158 ;  8  Jnr. 
(N.S.)  3  ;  10  W.  R.  179. 

Estate  Charged  with  Jointure  —  Settlemeat 
of  Surplus  Value.] — Part  of  certain  estates  was 
limited  for  a  term  of  one  hundred  and  fifty 
years,  to  secure  a  jointure  of  400/.  to  S.  £.  By 
a  deed  of  the  same  date,  H.  E.  and  G.  E.,  in 
pursuance  of  a  power  in  the  settlement,  after  re- 
citing that  charge,  demised  the  same  part  to  P. 
for  ninety -nine  years  from  the  death  of  the  sur- 
vivor, "  in  trust  that  the  said  S.  £.  and  her 
assigns  should,  during  her  life,  have,  divide,  and 
take  the  yearly  surplus  value  and  produce  of  the 
premises  so  charged,  and  the  surplus  issues  and 
profits  thereof  over  and  beside  the  said  annuity  *' : 
— Held,  that  S.  E.  was  entitled  to  the  whole 
estate  so  demised,  free  from  contribution  even 
to  charges  upon  the  settled  lands  prior- to  the 
settlement.  Evans  v.  Evam^  1  W.  R.  215 — 
L.JJ. 

Bond  Payable  on  Karriage— Settled  Portiim 
not  Subject.  ]>-A.  lent  B.  and  0.  200/.  and  took 
their  bond  for  800/.,  payable  on  the  marriage  of 
cither,  or  on  the  death  of  cither's  father.  B.'s 
father  died,  and  C.  mariied,  but  his  portion  was 
vested  in  trustees  ;  equity  would  not  subject 
this  portion  to  the  payment  of  C.'s  bond.  Rich 
V.  Sydenliam^  3  Ch.  Rep.  75. 

Beal  or  Personal  Estate  Liable — ^Ttorm — Anniii* 
ties — ^Trost  for  Settlor  until  Default  in  Payment] 
— By  a  marriage  settlement,  reciting  that  the  in- 
tended husband  had  agreed  to  secure  to  his  in- 
tended wife,  in  the  manner  thereinafter  mentioned, 
an  annuity,  by  way  of  pin-money,  during  his 
life,  and  another  annuity,  by  way  of  jointure,  if 
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ahe  should  survive  him,  certain  real  estates  were 
demised  to  trustees  for  a  term  upon  trasts  there- 
inafter mentioned.  The  settlor  then  covenanted 
to  pay  the  annuities ;  and  the  indenture  then 
declared  the  trusts  of  the  term  to  be  for  the 
settlor,  until  default  should  be  made  in  {)ayment 
of  the  annuities  ;  and  then  upon  ti-ust  to  secure 
the  same  : — Held,  that,  as  between  the  real  and 
personal  representatives  of  the  settlor,  if  there 
was  no  debt  due  at  the  time  of  the  execution  of 
the  settlement,  and  no  augmentation  of  the  per- 
Bonal  estate  of  the  settlor,  the  real  estate  of  the 
settlor  was  primarily  liable  for  the  payment  of 
the  annuities,  unless  some  intention  to  the  con- 
trary appeared  upon  the  face  of  the  deed  ;  and 
that  the  form  of  the  deed  in  this  case  did  not 
show  any  such  intention.  Lttosemore  v.  Knap- 
man,  2  Eq.  R.  710;  Kay.  123;  23  L.  J.,  Ch. 
174  ;  2  W.  R.  664. 

-Covenant  to  Exonerate  from  Prior  Charges.  ] 


— Covenant  in  a  marriage  settlement  to  exonerate 
the  estate  from  certain  charges  not  created  by 
the  settlor  : — Held,  to  entitle  the  settlor's  heir, 
on  whom  the  reversion  in  fee  descended,  to  have 
the  estate  exonerated  out  of  the  settlor  s  personal 
estate.  Barham  v.  Clarendim  (^EarV)^  10  Hare, 
126  ;  17  Jur.  336  ;  1  W.  R.  96. 

Prinoiple  of  Apportionment.] — On  the  ap- 


portionment of  charges  between  real  and  personal 
estate,  the  respective  values  of  such  real  and  per- 
sonal estate  are  to  be  taken  as  they  are  when  the 
apportionment  is  made,  and  not  on  such  values 
at  any  anterior  time.  Rohiruton  v.  Litndon  Hot- 
pitul  (^Gov€rnor9)y  10  Hare, 29  ;  22  L.  J.,  Ch.  754. 

As  between  several  Estates— Condition  not 
Apportionable.] — A  testator  directed  that  a 
specific  sum  of  10,000/.,  to  which  he  was  entitled, 
should  be  applied  in  paying  off  a  charge  on  his 
B.  estate,  if  established;  and  that  in  case  it 
should  be  so  applied,  then  a  charge  of  13,000Z.,  to 
which  his  D.  estate  was  liable,  shoald  not  be 
raised  thereout,  but  out  of  his  B.  estate.  After 
his  death,  the  charge  on  the  B.  estate  having 
been  established,  the  sum  of  10,000/.  w^as  applied 
in  paying  it  off.  Subsequently,  his  other  per- 
sonal estate  having  proved  insufficient  for  pay- 
ment of  his  debts,  a  decree  was  made  for  refund- 
ing the  10,000/.  out  of  the  B.  estate  ;  but  it  was 
disputed  whether  the  whole  of  it  was  wanted 
for  payment  of  debts  : — Held,  that  the  disposi- 
tion in  favour  of  the  D.  estate  was  upon  a  condi- 
tion which  was  not  apportionable  ;  and  that, 
unless  the  B.  estate  got  the  full  benefit  of  the 
10,000/.,  the  owners  of  the  D.  estate  had  no  title 
to  throw  any  part  of  the  13,000/.  on  the  B.  estate. 
Caldwell  v.  Oressioell,  L.  R.  6  Ch.  278  ;  24  L.  T. 
664. 

Sale  to  Pay  off  Kortgage.] — A  testator  de- 
vised his  estate  upon  trust  daring  lives  out  of  the 
rents  to  pay  his  debts,  to  keep  up  the  mansion- 
house,  to  pay  an  annuity  to  nis  daughters,  and 
subject  thereto  to  pay  the  rents  to  his  wife  and 
daughters.  There  were  mortgages  which  ex- 
hausted the  rents : — Held,  that  one  of  the 
daughters  and  wife  might  have  part  of  the 
estates  sold  to  pay  off  the  mortgage.  Cooke  v. 
CholmondeUy,  4  Drew.  244. 

By  a  marriage  settlement  leaseholds  were 
settled  by  the  intended  wife  to  such  uses  as  she 
should,  notwithstanding  coverture,  appoint.  She 
appointed  them  to  herself  and  her  husband ; 
they  were  then  soUl,  and  the  proceeds  invested 
in  consols  in  the  name  of  the  husband.    The 


fund  was  afterwards  applied  with  other  money 
arising  from  the  wife's  separate  estate  in  paying 
off  a  charge  of  6,000/.  on  freehold  estates  also 
comprised  in  the  settlement.  Nothing  was  said 
or  done  at  the  time  of  payment  off  as  to  keeping 
alive  the  charge.  Fifteen  years  afteriK'-ards,  at 
his  wife's  death,  the  husband  set  up  a  claim 
against  the  estates  for  the  5,000/. : — Held,  that 
the  husband  was  a  trustee  for  the  wife  as  to  the 
fund  out  of  which  the  5,000/.  was  paid  off,  and 
that  the  payment  off  was  in  exoneration  of  the 
settled  estates.    Smith  v.  Harding^  6  N.  R.  333. 

Kortgage  to  Fay  Debts  and  Buy  Interest  of 
Tenant  for  Life.] — The  debts  of  A.  were  charged 
on  his  real  estates,  which  were  limited  to  his 
widow  for  life,  remainder  to  B.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male, 
remainder  to  C.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  right 
heirs  of  A.,  whose  heir  B.  was.  A  bill  was  filed 
by  the  creditors  of  A.  against  his  widow,  and 
against  B.  and  C,  they  having  neither  of  them 
issue  at  that  time,  praying  to  have  their  debts 
raised  by  sale  or  mortgage  ;  and  by  a  decree  a 
sufficient  sum  was  directed  to  be  raisecl  by  mort- 
gage to  pay  the  debts,  and  to  pay  1,500/.  to  the 
widow,  which  she  had  agreed  to  take  in 
lieu  of  her  life  estate.  After  the  deaths  of  the 
widow  of  B.  without  issue,  and  of  C. : — Held, 
that  the  eldest  son  of  C.  was  not  bound  by  the 
decree,  but  was  let  in  to  redeem  on  payment 
only  of  what  was  raised  to  pay  the  debts  without 
paying  the  sum  raised  for  the  widow.  Blount  v. 
vMnterton  QEarl),  Romilly's  Notes  of  Cases,  169. 

16.  Otueb  Limitations  and  Intebests. 

Limitation  to  Settlor  for  Life  determinable 
on  Alienation — ^Validity.] — A  marriage  settle- 
ment of  the  settlor's  own  property  was  made  on 
trust  to  pay  the  income  to  himself  "  during  his 
life,  or  till  be  shall  become  bankrupt,  or  shall 
assign,  charge,  or  incumber  the  said  income,  or 
shall  do  or  suffer  something  whereby  the  same, 
or  some  part  thereof,  would  through  his  act, 
default,  or  by  operation  or  process  of  law,  if 
belonging  absolutely  to  him,  become  vested  in  or 
payable  to  some  other  person  or  persons  "  ;  and, 
from  and  after  the  determination  of  the  trust  in 
favour  of  the  settlor,  upon  trust  to  pay  the  in- 
come to  his  wife  during  her  life: — Held,  that 
the  limitation  over  to  the  wife  was  valid  in  the 
event  of  an  involuntary  alienation  by  process  of 
law  of  the  income  in  favour  of  a  judgment 
creditor  of  the  husband.  Detmold,  In  re,  Bet' 
m/tld  V.  Betmold,  68  L.  J.,  Ch.  495  ;  40  Ch.  D. 
585  ;  61  L.  T.  21  ;  37  W.  R.  442. 

Interest  Defeasible  on  Death  without  leaving 
any  Child  Living.] — Leaseholds  were,  by  deed, 
conveyed  to  trustees,  in  trust  for  the  settlor  for 
life,  and  after  her  decease  in  trust  to  assign  them 
to  Thomas,  his  executors,  administrators,  and 
assig^ns  absolutely.  But  if  Thomas  should  die 
without  leaving  any  child  living  at  the  time  of 
his  decease,  then  in  trust  to  assign  to  Philip  : — 
Held,  that  the  death  referred  to  was  not  confined 
to  a  death  in  the  life  of  the  tenant  for  life,  and 
that  Thomas  did  not.  upon  the  death  of  the 
settlor,  become  absolutely  entitled  to  the  lease- 
holds.   Milnsr  v.  Jtilner,  34  Beav.  276. 

Gift  over  on  Death  of  Issue — ^EflTeetiYe  where 
no  Issue.] — By  a  marriage  settlement,  property 


1007 


SETTLEMENT— Ltwjttof ion*  and  Interests  Created. 


1008 


belonffing  to  the  iotended  wife  was  conveyed  to 
trustees,  upon  trust  (after  the  death  of  the  hus- 
band and  wife)  for  the  children  of  the  marriage, 
in  the  usual  way.  It  was  then  declared  that  if 
all  the  children  should  die,  the  trustees  should 
convey  the  property  to  A.,  B.,  and  C.  There 
never  was  any  issue  of  the  marriage: — Held, 
that  although  the  language  of  the  deed  only 
provided  for  death  of  issue,  the  gift  over  toolc 
effect.  Osborn  v.  Bellman^  2  Giff.  593 ;  6  Jur. 
(N.s.)  1325  ;  3  L.  T.  263  ;  9  W.  R.  11. 

After  absolate  Gift.] — A  settlor  settleil 


1,OOOZ.  upon  trust  for  his  illegitimate  daughter. 
The  settlement  contained  a  proviso  that  if  at  her 
death  the  daughter  should  not  be  under  cover- 
ture (which  event  happened),  the  money  should 
be  held  in  trust  for  her,  her  executors,  adminis- 
trators, and  assigns.  Then  followed  a  clause, 
that  if  any  interest  in  the  fund  would,  but  for 
that  proviso,  be  held  in  trust  for  the  crown,  or 
belong  to  the  trustees  of  the  settlement,  then 
thi-*  money  was  to  be  held  upon  trusts  in  favour 
of  the  settlor  and  his  widow : — Held,  that  the 
gift  over  after  the  absolute  gift  was  void  for 
repugnancy,  and  that  the  crown  took.  Wilcocks^ 
In  re,  45  L.  J.,  Ch.  163;  33  L.  T.  719;  24 
W.  R.  290. 

On  Death  of  Persons  Dead  before  Date  of 


Settlement.] — By  a  voluntary  deed  a  settlor  gave 
property  to  A.,  B.,  C,  and  D.  in  equal  shares. 
He  provided  that  if  any  of  the  four  should  die  in 
his  lifetime  leaving  specified  issue,  the  share  of 
him  or  her  so  dying  should  be  in  trust  for  the 
children  of  him  and  her  so  dying ;  and  that  if 
any  of  the  four  should  die  in  his  lifetime,  with- 
out leaving  such  issue,  the  share  of  him  or  her 
BO  dying  should  go  over  and  accrue  and  be  added 
to  the  other  shares.  A.  and  B.  were  dead  at  the 
date  of  the  settlement,  the  former  leaving  i.ssue, 
the  latter  without  issue : — Held,  that  the  gifts 
over  of  the  shares  of  A.  and  B.  did  not  fail  by 
reason  of  their  being  dead  at  the  date  of  the 
settlement.  Barnei  v.  Jmrnngs,  35  L.  J.,  Ch. 
675  ;  L.  R.  2  Eq.  448  ;  14  W.  R.  831. 

Koney  Payable  to  Wife  under  Post-naptial 
Contract.] — A  husband,  by  post-nuptial  contract, 
after  granting  an  annuity  to  his  wife,  bound  him- 
self, his  heir,  and  executors,  to  pay  her,  or  any 
person  appointed  by  her,  in  writing,  during  her 
life,  with  or  without  the  husband's  consent,  or 
whether  she  should  survive  or  predecease  him, 
and  have  issue  or  not,  the  sum  of  3,000Z.,  or  other 
lesser  sum,  as  she  should  direct,  at  the  first  term 
of  Whitsunday  or  Martinmas  next  after  the 
husband's  death,  in  case  he  should  survive 
or  predecease  her  without  leaving  issue  of  the 
marriage,  or  at  the  first  of  those  terms  after 
failure  of  the  issue,  in  case  she  should  survive 
leaving  issue  of  the  marriage,  or  at  any  of  the  said 
terms  after  any  of  these  events  ;  so  that  no  part 
of  the  said  sum  should  be  raised  during  the  life 
of  the  husband,  or  the  joint  existence  of  the  wife 
and  the  issue  of  the  marriage  :  with  proviso,  that 
in  case  the  wife  should  survive  the  husband  and 
the  issue  of  the  marriage,  and  recover  payment 
of  the  said  sum  or  any  part  of  it,  her  annuity 
should  suffer  restriction  equal  to  the  interest 
of  the  sum  recovered.  The  wife  survived 
the  husband,  and  died  without  having  had  issue, 
and  without  recovering  or  disposing  of  any  part 
of  the  3,000Z.  : — Held,  that,  in  the  event  which 
happened,  the  3,0O0Z.  belonged  to  the  wife's 
estate,  and    her    personal    representative   was 


entitle<l  to  it  against  the  husband's  estate.    Dtfl 
V.  Haddington,  8  CI.  &  F.  168. 

Wife's  right  of  Disposition  under  CoTenant— 
After-aoqnired  Property.] — Covenant,  that  wife 
shall  be  at  liberty  to  dispose  of  her  persooal 
estate,  does  not  extend  to  proi^erty  acquired 
after  marriage.  Pilklngt4}^n  v.  CuthberUon,  2 
Bro.  P.  C.  7. 

Husband's  Life  Interest  in  Wife's  Property— 
Wife's  Proof  in  Bankruptcy.]— By  the  terms  of 
the  bankrupt's  marriage  settlement,  the  wife's 
property  was  settled  upon  her  in  csLse  of  the 
bankrupt's  death,  or  the  parties  being:  divorced, 
but  the  banknipt  was  entitled  to  the  interest 
for  his  life,  and  in  case  he  survived  his  wife  he 
was  to  have  a  certain  share  of  this  property : — 
Held,  that  the  wife  might,  in  the  name  of  her 
trustee,  make  such  proof  as  the  com m issioners 
might  think  she  was  entitled  to.  Saunders^  Ex 
piirte,  3  Deac.  &  C.  568. 

Becoming  absolute  on  Death  of  only  Boa.] 

— Settlement  after  marriage  of  stock,  which  had 
been  the  wife's  property,  in  trust  for  the 
husband  for  life,  then  to  the  wife  for  life,  and 
then  to  the  heir  male  of  the  body  of  husband 
and  wife ;  in  default  of  heir  male,  to  the  heiis 
female,  &c..  with  a  clause  that  if  the  husband 
should  settle  lands  of  equal  value  to  the  like 
uses,  the  stock  should  be  reassigned  to  him  ;  a 
son  being  afterwards  bom,  who  died  in  the  life- 
time of  the  father,  without  issue  and  under  age: 
— Held,  that  the  property  vested  in  the  father, 
and  passed  by  his  will.  Le  Rovmc^u  v.  B>t.d€,  2 
Eden,  1. 

Hotchpot — Koney  only— Interests  in  Posses- 
sion and  Beyersion.] — By  the  testator's  first 
marriage  settlement  a  sum  of  14, (KK)/.  was  settled 
upon  the  testator  for  life,  remainder  to  the  first 
wife  for  life,  remainder  to  the  children  of  that 
marriage  who  should  attain  twenty-one.  There 
were  four  children  who  lived  to  attain  twenty- 
one.  The  fii-st  wife  died,  and  the  testator  made 
his  will,  giving  all  his  ()roperty  to  his  children 
equally.  The  testator  then  married  again,  on 
which  occasion  5,000^.  was  settled,  alter  his 
decease,  to  the  second  wife  for  her  life,  remainder 
to  the  children  of  that  mamage.  There  was  but 
one  child.  After  the  birth  of  that  child  the 
testator  executed  a  codicil  giving  certain 
annuities  to  his  second  wife,  and  in  other 
respects  confirming  his  wiU,  except  that  he 
directed  that  previous  to  the  equal  division 
among  his  children  the  trustees  were  to  take  into 
consideration  what  each  class  of  children  would 
be  entitled  to  under  the  marriage  settlements  of 
their  respect ive  mothers  ;  and  whichever  family 
should  be  individually  least  provideil  for,  they 
should,  in  the  first  place,  be  severally  entitled  to 
receive  out  of  the  general  estate  so  much  as 
would  make  his  or  her  share  equal  in  amount  to 
what  each  child  of  the  other  family  would  be 
entitled  to  under  his  or  her  mothers  marriage 
settlement.  The  testator  died  leaving  his  second 
wife  surviving,  and  one  child  of  the  second 
marriage  : — Held,  that  the  subject  of  the  settle- 
ment being  nothing  but  money,  the  reversionary 
nature  of  the  provision  for  the  child  of 
the  second  marriage  was  not  to  be  regarded, 
although  the  provision  for  the  children  of  the 
first  marriage  took  effect  in  possession  im- 
mediately on  the  testator's  decease.   But,  semble, 
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that  this  might  be  otherwise  in  case  the  subject 
matter  had    been  anything  else  than    money. 
Williamson  v.  Jeffreys,  18  Jur.  1071. 

Limitation  to  Issue  subjeet  to  Annuities  and 
Jointnro.] — Limitation  in  an  ai-ticle  on  marriage 
to  A.  for  life,  subject  to  annuities  for  the  lives  of 
B.  and  C.  and  a  charge  for  a  jointure  for  D.,  if 
she  should  survive  A.,  and  after  the  death  of  said 
B.  and  C,  A.  and  D.,  then  to  the  use  of  the  issue, 
&c.  The  limitation  to  the  issue  is  not  to  await 
the  deaths  of  A.,  B.,  C,  and  D.,  but  they  are  to 
take  upon  the  death  of  A.,  subject  to  the  charges 
for  B.,  C,  and  D,  Bushell  v.  Bush^ll,  1  Sch.  k 
Lef.  95  ;  9  R.  R.  21. 

Trust  for  Aconmnlation — Tmst  for  Benefit 
of  Kortgagees.]  —  By  a  voluntary  settlement 
certain  freehold  estates  were  settled,  subject  to 
the  mortgages  subsisting  thereon,  to  the  use  of 
the  settlor  for  life,  with  remainder  to  the  use  of 
trustees  for  5()0  years,  and  subject  thereto  in 
strict  settlement.  And  the  trusts  of  the  term 
were  declared  to  be  that  the  trustees  should, 
during  the  period  of  twenty -one  years  from  the 
death  of  the  settlor,  receive  out  of  the  rents  of 
the  estate  the  annual  sum  of  1 ,000Z.  and  accu- 
mulate  it  at  compound  interest,  and  should  at 
the  expiration  of  that  period,  or  from  time  to 
time  during  that  period,  as  they  might  think  fit, 
apply  the  accumulated  fund  in  satisfaction  of 
the  mortgages  then  charged  on  the  estate,  and 
should  pay  the  surplus  of  the  rents  to  the  person 
entitled  to  the  immediate  reversion  of  the  estate. 
Seven  years  after  the  death  of  the  settlor  the 
first  tenant  in  tail  in  possession  barred  the  entail 
and  acquired  the  fee  simple  subject  to  the  mort- 
gages ;  and  he  then  claimed  the  right  to  stop  the 
accumulations  and  to  receive  the  accumulated 
fund,  and  the  whole  future  rents  of  the  estate  :— 
Held,  that  the  mortgagees  were  cestuis  que  trust 
under  the  deed  equally  with  the  owner  of  the 
estate,  and  that  he  could  not  stop  the  accumula- 
tions or  receive  the  accumulated  fund  without 
their  consent.  The  doctrine  of  Garrard  v. 
Lauderdale  (2  Russ.  &  My.  451)  does  not  apply 
to  provisions  for  creditors  which  do  not  come 
into  operation  till  after  the  death  of  the  settlor. 
I^UzgernWs  SeUled  Estates,  In  re,  57  L.  J.,  Ch. 
694  ;  37  Ch.  D.  18  ;  57  L.  T.  706  ;  36  W.  R.  385 
— C.  A. 

Proteotor  of  Settlement — ^Wbo  is.]->The  per- 
son who,  under  the  Fines  and  Recoveries  Act, 
8.  22,  is  the  protector  of  the  settlement,  as  being 
the  "owner  of  the  prior  estate"  to  the  estate 
tail,  is  the  person  who  is  beneficially  entitled  to 
the  rents  and  profits.  A  freehold  estate  was 
devised  to  trustees  for  a  term  of  ninety-nine 
years,  if  the  testator's  son  M.  should  so  long  live, 
upon  trust  to  manage  the  estate  and  to  pay 
thereout  a  yearly  sum  of  260Z.  to  M.  for  life  ; 
and,  subject  thereto,  to  pay  the  surplus  of  the 
rents  and  profits  to  the  person  for  the  time  being 
entitled  in  reversion  immediately  expectant  upon 
the  term  to  the  rents  and  profits.  Upon  the 
expiration  or  sooner  determination  of  the  term, 
the  estate  was  devised  to  the  use  of  the  testator's 
eon  H.  for  life,  with  remainder  to  H.'s  sons  in 
tail  male  : — Held,  that  H.  was  the  protector  of 
the  settlement.  Ainslie,  In  re,  Ainslie  v.  Ainslie, 
64  L.  J.,  Ch.  8  ;  51  L.  T.  780  ;  33  W.  R.  148.        , 

Husband  and  Wife — Interest  by  Entireties.] 
—By  marriage  settlement,  made  in  1868,  mort- 
gages were  assigned  to  trustees,  upon  trust  to 


pay,  during  the  joint  lives  of  the  husband  and 
wife,  the  interest,  dividends  and  annual  produce 
of  the  trust  funds,  upon  the  joint  order  or  receipt 
of  husband  and  wife,  and  after  the  death  of 
either  to  pay  the  same  to  the  survivor  for  life. 
The  settlement  contained  a  covenant  by  the 
husband  that  the  money  due  on  the  mortgages 
was  well  secured,  and  that  he  would  make  good 
any  deficiency  : — Held,  that  as  between  husband 
and  wife  this  trust  created  an  interest  by  entire- 
ties, and  that  they  were  entitled  to  an  interest 
per  tout  only ;  and  that  arrears  of  interest 
accrued  in  the  life  of  the  husband  belonged  to 
his  estate,  and  could  not  be  considered  as  choses 
in  action  of  the  wife  not  reduced  into  possession 
by  the  husband.  Chamier  v.  Tyrell,  [1894]  1 
Ir.  R.  267. 

Chattel  Beal  —  Joint  Tenancy —  Serer- 

anee.] — By  a  paper  writing,  not  under  seal, 
executed  on  the  marriage  of  A.  with  B.  in  1855, 
reciting  an  agreement  by  A.'s  father,  C,  to  make 
over  to  A.,  C.'s  right,  title,  and  interest  in  a 
certain  farm,  held  for  a  chattel  term,  in  conside- 
ration of  B.'s  fortune,  it  was  witnessed  that  C, 
who  was  an  executing  party  to  the  document, 
"  covenanted  and  agi*eed  with  A.  that  he  (C.) 
did  thereby  grant  and  assign  to  A.  and  B.*' 
the  said  farm,  to  hold  the  same  to  the  said 
•'A.  and  B.,  their  heirs,  executors,  administrators, 
and  a«<signs  "  for  the  residue  of  the  term : — 
Held  (1)  that  the  instrument  passed  an  imme- 
diate interest  in  the  farm  to  A.  and  B.  as  joint 
tenants  ;  and  (2)  that  A.,  the  husband,  not 
having  disposed  of  the  farm  during  the  coverture, 
the  joint  tenancy  was  not  severed,  and  that,  at 
the  death  of  A.,  B.,  who  survived  him,  became 
solely  entitled  to  the  farm.  Lonergan  v.  Ilohan, 
[18961  1  Ir.  R.  401. 

Personalty — Limitation  to  Use  of  Husband 
and  Intended  Wife,  and  Husband's  Children 
by  former  Karriage  and  Children  of  Intended 
Karriage  —  Joint  Tenanoy — Springing  Use.]  — 
A  settlor  assigned  certain  tenancies  from  year 
to  year  and  personal  chattels  to  trustees  to 
hold  upon  trust  for  the  settlor  until  his  then  in- 
tended marriage,  and  after  the  marriage  to  the 
use  of  the  settlor,  his  intended  wife,  the  settlor's 
children  by  a  previous  marriage,  and  any  issue 
to  be  born  of  the  intended  marriage : — Held, 
that  the  husband  and  wife,  with  the  childrea 
of  the  first  and  second  marriages,  took  as  joint 
tenants,  the  class  of  unborn  children  to  be 
opened  when  and  a«  necessary,  so  as  to  include 
new  members.  WHea  v.  SLattery,  [1895]  1  Ir. 
R.  7— C.  A. 

Jointure  in  Lieu  of  Bower  and  Thirds  at  Com- 
mon Law  or  otherwise— Statute  of  Distributions 
— ^Widow's  Share  under,  whether  Barred.]— By 

marriage  settlement,  lauds  of  the  husband  held 
for  lease  for  lives  renewable  for  ever,  and  lands 
of  the  wife  held  for  a  term  of  years,  were  settled 
upon  trust,  after  the  death  of  the  hasband,  that 
the  wife,  in  case  she  should  survive  him,  should 
receive  for  jointure,  in  lieu  bar  and  satisfaction  of 
all  dower  and  thirds,  to  which  she  might  at 
common  law  or  otherwise  be  entitled,  the  annual 
sum  of  50^.  charged  upon  all  the  said  lands.  The 
settlor  died  intestate  as  to  portion  of  his  per- 
sonal estate  leaving  his  widow  and  two  chilciren 
surviving : — Held,  that  the  widow  was  barred 
from  any  share  of  the  undisposed  of  personalty. 
Coyne  v.  Duigan,  [1894]  1  Ir.  R.  138. 
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17.  Failure  op  Limitations,  Resulting 

Tbust. 

HoBband's  Leaseholds— Failure  of  Wife's  Life 
Interest— Besulting  Trust  for  Settlor.] — Pro- 
perty agreed  to  be  settled  consisted  of  leaseholds 
in  possession  and  of  money  to  be  received  on  the 
husband's  death,  which  was  to  be  invested  in  the 
usual  securities,  and  the  trustees  were  to  stand 
possessed  of  the  leaseholds  in  trust  for  the  hus- 
band for  life,  and  after  his  death  of  one  moiety 
of  the  leaseholds,  stocks,  funds,  and  securities,  for 
the  wife  for  life  in  case  she  survived  her  husband, 
and  of  the  other  moiety  of  the  leaseholds,  stocks, 
funds,  and  securities  after  the  husband's  death, 
and  of  the  whole  of  the  stocks,  funds,  and 
securities  after  the  wife's  death,  in  trust  for  the 
children.  The  wife  died  in  the  husband's  life- 
time : — Held,  that  there  was  a  resulting  trust  as 
to  the  leaseholds  for  the  husband,  the  settlor. 
Wilson  V.  Paul,  7  Sim.  620. 

Wife's  Portion — ^Remainders  Void  for  Bemote- 
ness— Besolting  Trust  for  Wife's  Father  as 
Settlor.] — By  the  marriage  settlement  of  A.  and 
the  daughter  of  B.,  to  which  B.  was  a  party, 
after  reciting  that  B.  had  agreed  to  *'  give " 
3,0O0Z.  "  as  a  marriage  portion  or  fortune  with 
his  daughter,"  and  that  it  had  been  agreed  that 
600Z.  should  be  paid  to  the  husband  for  his  own 
use  and  the  residue  invested,  it  was  declared  that 
the  2,500/.  should  be  held  in  trust  for  the  hus- 
band for  life,  remainder  to  the  wife  for  life,  re- 
mainder to  children  of  the  marriage  according  to 
appointment,  and  in  default  of  children  attaining 
twenty -five  or  marrying,  to  the  representatives  of 
the  wife  as  therein  mentioned.  The  father  died. 
The  husband  survived  the  wife  and  died.  No 
appointment  was  made,  and  the  remainders  in 
default  being  void  for  remoteness,  the  husband's 
executors  claimed  the  2,500Z.  on  the  ground  that 
the  settlement  showed  an  absolute  gift  to  the 
wife  : — Held,  that  there  was  a  gift  by  the  father 
for  the  purposes  of  the  settlement  only,  and  that 
the  trusts  having  failed,  his  representatives  were 
entitled.  Nash's  Settlement,  In  re,  61  L.  J.,  Ch. 
511 ;  46  L.  T.  97  ;  30  W.  R.  406. 

Besnlting  Trust  for  Wife.]— A  father,  on  the 
marriage  of  his  daughter  M.,  covenanted  with 
the  intended  husband  to  pay  a  sum  of  oOOi., 
"the  marriage  portion  of  his  daughter,"  to  be 
vested  in  trustees  upon  trust  to  pay  the  said  M. 
80Z.  a  year  (the  interest  thereof)  during  her  life, 
and,  after  her  death  and  that  of  her  husband,  to 
hold  the  same  to  the  use  of  the  issue  of  the  mar- 
riage. The  husband  died  in  the  lifetime  of  his 
wife,  and  there  was  no  issue  of  the  marriage  : — 
Held,  that  as  to  so  much  of  the  500/.  as  was  not 
exhausted  by  the  uses  of  the  settlement,  there 
was  a  resulting  trust  for  M.  Ward  v.  Dyas, 
LI.  &  G.  t.  Sugd.  177. 

Settlement  upon  marriage,  of  wife's  property, 
only  upon  certain  trusts  for  husband,  wife,  and 
children,  in  one  event  for  husband  absolutely ; 
but  making  no  provision  for  the  event  that  hap- 
pened, a  resulting  trust  for  the  wife.  Langham 
v.  Nenni/f  3  Ves.  467. 

Estate  of  Wife  inolnded  by  Kistake — ^Result- 
ing: trust  for  Wife  in  Fee.] — In  1773  A. married 
B.,  who  was  seised  in  fee  of  estates  in  Denbigh- 
shire. By  their  marriage^rticles  they  covenanted 
that  M.  and  N.  should  stand  seised  of  B.'s  estates 
(which  were  mentioned  by  their  names),  to  the 
use  of  A.  and  B.  for  their  lives,  and  the  life  of 


the  longer  liver  of  them,  remainder  to  the  use  of 
their  first  and  other  sons  in  taiL  B.  had  an 
estate  in  Denbighshire  called  Pl&s  Madoc,  which 
was  not  mentioned  in  the  articles.  A.  and  B. 
had  two  sons.  In  1802  they  and  their  eldest  son 
conveyed  all  their  estates,  including  Plas  Madoc, 
to  a  tenant  to  the  praecipe,  and  afterwards 
suffered  recoveries  of  them  for  the  purpose  of 
barring  all'  estates  tail,  reversions,  and  re- 
mainders in  the  estates,  and  resettling  them  to 
such  uses  as  A.  and  B.  and  their  elder  son  should 
appoint,  and  in  default  to  A.  B.  for  their  lives, 
and  the  life  of  the  longer  liver  of  them,  remainder 
to  such  uses  as  the  elder  son  should  appoint,  and 
in  default  to  such  uses  as  the  said  estates  were 
and  stood  limited  to  by  the  articles: — Held,  that 
the  ultimate  limitation  was  wholly  inoperative  at 
law,  and  that  it  had  no  effect  in  equity  upon 
Plas  Madoc,  and  that,  subject  to  the  powers 
and  life  estates,  there  was  a  resulting  use  as  to  it 
for  B.  in  fee.  Totid-e  v.  Jones,  14  Sim.  131. 
S.  a,  8  Jur.  547.  And  see  S,  C.  at  law,  13  M.  & 
W.  534  ;  14  L.  J.,  Ex.  70. 

Disentailed  and  Sold — ^Resettlement  of 


Purchase  Koney  not  Executed — ^Resulting  Tmst 
for  Wife.] — ^A.  is  entitled  in  remainder,  under  the 
marriage  settlement  of  her  father  and  mother  in 
1767,  to  a  share  of  certain  real  estates  as  tenant 
in  common  in  tail.  A  settlement  is  executed 
upon  her  first  marriage  in  1790,  she  being  then 
an  infant.  A  second  marriage  is  contracted  by 
her  while  still  an  infant.  A  fined  is  levied  in 
1808,  and  the  settled  property  conveyed  to  a  pur- 
chaser. A  deed  is  executed  declaring  the  trusts 
of  the  purchase-money,  which  cus  to  A.'s  share  is 
to  be  held  upon  the  trusts  of  the  settlement  in 
1790.  A.  and  her  husband,  though  named  aa 
parties,  do  not  execute  this  deed,  nor  is  there 
any  evidence  of  their  assent  to  it : — Held,  that 
A.'s  interest  was  unaffected  by  this  deed  of 
!  1808,  and  remained  upon  the  trusts  of  the 
original  settlement  of  1767,  so  that  she  waa 
entitled  absolutely  to  her  share  of  the  purchase- 
money.  Fozard's  Trusts,  In  re,  1  K.  &  J.  233 ; 
3  W.  R.  219.  And  see  S,  C.  on  appeal,  24  L.  J., 
Ch.  441  ;  3W.  R.  341. 

Joint  Fund  of  Husband  and  Wife — ^Besnlting- 
Trust  for  Husband* s  Heir.] — Money,  part  of 
which  is  the  husband's,  and  other  part  the  wife's, 
is  on  marriage  to  be  laid  out  in  laud,  and  settled 
to  the  husband  for  life  ;  remainder  for  the  wife 
for  life  ;  remainder  to  the  heirs  of  their  two 
bodies,  and  the  uses  go  no  further.  The  heir  of 
the  husband  shall  have  the  whole.  Lechmere  v. 
Carlisle,  3  P.  Wms.  217. 

Advanced  Bents — Resulting  Trust  for  Hns- 
band's  Heir.] — Lands  were  settled  at  marriage  on 
trustees,  that  if  wife  survived  she  should  receive 
the  then  profits.  Husband  made  leases  and 
advanced  the  rent : — Held,  heir  entitled  to 
advanced  rent.    Lawley  v.  Lawley,  9  Mod.  32. 

Wife's  Portion  to  be  Inyested  in  Land — Rot 
so  Invested — Claim  by  Husband's  Executor.] — 

By  marriage  articles  agreed  that  500Z.,  the  wife  a 
portion,  should  be  invested  in  a  purchase  of  lands 
to  be  settled  on  husband  and  wife  for  their  lives, 
remainder  to  the  heirs  of  their  two  bodies, 
remainder  to  the  heirs  of  the  body  of  the  wife, 
remainder  to  the  plaintiff,  the  wife's  brother,  in 
fee.  The  wife  dies  without  issue  and  then  the 
husband  dies ;  the  500Z.  not  to  be  laid  out. 
Whether  this  money  is  to  be  taken  as  land  and 
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go  to  the  plaintifE,  to  whom  the  fee  is  limited,  or 
as  money,  and  goto  the  executor  of  the  husband. 
Symont  v.  Butter,  2  Vera.  227  ;  Pre,  Ch.  23. 

Appointment  by  Infant— Appointor  niegiti- 
mate — Death  under  Age— Fidlnro  of  Ultimate 
limitation  to  Hozt  of  £n— Baoolting  TruBt  for 
Administrator.] — ^An  infant  had  a  life  interest 
and  a  general  power  of  appointment  under  her 
mother's  will.  She  made  a  settlement  in  exercise 
of  the  power,  with  the  sanction  of  the  court, 
under  the  Infants  Settlement  Act,  1855.  She 
died  while  still  an  infant,  and  the  ultimate  limita- 
tion in  the  settlement,  which  was  in  favour  of 
the  infant's  next  of  kin  according  to  the  statutes 
of  distribution,  failed  by  reason  of  the  infant's 
illegitimacy : — Held,  that  there  was  a  resulting 
trust  in  favour  of  the  infant  herself,  and  that 
the  property  appointed  passed  to  her  surviving 
husband,  who  was  her  a<Lnini8trator,  and  not  to 
the  persons  entitled  under  the  mother's  will  in 
default  of  exercise  of  the  power  of  appointment. 
Scott  J  In  re,  Scott  v.  Hanbury,  60  L.  J.,  Ch.  461 ; 
[1891]  1  Ch.  298  ;  63  L.  T.  80.0  ;  39  W.  R.  264. 

Hniband's  life  Interest  Determined  by  Second 
Marriage — ^Betolting  Trust  of  Ineome  for  Wife's 
Administrator.]  —  By  a  marriage  settlement, 
dated  in  1875,  personal  property  of  the  wife  was 
settled  upon  trust  for  the  wife  for  life,  and  after 
her  death  upon  trust  to  pay  the  income  to  the 
husband  "  so  long  as  he  shall  remain  unmarried, 
and  from  and  after  the  death  of  the  survivor  "  to 
hold  the  capital  in  trust  for  the  children  of  the 
marriage  as  the  husband  and  wife  or  the  survivor 
should  appoint,  and  in  default  for  sons  at  twenty- 
one  and  daughters  at  that  age  or  marriage. 
There  was  a  power  of  advancement  exercisable 
with  the  consent  of  the  husband  and  wife  or  the 
survivor  during  their  lives.  The  ultimate  trust 
in  default  of  issue  was  for  the  wife  if  she  survived, 
and  if  the  husband  survived  for  the  appointee  of 
the  wife  by  will,  and,  in  default,  for  her  next  of 
kin  as  if  she  had  died  without  having  been 
married.  The  settlement  also  comprised  a  policy 
on  the  life  of  the  husband  which  was  settled 
upon  like  trusts,  except  that  if  the  wife  survived 
and  married  again  the  policy  moneys  were  to  be 
held  upon  the  same  trusts  as  if  she  were  then 
dead.  Then  there  was  a  covenant  in  the  common 
form  for  the  settlement  of  other  and  after- 
acquired  property  of  the  wife.  There  were  six 
children  of  the  marriage.  The  wife  died  in  .1886, 
and  the  husband  took  out  administration  to  her 
estate.  In  January,  1889,  he  married  again. 
The  question  was,  who,  since  the  husband's 
second  marriage,  was  entitled  to  the  income  of 
the  property  of  the  wife  which  was  included  in 
the  settlement : — Held,  that,  upon  the  marriage 
again  of  the  surviving  husband,  there  was  a 
rfflulting  trust  of  the  income  during  the  rest  of 
his  life  to  the  legal  personal  representative  of 
the  wife  ;  and  that  the  husband,  as  administrator 
of  his  wife,  was  entitled  to  the  undisposed  of 
income.  Wyatt,  In  re,  Oowan  v.  Wyatt,  60  L.  T. 
920. 

Daughter's  Portion  Charged  on  Sealty  — 
Xaiulttng  Truit  for  Legatee  of  Bottlor't  Per- 
■onalty.] — A.,  by  a  settlement,  covenanted  with 
the  trustees  that,  in  the  event  of  his  dying  in  the 
lifetime  of  his  daughter,  C,  before  she  should 
have  attained  twenty-one  or  married,  his  heirs, 
executors,  or  administrators  should,  within  six 
months   after   his   death,  pay  to  the  trustees 


10,000Z.,  with  interest  thereon,  from  the  day  of 
his  death  ;  and  it  was  declared  that,  in  the  event 
of  C.  having  no  child  who  should  attain  twenty- 
one  or  marry,  then  the  fund,  after  her  death, 
should  form  part  of  A.'s  personal  estate.  By  the 
same  deed,  A.  charged  all  his  real  estate  with 
this  sum.  A.  afterwards,  in  consequence  of  a 
requisition  made  by  persons  who  were  advancing 
him  money  on  mortgage,  paid  the  10,0002.  to  the 
trustees,  who  released  the  estate  from  it.  The 
trustees  subsequently  lent  part  of  this  sum  to 
A.  himself,  on  mortgage  of  part  of  the  estates 
originally  subject  to  the  charge,  and  the  rest  of 
it  to  other  persons.  A.  died,  leaving  a  will,  by 
which  he  bequeathed  his  personal  estate  to  B., 
and  his  real  estate  to  D.  C.  died  an  infant,  and 
unmarried,  within  five  months  after  his  death  : — 
Held,  that  no  part  of  the  10,0002.  belonged  to 
the  devisees  of  the  real  estate,  but  that  the 
whole  belonged  to  the  legatee  of  the  personalty. 
Ikcker  V.  Lineridge,  2  De  G.  &  J.  650  ;  27  L.  J., 
Ch.  731  ;  4  Jur.  (N.8.)  939  ;  6  W.  R.  786.  Affirm- 
ing 1  Gijff.  377. 

Bule  of  Oonitruotion — Shares  not  Vested — 
Boiulting  Trust  under  Settlement  for  Settlor — 
Dnder  will  for  Beiiduary  Legatee.] — Though 
there  may  not  be  any  different  rule  of  con- 
stiniction  applicable  to  wills  and  settlements,  yet 
the  different  character  of  the  instrument  is  a 
circumstance  to  be  weighed  in  determining  the 
effect  of  the  disposition  it  contains.  Shares 
under  a  settlement  being  held  not  to  be  vested, 
might  create  a  resulting  trust  for  the  settlor; 
whilst  in  a  will  the  residuary  legatee  might  take. 
Fwtrer  v.  Barker j  9  Hare,  744.  See  also  Rochford 
V.  Huohman,  9  Hare,  475  ;  21  L.  J..  Ch.  511  ; 
16  Jut.  212. 

In  Voluntary  Settlements  and  Wills.  ]^- 


If  in  voluntary  deeds  and  wills  there  is  no 
declaration  of  trusts  of  term,  it  results  to  donor ; 
but,  secus,  if  for  valid  consideration,  and  in 
nature  of  contract  for  benefit  of  wife  and  issue. 
Brown  v.  Jones,  1  Atk.  190. 

Voluntary   Settlement — ^limitations  not  Ex- 
haustive— Besulting  Trust  for  Settlor.] — A.,  by 

a  voluntary  settlement,  in  1838,  conveyed  free- 
holds to  trustees  upon  trust  (together  with  a 
sum  of  stock  already  transferred)  for  himself 
for  life,  and  after  his  death  in  trust  for  his 
reputed  son,  W.,  when  and  in  case  he  attained 
twenty-one,  with  a  trust  for  maintenance  if  he 
should  be  under  twenty-one  at  the  settlor's 
death.  And  in  case  W.  should  die  under  twenty- 
one,  or  die  in  the  settlor's  lifetime,  without 
leaving  issue  living  at  his  decease,  then  over. 
There  were  no  words  of  limitation  in  the  trust 
for  W.  There  was  a  power  of  sale  in  the  settle-  * 
ment,  but  no  trust  to  invest  the  proceeds  in 
land.  A.  died  in  1849,  havinj;  made  his  will 
in  1843,  which  recited  the  settlement  and  con- 
firmed it,  except  as  to  the  stock  wliich  hod  been 
sold.  W.  attained  twenty-one,  and  died  in  1872 : 
— Held,  that  W.  took  a  life  estate  only  in  the 
freeholds  under  the  settlement,  and  that  there 
was  a  resulting  trust  for  the  settlor.  Middleton 
V.  Barhtr,  29  L.  T.  643. 

tntimate  Trust  by  Reference  to  **  Inden- 


ture of  even  Date,  and  made  between  the  same 
Parties" — Ho  sueh  Indenture —Besulting  Trust 
for  Settlor.] — By  a  voluntary  settlement  exe- 
cuted on  the  2nd  December,  1873,  certain  pro- 
perty was  settled  upon  trust  for  W.  during  his 
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life,  with  remainder  to  his  children.  And  it  was 
declared  that,  if  there  should  be  no  child  of  the 
said  W.  who  should  take  a  vested  interest  in 
the  trust  property,  the  trustees  were  to  stand 
possessed  of  the  trust  property  in  trust  for  J. 
and  her  child  or  children,  •*  subject  to  the  like 
trusts,  limitations,  provisoes,  declarations,  and 
agreements  as  are  expressed  and  declared  of 
and  concerning  certain  trust  property  and  pre- 
mises settled,  comprised  in,  and  assured  by  a 
certain  indenture  bearing  even  date  with  these 
presents,  and  made  between  the  said  Charles 
Wilcock  and  Maiy  his  wife  of  the  one  part,  and 
the  said  Thomas  Charles  Wilcock  of  the  other 
part."  No  such  indenture  was  ever  executed. 
At  the  time,  however,  when  the  settlement  was 
prepared  an  indenture  was  prepared  and  en- 
grossed by  which  certain  property  was  settled 
upon  trust  for  J.  for  life,  with  remainder  to  her 
children.  This  indenture,  however,  was  never 
executed,  but  instead  thereof  a  deed  was  pre- 
pared conveying  the  property  to  J.  absolutely. 
This  deed  was  executed  on  the  same  day  as  the 
settlement,  but  it  was  not  made  between  the 
same  parties.  W.  died  without  leaving  a  child  : 
— Held,  that  no  trusts  were  sufficiently  declared 
either  for  J.  or  for  J.  and  her  children.  Con- 
sequently there  was  a  resulting  trust  for  the 
benefit  of  the  settlor.  Wilcock^  In  re,  W'dcoch  v. 
Jokiuton,  62  L.  T.  317. 

18.  Covenants  fob  Title. 

Covenant  againit  Incnmbrsnoei  —  Inoom- 
branoe  diiooTered  between  Szecntionof  Articlei 
and  Conveyanoe.] — In  articles,  there  was  to 
be  a  covenant  in  the  conveyance  that  certain 
lands  were  free  from  incumbrances.  Lord  chan- 
cellor said  this  is  not  a  covenant  that  the  lands 
are  free,  and  if  any  incumbrance  is  discovered 
between  the  execution  of  the  articles  and  seal- 
ing the  conveyance,  whereof  the  party  had  no 
notice,  that  incumbrance  shall  be  discharged 
before  the  sealing  of  the  conveyance,  as  the 
concealment  of  it  would  be  a  fraud  ;  though 
against  all  incumbrances  discovered  afterwai^s 
there  is  only  the  party's  own  covenant  to  pro- 
tect a  purchaser.  Vane  v.  Bernard  {Lord)^ 
Gilb.  Eq.  R.  6. 


Leaee   by   Settlor   Ultra   Virei  —  Ap- 


pointee nnder  Settlement  bound.] — A.,  seised  of 
an  undivided  moiety  of  Whiteacre,  conveyed  it 
on  his  marriage,  in  1776,  to  the  use  of  his  first 
and  other  sons,  reserving  to  himself  a  power  of 
leasing  for  three  lives.  A.  having  subsequently 
purchased  the  other  undivided  moiety  of  White- 
acre,  in  1785  leased  the  entire  of  Whiteacre  to 
B.  for  lives  renewable  for  ever.  In  1797,  on  the 
marriage  of  G.,  A.'s  eldest  son,  Whiteacre  was 
conveyed  by  A.  to  the  use  of  A.  for  life,  re- 
mainder to  the  use  of  G.  for  life,  remainder  to 
the  use  of  such  of  the  sons  of  G.  as  G.  should 
appoint  to ;  and  A.  in  his  covenant  against  in- 
cumbrances excepted  leases  bon^l  fide  made  by 
him.  G.  having  appointed  Whiteacre  to  his  son, 
W.,  died  in  the  lifetime  of  A.,  leaving  W.  his 
eldest  son  him  surviving.  On  the  death  of  A., 
W.  filed  his  bill  to  set  aside  the  lease  of  that 
moiety  of  Whiteacre  comprised  within  the 
settlement  of  1776,  as  contrary  to  A.'s  leasing 
power: — Heldj  that  W.,  as  claiming  under  the 
settlement  of  1797,  was  bound  by  the  lease  of 
1786,  and  could  not  set  it  aside.  Steele  v. 
Mitchell,  2  Dr.  &  Wal.  568  ;  3  Ir.  Eq.  R.  11. 


Abiolnte  CoTenmnts  reitrieted  by  flnbieqnant 
Qnaliiled  CoTonants.] — Where  a  settlor,  in  the 
settlement  executed  on  the  marriage  of  his  son, 
enters  into  absolute  covenants  for  title  with  the 
father  of  the  lady,  and  lower  down  in  the  same 
deed  enters  into  qualified  covenants  for  title  to 
the  same  lands  with  the  trustees  of  the  settle- 
ment. Semble,  that  the  latter  covenants  restrain 
the  generality  of  the  former,  although  entered 
into  with  different  persons.  Jfartyn  v.  Mae- 
namara,  2  Con.  &  L.  541 ;  4  Dr.  &  War.  411. 

A  father,  seised  of  lands  nnder  a  lease  for 
three  lives,  by  a  deed  reciting  that  he  was 
seised  in  fee,  or  of  some  other  sufficient  estate 
of  inheritance,  conveyed  them,  upon  the  mar- 
riage of  his  son,  in  strict  settlement,  by  words 
applicable  to  lands  held  in  fee  simple ;  and  the 
father  and  son  covenanted  that  the  lands  should 
continue,  remain,  and  be  for  ever  thereafter  to 
the  uses  of  the  settlement,  and  that  free  from 
all  former  gifts,  grants,  titles,  and  incumbrances 
ma<le  or  suffered  by  the  father  and  son,  or  either 
of  them  : — Held,  first,  that  these  two  covenants, 
for  quiet  enjoyment  and  freedom  from  incum- 
brances, were  so  connected,  grammatically,  that 
the  general  words  of  the  former  were  limited 
and  contracted  by  the  restrictive  expressions  in 
the  latter.  Thonipmn  v.  Thompson,  Ir.  R.  6  Kq. 
113.  And  see  Moblnson  v.  OmmanTiey,  52  L.  J. 
Ch.  440 ;  23  Ch.  D.  285  ;  49  L.  T.  19 ;  31  W.  R. 
525. 

Held,  secondly,  that,  in  the  absence  of  evidence 
of  fraudulent  intention  on  the  part  of  the 
settlor,  the  error  in  the  recital  did  not  amount 
to  such  misrepresentation  as  would  entitle  the 
eldest  son  of  the  marriage  to  compensation  ont 
of  his  grandfather's  assets.    lb. 

Covenant  in  Voluntary  Settlement  —  Snb- 
leqnent  Mortgage  by  Settlor.] — A  voluntary 
settlement  of  freeholds  contained  a  covenant  for 
quiet  enjoyment.  The  settlor  afterwards  in- 
cluded the  settled  property  in  a  mortgage,  to- 
gether with  other  property  : — Held,  that  the 
parties  claiming  under  the  settlement  were  en- 
titled :  1st,  to  throw  the  mortgage  primarily  on 
the  unsettled  property  ;  and,  2nd,  to  prove  on  the 
covenant  against  the  settlor's  estate.  Hales  v. 
Cox,  32  Beav.  118 ;  1  N.  R.  344  ;  8  L.  T.  134; 
11  W.  R.  331. 

The  settlor,  previously  to  a  mortgage,  had  re- 
purchased the  share  taken  by  one  of  the  sons 
under  the  settlement,  and  after  the  mortgage  he 
voluntarily  resettled  it : — Held,  that  the  parties 
claiming  under  the  resettlement  were  entitled 
to  throw  the  mortgage  primarily  on  the  unsettled 
property,  but  not  to  prove  under  the  original 
covenant.    lb. 


Prior  Judgment  inbeequently  Paid  OflEl] 


— K.  being  seized  in  fee  of  L.  and  other  lands,  sub- 
ject to  a  judgment  not  recovered  against  himself, 
conveyed  away  L.  by  a  voluntary  deed,  in  which 
he  covenanted  to  do  any  act  required  for  further, 
better,  and  more  effectually  granting  and  releas- 
ing the  lands  to  the  grantee  and  his  heirs,  and 
he  devised  the  other  estates.  The  judgment  was 
paid  off  by  a  sale  of  a  portion  of  the  devised 
estates : — Held,  that  the  devisees  had  no  equity 
for  contribution  against  the  owner  of  L.  Xer  v. 
A>r,  Ir.  R.  3  Eq.  489. 


Asiignment   of   Chatteli — Same  inbfe- 


qnently  Assigned — Ck>Tenmnt  for  Title — Known 
Defeet.]— By  a  deed  of  gift  in  1886  A.  assigned 
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certain  chattels  to  X.  absolutely.  By  a  voluntary 
deed  in  1888  A.  assigned  the  same  chattels  to  Y. 
absolutely,  and  covenanted  with  Y.  that  he  had 
good  title  to  assign  the  same  free  from  incum- 
brances, and  that  he  would  warrant  and  defend 
the  same  unto  Y.  against  all  persons  whomso- 
ever. At  the  date  of  the  execution  of  the  deed 
of  1888  Y.  was  aware  of  the  existence  of  the  deed 
of  1886.  On  A.'s  death  X.  asserted  her  title  to 
the  chattels,  and  brought  an  action  against  A.'8 
executors  for  their  recovery,  which  was  compro- 
mised on  the  terms  of  the  executors  giving  up 
the  chattels  to  X.  To  assist  the  executors  in 
carrying  out  this  compromise  Y.  surrendered  to 
them  the  chattels  comprised  in  her  deed.  In 
an  action  to  administer  the  testator's  estate  Y. 
claimed  compensation  for  the  loss  of  the  chattels 
so  surrendered  : — Held,  that  as  the  deed  of  1888 
constituted  an  assignment  of  the  chattels  them- 
selves, and  not  merely  A.'8  estate  and  interest  in 
them,  there  had  been  a  breach  of  the  covenant 
and  that  Y.  was  entitled  to  damages  in  respect 
of  such  breach,  and  that  the  fact  that  Y.  knew  of 
the  defect  at  the  time  the  deed  of  1888  was  exe- 
cuted made  no  difference  to  her  right.  Ford^  In 
re,  Gilbert  v.  Gilbert,  63  L.  T.  557. 

D.  EXECUTED  SETTLEMENTS,  HOW 
ENFORCED. 

1.  In  General. 

Defaulting  Party  eannot  Enforce.] — No  party 
to  a  marriage  settlement  can  take  anything 
under  its  provisions,  who  is  himself  a  contract- 
ing party,  and  has  failed  to  fulfil  his  part  of  the 
contract.    Hauston  v.  Barry ^  5  Ir.  Eq.  R.  294. 

The  rule  of  equitj-  which  prevents  a  party  from 
receiving  any  interest  under  a  settlement  until 
he  has  discharged  more  obligations  or  covenants, 
to  which  he  is  liable  under  it,  applied  to  the  case 
of  a  policy  of  assurance  assigned  to  the  trustees 
as  a  security  for  the  payment  of  the  sum  which 
the  husband  had  covenanted  that  his  representa- 
tive should  pay  after  his  death,  and  against  a 
purchaser  of  ttie  husband's  interest  under  the 
settlement  from  his  assignees  under  a  fiat  in 
bankruptcy.  Burridgp.  v.  Rou.\  1  Y.  &  C.  C.  C. 
183,  583.  Affirmed  13  L.  J.,  Ch.  173  ;  9  Jur. 
299. 

Default  of  payment  of  the  consideration  on 
one  part  does  not  vitiate  a  marriage  contract. 
But  the  defaulting  party  cannot  enforce  the  con- 
tract against  the  party  injured  by  his  default. 
Compton  V.  Ormsby,  2  Sch.  &  Lef.  602. 

The  assignees  of  a  bankrupt  who  had 
covenanted  for  the  payment,  after  his  death,  of 
4,000/.  to  the  trustees  of  his  marriage  settlement, 
were  held  not  entitled  to  a  share  in  a  sum  to 
which  his  wife  was  entitled  in  reversion  at  her 
marriage,  without  performing  the  covenant,  not- 
withstanding a  proviso  in  the  settlement  that 
the  heirs,  executors,  or  administrators  of  the  hus- 
band should  pay  all  other  debts  which  the  hus- 
band should  owe  at  his  death  in  preference  to 
the  4,000Z.,  and  that  they  should  not  be  bound  to 
pay  it  unless  his  assets  should  be  more  than 
sufficient  to  pay  all  his  other  debts.  Cvrsble  v. 
Free,  Cr.  &  Ph.  64  ;  5  Jur.  790. 

Semble,  the  husband's  covenant  did  not 
operate  as  a  purchase  of  the  wif e*s  reversionary 
share  under  the  will,  but: — Held,  that  at  all 
events  the  husband's  assignees  were  not  entitled 
to  receive  the  share  without  performing  the 
covenant.    lb. 


Tnuteei  refbiing  to  maintain  Suit — ^Heir-at- 
law  Plaintiff  on  Bonbtfnl  Title.]— Where  the 
plaintiff  in  his  original  bill  made  out  title  to  an 
estate,  and  prayed  relief  as  heir-at-law  ;  but 
afterwards,  and  after  all  the  defendants  had 
answered,  discovered  a  marriage  settlement,  by 
which  the  estate  stood  limited  to  a  trustee  for 
the  use  of  the  plaintiff,  his  brother,  and  sister,  in 
equal  shares ;  and  it  being  doubtful,  upon  the 
construction  of  the  settlement,  whether  the 
plaintiff,  his  brother,  and  sister,  were  entitled  to 
vested  or  merely  to  contingent  interests : — Held, 
that  the  estate  being  limited  to  the  heir  of  the 
settlor  in  case  the  supposed  contingency  should 
never  arise,  and  the  trustees  having  refused  to 
become  plaintifb,  the  plaintiff  might,  in  the 
character  of  heir-at-law,  maintain  a  suit  for  the 
purpose  of  protecting  the  property.  Reed  v. 
CiMsefi,  Sau.  &  Sc.  161. 

Enfordng  Payment  of  Annuity.] — A.,  becom- 
ing a  party  to  a  settlement  executed  on  the 
marriage  of  his  nephew,  granted  to  the  intended 
wife  an  annuity,  to  commence  after  his  death, 
charged  on  lands  of  which  he  declared  himself 
entitled  at  law  or  in  equity  to  an  estate  in  fee- 
simple.  He  gave  her  a  power  of  distraining  on 
these  lands  for  the  annuity  (subject,  however,  to 
any  charge  on  them  which  he  had  created  or 
might  create  for  his  own  wife),  and  he  also 
created  a  term  of  years  in  the  lands,  which  he 
assigned  to  trustees  to  hgld  for  the  purpose  of 
satisfying  the  annuity  by  entry  and  distress,  sub- 
ject as  aforesaid.  On  A.'s  death,  proceedings 
were  instituted  by  other  parties  in  chancery, 
and  a  decree  was  pronounced  declaring  that  he 
was  only  entitled  to  a  life  estate  in  the  lands 
which  he  had  charged.  The  annuity  fell  into 
arrear : — Held,  that  the  settlement  gave  the 
annuitant  a  right  to  proceed  against  the  per- 
sonal estate  of  the  grantor  for  satisfaction 
of  the  annuity.  Monypenny  v.  Monypenny,  9 
H.  L.  Cas.  114  ;  31  L.  J.,  Ch.  269. 

Deereo  for  Execution  of  Truiti.] — Trusts  of 
marriage  settlement  decreed  to  be  carried  into 
execution.  Clarendon  (^Earl)  v.  De  Clifford 
{Lady),  6  Jur.  962. 

Wife*!  Lien  upon  Estate  of  Huiband  and  hii 
Father.] — A  wife  has  a  lien  upon  the  estate  of 
her  husband  and  his  father,  where  they  are  par- 
ties to  the  marriage  contract,  and  the  wife's 
fortune  is  paid  to  the  son  ;  so  if  the  fortune  is 
paid  to  the  father,  or  to  clear  incumbrances. 
Probert  v.  Morgan,  1  Atk.  440  ;  Amb.  6  ;  2 
P.  Wms.  544. 

Part  of  Eitatei  EeooTorable  without  showing 
Title  to  whole.] — Where  several  estates  are 
settled  upon  children,  the  children  may  recover 
part  of  those  estates  without  showing  title  to  the 
rest  of  the  settled  property.  Thanipeon  v.  Simp' 
son,  1  Dr.  &  War.  459. 

But  when  estates  and  other  property  forming 
a  mixed  fund  are  settled,  subject  to  a  power  of 
appointment,  there  the  court,  where  the  parties 
entitled  to  this  mixed  fund  are  numerous,  will 
not,  as  against  a  purchaser  of  part  of  the  mixed 
fund  in  which  purchase  one  of  its  objects  ac- 
quiesced, act  as  against  that  purchaser  without 
knowing  all  the  dispositions  of  that  mixed  fund. 
lb. 
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Settlement  on  condition  not  Folfllled — Sabse- 
qnent  Mortgage  by  Settlor.] — By  a  proviso  in  a 
marriage  settlement,  the  deed  was  to  be  void  if 
the  marriage  was  not  had  in  ten  months.  The 
heir  cannot  set  up  this  settlement  to  defeat  a 
mortgage  made  by  his  father,  after  his  father  had 
sworn  that  he  was  not  married  within  the  ten 
months.    Jones  v.  Purefat/y  1  Vern.  45. 

Conrt  will  not  Interfere  to  Defeat  Intention  of 
Settlement.]  —  Semble,  the  court  of  chancery 
will  not  assist  persons  claiming  under  parties  to 
a  marriage  settlement,  where  the  effect  of  such 
interference  will  be  to  defeat  the  scope  and 
object  of  the  settlement.  Duherly  v.  Day^  16 
Jur.  581. 

Adminiitration  of  Tnista— Interest — Coiti.] 

—By  a  marriage  settlement  certain  funds  were 
settled  upon  trust  to  invest  and  pay  the  annual 
produce  during  the  joint  lives  uf  the  husband 
and  wife  as  therein  mentioned,  and  after  the 
death  of  one  of  them  to  the  survivor  for  life,  and 
after  the  death  of  the  survivor  to  distribute 
among  the  children  of  the  marriage  as  the 
husband  and  wife  should  jointly  appoint,  and 
in  default  thereof  as  the  survivor  should  by  deed 
or  will  appoint.  The  husband  died  without 
exercising  the  joint  power  of  appointment,  and 
the  wife  made  several  successive  appointments 
in  favour  of  certain  of  her  children,  and  ap- 
pointed the  residue  in  favour  of  another  child. 
The  wife  having  died,  and  an  action  having 
been  brought  for  the  administration  of  the 
trusts  of  the  settlement,  and  it  appearing  that 
the  appointees  had  assigned  (in  some  cases  to 
two  or  three  persons)  and  incumbered  their 
shares  : — Held,  first,  that  interest  was  payable 
in  respect  of  the  several  appointments  at  the 
rate  of  4Z.  per  cent,  per  annum  as  from  the 
death  of  the  tenant  for  life  ;  secondly,  that  the 
costs  must  be  borne  rateably  by  the  appointed 
shares,  one  set  of  costs  to  be  allowed  to  each 
child  in  respect  of  the  several  appointments  to 
him,  the  several  assignees  of  such  appointments 
to  stand  on  the  same  footing,  and  to  divide  the 
costs  allowed  in  respect  of  such  child's  share 
rateably  between  them.  HilVs  Trust*y  In  re^ 
Hill  V.  Equitable  ReverHonary  Interest  Society^ 
76  L.  T.  477. 

2.  VOLUNTABY  SBTTLEMBNTB. 

General  Bnle  against  Enforcing.] — Specific 
performance  of  a  voluntary  settlement  refused. 
Broion*mith  v.  Oilbome,  2  Stra.  738. 

Court,  in  general,  will  not  decree  performance 
of  voluntary  agreements.  Wycherley  v.  Wyclier- 
U'y,  2  Eden,  177. 

Equity  will  not  carry  a  voluntary  agreement 
beyond  the  letter.    Basse  v.  Oray,  2  Vera.  693. 

Belief  denied  against  the  breach  of  a  condition 
in  a  voluntary  settlement.  Lonydale  v.  Longd-ale^ 
1  Vera.  456. 

Discretionary  in  a  court  of  equity,  whether 
it  will  aid  voluntary  conveyances  where  there 
is  no  remedy  at  law.  Bold  v.  Corhetty  Pre. 
Ch.  84. 

The  validity  of  a  voluntary  deed  affecting 
freehold,  which  the  grantor  had  retained  in 
his  possession,  was  held  to  be  a  question  of 
law,  which  the  court  refused  to  decide.  Billon 
V.  atjjpin,  4  Myl.  &  Cr.  647  ;  9  L.  J.,  Ch.  87  ;  4 
Jur.  427. 

Where  deed  is  not  sufficient  to  pass  the  estate. 


but  party  must  come  into  equity,  court  never 
executes  a  voluntary  agreement!  Colmun  v.  Sar- 
rell,  1  Ves.  64  ;  1  R.  R.  88. 

Where  necessary  to  come  to  equity  to  raise  an 
interest  by  way  of  trust  there  must  be  at  least  a 
meritorious  consideration.    Id.  55. 

Bill  to  have  a  voluntary  deed  delivered  np 
dismissed  ;  cross-bill  to  execute  it  retained  for  a 
year,  with  liberty  to  sue  updn  a  covenant  in  the 
deed.    Id,  50  ;  3  Bro.  C.  0.  12. 

No  costs  to  any  party  claiming  under  a  con- 
tract, not  meritorious,  even  though  recovered 
upon  ;  not  even  to  a  trustee.    Id.  55. 

Court  will  not  assist  volunteers  without  a  con- 
sideration so  as  to  constitute  a  trust,  unless  the 
legal  conveyance  constituting  the  trast  is  ac- 
tually made,  when  it  will  enforce  the  equitable 
interest,  though  there  is  no  consideration.  EUi- 
son  V.  Ellison,  6  Ves.  656  ;  6  R.  R.  19. 

As  against  Husband.] — By  a  voluntary  settle- 
ment a  husband  and  wife  assigned  all  the 
property  which  the  wife  then  was  or  which  she 
or  her  husband  in  her  right  might  become 
entitled  to,  upon  certain  trusts  for  the  benefit  of 
the  wife,  the  husband,  and  the  children  of  the 
wife,  by  her  present  or  any  future  husband.  A 
bill  filed  by  the  wife  against  the  husband  to  cany 
the  trusts  of  this  deed  into  effect  was  dismissed 
at  a  re-hearing,  as  it  had  been  at  the  first  hear- 
ing. Ellis  V.  \Nimmn  (ante,  ooL  902)  observed 
on.  Hollovoay  v.  Headington,  8  Sim.  324  ;  6 
L.  J.,  Ch.  199. 

Consideration  Illicit.] — Bill  to  enforce  parol 
agreement  not  stating  any  consideration,  and 
consideration  being  proved  illicit,  a  general 
demurrer  allowed.  Matthews  v.  Lane,  1  Madd. 
5.58. 

As  against  Creditors  of  Settlor.] — The  conrt 
will  not  carry  a  voluntary  conveyance  by  a  bank- 
rupt into  execution  against  his  assignees. 
Secus,  of  a  conveyance  for  good  consideration  be- 
fore the  bankruptcy.   Tyrell  v.  Hope,  2  Atk.  562. 

An  annuity  was  grant-ed  by  deed  in  considera- 
tion of  love  and  affection  to  C,  charged  on  cer- 
tain hereditaments,  and  upon  the  "  moneys, 
securities  for  money,  and  other  effects"  of  the 
grantor.  At  the  date  of  the  deed  the  grantor 
was  entitled  to  a  reversionary  interest  in  stock 
standing  in  the  names  of  tnistees.  The  annuity 
was  regularly  paid  for  more  than  twenty  years 
by  the  grantor,  but  on  his  death  his  personal 
estate  proved  insufficient  to  pay  his  debts,  and 
the  real  estate  was  not  enough  to  provide  for  the 
annuity: — Held,  so  far  as  the  charge  on  the 
reversionary  interest  in  the  stock  was  concerned, 
that  the  deed  depended  only  upon  contract,  and 
did  not  create  a  perfect  and  complete  equitable 
charge  in  favour  of  C,  and  that,  as  there  could 
be  no  specific  performance  of  a  contract  in 
favour  of  a  volunteer,  C.  had  no  priority  over 
the  cretlitors  of  the  grantor.  Bimaldson  v. 
Donaldson  (Kav,  711)  discussed.  Luean  (Earl) 
In  re,  Hardinge  v.  Cobden,  60  L.  J.,  Ch.  40  ;  45 
Ch.  D.  470  ;  63  L.  T.  538  ;  89  W.  R.  90. 

After  Sale  of  Settled  Lands  by  Settlor.] — 

Court  of  equity  will  not  act  in  favour  of  a  mere 
voluntary  settlement,  and  therefore  upon  a  sub- 
sequent purchase  with  notice,  and  covenant  to 
lay  out  the  money  to  the  same  uses,  will  not  lay 
hold  of  the  money.  Pulvertoft  v.  Pulvertoft,  18 
Ves.  93;  11  R.  R.  151. 
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Distinction  upon  the  want  of  consideration 
upon  a  contract  merely  voluntary  ;  this  court 
will  do  nothing  but  take  jurisdiction  upon  a 
trust  actually  created,  unless  perhaps  against  a 
party  having  a  right  to  put  an  end  to  it  by  his 
own  act  under  a  sole  power  of  revocation,  by 
analogy  to  the  distinction  between  the  cases 
where  an  entail  can  be  barred  by  fine,  and  where 
a  recovery  is  necessary.    Id,  99. 

As  as^ainf  t  Executor  of  Settlor.] — The  testator, 
by  a  voluntary  deed,  covenanted  with  trustees 
that  in  case  A.  and  B.,  his  two  natural  sons,  or 
either  of  them,  should  survive  him,  his  (the 
testator^s)  executors  and  administrator  should, 
within  twelve  months  after  his  death,  pay  to  the 
trustee  named  in  the  deed  60,000Z.,  upon  trust  for 
such  of  them  (A.  and  B.)  as  should  attain 
twenty-one  and  be  living  at  the  time  of  his 
death  ;  and  if  neither  of  them,  having  survived 
him,  should  attain  twenty-one,  then  upon  trust 
for  him  (the  testator),  his  executors  and  adminis- 
trators. The  testator  retained  the  deed  in  his 
own  possession  until  his  death,  and  did  not  com- 
municate it  either  to  the  trustees  or  to  A.  and  B. 
The  testator,  by  his  will,  dated  some  years  later 
than  the  deed,  bequeathed  all  his  property  upon 
trust  for  the  benefit  of  his  wife,  his  said  sons  A. 
and  B.,  and  his  legitimate  children.  After  the 
death  of  the  testator  the  deed  of  covenant  was 
found  amongst  his  papers.  A.  survived  the  tes- 
tator, and  attained  twenty-one : — Held,  that 
although  the  deed  of  covenant  was  voluntary,  it 
nevertheless  created  a  trust  for  A.,  and  that  the 
refusal  of  the  trustee  to  sue  at  law  upon  the 
covenant  did  not  prejudice  the  right  of  A.  to  re- 
cover the  payment  of  the  debt  out  of  the  assets 
of  the  testator.  That  the  deed  was  not  of  a 
testamentary  nature,  there  being  no  power  of 
revocation  reserved  to  the  covenantor.  Fletcher 
V.  Fletcher^  4  Hare,  67  ;  14  L.  J.,  Ch.  66  ;  8  Jur. 
1040. 

Where  Property  is  actually  Veited  in 
Truitees.] — H.,  by  a  voluntary  deed,  assigned, 
int«r  alia,  moneys  secured  on  mortgage,  notes  of 
hand,  furniture,  and  other  effects,  to  W.  upon 
trust  for  himself  the  settlor  for  life,  and  after  his 
death  upon  trust  (among  other  payments)  to  pay 
401.  to  the  plaintiff.  He  afterwards  devised  and 
bequeathed  all  his  property,  real  and  personal, 
upon  trusts  in  which  the  plaintiff  took  no  in- 
terest. Upon  a  bill  filed  by  her  to  have  the 
general  trusts  of  the  previous  voluntary  settle- 
ment carried  into  execution  : — Held,  that  she 
was  entitled  to  relief  not  extending  beyond  that 
portion  of  the  trust  property  which  was  charged 
in  her  favour;  and  that  it  was  not  necessary 
that  the  other  persons  entitled  under  the  same 
set  of  trusts  should  appear  as  plaintiffs.  Held, 
also,  that  the  deed  was  sufficient  to  vest  in  the 
trustee  the  notes  of  hand,  &c.,  upon  which  the 
trust  was  fastened  ;  and  that  the  trustee,  who 
was  himself  the  principal  cestui  que  trust,  having 
concurred  in  allowing  the  settlor  to  receive 
moneys  thereunder,  and  having  joined  with  him 
in  committing  a  breach  of  trust,  was  liable  to 
the  plaintiff ;  and,  as  a  defendant,  had  no  right 
to  ask  that  the  trust  of  the  settlement  should  be 
carried  out  to  an  extent  greater  than  was  neces- 
sary in  order  to  enable  the  plaintiff  to  enforce 
her  claim.  Directions  as  to  the  costs  of  all  parties 
to  the  suit.  Pamell  v.  Hingstan,  2  Jur.  (N.8.) 
854  ;  4  W.  R.  794. 

Residuary  estate,  consisting  of  money  in  the 


funds,  was  bequeathed  to  a  mother  and  daughter, 
in  trust  for  the  mother  for  life,  and  afterwards 
for  the  daughter  absolutely.  By  a  settlement 
made  in  contemplation  of  the  daughter's  mar- 
riage, the  daughter  assigned  her  interest  under 
the  will  to  trustees,  upon  trust  for  the  issue  of 
the  intended  marriage,  and  for  a  niece  of  the 
daughter  and  the  issue  of  the  niece.  The 
daughter's  husband  died  soon  after  the  marriage, 
of  which  there  was  no  issue.  The  mother  was  not 
a  party  to  the  settlement,  but  had  notice  of  it 
before  the  husband's  death  : — Held,  that  even  if 
the  settlement  was  voluntary  as  regarded  the 
trusts  in  favour  of  the  niece,  it  was  a  complete 
alienation,  so  as  to  be  capable  of  enforcement  at 
the  instance  of  the  trustees  of  the  settlement 
against  the  daughter,  and  the  trustees  of  another 
settlement  which  she  made  upon  a  second  mar- 
riage inconsistent  with  the  tormer  settlement. 
KeJMw'iek  v.  Manning y  1  De  G.  M.  &  G.  176  ;  21 
L.  J.,  Ch.  677  ;  16  Jur.  625. 

Where  a  man,  having,  by  voluntary  deed, 
assigned  to  a  trustee  certain  choses  in  action, 
and  other  personal  chattels,  in  trust  for  himself 
for  life,  and  after  his  death  for  other  parties, 
afterwards  by  will  disposed  of  the  property  so 
assigned,  and  the  trustee  and  cestuis  que  trustent 
under  the  settlement  filed  their  bill  against  the 
executors  and  legatees,  praying  that,  after  pay- 
ment of  testator's  debts,  the  residue  might  be 
paid  to  the  trustee,  the  bill  was  dismissed  with 
costs  ;  and  this  decision  was  affirmed  by  the 
chancellor  who  observed  that  the  suit  might 
have  been  so  framed  by  making  the  trustee  a 
defendant,  and  by  alleging  difficulties  in  the 
way  of  the  execution  of  the  trusts,  or  by  making 
the  trustee  alone  plaintiff,  as  to  enable  the  court 
to  give  relief.  He  therefore  dismissed  the  biU 
without  prejudice  to  the  institution  of  any  other 
suit.  Ward  v.  Audland,  8  Sim.  571  ;  0.  P. 
Cooper,  146 ;  2  Jur.  652. 

A  trustee  under  a  voluntary  settlement  of 
chattels,  policy  of  assurance,  and  mortgage,  filed 
a  bill  against  the  representatatives  of  the  settlor 
for  the  recovery  thereof  : — Held,  that  if  the 
property  was  legally  vested  in  the  plaintiff,  he 
might  recover  it  at  law,  and  apply  it  on  the 
trusts  ;  but  if  otherwise,  then,  as  the  deed  was 
voluntarily,  the  court  could  afford  the  plaintiff 
no  assistance  in  recovering  it.  Ward  v.  Aud^ 
land,  8  Beav.  201  ;  14  L.  J.,  Ch.  145 ;  9  Jur. 
384. 

A  cestui  que  trust,  though  a  volunteer,  can 
enforce  his  rights  against  the  trustee,  as  soon  as 
the  trust  funds  come  to  the  hands  of  the  trustee. 
A.  was  indebted  to  three  creditors,  B.,  C,  and 
D. ;  B.  obtained  a  judgment  and  sued  out  a 
right  of  fi.  fa.  Before  the  writ  was  executed,  A. 
gave  a  bill  of  sale  to  C,  upon  trust  to  pay  him- 
self and  D.,  but  D.  was  no  party  to  the  bill  of 
sale,  and  had  not  assented  to  it : — Held,  that  in 
the  absence  of  any  question  arising  out  of  the 
law  of  bankruptcy,  the  bill  of  sale  gave  priority 
to  D.  as  well  as  to  C.  over  B.  Wegtbury  v.  Clapp, 
3  N.  R.  633  ;  12  W.  R.  511. 

If  husband,  even  after  marriage,  conveys  his 
wife's  fortune  to  a  trustee  for  her  separate  use, 
and  the  trustee  is  guilty  of  a  breach  of  trust, 
the  court  will  oblige  him  to  make  satisfaction  to 
the  cestui  que  trust.  Smith  v.  French,  2  Atk. 
243. 

Money  never  Paid  to  Trustee— Untrue  Beoital 
— ^Promise  to  Pay.] — ^A  trustee  executed  a  settle- 
ment declaring  trusts  of  2,0002.  belonging  to  the 
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settlor  (a  married  woman),  which  sum  was 
thereby  untruly  recited  to  be  in  his  hands,  upon 
the  faith  of  a  promise  by  her  to  pay  the  sum  to 
him  out  of  her  separate  estate.  The  sum  was 
never  paid : — Held,  that  neither  the  trustee  of 
the  settlement,  nor  a  volunteer  under  it,  could 
enforce  the  promise.  Marler  v.  Ibmmag,  43 
L.  J.,  Ch.  73  ;  L.  E.  17  Eq.  8  ;  22  W.  R.  26. 


Contract  Abandoned  by  Partloi.] — A.,  by  deed, 
contracted  with  B.,  in  consideration  of  lOOZ.,  to 
maintain,  educate,  and  apprentice  B.'s  child  ; 
and  if  he  had  no  child  of  his  own,  on  B.*s  child 
attaining  twenty-one  years,  to  give  him  all  his 
real  and  personal  estate  at  his  death,  subject  to 
a  life  interest  for  his  widow.  It  appeared,  from 
the  circumstances  of  the  case,  probable  that  the 
apparent  consideration  of  lOOZ.  was  not,  in  fact, 
paid,  or  intended  by  either  party  to  be  paid, 
and  that  it  was  stated  in  the  deed  pro  form& 
only.  There  was  some  evidence  that  the  child 
was  at  A.'s  house  after  the  date  of  the  deed,  but 
it  appeared  doubtful  whether  the  child  ever  lived 
with  A.  in  the  manner  provided  by  the  contract, 
and  he  soon  after  was  residing  with  his  father 
(B.),  and  the  court  was  satisfied  that  A.  and  B., 
by  agreement  between  themselves,  abandoned 
the  contract,  and  that  the  status  of  the  child 
had  not  been  altered  by  anything  done  by  A.  in 
pursuance  of  the  contract.  Upon  a  bill  filed  by 
the  child,  after  the  death  of  A. : — Held,  that  the 
contract,  having  been  abandoned  by  the  con- 
tracting parties,  could  not  be  enforcetl  bv  the 
child,  mil  V.  Oomme,  6  Myl.  &  Cr.  250  ;  9  L.  J., 
Ch.  64  ;  4  Jur.  165.  ! 

Whether  this  court  would  perform  a  contract 
by  which  a  person,  for  a  sum  of  money,  deprives 
himself  of  the  possibility  of  realising  property 
which  he  can  dispose  of  by  will,  and  thus  destroys 
an  active  motive  for  bettering  his  condition  in 
life,  quaere.    Jb. 

Whether,  if  the  contract  had  been  so  acteil 
on  by  A.  to  alter  the  status  of  the  child,  the 
child  could  have  enforced  the  contract,  quaere. 
lb. 

Conveyance  of  Lands  not  the  Property  of 
Grantor.] — A  voluntary  conveyance  of  lands,  not 
the  property  of  the  grantor,  established  against 
him,  as  an  agreement  to  convey  lands  of  equal 
value.     Carey  v.  Stafford,  3  Swanst.  427. 

Where  Deed  Lost.] — Relief  was  given  where  a 
voluntary  bond  was  lost.  Lightbone  v.  Weedon, 
1  Eq.  Abr.  93. 

Where  Deed  Destroyed  by  Settlor — Copy  in- 
directly Gained.] — A.  makes  a  voluntary  settle- 
ment on  her  nephew,  keeping  the  deed  in  her 
power,  in  which  settlement  there  is  no  power  of 
revocation  ;  aftcrwartis,  one  secretly,  and  by 
fraud  on  behalf  of  the  nephew,  gets  an  attested 
copy  of  this  settlement,  and  then  the  party  who 
made  the  settlement  bums  it,  and  settles  the 
premises  on  another  nephew.  The  first  nephew's 
bill  to  establish  the  copy  of  the  first  settlement 
is  dismissed  with  costs  ;  upon  which  the  second 
nephew,  claiming  under  his  settlement,  brings  a 
bill  to  have  the  attested  coj  y  delivered  up,  and 
has  a  decree  for  it ;  because  huch  copy  has  been 
indirectly  gained.  Is'aldred  v.  Gilham,  1  P. 
Wms.  577. 

Where  Deed  DeliTered  to  Trustee.] — If  a 
voluntary  deed  is  regularly  executed,  and  deli- 


vered over  to  a  trustee,  and  so  put  out  of  the 
control  of  the  party,  showing  the  design  to 
divest  the  power  of  revocation,  the  party  is 
bound,  and  the  person  intended  to  be  ben^ted 
by  that  deed  would  have  a  right  to  come  into 
this  court  against  the  trustee,  to  call  upon  him 
to  secure  the  deed,  and  deposit  it  so  as  to  be 
available  for  him.  Uniacke  v.  Gilei,  2  MolL  267. 
A  voluntary  deed,  if  perfect,  wiU  be  executed 
after  the  death  of  the  grantor,  because,  between 
the  executor  and  the  donee  there  is  no  preferable 
equity.    Id,  265. 

Bnrden  of  Proof] — ^When  a  grantee,  under  a 
deed  purporting  to  be  a  conveyance  for  valuable 
consideration,  attempts  to  support  the  grant  as 
a  gift,  the  onus  of  proving  that  such  a  gift  was 
intended  and  made  is  thrown  upon  the  grantee, 
and  clear  evidence  in  support  of  the  gift  will  be 
required.  Coultwas  v.  Stvan,  22  L.  T.  639  ;  19 
W.  R.  485. 

The  party  taking  a  benefit  under  a  voluntary 
settlement  or  gift  containing  no  power  of  revoca- 
tion, has  thrown  upon  him  the  burden  of  proving 
that  there  was  a  distinct  intention  on  the  part 
of  the  donor  to  make  the  gift  irrevocable. 
CouUs  V.  AcwortK  38  L.  J.,  Ch.  694  ;  L.  R.  8 
Eq.  558  ;  21  L.  T.  224  ;  17  W.  R.  1121. 

When  a  voluntary  deed  is  impeached  the  onus 
of  supporting  it  does  not  necessarily  rest  upon 
those  who  set  it  up.  Henry  v.  Armgtrang^  18  Ch. 
D.  668  ;  44  L.  T.  918  ;  30  W.  R.  472. 

C,  in  1855,  mortgaged  a  house  to  the  plalntifE 
in  fee,  handing  over  to  him  the  deed  of  convey- 
ance to  himself,  with  the  receipt  of  the  vendors 
indorsed.  In  1851  C.  had  made  a  voluntary 
conveyance  of  the  house  to  trustees  in  trust  for 
his  wife  and  children,  the  consideration  expressed 
being  natural  love  and  affection  : — Held,  that 
though  evidence  might  be  adduced  to  show  that 
valuable  consideration  had  been  in  fact  given 
for  the  settlement,  such  evidence  must  be  of  a 
most  conclusive  kind,  and  that  on  the  evidence 
adduced  the  mortgage  must  prevail.  Levy  v. 
Creighton,  22  W.  R.  605. 

III.   BECTIFICATION,   BBSCISSION, 
BBVOOATION,   AND 


A.   RECJIFICATION    OF    ARTICLES  AND 
SETTLEMENTS. 

1.  Mistake  ob  Omission. 


a.  In  Artioles. 

Intention  followed.]— Articles,  executed  before 
a  marriage,  having  stipulated  that  estates  shoukl 
be  limited  to  the  first  and  other  sons  of  the 
marriage  in  tail,  but,  it  being  proved  that  the 
intention  was  to  limit  the  estates  to  the  first  and 
other  sons  in  tail  male,  the  court,  after  the 
marriage  had  taken  place,  directed,  in  the  settle- 
ment to  be  executed  in  pursuance  of  the  articles, 
limitations  to  the  first  and  other  sons  in  tail 
male  should  be  inserted.  Bedford  (^Duke)  v. 
Abercom  QMarquig),  1  Myl.  &  Cr.  312  ;  6  L.  J., 
Ch.  230. 

The  court  of  chancery  will  not  insert  a  hotch- 
pot clause  in  executory  marriage  articles  in  the 
absence  of  any  words  therein  indicating  the 
intention  of  the  parties  to  introduce  such  clause. 
Leet  V.  Zeeg,  Ir.  R.  6  Eq.  549. 

Articles  before  marriage  to  settle  were  so 
expressed,  that  the  husband  would  have  had  an 
estate  tail ;  a  settlement  copying  the  very  words 
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of  the  articles  was  reformed,  estate  for  life  only 
being  intended.  Jtandail  v.  WillUj  6  Ves.  275 ; 
5  R.  R.  40. 

Trust  money  in  marriage  articles  in  power  of 
the  court,  and  construed  against  the  words  for 
sake  of  the  intent,  by  supplying  the  words,  "  if 
wife  should  die  without  issue."  Turgut  v.  Puget., 
2  Ves.  Sen.  194. 

A  man  articled  on  the  marriage  of  his  eldest 
son,  to  settle  lands  on  the  son  for  life,  remainder 
to  the  wife  for  jointure,  remainder  to  the  first 
and  other  sons  in  tail,  remainder  to  the  right 
heirs  of  the  son.  The  father  brings  a  bill  to  be 
relieved  against  the  articles,  alleging  that  he 
was  surprised,  and  intended  that,  upon  failure 
of  issue  male  of  his  eldest  son,  the  i-emainder 
should  have  been  limited  to  his  younger  son, 
charged  with  portions  for  the  daughters  of  the 
marriage.  Bill  dismissed.  Seymour  v.  FotJierly, 
1  Vem.  320. 

Wife's  Property— First  life  Interest  decreed 
to  Wife.] — Articles  executed  before  the  marriage 
of  a  widow,  with  seven  children,  gave  the  hus- 
band the  first  life  interest  in  the  settled  property, 
the  whole  of  which  belonged  to  the  lady.  The 
husband  acted  as  the  wife's  agent  in  the  prepara- 
tion of  the  articles : — Held,  that  the  articles 
must  be  rectified  so  as  to  give  the  wife  the  first 
life  interest.  Clark  v.  Qirdwood^  7  Ch.  D.  9  ; 
37  L.  T.  614  ;  25  W.  R.  576. 

Estate  Tail  cut  down.]— Marriage  articles  for 
settling  lands  varied  by  decreeing  the  estate  to 
one  for  life,  with  remainder  in  tail  to  his  issue 
instead  of  an  estate  tail  to  him.  Griffith  v. 
BvcJUe,  2  Vem.  13. 

Election.] — Marriage  settlement  rectified  by  a 
strict  settlement  agreeably  to  the  ordinary 
course,  notwithstanding  it  agreed  with  the 
articles  verbatim,  and  both  made  before  mar- 
riage, the  plaintiff  having  however  taken  a 
benefit  under  the  will  which  he  disputed  : — 
Held,  to  have  made  his  election,  and  decreed  to 
give  up  part  of  the  settlement  estate  in  satisfac- 
tion.  Roberts  v.  Klngsly^  1  Ves.  Sen.  238. 

b.  In  Settlements. 

Principle— Intention  Followed.]— A  family 
settlement  will  not  be  supported  if  founded  on  a 
mistake  of  either  party  to  which  the  other  party 
is  accessory,  although  such  mistake  may  have 
been  innocently  made.  Fane  v.  Fans^  L.  R.  20 
Eq.  698. 

In  a  suit  to  rectify  a  settlement  on  the  ground 
of  mistake,  the  question  for  the  court  is,  what 
was  the  intention  of  the  parties  at  the  time  when 
the  settlement  was  executed,  and  not  what  they 
would  have  done  if,  when  they  executed  it,  the 
result  of  what  they  did  had  V>een  present  to  their 
minds.  A  deed  of  appointment,  in  favour  of  some 
of  the  objects  of  a  power,  rectified  by  the  insertion 
of  a  hotchpot  clause,  the  court  being  satisfied, 
upon  the  evidence,  that  the  intention  of  the 
donee  of  the  power  was  to  produce  equality,  and 
that  the  clause  had  been  omitted  by  mistake. 
Wilkifuon  V.  NeUon,  7  Jur.  (n.8.)  480 ;  9  W.  R. 
393. 

In  contemplation  of  a  marriage  between  a  lady, 
who  was  an  orphan  and  a  protestant,  and  a 
gentleman  who  was  a  roman  catholic,  a  settle- 
ment was  executed,  to  which  the  lady's  uncle 
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was  a  party,  and  the  subjects  of  which  were  stock 
belonging  to  the  lady,  and  two  sums  of  money, 
one  secured  by  the  uncle's,  and  the  other  by  the 
gentleman's  bond,  and  both  of  them  payable  to 
the  trustees  of  the  settlement  twelve  months 
after  the  date  of  the  bonds.  The  settlement, 
after  declaring  trusts  in  favour  of  the  lady  and 
gentleman  and  their  children,  provided,  that 
until  the  marriage  should  be  duly  had  and 
solemnised  according  to  the  forms  of  the  church 
of  England,  or  in  case  it  should  not  be  solemnised 
within  twelve  months  next  after  the  date  of  the 
settlement,  the  trustees  should  stand  possessed  of 
all  the  trust  moneys,  securities,  and  premises, 
and  the  securities  for  the  same,  in  trust  for  the 
lady,  her  executors,  &c.,  and  should  pay,  assign, 
and  transfer  the  same  accordingly.  The  marriage 
never  took  place.  After  the  ancle's  death  his 
bond  was  found  amongst  his  papers  with  the 
words  "  Cancelled,  the  marriage  never  having 
taken  place,"  written  by  him  across  the  face  of 
it.  The  court,  though  it  did  not  consider  the 
bond  to  be  invalidated  : — Held,  that  according 
to  the  true  construction  of  the  proviso,  the  lady 
was  not  entitled  as  the  cestui  que  trust  of  the 
bond.    Mit/ord  v.  Ileynolds,  16  Sim.  130. 

Parol    Evidence — Lapse    of   Time.] — ^A 

court  of  equity  will  reform  a  settlement  upon 
parol  evidence  alone,  and  after  a  long  lapse  of 
time,  if  on  due  deliberation  it  arrives  at  the  con- 
clusion that  the  actual  contract  made  between 
the  parties  differs  from  that  expressed  in  the 
instrument  M'Cormaok  v.  WCormaok^  1  L.  R. 
Ir.  119  ;  Ir.  R.  11  Eq.  130. 

By  a  post-nuptial  settlement  of  1841,  after 
reciting  that  in  consideration  of  352Z.,  a  share  of 
residue  to  which  E.,  the  wife,  had  become  en- 
titled under  a  will  taking  effect  a  few  days 
before  the  marriage,  C,  the  husband,  in  order  to 
provide  for  her  after  his  death,  and  for  their 
issue,  had  proposed  to  settle  a  freehold  house  and 
field  upon  the  trusts  therein  mentioned,  the  free- 
hold premises  were  conveyed  to  T.  upon  trust  for 
C.  for  life,  or  until  he  should  become  bankrupt, 
or  assign,  or  charge  *'  the  rents,  issues,  and  annual 
produce  of  the  trust  estate  moneys,'*  &c.,  then 
upon  trust  for  E.  for  life  ;  "  it  being  the  true 
intent  and  the  meaning  of  these  presents,  and  the 
parties  thereto,  that  the  tenements,  heredita- 
ments, and  premises"  should,  in  the  event  of  any 
such  charge,  &c.,  be  for  the  separate  maintenance 
of  E.  for  life,  then,  "  as  to  the  rents,  issues,  and 
annual  profits  arising  off  the  house  and  premises," 
for  children,  in  the  usual  form,  with  an  ultimate 
"  trust  to  pay  the  rents,  issues,  and  annual  pro- 
duce "  to  C.'s  next  of  kin.  The  settlement  pro- 
vided, that  on  the  appointment  of  any  new 
trustee,  "all  the  trust  estate  moneys  and  pre- 
mises" should  be  assigned  to  him.  T.,  who  was 
also  the  trustee  of  the  will,  had  paid  part  of  the 
3521.  to  C.  before  the  execution  of  the  deed,  and 
the  rest  immediately  after.  The  solicitor  who 
prepared  the  settlement,  on  T.'s  verbal  instruc- 
tions, had  died  in  1848,  and  there  were  no  papers 
to  show  what  the  instructions  were  ;  but  C,  E. 
and  T.  all  deposed  that  it  had  not  been  intended 
to  settle  any  part  of  the  352Z.,  and  their  bill,  filed 
in  1876,  to  reform  the  deed  accordingly,  was  not 
opposed  by  the  adult  children  : — Held,  that  the 
plaintiffs  were  entitled  to  a  decree  declaring  that 
the  word  "  moneys  '*  had  been  introduced  by 
mistake  into  the  settlement,  which  should  be 
construed  and  take  effect  as  if  that  form  had 
been  omitted.    lb. 
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TJnoontradioted  Evidence  of  Wife.]— By 

a  marriage  settlement  executed  in  pursuance  of 
articles  made  under  the  order  of  the  court  on  the 
marriage  of  a  lady,  an  infant  and  ^  ward  of 
court,  personalty  of  the  wife  was  limited  on 
death  of  the  husband  and  in  default  of  children, 
both  which  events  happened,  to  the  wife,  as  she 
should  by  will  appoint,  and  in  default  to  her  next 
of  kin.  Upon  her  uncontradicted  evidence  that 
this  was  not  in  accordance  with  her  intention  : — 
Held,  that  she  was  entitled  to  have  the  settle- 
ment rectified  by  limiting  the  property,  in  the 
events  which  had  happened,  to  herself,  her 
executors  and  administrators,  absolutely ;  and 
declaration  to  that  effect  was  ordered  to  be  in- 
dorsed on  the  settlement.  Smith  v.  lUffe,  44 
L.  J.,  Ch.  755  ;  L.  R.  20  Eq.  666  ;  33  L.  T.  200  ; 
23  W.  B.  861. 


Uniupported  Evidence  of  Wife.J — By  a 


marriage  settlement  the  property  of  the  intended 
wife  was  settled  upon  the  wife'  for  life  for  her 
separate  use  without  power  of  anticipation,  and 
after  her  death  as  she  should,  notwithstanding 
coverture,  by  will  or  codicil  appoint,  and  in 
default  of  appointment  for  her  next  of  kin. 
After  the  death  of  the  husband,  and  upon  the 
unsupported  testimony  of  the  wife  that  it  was 
only  intended  to  protect  the  trust  property 
during  her  coverture  and  not  to  deprive  her  of 
the  control  of  it  after  the  termination  of  the 
coverture : — Held,  that  the  settlement  ought  to 
be  rectified  so  that  the  property  should  be  held 
in  trust  for  the  wife,  her  executors,  administrators, 
and  assigns,  absolutely.  Cooh  v.  Fearn^  48  L.  J., 
Ch.  63  ;  39  L.  T.  348  ;  27  W.  R.  212. 

—  Evidenced  by  Plan  of  Settlement.] — By 
a  marriage  settlement  certain  lands  were  con- 
veyed to  A.  (the  intended  husband),  his  heirs  and 
assigns  ;  and  in  case  A.  should  die,  leaving  one 
or  more  son  or  sons  on  the  body  of  his  intended 
wife  to  be  begotten,  the  elder  of  such  sons,  and 
the  heirs  male  of  his  body,  being  always  preferred 
to  take  place  before  the  younger,  with  full  liberty 
for  A.  to  make  such  reasonable  provision  as  he 
should  think  fit  for  such  "younger  child  or 
children  "  ;  and,  in  case  A.  should  die  leaving  no 
son,'  and  there  should  be  one  or  more  daughters, 
then  to  such  daughter  or  daughters  (if  more  than 
one)  on  their  attaining  their  respective  ages  of 
twenty-one  years,  their  heirs  and  assigns,  share 
and  share  alike.  There  was  issue  of  the  marriage 
eight  children,  four  sons  and  four  daughters  ;  and 
A.,  by  his  last  will  and  testament,  in  pursuance 
of  the  power  contained  in  the  marriage  settle- 
ment, charged  the  lands  with  the  sum  of  1,500Z. 
to  be  divided  amongst  the  younger  children  of 
the  marriage,  in  manner  therein  mentioned. 
The  first  taker  having  disputed  the  right  to  charge 
in  favour  of  daughters,  on  a  bill  filed  by  one  of 
the  daughters  to  raise  a  portion  of  the  1,600Z. : — 
Held,  that  the  power  was  well  exercised,  and  as 
the  intention  of  the  settlement  was  evidently  to 
provide  for  all  the  children  as  well  daughters  as 
sons,  that  the  court  would  effect  that  intention, 
and  support  the  appointment  by  transposing  the 
clause  creating  the  power,  and  that  containing 
the  limitations  to  the  daughters  in  the  event  of 
there  being  no  son,  whereby  the  words  "  such 
younger  children  "  would  include  both  sons  and 
daughters.    Fcnton  v.  Fenton^  1  Dr.  &  Wal.  66. 

Deed  going  beyond  Instmctions.] — By  a 


marriage  settlement  an  estate  ,was  limited  to 


such  uses  as  the  husband  and  wife  should 
appoint  by  deed,  and  in  default  of  appointment 
to  the  uses  therein  mentioned,  the  husband  and 
wife  taking  life  estates,  subject  to  which  the 
wife  had  a  general  power  of  appointment  by  wilL 
In  1825  the  husband  and  wife  appointed  the 
estate  to  such  uses  as  they  should  by  deed 
appoint ;  and  in  default  of  such  appointment,  to 
such  uses  as  the  wife  alone  should  by  deed  or 
will  appoint ;  and  in  default  of  appointment,  to 
the  uses  therein  mentioned.  In  February,  1827, 
the  wife  made  a  will,  devising  the  estate  to  her 
husband.  In  1840  it  was  observed,  that  by  mis- 
take the  life  estates  of  the  husband  and  wife  had 
not  been  relimited  by  the  deed  of  1825,  and  the 
husband  and  wife  directed  their  solicitor  "to 
prepare  such  a  deed  as  might  be  necessary  and 
proper  to  correct  the  mistake."  Upon  these 
instructions  he  prepared  a  deed,  which  the  hus- 
band and  wife  executed,  with  the  sole  object  of 
remedying  the  omission  of  the  life  estates.  By 
this  deed  the  husband  and  wife  exercised  their 
joint  power  over  the  entire  fee,  and  limited  the 
estate  to  such  uses  as  they  should  by  deed 
appoint ;  and  in  default  of  appointment,  to  and 
upon  uses  and  trusts,  during  the  lives  of  the 
husband  and  wife,  similar  to  those  in  the 
settlement ;  and  after  the  decease  of  the  survivor 
of  the  husband  and  wife,  to  such  uses  as  the 
wife  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  to  uses  which  for  prac- 
tical purposes  were  the  same  as  the  ulterior  ases 
limited  by  the  deed  of  1840.  The  wife  died  in 
1854.  In  a  suit  to  establish  the  will,  held,  by 
Romilly,  M.R.,  that  it  was  revoked  by  the  deed 
of  1840  : — Held,  on  appeal,  that,  assuming  the 
deed  of  1840  as  it  stood  to  be  such  as  to  revoke 
the  will,  there  was  an  equity  to  have  it  rectified 
on  the  ground  of  mistake,  as  it  went  beyond  the 
instructions  and  the  intention  of  the  parties, 
which  were  only  to  replace  the  life  estates,  and 
to  do  nothing  more,  and  that  the  will  must  there- 
fore be  established.  Walker  v.  Armgtrang,  S 
De  G.  M.  &  G.  631  j  25  L.  J.,  Ch.  738 ;  2  Jur. 
(N.8.)  959  ;  4  W.  R.  770. 

In  Favour  of  Wife  against  Hniband's 

Aisigneei.] — By  a  marriage  settlement  the 
father  of  the  intended  wife  covenanted  with  the 
intended  husband  to  pay  to  him,  his  executors, 
administrators,  and  assigns,  during  the  life  of  the 
father,  an  annuity  of  200Z.  The  husband  died 
insolvent,  and  his  assignees  claimed  the  annuity. 
The  court,  being  satisfied  that  it  was  the  inten- 
tion of  the  parties  that  it  should  be  paid  as  a 
provision  for  the  wife  and  her  children,  ordered 
the  settlement  to  be  amended,  and  decreed  that 
the  assignees  of  the  husband  had  no  claim  to  any 
part  of  it.  Pearee  v.  Verheke^  2  Beav.  333  ;  9 
L.  J.,  Ch.  203;  4  Jur.  117. 

By  Insertion  of  word  <<Hein.*'] — By  a 

marriage  settlement  the  wife's  interest  in  real 
estate  was  granted  and  assigned  to  trustees, 
their  executors,  administrators,  and  assigns, 
upon  the  usual  trusts  in  a  settlement,  with  the 
omission  of  the  word  "  heirs "  in  every  case  in 
which  the  fee  simple  was  evidently  intended  to 
be  passed  : — ^Held,that  the  deed  must  be  rectified 
by  the  insertion  of  the  word  "  heirs  "  in  order  to 
effect  the  intention  of  the  parties.  Bird^  In  re^ 
3  Ch.  D.  214. 

By   Insertion    of  words    <*or    Grsnd- 

cldldren.''] — A  settlement  directed  the  trustees. 
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immediately  after  the  decease  of  the  survivor  of 
the  husband  and  wife,  to  transfer  a  fund  unto 
and  amongst  all  and  every  the  son  and  sons, 
daughter  and  daughters,  of  the  husband  and 
wife,  and  the  children  of  such  son  and  sons, 
daaghter  and  daughters,  in  case  any  of  them 
shoiSd  be  dead  leaving  issue,  share  and  share 
alike ;  but  the  child  or  children  of  such  of  the 
said  sons  and  daughters  as  should  be  then  dead 
were  to  be  entitled  only  to  a  parentis  share ;  and 
in  case  there  should  be  no  child  or  children  of 
the  husband  and  wife  living  at  the  death  of  the 
survivor  of  them,  then  in  trust  to  transfer  the 
fund  to  the  survivor,  his  or  her  executors,  &c. 
There  were  three  children  of  the  marriage,  but 
they  all  died  before  either  of  their  parents ;  two 
of  them  left  children,  some  of  whom  survived 
both  their  grandfather  and  grandmother  : — 
Held,  that  the  surviving  grandchildren  were 
entitled  to  the  fund.  Green  v.  JBaUey,  14  Sim. 
635  ;  9  Jur.  636. 


By  Btrikiiig  out  ErroneoTU  Words.] — 


Form  of  rectifying  a  settlement  by  striking  out 
the  erroneous  words  and  endorsing  the  decree. 
Stock  V.  Vining,  25  Beav.  235. 

By  itriking  out  Words  of  Beferenee  to 

Partieular  Marriage.] — By  a  marriage  settle- 
ment lands  were  limited  to  the  use  of  the  first 
son  of  the  body  of  B.  on  the  body  of  P.  (his 
future  wife)  lawfully  to  be  begotten,  and  the 
heirs  male  of  the  body  of  such  son,  with  re- 
mainder to  the  use  of  the  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  B.  to  be  begotten  severally  and 
successively,  one  after  another,  as  they  and  every 
of  them  should  be  in  seniority  of  age  and  priority 
of  birth,  in  tail  male  : — Held,  that  the  eldest  son 
of  B.  by  his  second  marriage  (there  being  no 
issue  of  his  marriage  with  P.)  was  entitled  to  the 
lands  as  a  tenant  in  tail  in  preference  to  the 
second  son  of  such  marriage.  Bldke^  In  re^  19 
W.  B.  765. 

In  1848  estates  were,  in  exercise  of  a  power, 
appointed  to  the  use  of  Jane  W.,  in  fee,  and  the 
same  estates  were,  on  the  marriage  of  Jane  W. 
with  John  Wright,  vested  in  trustees,  to  sell,  and 
invest  the  proceeds  for  the  benefit  of  Mrs.  Jane 
W.,  for  life,  for  her  separate  use,  with  a  power 
to  her  of  appointment  in  favour  of  the  children 
of  the  said  intended  marriage.  John  Wright 
died,  leaving  his  widow  and  one  child  surviving. 
In  1856  Mrs.  Jane  W.  intermarried  with  John 
Whitham,  and  subsequently  filed  a  bill,  praying 
that  the  settlement  made  on  her  former  marriage 
might  be  rectified,  on  the  ground  that  it  was  not 
framed  in  accordance  with  her  intention.  On 
the  evidence,  the  court  directed  the  settlement  to 
be  rectified  by  striking  out  the  word  "  intended," 
and  inserting  the  words  "  the  said  Jane  W.,  by 
the  said  intended  or  any  future  husband."  _Afl^' 
lor  v.  Wright,  3  Jur.  (N.B.) 
770. 
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As  evidenoed  by  Becital.] — Settlement 

reformed,  according  to  the  intention  declared  in 
recital.   Payne  v.  Cbllier,  1  Ves.  171. 

Intention  not  Followed.] — Where  a  settlement 
shall  be  good  and  take  effect,  though  not  accord- 
ing to  the  intent  of  the  parties.  Marshall  v. 
Framh,  Pre.  Ch.  480  ;  Gilb.  143. 

Evidence  of  Intention  insufficient.] — Marriage 


settlement  not  altered  in  favoor  of  the  intention, 
the  recital  being  too  general,  nothing  dehors  the 
words  to  do  it  by.  If  anything  in  the  recital  by 
which  to  correct  it,  it  may  be  done.  Boran  v. 
B,o99, 1  Ves.  67,  59. 

By  a  marriage  settlement,  after  the  death  of 
the  husband  and  wife,  the  trustees  were  to  pay, 
assign,  and  transfer  the  capital  to  the  children 
of  the  wife  equally,  the  shares  to  be  paid  at 
twenty-one.  There  was  a  subsequent  proviso, 
that  if  there  should  be  no  such  child  living  at 
the  decease  of  the  survivor  of  the  parents,  then 
the  fund  was  to  go  over  to  S.  C.  There  was 
only  one  child  of  the  marriage: — Held,  that 
though  she  had  attained  twenty-one,  her  interest 
was  defeasible  by  her  death  before  the  survivor 
of  her  parents : — Held,  also,  that  the  settlement 
could  not,  on  the  evidence,  be  reformed.  Lloyd 
V.  Coclwr,  19  Beav.  140  ;  24  L.  J.,  Ch.  84  ;  1  Jur. 
(N.8.)  174. 

Trust  funds  were  limited,  after  the  death  of 
the  husband  and  wife,  to  the  children  of  the  mar- 
riage, to  be  vested  interests  at  their  respective 
ages  of  twenty-five  or  day  of  marriage  if  daugh- 
ters, which  should  first  happen,  with  benefit  of 
survivorship  in  the  event  of  any  dying  under 
that  age,  or  before  marriage  if  daughters.  The 
settlement  contained  powers  of  maintenance  and 
advancement: — Held,  that  the  language  of  the 
settlement  being  unambiguous,  its  legal  effect 
could  not  be  controlled,  and  that  the  limitations 
were  void  for  remoteness  ;  but  leave  was  given, 
to  the  children  to  adduce  evidence  that  the  settle- 
ment was  not  in  accordance  with  the  intention 
of  the  parties,  with  a  view  to  its  being  rectified. 
Morse,  In  re,  21  Beav.  174  ;  25  L.  J.,  Ch.  192  ; 
2  Jur.  (N.8.)  6  ;  4  W.  R.  148. 

Lands  stood  limited,  subject  to  certain  powers 
vested  in  the  plaintiff,  and  to  certain  charges  for 
his  own  benefit  and  for  the  jointure  of  his  wife, 
and  for  portions  for  his  younger  children,  to  his 
use  for  life,  with  remainder  to  his  sons  succes- 
sively in  tail  male,  with  remainder  to  trustees 
for  1,500  years,  in  trust,  in  the  event  of  failure 
of  his  male  issue,  to  raise  100,000/.  for  additional 
portions  for  his  daughters.  In  contemplation  of 
the  marriage  of  his  only  son,  the  plaintiff  and 
his  son  entered  into  an  agreement  for  resettle- 
ment, whereby  the  son  should  disentail  the  rever- 
sion and  limit  the  estates  after  the  plaintiff's 
decease,  and  subject  to  his  life  interest  and 
powers,  and  to  the  exercise  thereof,  and  all  sub- 
sisting charges,  to  such  uses  as  he  and  his  son 
should  then  appoint,  the  lands,  in  remainder, 
and  subject  as  aforesaid,  to  the  use  of  the  son 
for  life,  with  remainder  to  the  plaintiff's  first 
and  other  sons  successively  in  tail  male,  with 
remainder  to  a  nephew  of  the  plaintiff  and 
certain  other  nephews  successively  for  their 
lives,  with  remainders  to  their  first  and  other 
sons  successively  in  tail,  with  remainders  over. 
A  deed  of  resettlement  was  made  in  pursuance 
of  this  agreement,  and  thereby  the  lands  were 
appointed,  after  the  plaintiff's  death  and  subject 
to  his  life  estate  and  to  the  powers  thereto 
annexed,  and  of  the  jointure  and  any  other 
charges  upon  the  estates  to  which  he  might  be 
entitled,  to  the  use  of  his  son  for  life,  with 
remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  his  nephews 
successively,  and  remainder  over.  The  plaintiff 
and  his  solicitor  deposed  that  neither  of  them 
intended  by  the  agreement  or  settlement  to  dis- 
place the  terms  of  1,500  years  or  the  portions  of 
100,0002.  thereby  secured,  except  so  far  as  was 
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necessary  for  the  benefit  of  his  son  and  issue, 
but  it  did  not  appear  that  any  discussion  took 
place  on  the  subject,  or  that  it  was  mentioned  : 
— Held,  not  a  case  for  reforming  the  resettle- 
ment. Eltoe^  V.  JSlwes^  3  De  G.  F.  &  J.  667  ;  7 
Jur.  (N.S.)  747  ;  4  L.  T.  500  ;  9  W.  R.  820. 

By  a  marriage  settlement,  after  reciting  that 
the  lady  was  entitled  to  10,0O0Z.  in  possession, 
the  sum  was  settled  on  herself,  her  intended 
husband,  and  the  children  of  the  marriage. 
There  was  also  a  covenant  to  settle  all  her  after- 
acquired  property.  At  the  date  of  the  settle- 
ment she  was  not  entitled  to  any  money  in 
possession,  but  was  entitled  to  a  contingent 
interest  in  trust  funds  under  the  marriage  settle- 
ment of  her  father  and  mother,  and  the  10,000/. 
w&s,  in  fact,  advanced  by  the  father  out  of  his 
own  moneys.  After  his  death  a  bill  was  filed  by 
his  representatives  to  have  it  declared  that  his 
estate  was  entitled  to  be  recouped  the  10,000Z. 
advanced  by  him  on  his  daughter*s  marriage,  to 
the  extent  of  her  portion  in  the  trust  funds : — 
Held,  that  the  settlement  did  not  show  that  the 
10,000Z.  was  meant  to  be  an  accelerated  advance 
of  the  daughter's  share  in  the  trust  funds.  Brad- 
ford {Earl)  V.  JRomney  (Earl),  31  L.  J.,  Ch. 
497 ;  8  Jur.  (N.S.)  403  ;  6  L.  T.  208  ;  10  W.  R. 
414. 

Held,  also,  that  the  evidence  failed  to  show 
that  its  provisions  were  at  variance  with  the  real 
intention  of  the  parties,  and  therefore  that  the 
settlement  could  not  be  rectified.    lb. 

Mistake — Sabstitnted  Charge — ^Fine  proving 
InoperatiTe.] — ^Where,  under  a  marriage  settle- 
ment, a  sum  was  directed  to  be  raised,  to  which, 
under  the  limitations  of  the  settlement,  the 
plaintiff  would  be  entitled,  if  not  barred  by  a 
fine  levied  by  the  husband  and  wife  (there  being 
no  issue),  which  was  declared  to  be  inoperative 
to  that  effect ;  and  by  a  deed  of  covenant,  a 
similar  sum  was  charged  upon  the  husband's 
estate: — Held,  that  he  could  not  be  relieved 
from  such  second  charge  upon  the  ground  of 
mistake,  although  clearly  intended  to  be  substi- 
tuted in  lieu  of  the  former.  Farr  v.  Sheriffey  4 
Hare,  612  ;  16  L.  J.,  Ch.  89  ;  10  Jur.  630. 

Hot  Mutual.] — ^Where  a  marriage  settle- 
ment is  prepared  pursuant  to  the  intention  of 
one  of  the  parties,  but  under  a  mistake  as  to  the 
other,  it  cannot  be  rectified.  SelU  v.  Sells,  1 
Dr.  &  Sm.  42 ;  29  L.  J.,  Ch.  500 ;  8  W.  R. 
327. 

Where  a  clause  in  a  marriage  settlement  was 
framed  in  a  form  which  did  not  carry  out 
correctly  the  intention  of  the  intend^  wife, 
and  the  whole  clause  was  objected  to  by  the 
intended  husband,  but  the  objection  ultimately 
waived,  and  it  appearing  that  the  husband's 
attention  had  not  been  called  to  the  variance 
between  the  form  of  the  clause  and  the  intention 
of  the  wife : — Held,  that  this  was  not  a  case  of 
mutual  error,  and  a  bill  for  rectification  was 
dismissed.  Thompson  v.  Whitmore,  1  J.  &  H. 
268  ;  3  L.  T.  845  ;  9  W.  R.  297. 

Explanation  of  Deed  before  Sxeontion.] — 

On  clear  evidence  of  mistake,  a  marriage  settle- 
ment of  a  lady's  fortune  reformed,  by  striking  out  a 
proviso  against  anticipation  of  her  separate  estate, 
she  having  executed  it  on  a  representation  that 
the  most  unlimited  control,  both  over  principal 
and  interest,  was  secured  to  her,  it  having  been 
agreed  before  the  marriage  that  she  should  con- 


tinue to  possess  the  same  power  of  disposition 
which  she  then  had.  Torre  v.  Torre,  1  Sm.  &  G. 
816  ;  1  Eq.  R.  364  ;  1  W.  R.  490. 

Real  estate  was  settled  on  A.  for  life ;  remainder 
to  B.,  his  eldest  son  in  tail.  B.,  at  A.'s  request, 
joined  with  him  in  opening  the  entail  to  let  in  a 
charge.  The  estates  were  resettled,  and  several 
years  afterwards  B.  discovered  that  his  estate 
tail  had  been  cut  down  to  an  estate  for  life.  B. 
stated  that  he  had  joined  in  opening  the  entail 
on  the  understanding  that,  subject  to  the  charge 
and  to  certain  modifications  in  A.'s  power  of 
jointuring  and  charging  portions,  the  estates 
should  be  settled  precisely  as  they  had  pre- 
viously been.  A.  stated  that  he  had  been  under 
the  same  impression.  On  evidence  that  the  per- 
sons who  prepared  the  resettlement  had  explained 
the  limitations  to  A.  and  B.,  a  bill  filed  by  B.  to 
rectify  the  settlement  was  dismissed  with  costs. 
Jenner  v.  Jenner,  2  Giff.  232.  AflSrmed,  30  L.  J., 
Ch.  201 ;  6  Jur.  (N.s.)  1314 ;  3  L.  T.  488 ;  9  W.  R. 
109. 

By  a  marriage  settlement  made  in  1858,  pro- 
perty belonging  to  the  lady  was  invested  in 
trustees  for  the  benefit  of  the  wife  and  husband 
during  their  respective  Uves,  and  the  children  of 
the  wife  by  the  then  intended  or  any  future 
marriage,  and  in  default  of  such  children  for  the 
w^ife's  nephews  and  nieces  absolutely.  The 
settlement  contained  no  power  of  revocation,  and 
gave  the  wife  no  power  of  appointment  amongst 
her  nephews  and  nieces,  and  no  power  to  lease, 
to  appoint  new  trustees,  or  to  change  invest- 
ments. The  husband  died  :in  1865,  leaving  no 
issue.  On  a  bill  by  the  wife  to  set  aside  the 
settlement : — Held  (on  the  ground  that  she  had 
executed  the  deed  in  ignorance  of  its  effect, 
which  had  not  been  sufficiently  explained  to 
her,  and  that  the  nephews  and  nieces  were  mere 
volunteers,  and  not  within  the  consideration  of 
the  marriage),  that  the  trusts  of  the  deed  must 
be  declared  void,  and  the  trustees  be  ordered  to 
retransfer  to  her  the  property  comprised  in  the 
settlement.  Wollastmi  v.  Tribe,  L.  R.  9  Eq.  44  ; 
21  L.  T.  449  ;  18  W.  R.  83. 

In  a  marriage  settlement,  the  property  of  the 
wife  was  assigned  on  trust  to  pay  the  income  to 
the  wife  for  life  for  her  separate  use,  and  after 
her  decease  to  pay  an  annuity  of  2002.  a  year  to 
the  husband,  remainder  to  the  issue  of  the 
marriage,  and  in  default  of  issue  the  trustees 
were  directed  to  invest  the  trust  money  in  land, 
to  be  held  on  similar  trusts  as  were  subsisting 
in  respect  of  the  family  estate  of  the  wife's 
family  under  the  family  settlement.  There  was 
no  issue  of  the  marriage,  and  the  wife  now 
claimed  to  have  the  settlement  rectified,  on  the 
ground  that  her  attention  had  not  been  called  to 
the  fact  that  under  the  settlement  she  had  no 
power  of  disposing  of  the  property  in  the  event 
of  there  being  no  issue  of  the  marriage : — Held, 
that  the  settlement  must  be  rectified  by  insert- 
ing a  general  testamentary  power  of  appoint- 
ment by  the  wife  during  coverture,  and  a 
general  power  of  appointment  by  deed  or  will 
on  discoverture,  in  priority  to  the  ultimate 
trusts.  Cordeaux  v.  Fullerton,  41  L.  T.  651  ;  28 
W.  R.  320. 

Deed  Szeonted  under  Proteit.]— A  marriage 
settlement  was  drawn,  as  the  intended  husband 
alleged,  in  a  manner  contrary  to  the  agreement ; 
but  before  the  marriage  he  knew  its  contents 
and  executed  it  under  protest,  and  reserving  his 
right  to  set  it  aside : — Held,  that  he  could  not, 
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after  the  marriage,  sustain  a  suit  to  rectify  the 
settlement.    £aton  v.  Bennett j  34  Beav.  196. 

Mistake  in  Placing  Terms  for  Portion!.^— An 

elder  daughter,  where  there  is  a  son,  is  considered 
a  younger  child  by  a  court  of  equity,  and  the 
court  would  rectify  the  mistake  in  the  settle- 
ment ;  as  it  has  done,  where  term  for  raising 
Eortions  is  placed  after  estate  tail,  which  should 
ave  been  before.  Ileneage  y.  Ilunloke^  2  Atk. 
457. 

Where  a  mistake  in  placing  a  trust  term 
is  rectified.  Worsley  v.  Granville  (£5xrZ),  2 
Ves.  Sen.  833. 

In  a  marriage  settlement  a  term  for  years  for 
securing  younger  children's  portions  is,  by  mis- 
take, made  subsequent  to  the  estate  tail  limited 
to  the  sons ;  this  helped  in  equity.  Ucedale  y. 
Halfpenny^  2  P.  Wms.  161  ;  9  Mod.  66. 

OmlBiion  of  Provision  for  Bankruptcy  of 
Husband.] — Marriage  settlement  of  trader  not 
securing  the  wife's  fortune  in  the  event  of 
bankruptcy,  the  intention  appearing  to  be  so, 
amended  accordingly.  Uigginson  y.  Kelley^  1 
Ball  &  B.  252  ;  12  K.  R.  28. 

Marriage  settlement  not  providing  for  a  bond 
by  husband  to  trustee  for  wife's  fortune  being 
provable  in  the  event  of  his  bankruptcy  amended 
accordingly,  such  being  the  intention  of  the 
parties.     Verner,  Ex  partCj  1  Ball  &  B.  260. 

A  marriage  settlement  gave  the  income  of  the 
trust  funds  to  the  husband,  in  the  event  of  his 
surviving  the  wife,  until  death  or  bankruptcy. 
There  was  a  maintenance  clause  only  applicable 
after  the  death  of  the  husband.  The  wife  was 
dead,  and  the  husband  had  become  bankrupt. 
The  settlement  was  ordered  to  be  rectified  by 
making  the  maintenance  clause  applicable  upon 
the  bankruptcy  of  the  husband,  upon  the  oath 
of  the  husband  and  of  the  solicitor  who  pre- 
pared the  settlement,  that  such  had  been  the 
intention  of  the  parties  at  the  time  of  the  mar- 
riage. TovUinso-n  v.  Leigh^  11  Jur.  (N.s.)  962 ; 
14  W.  R.  121. 

For  Settlement  of  After-acquired  Pro- 
perty, and  for  Children  of  Future  Marriage.] — 

An  order  was,  in  1855,  on  the  application  of  the 
father  as  next  frieud,  made,  directing  a  trustee 
to  pay  certain  dividends  to  the  father  for  the 
maintenance  and  education  of  an  infant  daughter 
during  her  minority,  or  while  unmarried.  Pre- 
viously to  the  marriage  of  the  daughter,  the  draft 
of  a  proposed  settlement,  which  contained  a 
covenant  by  the  intended  husband  to  settle 
after-acquired  property  of  the  wife,  but  no  pro- 
vision as  to  the  children  by  a  future  husband, 
was  sent  to  the  intended  husband,  and  returned 
by  him  without  any  objection  thereto.  The 
marriage  took  place  before  the  draft  was  in- 
grossed.  A  post-nuptial  settlement,  which  con- 
tained no  covenant  to  settle  after-acquired  pro- 
perty, and  no  provision  for  children  of  the  wife 
by  a  future  husband,  was  executed.  Trustees 
subsequently  paid  funds  of  the  wife,  who  was 
still  a  minor,  into  court.  The  husband  and  wife 
presented  a  petition  for  a  transfer  of  the  funds 
to  them,  and  certain  inquiries  were  directed. 
The  chief  clerk  certified  that  the  settlement 
ought  to  contain  both  provisions.  The  court 
directed  only  that  the  after-acquired  property  of 
the  wife  should  be  made  subject  to  the  trusts 
of  the  settlement.  Iloare^  In  re,  9  Jur.  (N.s.) 
167 ;  1  N.  R.  161  ;  7L.  T.  623  ;  11  W.  R.  181. 


Against  Anticipation.]— Under  a  mar- 
riage settlement  trust  funds,  in  the  events  which 
had  happened  and  by  virtue  of  an  appointment, 
stood  limited  upon  trusts  for  A.  for  life,  for  her 
separate  use  without  power  of  anticipation,  re- 
mainder to  B.  absolutely.  The  trust  funds  had 
been  paid  into  court  in  a  suit  instituted  to  carry 
out  the  trusts  of  the  settlement.  On  B.  attain- 
ing twenty-one,  A.  and  B.  executed  a  resettle- 
ment by  which  the  trust  funds  were  limited 
upon  trusts  for  A.  for  life,  remainder  to  B.  abso- 
lutely. On  a  petition  for  payment  out  of  the 
trust  funds  to  the  trustees  of  the  resettlement, 
the  court  made  the  order  subject  to  the  insertion 
in  the  resettlement  of  a  clause,  similar  to  that 
contained  in  the  original  settlement,  restraining 
A.  from  anticipating  her  life  interest.  De  Mar- 
tana  y.  De  Mariana,  33  L.  T.  685  ;  24  W.  R, 
200. 

On  the  settlement  of  a  ward,  no  clause  against 
anticipation  was  attached  to  her  separate  life 
estate.  She  incumbered  her  interest : — Held, 
that  the  settlement  could  not  be  rectified  to  the 
prejudice  of  her  incumbrancers.  Blackie  v. 
Clark,  16  Beav.  595  ;  22  L.  J.,  Ch.  377. 

Ward  of  Court — Settlement  immediately  after 
attaining  Twenty-one— Ho  Provliion  for  Children 
of  Future  Marriage.] — A  female  ward  of  court 
being  entitled  to  funded  property  carried  to  her 
account  in  certain  suits,  in  possession  and  rever- 
sion, a  marriage  is  proposed,  and  certain  pro- 
posals for  a  settlement  taken  in  before  the  master, 
not  on  a  reference :  the  master  objects,  as  the 
intended  husband  is  to  settle  nothing,  and  the 
ward's  property  is  not  to  be  settlSi  so  that 
children  of  a  second  marriage  by  her  can  taka 
The  ward  being  on  the  eve  of  attaining  twenty- 
one,  the  marriage  is  postponed,  and  a  settlement 
according  to  the  former  proposals,  with  the 
addition  of  a  provision  that  in  the  event  of  there 
being  no  children  all  the  property  settled  and 
all  after-acquired  property  shall  go  over  abso- 
lutely to  her  brothers  and  sisters,  is  executed  a 
few  days  after  she  attains  twenty-one,  and  the 
marriage  takes  place.  A  few  months  after,  a 
petition  to  transfer  the  funds  to  the  trustees  is 
presented,  stating  the  settlement,  and  an  order  is 
taken  by  consent  upon  it  without  discussion. 
Thirty-one  years  elapse,  and  the  husbuid  dies, 
and  there  is  no  issue  of  the  marriage.  Eight 
years  after  she  became  a  widow,  a  bill  is  filed  by 
the  lady,  alleging  that  she  had  only  then  dis- 
covered the  true  nature  of  the  settlement,  and 
praying  that  it  might  be  set  aside  or  reformed^ 
and  such  a  settlement  made  as  ought  to  have 
been  made  upon  her  marriage.  It  is  contended 
for  the  plaintiff  that,  the  settlement  being  exe- 
cuted so  immediately  after  she  was  of  age,  she 
was  still  under  the  protection  of  the  court ;  and 
that,  as  she  distinctly  swore  that  although  the 
matter  was  discussed  she  knew  nothing  before 
the  period  alleged  of  its  true  nature,  she  was  en- 
titled to  such  a  settlement  as  the  court  would 
have  insisted  upon  at  the  time  of  the  marriage,, 
she  being  then  under  the  influence  of  her  mother,, 
who  managed  the  whole  matter.  The  defen- 
dant's contention  was,  that  lapse  of  time  was  a 
complete  bar  to  the  relief  asked,  even  if  the 
settlement  was  inequitable,  which  it  was  not,  in- 
asmuch as  it  was  natural  that  the  mother  should 
wish  to  provide  for  her  other  children  : — Held, 
that  the  settlement  ought  to  be  reformed  so  as  to 
give  the  lady  an  absolute  power  in  the  events 
which  had    happened ;   with    a    reference    to 
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tion  of  the  parties,  the  arraDgement  between 
them  could,  in  equity,  be  carried  into  execution, 
notwithstanding  such  variance.  Honyioood  ▼. 
Honywood,  2  Y.  &  C.  0.  C.  471. 


chambers  as  to  property  otherwise  arising. 
Costs  by  arrangement  out  of  the  fund.  Mtmey 
V.  Money,  3  Drew.  266  ;  3  Eq.  R.  996  ;  3  W.  R. 
425. 

Interest  of  Children  considered.]  —  Where 
children  under  marriage  settlement  have  obtained 
a  contingent  advantage,  the  court  will  not,  after 
the  marriage,  vary  it  to  the  prejudice  of  the 
issue.     CKeefe  v.  Calthorpe,  1  Atk.  17. 

As  against  Heir  of  Mother.] — Settlement 

reformed  in  favour  of  the  younger  children  against 
the  heir  of  the  mother  claiming  the  reversion  by 
a  letter  from  her  on  the  marriage  of  her  daughter, 
stating  the  intention.  Bargtow  v.  Kilvington, 
5  Ves.  693. 


As  against  Devisee  of  Father.] — Settle- 
ment after  marriage  reformed  in  favour  of  the 
issue  against  the  devisee  of  the  husband,  claim- 
ing under  the  reversion  by  his  letter  of  instruc- 
tions for  drawing  the  settlement,  but  this  equity 
•did  not  prevail  against  creditors.  Jenkins  v. 
Quinchujit,  cited,  6  Ves.  696. 

Hisstatement—Amonnt  of  Inenmbranoe.]  — 
Three  estates  belonging  to  A.,  two  of  them  being 
subject  to  mortgages  amoxmting  to  2,400Z.,  and 
the  third  being  subject  to  a  mortgage  for  3,000/., 
were  settled  for  valuable  consideration  upon  A. 
for  life,  remainder  to  his  wife  for  life,  remainder 
as  they  should  jointly  appoint,  "  for  the  purpose 
•of  raising  money,  by  way  of  mortgage  or  other- 
wise "  ;  and  in  default  of  appointment,  and  sub- 
ject thereto,  to  a  trustee  for  a  term  of  years,  to 
raise  such  a  sum,  not  exceeding  600Z.,  as  should 
be  owing  by  A.  in  reppect  of  two  sums  of  300/. 
each,  with  remainder  to  the  use  of  the  wife  for 
life,  with  remainder  to  the  husband  and  wife,  in 
equal  moieties.  A.  and  his  "wife  exercised  the 
joint  power  for  the  purpose  of  raising  600/.  and 
400/.  A.  died  insolvent : — Held,  this  was  no 
mortgage  of  the  wife's  estate,  and,  consequently, 
that  she  was  not  entitled  to  have  her  moietv 
exonerated  out  of  the  estate  of  the  husband. 
Scholefield  v.  Lochwood,  4  De  G.  J.  &  S.  22  ;  33 
L.  J.,  Ch.  106  ;  9  Jur.  (N.8.)  1258  ;  9  L.  T. 
1258;  12  W.  R.  114.  Affirming  32  Beav. 
434. 

The  settlement  was  expressly  made  subject  to 
the  subsisting  mortgage  ;  but  it  was  stated  to  be 
1,200/.  instead  of  1,400/.  There  was  clear  evidence 
of  this  being  a  mistake  : — Held,  that  the  parties 
claiming  under  A.  were  not  estopped  by  the 
statements  in  the  settlement,  and  that  it  was  not 
necessary  to  institute  formal  proceedings  to  have 
the  mistake  rectified.    Ih, 

Date  of  Will  referred  to.]  —  Under  a 

proviso  in  a  settlement,  to  which  A.  and  his 
eldest  son  B.  were  parties,  a  use  which  was 
limited  to  a  younger  son,  P.,  and  his  issue,  was 
made  to  shift  to  B.  in  the  event  of  P.  becoming 
entitled  in  possession  to  the  manor  of  S.  under 
certain  limitations,  which,  in  the  settlement, 
were  described  as  being  contained  in  the  will  of 
A.,  bearing  even  date  therewith.  The  wiU  of  A. 
contained  the  limitations  mentioned  in  the 
settlement,  but  bore  a  later  date,  which  was 
written  upon  an  erasuie  not  to  be  accounted  for : 
— Held,  that,  inasmuch  as,  under  the  circum- 
stances of  the  case,  the  variance  between  the  real 
date  of  the  will  and  that  mentioned  in  the 
settlement  did  not  affect  the  substantial  inten- 


Misapprehension  as  to  Validity  of  Marriage.] 
— In  contemplation  of  marriage  between  A.  and 
B.,  settlements  were  made  of  real  estate  belong* 
ing  to  B.,  the  intended  wife,  and  of  personalty 
belonging  to  A.,  the  intended  husband,  upon 
uses  and  trusts,  which  after  the  solemnisation  of 
the  marriage  were  to  arise  for  the  benefit  of  the 
husband  and  wife,  and  their  issue  ;  the  marriage 
ceremony  was  performed,  and  the  parties  lived 
together  as  husband  and  wife ;  but  after  the 
lapse  of  more  than  a  year,  and  before  the  parties 
had  any  children,  the  marriage  was  discovered  to 
be  void,  and  they  executed  deeds  purporting  to 
revoke  the  former  settlement ;  some  time  after- 
wards a  new  settlement  in  contemplation  of 
marriage  was  made,  including  the  same  property 
as  the  former,  but  differing  from  the  former  in 
the  interest  given  to  the  issue,  as  well  as  in  other 
provisions  ;  the  parties  then  intermarried,  and 
there  was  issue  of  the  marriage:— Held,  that  the 
first  settlement  being  founded  on  mistake  and 
misapprehension,  was  not  binding  on  the  parties, 
and  that  the  rights  of  the  issue,  both  as  to  the 
real  estate  and  the  personalty,  were  regulated  by 
the  second  settlement.  Robinson  v.  Dickenson^ 
3  Russ.  399  ;  7  L.  J.  (O.S.)  Ch.  70. 

As  to  Party  Entitled.]— A  settlement  of 

stock,  which  proceeded  on  a  clear  mistake  as  to  the 
party  in  whom  the  property  vested  : — Held,  not 
to  affect  the  rights  of  the  party  really  interested, 
no  intention  appearing  on  his  part,  although 
joining  in  the  aeed,  to  deal  otherwise  with  the 
property  than  on  the  footing  of  the  mistaken 
statement  of  the  title  contained  in  the  recitals. 
Ashurit  V.  Mill,  12  Jur.  1035. 

Misdescription  of  Benefioiaries.!  —  Pro- 
perty was  settled  on  John  Gamer,  ^amboum, 
and  Elizabeth  his  wife  and  her  children.  There 
was  a  person  named  John  Gamer  of  Samboum, 
whose  wife  was  Hannah,  but  they  were  not 
related  to  the  settlor.  There  was  also  a  William 
Gamer,  of  Beoley,  whose  wife  was  Elizabeth,  and 
she  was  a  niece  of,  and  intimate  with,  the  settlor : 
— Held,  that  the  latter  were  intended.  Garner 
V.  Garner^  29  Beav.  114  ;  7  L.  T.  182. 

Property  Omitted.] — Mrs.  D.,  by  her  marriage 
settlement,  reciting  her  title,  as  devisee,  to 
certain  freeholds  and  copyholds,  and  her  in- 
tention to  settle  her  freeholds  and  copyholds 
thereinafter  described,  conveyed  and  settled 
certain  freeholds  in  K.,  and  copyholds  at  B., 
which  belonged  to  Mrs.  D.  under  the  wilL 
Evidence  of  haste  in  the  preparation  of  the 
settlement  was  offered,  but  the  court  held,  that 
there  was  no  evidence  of  intention  to  include 
the  freeholds  at  B.  Chapman  v.  Cluipman^  1 
Jur.  473,688. 

Property  included  by  Mistake.] — The  court 
being  satisfied,  upon  the  evidence,  that  a  general 
description  of  property  had  been  inserted  in- 
advertently in  a  settlement,  and  not  for  the 
purpose  of  passing  an  estate,  which  the  general 
description  would  in  terms  comprise,  made  a 
declaration  that  the  general  description  had  been 
inserted  by  mistake,  so  far  as  regarded  the  es- 
tate in  question,  and  gave  the  parties  liberty  to 
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apply  as  they  might  be  advised.  Exeter  QMar- 
4^uis)  V.  Exeter  (^Afarchionett)^  3  Mjl.  &  Cr.  321 ; 
7  L.  J.,  Ch.  240  ;  2  Jur.  535. 

Words  inierted  by  Mistake.]— A.  being  seised 
of  estates  in  C,  and  having  proposed  to  settle  a 
certain  part  of  them  on  his  marriage,  a  settle- 
ment was  made  of  all  his  estates  in  C,  which 
were  intended  to  be  specified  and  described  in 
the  schedule  thereunder  written,  "  but  which 
schedule  is  not  intended  to  abridge  or  affect  the 
generality  of  the  description  hereinbefore  con- 
tained " : — Held,  from  the  proposal  and  other 
evidence,  that  the  words  quoted  were  inserted  by 
mistake.  Walsh  v.  Trevanionj  16  Sim.  178  ;  12 
Jur.  344. 

Husband  having  a  power  to  make  a  jointure 
of  any  part  of  the  estate  not  exceeding  400Z. 
per  annum,  covenants  on  his  marriage  to  settle 
lands  of  the  yearly  value  of  400Z.  clear  of  taxes 
and  reprises ;  he  afterwards  makes  a  settlement 
of  lands,  with  a  covenant,  that  if  they  should 
fall  short  of  400Z.  per  annum,  he  would  make  up 
<leficiency : — Held,  that  the  settlement  was  in- 
tended as  an  execution  of  the  power,  and  the 
making  the  jointure  clear  of  taxes  and  reprises 
in  the  articles  was  a  mistake.  Londonderry 
(^Countess)  v.  Waynes  2  Eden,  170  ;  Ambl.  424. 

Bepresentation  before  Settlement  —  Common 
Histake.] — Bill  by  husband  to  have  wife's  pro- 
perty, part  of  which  was  invested  in  stock,  made  up 
money,  on  ground  either  of  express  contract  or 
a  representation,  upon  which  the  marriage  took 
place,  dismissed  ;  the  description  by  articles, 
though  generally  "  the  sum  of  4,000/.,"  referring 
to  that  sum  in  settlement,  and  the  represen- 
tation under  circumstances  not  amounting  to 
warranty  and  proceeding  on  a  common  mistake. 
Ai$ulie  v.  Medlycott,  9  Ves.  13  ;  7  R.  R.  135. 

Payments  nnder  Mistaken  Constrnction.]  — 
Construction  of  a  clause  in  a  marriage  settle- 
ment. A  court  of  equity  will  not  direct  pay- 
ments made  under  a  mistaken  construction  of  a 
doubtful  clause,  in  a  settlement,  to  be  refunded 
after  many  years  of  acquiescence  by  all  parties, 
and  after  the  death  of  one  of  the  authors  of  the 
isettlement,  especially  where  subsequent  family 
arrangements  have  proceeded  on  the  footing  of 
that  construction.  Clifton  v.  Cockhurn.^  3  Myl. 
A  K.  74. 

Proeednre.l — A  settlement  of  a  trust  fund, 
whereby  no  legal  estate  was  affected,  reformecl 
by  a  declaration  in  the  decree  without  a  refer- 
once,  or  the  execution  of  any  fiesh  instrument, 
in  the  form  of  such  order.  Tehhitt  v.  Tebbittf  1 
Be  Q.  &  Sm.  506. 

By  marriage  settlement  lands  of  the  husband 
were,  by  mistake,  and  contrary  to  the  intention 
of  the  parties,  settled  upon  the  issue  of  the 
marriage.  Form  of  decree  to  rectify  the  settle- 
ment, the  contingent  limitations  to  the  unborn 
issue  not  being  capable  of  destruction.  Ilamil 
V.  White,  3  Jo.  &  Lat.  695. 

No  order  will  be  made  on  petition  to  reform  a 
settlement,  though,  by  mistake,  it  included  a 
fund  not  intended  to  be  settled.  Neither  can 
any  order  be  made  in  contravention  of  its  pro- 
visions so  long  as  the  settlement  is  unreformed. 
Malety  In  re,  31  L.  J.,  Ch.  465 ;  8  Jur.  (N.8.) 
226  ;  10  W.  B.  332. 

Under  the  circumstances,  a  settlement  could 
not  be  rectified  in  the  suit  as  constituted. 
Barron  v.  Barron,  2  Jones,  226. 


In  a  settlement  made  between  persons  sever- 
ally entitled  to  interests  under  a  will,  the  settlor, 
who  took  a  life  interest  under  the  settlement, 
covenanted  that  if   he  became  entitled  to  any 

property  exceeding  in  value  the  sum  of ,  he 

would  assign  the  same  to  the  trustees.  He 
afterwards  became  entitled  to  a  reversionary 
interest,  and  filed  a  bill  to  have  the  settlement 
rectified,  or  that  it  might  be  declared  that  the 
covenant  was  void.  Stuart,  V.-C,  dismissed 
the  bill,  without  costs  : — Held,  on  appeal,  that 
this  decision  was  correct,  as  the  court  would  not 
make  a  declaration  of  right  beforehand,  and 
that  the  covenant  could  not  be  considered  in- 
sensible, as  it  must  apply  to  capital,  and  not 
income.  Ft^fe  v.  Arhuthnot,  26  L.  J.,  Ch.  616  ; 
8  Jur.  (N.S.)  651 J  5  W.  R.  793— L.  C. 

Costs.] — In  a  suit  to  rectify  a  settlement, 
there  bemg  no  blame  imputable  to  any  parties, 
the  costs  are  payable  out  of  the  fund.  Stock  v. 
Vinbig,  25  Beav.  235. 

Mistake  by  Serivener.] — No  advantage  to  be 
taken  of  a  scrivener's  mistake  in  settlement. 
Hunburn  v.  CurtU,  Fitzg.  118. 


Of  Solicitor.]— Parol  evidence  admitted 


to    prove    mistake  of    solicitor    in   settlement. 
Rogen  v.  Earl,  Dick.  294. 

A  memorandum  by  a  solicitor  of  verbal  in- 
structions will  not  be  treated  as  a  written  in- 
struction so  as  to  prevent  a  decree  for  a 
rectification  of  a  settlement  made  in  accordance 
with  the  memorandum.  Henry  v.  Naghten,  14 
W.  R.  814. 


liability.] — When  a  suit  for  the  rectifi- 


cation of  a  marriage  settlement  has  been  ren- 
dered necessary  by  the  neglect  of  the  solicitor 
employed  to  prepare  it,  the  court  has  no  juris- 
diction to  make  the  solicitor  pay  the  costs  of  the 
suit,  when  he  has  not  been  guilty  of  any  fraud. 
Clark  V.  Glrdmod,  7  Ch.  D.  9  ;  37  L.  T.  614  ; 
25  W.  R.  575. 

The  remedy  against  the  solicitor  in  such  a  case 
is  by  action  for  damages.    lb, 

A  woman's  fortune  was  settled  on  her  mar- 
riage to  her  separate  use,  except  a  sum  of 
lO.UOOZ.,  which  had  been  settled  on  her  marriage 
with  a  former  husband,  and  which  the  woman 
understood  to  be  still  standing  upon  trust  for 
her  separate  use.  This  was,  however,  a  mistake, 
as  the  trusts  of  the  former  settlement  -did  not 
extend  to  future  covertures.  Shortly  after 
the  marriage  the  parties  separated,  and  were 
ultimately  divorced  on  the  ground  of  the  hus- 
band's adultery : — Held,  that  whether  the  wife 
was  or  was  not  entitled  to  a  rectification  of  the 
settlement,  she  was  entitled  in  equity  to  a  settle- 
ment ;  and  the  court  settled  the  whole  fund 
upon  her,  although  she  had  other  property 
sufficient  for  her  support.  The  husband's  con- 
duct ought  to  be  taken  into  account  in  consider- 
ing the  question  of  the  wife's  equity  to  a 
settlement.  The  omission  in  the  settlement 
having  arisen  from  the  mistake  of  the  lady's 
solicitor  who  prepared  the  deed,  and  who  was 
also  a  trustee  under  it,  the  court  refused  to 
allow  him  his  costs  in  the  suit.  Barrow  v. 
Barrow,  19  Beav.  529.  S.  C,  on  appeal,  3  Eq. 
R.  149;  24  L.  J.,  Ch.  267  ;  3  W.  R.  122. 

Covenant  to  remedy  Mistake  not  Voluntary.] 

— Feme  seised  of  a  copyhold  on  marriage  of  her 
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daughter  to  J.,  surrenders  it  to  the  use  of  J.  and 
his  intended  wife,  and  the  heirs  of  their  bodies  ; 
remainder  to  J.  in  fee.  The  marriage  takes 
efEect,  the  husband  signs  a  writing,  whereby  he 
owns  that  the  limitation  of  the  remainder  in  fee 
to  him  was  a  mistake,  and  that  it  was  intended 
to  be  to  his  wife  ;  and  accordingly  covenants  to 
stand  seised  of  the  remainder  in  fee  in  trust  for 
the  wife  in  fee  ;  this  is  not  a  mere  voluntary 
covenant,  and  equity  will  compel  the  perform- 
ance of  it.    Raiidall  v.  Randall,  2  P.  Wms.  464. 

2.  Vabiancb  between  Articles 
AND  Settlements. 

Bure — Articles  Followed.]— Where  a  settle- 
ment made  before  marriage  purports  to  be  in 
pursuance  of  the  articles,  but  is  not  in  conformity 
therewith,  that  is  conclusive  ground  for  correct- 
ing the  settlement  without  further  evidence,  and 
though  the  articles  and  the  settlement  were  both 
before  the  marriage,  and  the  settlement  does  not 
purport  to  be  made  in  pursuance  of  the  articles, 
yet  if  it  be  clearly  established  that  it  was  inten- 
ded to  be  made  in  pursuance  of  the  articles,  and 
is  not  in  conformity  .therewith,  the  court  will 
rectify  the  mistake.  Bold  v.  Hutchinson^  5 
De  G.  M.  &  G.  558  ;  25  L.  J.,  Ch.  598 ;  2 
Jur.  (N.S.)  97  ;  4  W.  R.  3.  Affirming  20  Bcav. 
250. 

Upon  a  treaty  of  marriage,  the  father  of  the 
intended  wife  said  to  the  plaintiff,  the  intended 
husband,  *'  1  pledge  you  my  word  that  after  the 
death  of  my  wife  and  myself,  my  daughter  will 
have  10,000/.  at  the  very  least."  Heads  of 
articles,  which  were  subsecjuently  drawn  up 
under  the  sanction  of  and  approved  by  the 
father,  and  intended  as  instructions  for  a  settle- 
ment, contained  the  following  passage  :  "  A  cove- 
nant is  to  be  drawn  up  by  which  Sir  W.  H.  (the 
father)  guarantees  that  his  daughter  shall,  at  the 
decease  of  both  parents,  have  a  property  of  not 
less  than  10,000/."  In  the  settlement  which  was 
afterwards  executed,  before  the  marriage,  there 
was  a  recital  to  that  effect,  but  there  was  no 
express  covenant  by  the  father  to  make  good 
that  sum.  On  a  bill  filed  bv  the  husband,  who 
had  survived  his  wife,  against  the  executor  of 
the  father  : — Held,  that  although  the  settlement, 
if  it  stood  alone,  could  not  have  been  rectified, 
yet  that,  having  regard  to  the  articles  and  repre- 
sentation made  by  the  father,  there  was  sufficient 
evidence  of  mistake  to  authorise  the  court  to 
make  the  settlement  conformable  to  tlie  articles, 
and  that  the  estate  of  the  father  was  bound  to 
make  up  the  portion  of  his  daughter  to  the  stipu- 
lated sum.    Ih, 

Held,  also,  that  the  representation  of  the 
father,  though  not  afterwards  fulfilled,  yet  being 
of  intention  merely  and  not  of  fact,  did  not 
amount  to  such  a  misrepresentation  as  would 
entitle  the  husband  to  relief  in  equity  on  the 
ground  of  fraud.    Ih. 

Articles,  and  a  settlement  mentioned  to  be 
made  in  pui*suance  thereof,  were  both  made 
before  the  marriage,  but  the  settlement  varied 
from  the  uses  in  the  articles.  Decreed  to  go  ac- 
cording to  the  articles.  Honour  v.  Honaur^  2 
Vern.  658  ;  1  P.  Wms.  123. 

The  court  will  not  rectify  a  settlement  which 
varies  the  interest  of  an  adult  from  what  it 
appears  to  be  under  the  articles,  to  his  dif^advan- 
tage,  unless  where  it  was  clearly  intended  that 
the  settlement  should  pursue  the  articles.  Par- 
ty7i  V.  Roberts,  Ambl.  315. 


Articles  previous  to  settlement  cannot,  in 
general,  be  read  to  construe  the  settlement,  un- 
less the  bill  is  brought  to  rectify  the  settlemeut^ 
or  the  settlement  refers  to  them.  Pritchard  v. 
Quinckant,  AmbL  147. 

Settlement  set  right  according  to  articles. 
Langley  v.  Furlong,  Dick.  316  ;  Neal  v.  Cv^y 
Dick.  613. 

Settlement  under  articles  from  which  it  de- 
viated set  right ;  and  what  estate  was  damnified 
by  tenant  for  life  not  upholding  it,  declared 
specialty  debt,  and  to  be  answered  out  of  hia 
assets.    lb, 

Articlei  disoharged  by  Sabieqnent  Articles 
imposing  Condition.] — A  sum  of  2,000/.  was  by 
certain  articles  provided  for  the  daughters  of  a 
marriage,  without  any  restriction  as  to  the  time 
of  payment.  By  subsequent  articles  between  the 
father  and  his  eldest  son,  the  former  security 
was  discharged,  and  securities  to  the  amount  of 
8,000/.  substituted  for  it,  part  provided  by  the 
father  and  part  by  the  son.  The  intent  was 
declared  to  be,  that  if  the  three  daughters  re- 
spectively should  marry  with  the  consent  of  their 
father  (or  after  his  death,  of  their  mother),  they 
should  receive  each  a  certain  portion  of  the  said 
8,000/.  on  the  day  of  her  marriage,  with  interest 
from  that  day  ;  and  in  case  any  of  them  should 
marry  without  such  consent,  or  if  any  of  them 
should  die  before  she  was  married  as  aforesaid^ 
her  share  should  go  between  the  others  or  to  the 
survivor  ;  and  such  of  them  as  should  be  un- 
married at  their  father's  death  were  to  receive 
interest  on  their  respective  portions  by  way  of 
maintenance.  After  the  death  of  the  father  and 
mother,  two  of  the  daughters  married  and  re- 
ceived their  portions  ;  the  third  having  attained 
twenty-one  years,  though  unmarried,  was  held 
entitled  to  have  her  portion  raised.  Nvgent  v» 
Clare,  Wall.  Lyn.  106. 

Where  Articles  wrongly  Beoited.] — Articles, 
on  marriage,  to  settle  land  on  husband  and  wife 
for  life  ;  remainder  to  heirs  male  of  body  of  wife 
byhusbmd  ;  remainder  to  heirs  male  of  husband 
by  other  wife ;  remainder  to  heirs  female  by 
wife.  A  settlement  is  made  before  marriage,  and 
said  to  be  in  pursuance  of  articles  whereby  lands, 
are  limited  to  husband  for  life,  without  waste, 
and  with  power  of  making  leases  ;  remainder  to 
first,  kc,  sons  of  marriage  in  tail  male ;  remainder 
to  first,  &c.,  sons  in  tail  by  other  marriage ;  re- 
mainder to  heirs  of  body  of  husband.  There  are 
issue  two  daughters.  Husband  suffers  recovery 
and  devises  premises  to  his  sister  ;  daughters, 
may  compel  a  reconveyance  to  them.  West  ▼. 
Erlsey,  1  Comyns,  412  ;  2  P.  Wms.  349.  S,  C,  oo 
appeal,  1  Bro.  P.  C.  225. 

Where  Agreement  recited  differing  from 
Articles.] — A  marriage  settlement  recited  that 
upon  the  treaty  for  the  intended  marriage  it  was 
agreed,  in  order  to  make  a  suitable  provision  for 
the  intended  wife  and  the  issue  of  the  marriage, 
that  the  estate  should  be  settled  in  manner 
thereinafter  mentioned.  There  were  ante-nuptial 
articles,  under  which,  according  to  their  true 
construction,  portions  were  to  be  raised  for  a 
daughter  or  daughters,  under  the  general  designa- 
tion of  younger  children.  The  settlement  did 
not  expressly  refer  to  those  articles,  but  there 
was  evidence  to  show  that  there  was  no  other 
agreement  between  the  contracting  parties.  By 
the  settlement,  the  estates  were  limited  strictly 
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to  the  male  issne  of  the  marriage,  subject  to  a 
term,  the  trusts  of  which  were,  "  in  case  there 
should  be  issue  of  the  intended  marriage  an 
eldest  or  only  son,  and  also  one  or  more  other 
child  or  children,"  to  raise  a  portion  or  portions 
for  such  child  or  children,  of  different  amounts, 
according  to  their  number,  corresponding  with 
the  amounts  and  numbers  of  the  younger 
children  mentioned  in  the  articles.  There  was 
issue  of  the  marriage  but  one  child,  a  daughter  : 
— Held,  that  the  trusts  of  the  term  should  be 
reformed,  so  as  to  provide  for  her  a  portion  of 
the  amount  stated  in  the  articles  for  one  younger 
child.  Xinff  v.  King-Harman^  Ir.  R.  7  £q. 
446. 

Where  Settlement  never  Ezeented.]— Plaintiffs 
file  a  bill  to  compel  the  execution  of  a  settle- 
ment, which  was  prepared  but  never  executed, 
by  reason  of  the  death  of  one  of  the  parties.  On 
the  hearing  it  appeared  that  the  settlement  so 
prepared  differed  materially  from  the  articles  on 
which  it  was  founded,  to  the  prejudice  of  the 
plaintiffs.  The  court  wiU  direct  a  settlement 
according  to  the  articles,  notwithstanding  the 
plaintiffs  do  not  pray  relief  so  beneficial  to 
themselves.    Jhirant  y.  Durant,  1  Cox,  68. 

Constraetion.] — ^Where  the  articles  and  the 
indenture  of  settlement  bear  date  on  the  same 
day,  as  in  this  case,  they  must  be  considered  as 
one  and  the  same  act,  and  a  different  construc- 
tion ought  not  to  be  put  upon  them,  lleneage  v. 
HmdoUe,  2  Atk.  457. 

Articles  are  considered  in  a  court  of  equity  as 
minutes  only,  which  the  settlement  may  explain 
more  at  large.  Blandford  v.  Marlboraugh,  2 
Atk.  545. 

No  difference  between  articles  unexecuted  in 
toto  or  in  part ;  for  the  ground  the  court  goes 
upon  is,  what  is  covenanted  to  be  done  is  con- 
sidered as  done.    lb. 

Where  Artielee  before,  Settlement  after,  Mar- 
riage.]— Settlement,  after  marriage,  purporting 
to  be  pursuant  to  articles  before,  but  differing, 
not  supported.  But,  secus,  if  both  before  mar- 
riage, except  where  the  settlement  purports  to  be 
pursuant  to  such  articles.  I^'ffg  v.  Ooldwlre, 
Cas.  t.  Talbot,  20. 

Contract  Evideneed  by  Beeital  only  not 

Enforced.] — A  post-nuptial  settlement  of  money 
recited  an  ante-nuptial  contract.  By  the  settle- 
ment, those  children  who  8ur\'ived  their  parents 
alone  took,  but  by  the  contract,  as  recited,  all 
the  children  took  vested  interests  at  their  birth. 
The  recital  being  the  only  proof  of  the  conti*act : 
— Held,  that  the  court  must  act  on  the  settle- 
ment. Mignan  v.  Parry ^  31  Beav.  211  ;  31 
L.  J.,  Ch.  819  ;  8  Jur.  (N.8.)  364  ;  7  L.  T.  88  ; 
10  W.  R.812. 

Variation  by  Agreement  not  Allowed.] — 

A  lady  possessed  of  about  12,000/.  consols,  being 
engaged  to  be  married,  a  draft  settlement  in  the 
usual  form  was  submitted  to  the  intended 
husband,  who  objected  to  some  of  its  provisions, 
and  insisted  that  if  there  should  be  no  children 
and  he  should  survive  his  wife,  the  fund  should 
belong  to  him.  Articles  embodying  this  pro- 
vision were  hastily  signed  before  the  marriage ; 
and  after  the  mi  rriage,  the  fund  having  bcjn 
transferred  to  the  trustees,  a  draft  settlement  in 


execution  of  the  articles,  was  prepared,  but 
objected  to  by  the  husband,  and  as  ultimately 
executed,  contained  limitations  to  the  husband 
and  wife  and  the  survivor  for  their  lives,  and  as 
to  the  capital  to  the  children  of  the  marriage 
absolutely,  not  to  such  as  should  attain  twenty- 
one  or  marry,  and  without  any  limitation  over,, 
in  the  event  of  the  death  of  a  son  or  of  an  un* 
married  daughter  under  twenty-one.  There  was- 
also  a  provision  that  if  there  should  be  no  child 
of  the  husband  and  wife,  and  the  husband  should 
survive  the  wife,  the  fund  should  belong  to  him  ; 
but  the  deed  contained  no  alternative  limitation 
in  the  events  of  there  being  no  child,  and  of  the- 
wife  surviving  the  husband.  The  husband 
brought  no  property  into  settlement.  In  th& 
event,  one  child  was  bom,  but  died  an  infant  in 
the  lifetime  of  both  parents.  The  husband 
died  ;  and  his  representative  claiming  the  fund,, 
subject  to  the  widow's  life  interest — upon  bill  by 
the  widow  for  rectification  of  the  settlement,  and 
for  a  declaration  that  she  was  entitled  to  the 
fund  : — Held,  that  the  transfer  of  the  fund  to 
the  trustees  was  not  a  reduction  into  possession 
by  the  husband.  Cagan  v.  Dt{ffield^  46  L.  J.,. 
Ch.  307  ;  2  Ch.  D.  44  ;  34  L.  T.  593  ;  24  W.  B. 
905— C.  A. 

Held,  also,  that  the  settlement  was  not  Id 
accordance  with  the  articles,  and  that  it  ought 
to  be  rectified ;  and  that,  in  the  events  which 
had  happened,  she  was  entitled  to  the  fund. 
lb. 

Held,  also,  that  she  was  entitled  to  the  arrears- 
of  income  due  at  the  death  of  the  husband* 
lb. 

Poit-nnptial  Settlement  Bectified  in  Accord- 
ance  with  Unexecuted  Ante-nuptial  Settlement.] 
— An  order  was,  in  1855,  on  the  application  or 
the  father  as  next  friend,  made,  directing  a 
trustee  to  pay  certain  dividends  to  the  father  for 
the  maintenance  and  education  of  an  infant 
daughter,  during  her  minority,  or  while  un- 
married. Previously  to  the  marriage  of  the 
daughter,  the  di'aft  of  a  proposed  settlement, 
which  contained  a  covenant  by  the  intended 
husband  to  settle  after-acquired  property  of  the 
wife,  but  no  provision  as  to  the  children  by  & 
future  husband,  was  sent  to  the  intended 
husband,  and  returned  by  him  without  any 
objection  thereto.  The  marriage  took  plac& 
before  the  draft  was  ingrossed.  A  post-nuptial 
settlement,  which  contained  no  covenant  to 
settle  after-acquired  property,  and  no  provision 
for  children  of  the  wife  by  a  future  husband,  was- 
executed.  Trustees  subsequently  paid  funds  of 
the  wife,  who  was  still  a  minor,  into  court.  The 
husband  and  wife  presented  a  petition  for  the 
transfer  of  the  funds  to  them,  and  certain 
inquiries  were  directed.  The  chief  clerk  certified 
that  the  settlement  ought  to  contain  botb 
provisions.  The  court  directed  only  that  the 
after-acquired  property  of  the  wife  should  be- 
made  subject  to  the  trusts  of  the  settlement. 
Hoare'i  Trusts,  In  re,  9  Jur.  (N.s.)  167  ;  1  N.  R^ 
161  ;  7  L.  T.  523  ;  11  W.  R.  181. 

Voluntary  Agreement  to  Be-settle— Mistake  in. 
Limitation — Bights  of  Unborn  Iisne.] — A.  being 
seised  of  an  estate  for  life  with  remainder  in  tail 
to  B.  in  several  denominations  of  lands,  entered 
into  a  voluntary  agreement  with  B.  to  re-settle 
the  lands,  and  that  A.  should  be  made  tenant 
for  life  in  one  portion  X.  as  of  his  former  estate,, 
with  remainder  in  tail  therein  to  B.    The  settle- 
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ment  being  prepared,  supposed  to  embody  this 
agreement,  and  executed,  the  lands  of  X.  were 
thereby  by  mistake  limited  to  B.  for  life  only, 
with  remainder  to  his  heirs  male  in  strict  settle- 
ment. The  mistake  being  some  time  afterwards 
discovered  after  the  death  of  A.,  and  before  the 
birth  of  any  issue  of  B.,  on  a  bill  filed  by  B.  to 
have  the  mistake  corrected : — Held,  that  the 
court  could  not  bind  the  rights  of  the  unborn 
issue  so  as  to  divest  them  of  any  legal  estates 
thereunder,  or  amend  or  correct  the  deed  itself, 
but  declare  only  the  rights  of  the  parties 
according  to  their  original  intention  and 
contract.  Richards  v.  Fitzgerald ^  9  Ir.  Eq.  R. 
486. 

What  amonntB  to  a  Contract  —  Fropoial 
Approved  by  Court — Variation  of  Terms  bona 
£de.] — On  the  proposed  marriage  of  the  infant 
daughter  of  one  who  was  non  compos  mentis,  a 
petition  was  presented  to  the  lord  chancellor, 
under  the  stat.  4  Geo.  4,  c.  76,  s.  17,  for  his 
consent,  in  order  to  obtain  a  licence.  The 
petition  was  referred  to  the  master ;  and  the 
intended  husband,  by  affidavit,  stated  that  he 
had  agreed  to  make  a  certain  settlement.  The 
master  reported  in  favour  of  the  marriage,  and 
the  report  was  confirmed.  The  parties  did  not 
avail  themselves  of  the  consent  of  the  lord 
chancellor,  but  shortly  afterwards  married, 
under  the  act  6  &  7  Will.  4,  c.  85,  without  license. 
The  settlement  mentioned  in  the  affidavit  was 
not  made,  the  parties  having  entered  into 
articles  for  a  different  settlement :  —Held,  that 
the  proposal  laid  before  the  master  amounted 
to  a  contract,  which,  in  the  absence  of  any 
settlement  properly  substituted  for  it,  the  court 
would  enforce.  Semble,  it  was  not  incompetent 
to  the  parties  before  the  marriage  to  vary  bonft 
^de  the  terms  of  the  contract,  notwithstanding 
it  had  been  approved  by  the  court.  Cook  v. 
Fryer,  1  Hare,  498  j  11  L.  J.,  Ch.  284  ;  6  Jur. 
479. 

3.  Bbotification    op    Voluntaby   Settle- 
ments. 

Principlee.] — In  legal  conveyances,  if  defective, 
the  court  will  not  assist  against  the  heir,  unless 
there  is  a  meritorious  consideration.  Wright  v. 
Unalefield,  AmbL  474 ;  2  Eden,  239. 

Voluntary  conveyances  seldom  relieved  in 
equity  where  defective  in  form  at  law,  Bonham 
V.  Newcomb^  2  Vent.  365. 

Omiseion.] — Omission  in  a  voluntary  convey- 
ance not  supplied  in  equity.  Lee  v.  Herdeyy  1 
Vern.  37. 


Intention  of  Settlor.] — A.  B.  being  desi- 


rous of  voluntarily  settling  property  on  the  female 
•descendants  then  in  existence  of  C.  D.,  by  deed 
reciting  this  desire,  and  that  certain  persons 
therein  named  were  the  only  descendants  then 
in  life  of  C.  D.,  settled  a  part  of  the  property  on 
the  persons  so  named,  and  reserved  to  himself  a 
power  of  appointing  the  remaining  part  of  the 
property  amongst  such  several  persons  before 
named,  which,  in  default  of  appointment,  was 
given  to  those  several  persons  named  ;  he  after- 
wards discovered  that  there  were  other  des- 
cendants in  existence  of  C.  D.,  who  had  been 
omitted,  and  to  remedy  the  omission  he  appointed 
a  part  of  the  fund  to  an  object  of  the  power, 
upon  his  executing  bonds,  for  the  payment  to 


the  persons  newly  discovered  of  the  amount  when 
received : — Held,  that  the  appointment  was  void, 
and  that  the  court  would  not,  in  a  suit  to  have  the 
rights  of  the  parties  to  the  appointed  fund  declared, 
determine  whether  the  case  was  such  as  to  entitle 
the  parties  to  have  the  settlement  reformed 
according  to  the  intention  of  the  settlor.  Lee  v. 
Fernie,  1  Beav.  483. 

Deed  Szeented  in  Ignorance  of  Legal  S£Eeet.] 

— The  circumstances  under  which  a  voluntary 
settlement  may  be  rectified,  considered.  lAMer 
V.  Hodgson,  L.  R.  4  Eq.  30 ;  15  W.  R.  547. 

Where  a  sum  of  money  was,  without  valuable 
consideration,  placed  in  the  hands  of  a  trustee, 
to  be  held  upon  certain  trusts  then  declared ; 
and  it  was  agreed  that  the  transaction  should  be 
ratified  and  completed  by  the  execution  of  a 
deed,  and  a  deed  was  afterwards  prepared  and 
executed,  which  was  wholly  inconsistent  with 
the  trusts  declared  by  parol ;  the  court  ordered 
such  deed  to  be  delivered  up  and  cancelled, 
and  the  money  repaid  to  the  settlor,  who  had 
executed  the  deed  in  ignorance  of  its  legal 
effect.    Ih, 

Bighti  of  Tolnnteer  ai  against  Settlor.] — 
A  volunteer,  under  a  settlement  declaring  the 
trusts  of  property  placed  in  the  hands  of  trustees, 
is  entitled  to  file  a  bill  to  have  an  error  rectified, 
even  though  the  effect  of  the  error  should  be  to 
carry  back  the  fund  to  the  original  settlor. 
Thompson  v.  Whitmore,  1  J.  &  H.  268  ;  8  L.  T. 
845  ;  9  W.  R.  297. 

The  court  will  not  rectify  a  voluntary  deed,  so 
as  to  carry  out  the  alleged  intentions  of  the 
parties,  unless  all  the  parties  consent ;  if  any 
object,  the  deed  must  wholly  stand  or  wholly  falL 
Broun  v.  Kennedy,  33  Beav.  133  ;  33  L.  J.,  Ch. 
71  ;  9  Jur.  (N.s.)  1163 ;  9  L.  T.  802 ;  12  W.  R. 
224. 

A  voluntary  deed  cannot  be  reformed  in 
equity,  as  against  the  grantor.    Ih. 

If  a  voluntary  deed  fails  to  carry  into  effect 
the  intentions  of  the  parties,  it  cannot  be  re- 
formed, except  with  the  consent  of  the  donor. 
Phillipson  v.  Kerry,  32  Beav.  628. 

Power  of  Beyooation  supplied.] — A  father 
being  seised  in  fee  of  a  Lirge  estate,  and  having 
a  small  estate  for  life  with  remainder  to  his  son 
in  tail  male,  the  father  and  son  executed  a  deed  of 
conveyance  to  the  father  in  fee  of  the  small  estate, 
and  a  deed  of  settlement  of  the  large  estate  to  the 
use  of  the  father  for  life,  with  remainder  to  the 
son  for  life,  with  remainder  to  the  eldest  and 
other  sons  of  the  son  successively  in  tail  male. 
The  deed  contained  no  powers  of  jointuring 
widows  or  of  raising  portions  for  younger  chil- 
dren. A  joint  power  of  revocation  appeared  in 
the  draft  as  originally  prepared  by  counsel,  but 
had  been  struck  out.  The  father  and  son  had 
each  a  wife  and  a  large  family,  and  each  declared 
that  had  he  been  aware  of  the  effect  of  the  deetl 
he  would  not  have  executed  it : — Held,  that 
under  the  circumstances  the  deed  must  be 
rectified  by  adding  a  power  of  revocation,  and 
with  the  plaintiff's  consent  it  was  directed  that 
a  new  settlement,  with  all  proper  powers,  should 
be  made  under  the  direction  of  the  court.  Wei- 
man  v.  Wehnan,  49  L.  J.,  Ch.  736  ;  15  Ch.  D. 
570:  43L.  T.  145. 

Held,  also,  that  the  settlement  was  volun- 
tary as  regarded  all  pereons  other  than  the 
plaintiffs.    Ih. 
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4.  Evidence  and  Onus  op  Pboop. 

Evidenoe  must  be  clear  m  to  Intention  and 

3Ciitake.] — The  court  will  not  reform  a  settle- 
ment, on  the  ground  of  mistake,  unless  the 
evidence  as  to  the  mistake,  and  as  to  the  real  in- 
tention of  the  parties,  is  perfectly  clear  and 
satisfactory.  Whether  the  court  would  entertain 
such  a  suit,  on  the  ground  of  the  discovery  of 
matter  constituting  a  new  case,  after  the  sub- 
ject of  the  suit  had  been  adjudicated  upon  and 
disposed  of  by  a  foreign  tribunal  of  competent 
jurisdiction,  when  it  did  not  appear  that  the  new 
matter  might  not  still  be  made  available  before 
the  foreign  tribunal,  according  to  the  course  of 
prcx^eeding  there,  quaere.  Breadalhant  (^MarquU) 
V.  Chandos  (^MarquU^,  2  MyL  dc  Cr.  711 ;  7  L.  J., 
Ch.  28. 

In  order  to  enable  the  court  of  chancery  to 
rectify  a  settlement,  it  must  be  proved  that  it 
was  drawn  in  its  existing  form  by  a  mistake 
common  to  all  the  parties  to  it.  If  the 
evidence  be  such  as  to  make  it  doubtful 
%vhether  this  was  so  or  not,  the  utmost  that 
the  court  will  do  is  to  direct  further  inquiry. 
It  is  not  enough  that  the  deed  is  contrary  to 
the  clear  intention  of  the  settlor ;  if  any  irre- 
vocable changes  of  condition  (as  marriage)  have 
taken  place  with  reference  to  the  deed,  it  must  be 
shown  that  the  mistake  extended  to  them  also. 
Moolte  V.  Kensington  (^Lord)^  2  K.  &  J.  753 ;  25 
L.  J.,  Ch.  796  ;  2  Jur.  (N.s.)  755  ;  4  W.  R.  829. 

Onns  of  Proof  on  Olaimant.] — A  post-nuptial 
settlement,  after  reciting  ante-nuptial  articles, 
and  for  the  purpose  of  completing  and  making 
the  same  effectual,  proceeded  to  declare  the 
trusts  of  the  premises,  which  were  materially 
different  from  those  contained  in  the  articles 
themselves  ;  in  giving  a  life  estate  to  the  father, 
and  providing  that  only  the  children  who  sur- 
vived the  father  and  mother,  or  died  in  their  life- 
time leaving  issue,  should  take  vested  interests, 
while  by  the  articles  the  children  took  vested  in- 
terests upon  birth.  There  was  no  evidence  of 
the  contents  of  the  articles,  except  so  far  as 
appeared  by  the  recital  in  the  settlement,  which 
did  not  purport  to  be  verbatim.  Upon  a  bill 
filed  after  the  death  of  the  father  and  mother  : — 
Held,  that  the  onus  lay  upon  those  who  claimed 
under  the  articles  to  show  that  the  provisions 
were  contrary  to  those  of  the  post-nuptial  settle- 
ment, and  that  the  evidence  afforded  by  the 
recital  itself  being  insufficient  for  that  purpose, 
the  provisions  of  the  deed  must  be  adopted. 
Mignan  v.  Parry,  31  Beav.  211 ;  31  L.  J.,  Ch. 
819 ;  8  Jur.  (n.s.)  634 ;  7  L.  T.  88 ;  10  W.  R. 
«12. 

Onni  shifted  on  to  Defendant  aa  Tmitee.] — 
In  a  marriage  settlement,  the  property  of  the 
wife  was  conveyed  and  assigned  in  trust  for  the 
wife  for  life  for  her  separate  use,  remainder  to 
the  husband  for  his  life,  remainder  to  the 
children  of  the  marriage,  and  in  default  of  issue 
of  the  marriage  to  the  brother  of  the  wife  and 
his  children.  After  the  marriage  the  husband  and 
wife  filed  their  bill,  charging  that  the  brother,  who 
was  one  of  the  trustees  of  the  settlement,  in  con- 
cert with  the  solicitor's  clerk,  who  took  the  in- 
structions for  and  attended  the  execution  of  the 
settlement,  had  fraudulently  omitted  or  erased 
from  the  deed  a  general  power  of  appointment 
by  the  wife  in  default  of  issue  of  the  marriage, 
aud   praying    that    the   settlement    might    be 


rectified  by  inserting  such  a  power.  The  wife 
did  not  prove  the  instructions  for  the  insertion 
of  such  a  power,  nor  the  fraud  in  omitting  or 
erasing  it ;  but  it  appeared  by  the  evidence  that 
the  power  had  been  introduced  in  the  draft 
settlement  prepared  by  counsel,  and  also  in  the 
ingrossment ;  and  the  answer  of  the  brother 
stated  that  the  power  having  been  noticed  by 
him  when  the  ingrossment  was  read  over  to  him, 
he  objected  to  it  as  not  being  according  to  his 
understanding  of  the  intentions  of  the  wife,  when 
the  solicitor's  clerk  admitted  it  was  not,  and 
struck  it  out :  the  court  held  that  it  was  the  duty 
of  the  brother,  as  one  of  the  trustees,  not  to  have 
permitted  the  power  to  be  struck  out  without 
the  express  directions  of  the  intended  wife  on 
that  point,  and  that  relief  might  be  given  in  the 
suit  subject  to  the  question,  whether  the  wife 
knew,  when  she  executed  the  settlement,  that 
it  did  not  contain  that  power.  HarHdge  v. 
Wogan,  5  Hare,  258  ;  15  L.  J.,  Ch.  281  ;  10  Jur. 
703. 

Where  Be-f  ettlement  Varying  Bziating 

Limitations.] — A.  B.,  a  tenant  in  tail  subject  to 
an  existing  life  estate,  borrowed  money  on  mort- 
gage, and  the  tenant  for  life  joined  in  order  to 
bar  the  entail,  and  he  covenanted  to  pay  the 
interest  during  his  life.  By  the  same  deed,  the 
equity  of  redemption  was  re-settled  on  A.  B.  for 
life,  with  remainder  to  his  issue  in  tail,  with 
limitations  over.  The  court,  ten  years  after- 
wards, set  aside  the  re-settlement  of  the  equity  of 
redemption,  on  the  ground  that  there  was  no 
proof  of  any  contract  to  vary  the  existing  limita- 
tions.   Meadows  v.  Moadowt,  16  Beav.  401. 

What  Evidenoe  Sof&eient — Letters,  Memo- 
random  and  Conversations — Draft  Lost.] — Where 
a  marriage  settlement,  made  by  the  husband's 
father,  was  defective  on  the  face  of  it,  in 
omitting  any  limitation  after  the  life  estate  of 
the  husband  and  a  jointure  to  the  wife,  whereby 
the  reversion  would  descend  to  X.,  the  elder 
brother  of  the  husband,  a  correction  of  the 
settlement  was  refused  as  against  a  judgment 
creditor  of  X.,  though  sought  as  soon  as  the 
omission  was  discovered,  the  evidence  of  the 
intended  Hmitations  consisting  of  a  letter  and 
memorandum  from  the  lady's  father,  and  conver- 
sations with  the  settlor  after  the  date  of  the 
settlement,  the  draft  being  lost,  and  the  solicitor 
who  prepared  it  being  unable  to  account  for  the 
omission.    Milner  v.  Milner^  8  Ir.  Eq.  R.  488. 

Letters  Aooidentally  Lost^Substanoe  Es- 
tablished.]— A  pre-nuptial  agreement  to  settle 
property  on  a  wife  will  be  enforced  even  though 
the  letters  which  constituted  such  agreement 
have  been  lost,  if  the  loss  can  be  proved  to  have 
occurred  through  an  unforeseen  and  an  inevitable 
accident,  and  if  the  existence  and  substance  of 
the  letters  can  be  clearly  established  by  the 
evidence.  Gilchrist  v.  Herbert,  26  L.  T.  381 ; 
20  W.  R.  US, 


Parol  Evidenoe  only.] — A  court  of  equity 


will  reform  a  settlement  upon  parol  evidence  alone, 
after  a  long  lapse  of  time,  if  on  due  deliberation  it 
arrives  at  the  conclusion  that  the  actual  contract 
made  between  the  parties  differs  from  that 
expressed  in  the  instrument.  M'Cormack  v. 
M'Cormack,  1  L.  R.,  Ir.  119. 

By  a  post-nuptial  settlement  executed  in  1841, 
a  fund  to  which  the  wife  became  entitled  after 


1047       .SETTLEMEliiT— Rectification  of  Articles  and  SettlemenU.         1048 


the  marriage,  and  payable  prior  to  the  date  of 
the  settlement,  was  assigned  to  a  sole  trustee  in 
trust  for  the  husband  and  wife  for  life,  and,  after 
their  decease,  in  trust  for  the  children  of  the 
marriage ;  the  principal  of  the  fund  was,  how- 
ever, paid  over  to  the  husband  by  the  trustee, 
under  the  impression  that  it  was  not  included  in 
the  settlement.  In  a  suit  by  the  husband  and 
wife  and  the  trustee,  the  court  refused  to  reform 
the  deed  by  excluding  the  fund  from  its 
operation,  on  their  uncorroborated  parol  evidence, 
there  being  nothing  repugnant,  inconsistent,  or 
improbable  on  the  face  of  the  settlement  itself, 
leading  the  court  to  believe  that  the  words 
which  it  was  sought  to  expunge  had  been 
erroneously  introduced  into  the  instrument. 
S.  C,  Ir.  R.  11  Eq.  130. 

A  marriage  settlement  recited  an  agreement  to 
convey  a  certain  estate,  save  and  except  the 
lands  of  Ballyhenry,  and  its  subdenominations, 
but  the  operative  part  of  the  deed  purporting  to 
convey  by  name,  as  a  separate  denomination,  the 
lands  of  Killahan,  which  it  was  proved  were 
reported  a  subdenomination  of  B^lyhenry : — 
Held,  that  there  was  not  sufficient  evidence  of 
mistake  to  justify  the  court  in  striking  Killahan 
out  of  the  settlement.  Alexander  v.  Crotbie, 
LI.  &  G.  t.  Sugd.  145. 

Semble,  the  court  will  perform  a  settlement 
where  the  mistake  is  clearly  established  by 
parol  evidence,  even  though  there  is  nothing  in 
writing  to  which  the  parol  evidence  may  attach. 
Jb.,  160. 

No  written  instructions  were  given  for  the 
preparation  of  the  marriage  settlement,  and  it 
was  afterwards  sought  to  rectify  an  alleged  error 
in  it.  Upon  the  evidence  of  the  husband  and 
the  solicitor  who  had  prepared  it,  as  to  the 
intention  of  the  parties  to  it,  and  the  trustees 
of  the  settlement  not  opposing,  on  a  bill  filed  by 
the  sole  child  (an  infant)  of  the  marriage,  and 
his  father,  as  next  friend : — ^Held,  that  the  rectifi- 
cation might  be  made.  TomliTison  v.  Leigh, 
11  Jur.  (N.s.)  962  ;  13  L.  T.  616  ;  14  W.  R.  121. 


Parol  Evidence  Admitted  to  make  out  a 

Caie.] — Parol  evidence  is  admissible  to  make  out 
a  case  for  the  rectification  of  a  settlement,  but  the 
jurisdiction  in  such  cases  is  to  be  cautiously 
exercised.  Barrow  v.  Barrow,  18  Beav.  529. 
Varied  on  appeal,  24  L.  J.,  Ch.  267  ;  3  Eq.  R. 
149  ;  3  W.  R.  122— L.JJ. 

The  erroneous  belief  of  both  the  husband  and 
wife,  on  their  marriage,  that  a  particular  pro- 
perty already  stood  settled,  is  no  ground  for 
rectifying  a  settlement  so  as  to  make  it  include 
it.    lb. 

Parol  evidence  admitted  to  show  mistake  in 
settlement  ;  also,  of  loss  of  letter,  and  then 
evidence  of  contents.  Noble  v.  Noble,  2  Moll. 
403. 

Parol  evidence  admitted  to  prove  mistake  by 
solicitor  in  settlement.  Rogers  v.  Earl,  Dick. 
294. 

The  draft  of  an  ante-nuptial  settlement  con- 
ferring considerable  benefits  on  the  husband  in 
the  property  of  the  wife,  to  which  it  chiefly 
related,  did  not  contain  a  covenant  by  the  hus- 
band as  to  an  annuity  of  250^.  (given  to  the  wife 
if  she  survived  the  husband)  ;  but  on  the  draft 
was  endorsed  a  memorandum,  in  the  hand- 
writing of  the  husband,  stating  that  the  solicitor 
who  prepared  that  draft  had  omitted  to  insert 
a  clause,  subjecting  whatever  property  he  (the 
husband)  might  die  possessed  of  to  a  yearly  rent- 


charge  of  250Z.,  for  the  benefit  of  his  intended 
wife,  during  her  life,  exclusive  of  such  other 
advantage  as  she  might  be  entitled  to  by  the 
foregoing  deed.  On  the  death  of  the  husband  a. 
bill  was  filed  (by  a  party  claiming  under  a  mort^ 
gage  of  both  estates,  and  of  a  date  puisne  to  the 
settlement),  praying  that  the  covenant  might  be 
reformed  in  conformity  with  the  memorondiim. 
The  widow,  in  answer,  resisted  the  rcfonnatioD, 
and  denied  that  it  ever  was  her  understanding  of 
the  marriage  contract,  that  the  operation  of  the 
covenant  was  to  be  limited  to  such  property  omlj 
as  the  husband  might  die  possessed  of.  The 
parol  evidence  of  three  trustees  of  the  settlement 
was  to  the  same  cfEect :  one  of  them  deposed  that 
to  him,  both  at  and  after  the  marriage,  the 
husband  had  stated  his  intention  that  the  estates 
which  he  then  possessed,  or  should  thereafter 
acquire,  should  be  subject  to  the  annuity  of  the 
250/. : — Held,  that  the  bill  should  be  dismissed 
without  costs,  and  that  a  declaration  should  he 
inserted  in  a  decree,  that  the  annuity  was  well 
charged  upon  the  estates  of  which  the  husband 
was  seised  both  at  and  after  marriage.  White  ▼• 
Andersan,  1  Ir.  Ch.  R.  419. 


Evidenee  of  Interested  Party  Vneoxro- 


borated.] — There  is  no  absolute  rule  that  in  no 
case  can  a  decree  for  the  rectification  of  a  settle- 
ment be  made  upon  the  uncorroborated  evidence 
of  an  interested  party  ;  but  it  is  the  duty  of  the 
court  to  act  upon  such  evidence  with  extreme 
caution.  Love»y  v.  Smith,  49  L.  J.,  Ch.  809  ^ 
16  Ch.  D.  655  ;  43  L.  T.  240  ;  28  W.  R.  979. 

An  intended  husband  told  his  intended  wife 
that  he  wished  every  farthing  of  her  property  to 
be  settled  on  her.  She  then  expressed  herself 
willing  that  he  should  have  a  life  interest  if  he 
survived  her,  upon  which  he  said  he  would  have 
counsel  employed.  Nothing,  however,  was  done 
until  the  evening  before  the  marriage,  when  the 
intended  husband,  who  was  a  retired  solicitor, 
began  to  prepare  the  settlement  of  all  the  lady's 

Eroperty  and  a  small  portion  of  his  own,  and 
rought  it  to  her  at  five  o'clock  on  the  morning 
of  the  wedding.  From  her  evidence  it  appeared 
that  he  did  not  explain  the  settlement  to  her,  nor 
was  any  other  solicitor  employed  in  her  behalf. 
There  were  several  mistakes  in  the  deed,  and  it 
was  evident  that  it  had  been  hastily  prepared. 
The  husband  having  died,  the  wife  for  the  first 
time  discovered  that  the  settlement  gave  a  moiety 
of  her  property  after  her  death  to  her  husband 
absolutely.  The  wife  then  commenced  an  action 
against  the  trustees  of  the  settlement  and  one  of 
the  several  next  of  kin  of  the  husband  for  the 
rectification  of  the  settlement  by  omitting  the 
words  giving  the  moiety  to  the  husband  : — Ueld» 
that  the  court  had  power  to  decide  the  question 
between  the  parties  then  before  the  court.    lb. 

Held,  also,  that  it  made  no  difference  in  the 
wife's  right  to  the  rectification  of  the  settlement 
of  her  own  property  that  she  claimed  the  benefit 
of  the  settlement  with  regard  to  her  husband's- 
property  ;  that  under  the  circumstances  the 
burden  of  proof  that  the  settlement  was  good 
rested  on  those  who  maintained  it ;  and  that  upon 
the  evidence  of  the  wife  alone,  it  being  supported 
by  the  probabilities  of  the  case,  the  rectification 
asked  for  must  be  decreed.  The  order  was  sus- 
pended for  a  fortnight  in  ortler  that  the  next  of 
kin  of  the  husband,  other  than  the  one  who  was 
party  to  the  action,  might  have  an  opportunity 
of  contesting  the  judgment.    Jb. 

By  a  marriage  settlement  the  property  of  the 
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intended  wife  was  settled  upon  the  wife  for  life 
for  her  separate  use  without  power  of  anticipation, 
And  after  death  as  she  should,  notwithstanding 
-coverture,  by  will  or  codicil  appoint,  and  in 
<lefault  of  appointment  for  her  next  of  kin. 
After  the  death  of  the  husband,  and  upon  the 
unsupported  testimony  of  the  wife  that  it  was 
only  intended  to  protect  the  trust  property 
during  her  coverture,  and  not  to  deprive  her  of 
the  control  of  it  after  the  termination  of  the 
coverture  : — Held,  that  the  settlement  ought  to 
be  rectified  so  that  the  property  should  be  held 
in  trust  for  the  wife,  her  executors,  adminis- 
trators, and  assigns  absolutely.  Cook  v.  Fearn^ 
48  L.  J.,  Ch.  63 ;  39  L.  T.  348 ;  27  W.  R. 
212. 

By  a  marriage  settlement  executed  in  pursu- 
ance of  articles  made  under  the  order  of  the 
court  on  the  marriage  of  a  lady,  an  infant  and  a 
ward  of  court,  personalty  of  the  wife  was  limited 
on  death  of  the  husband  and  in  default  of 
children,  both  which  events  happened,  to  the 
wife,  as  she  should  by  will  appoint,  and  in  de- 
fault to  her  next  of  kin.  Upon  her  uncon- 
tradicted evidence  that  this  was  not  in  accord- 
ance with  her  intention  : — Held,  that  she  was 
entitled  to  have  the  settlement  rectified  by  limit- 
ing the  property,  in  the  events  which  had 
happened,  to  herself,  her  executors  and  adminis- 
trators, absolutely  ;  and  declaration  to  that 
effect  was  ordered  to  be  endorsed  on  the  settle- 
ment. Smith  V.  Iliffe^  44  L.  J.,  Ch.  755  ;  L.  R. 
20  Eq.  666  ;  33  L.  T.  200  ;  23  W.  R.  851. 

The  court  wiU  order  rectification  of  a  deed  on 
the  ground  of  mistake  upon  the  evidence  of  the 
plaintiff  alone,  where  no  further  evidence  can  be 
obtained.  Hanley  v.  PeartoUy  13  Ch.  D.  545  ; 
41  L.  T.  673. 

By  a  post-nuptial  settlement  real  estate  belong- 
ing to  the  wife  was  conveyed  unto  A.  and  his 
heirs  "  to  the  use  of "  A.,  his  executors  and 
administrators,  during  the  life  of  the  wife, 
*^apon  trust "  to  pay  the  rents  and  profits  to  her 
for  her  separate  use ;  and  from  and  after  her 
decease,  in  case  of  the  death  of  her  husband  in 
her  lifetime,  "  to  the  use  of  the  heirs  and  assigns 
of  the  wife  for  ever  ;  but  in  case  of  the  wife  pre- 
deceasing the  husband,  then  to  the  use  of  the 
husband,  his  heirs  and  assignis  for  ever.  The 
wife  having  survived  her  husband,  she  brought 
an  action  against  A.*8  legal  personal  representa- 
tive to  have  the  settlement  rectified  on  the 
ground  that  by  a  technical  mistake  in  the  form 
of  the  settlement  her  equitable  life  estate  and 
the  legal  estate  in  remainder  did  not  coalesce 
within  the  rule  in  Shelley's  case,  so  as  to  give 
her,  as  was  intended  in  the  events  that  had 
happened,  an  absolute  estate  in  fee:  —  Held, 
that  a  conveyance  of  the  outstanding  legal  estate 
was  unnecessary.  Ih. 
Form  of  order  for  rectification.  IK 
Smith  V.  Iliffe  (supra)  discussed.  Ih, 
The  plaintiff's  case  was  supported  by  an  affida- 
vit by  herself  alone  : — Held,  that  the  uncontra- 
dicted affidavit  was  sufficient,  and  ordered  that 
the  settlement  be  rectified  so  as  to  vest  the  legal 
estate  in  fee  simple  to  the  plaintiff.    lb, 

5.  On    Divobcb    OB    Dissolutiok    op 

Mabbiaoe. 

Jnrisdiotion  in  Eqnitj  on  Biisolntion  of 
Harriage.] — A  court  of  equity  has  no  jurisdic- 
tion to  relieve  a  husband  from  the  stipulations  in 
his  marriage  settlement,  upon  a  decree  of  dis- 


solution of  marriage  being  pronounced  by  the 
divorce  court.  Ecans  v.  Carrington^  1  Johns.  & 
H.  598  ;  29  L.  J.,  Ch.  330  ;  6  Jur.  (N.s.)  268  ;  1 
L.  T.  229;  8  W.  R.  113. 

Jnrisdiotion  of  Divoree  Court— Adultery  of 
Wife.] — In  decreeing  a  dissolution  of  marriage, 
on  the  ground  of  the  wife's  adultery,  the  court 
has  no  power,  under  20  &  21  Vict.  c.*85,  to  alter 
a  settlement  made  on  the  marriage.  Korris  v. 
Norrit  and  Gyles.  1  Sw.  &  Tr.  174  ;  27  L.  J., 
Mat.  72  ;  6  W.  R.  640. 

Hone  unleifl  for  Benefit  of  Children  or 


Parents.] — The  court  has  no  power  to  vary  mar- 
riage settlements,  unless  it  is  for  the  benefit  of 
the  children  of  the  marriage  or  of  their  parents. 
Sykes  v.  Sykes  and  Smith,  39  L.  J.,  Mat.  52  ; 
L.  R.  2  P.  163  ;  23  L.  T.  239  ;  18  W.  R.  984. 

A  petitioner's  father  having  covenanted  to  pay 
the  respondent,  after  the  petitioner's  death  an 
annuity  of  100/.  during  the  joint  lives  of  himself 
and  the  respondent,  an  order  was  made  that  after 
the  petitioner's  death  the  annuity  should  be  ap- 
plied for  the  benefit  of  the  only  child  of  the 
marriage ;  but  the  court  held  that  it  had  no 
power  to  deprive  the  wife  of  the  annuity  in  the 
event  of  her  surviving  the  child.    lb. 


Power  to  Deprive  Children  of  their  In- 


terests. ]— The  court  of  divorce  has  no  power  to 
vary  a  marriage  settlement  so  as  to  deprive  the 
children  of  the  marriage  of  all  interest  which 
they  would  take  under  the  settlement.  CrUp  v. 
Crisp,  42  L.  J.,  Mat.  13 ;  L.  R.  2  P.  426  ;  27 
L.  T.  428  ;  21  W.  R.  79. 

After  a  decree  of  dissolution  the  parties  con- 
curred in  asking  for  an  order  under  22  &  23 
Vict.  c.  61,  8.  5,  which  would  extinguish  the  in- 
terest of  an  infant,  the  issue  of  the  marriage, 
under  a  settlement,  proposing  in  lieu  that  a  sum 
of  money  should  be  invested  in  such  a  manner 
as  would  give  the  child  an  interest  probably 
equal  to  that  taken  under  the  settlement.  The 
court  refused  to  make  the  order.    lb. 


Oyer  Deods  Conneoted  with  Settlement.] 


— All  deeds  whereby  property  is  settled  upon  a 
woman  in  her  character  as  wife,  and  to  be  paid 
to  her  while  she  continues  a  wife,  come  within 
the  scope  of  22  &  23  Vict.  c.  61,  s.  6,  and  the 
court  has  power  to  deal  with  them.  Worsley  v. 
Worsley  and  Wignall,  38  L.  J.,  Mat.  43 ;  L.  R. 
1  P.  648  ;  20  L.  T.  546  ;  17  W.  R.  743. 


Covenant  to  Pay  Annuity.] — ^The  court 


has  power  to  vary  a  post-nuptial  settlement  con- 
tained in  a  deed  of  separation  by  reducing  the 
amount  of  an  annuity  which  the  husband  has 
covenanted  to  pay.  Jump  v.  Jwmp^  52  L.  J.,  P. 
71 ;  8  P.  D.  169  ;  31  W.  R.  956. 

Over   Powers   of  Appointment.] — The 

court  of  divorce  made  an  order  for  the  trustees  of 
a  wife's  settled  property,  against  whom  a  decree 
of  judicial  separation  had  been  pronounced,  on 
the  ground  of  her  adultery,  to  pay  a  moiety  of 
the  income  of  such  property  for  the  maintenance 
and  education  of  the  children.  The  court  cannot 
vary  a  power  of  appointment  vested  in  a  guilty 
wife.  SeaJtle  v.  Seatle,  4  Sw.  &;  Tr.  230 ;  30  L.  J., 
Mat.  216. 

Under  a  poet-nuptial  settlement  a  power  was 
given  to  the  wife  to  appoint  a  life  interest  in  the 
real  and  personal  estate  comprised  in  the  settle* 
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ment  in  favour  of  any  future  husband.  There 
was  one  child  issue  of  the  marriage,  which  was 
dissolved  by  reason  of  the  wife's  adultery  : — 
Held,  that  the  court  had  power,  under  22  &  23 
Vict.  c.  61,  8.  5,  to  deal  with  the  power  of  ap- 
pointment possessed  by  the  wife,  and  to  postpone 
the  interests  of  the  second  husband  to  those  of 
the  child  of  the  first  marriage  under  the  settle- 
ment. Evered  v.  Bcered  and  Oraham^  43  L.  J., 
Mat.  86 ;  31  L.  T.  101 ;  22  W.  R.  845. 

The  court  refused  to  carry  out  alterations  in 
the  settlement  agreed  upon  between  the  parties, 
whose  marriage  had  been  dissolved,  so  as  to  ex- 
tinguish the  power  of  appointment  given  to  the 
respondent  by  the  settlement,  or  to  affect  the 
appointment  of  new  trustees.  Davies  v.  Davies 
and  3fQiHhy,  37  L.  J.,  Mat.  17. 

'    Power  of  Appointment  of  Hew  Tnutees.] 

— The  judge  ordinary  has  no  power,  under  22  & 
23  Vict.  c.  61,  s.  6,  to  vary  the  provisions  for  ap- 
pointing new  trustees  contained  in  a  deed  of 
settlement  executed  in  anticipation  of  the  mar- 
riage, the  dissolution  of  which  it  has  decreed. 
Hope  V.  jffope,  44  L.  J.,  Mat.  31  ;  L.  R.  3  P.  226  ; 
31L.  T.  592;  23  W.  R.  110. 

The  parties  had  been  divorced.  Both  husband 
and  wife  had  brought  funds  into  settlement. 
Upon  a  motion  to  confirm  an  arrangement,  en- 
tered into  by  both  parties,  making  a  provision 
for  the  wife  and  giving  the  hus&nd  the  sole 
power  of  appointing  new  trustees,  the  court  re- 
fused to  deprive  the  wife  of  her  right  to  join  in 
the  appointment.    lb. 

Over  Dividend  Payable  before  Date  of 

Order.] — The  court  has  no  authority  to  alter  the 
destination  of  dividends  due  and  payable  before 
the  date  of  its  order.  St.  Pant  v.  St,  Paul  and 
Farquhar,  39  L.  J.,  Mat  50  ;  L.  R.  2  P.  23  ;  23 
L.  T.  196;  18W.R.  1007. 


Jndioial  Diflcretion.]~The  power  of  the 


court  to  make  orders  with  reference  to  the  ap< 
plication  of  settled  property,  after  the  dissolu- 
tion of  a  marriage,  is  a  discretionair  power  of 
the  most  absolute  and  unfettered  kind,  out  to  be 
exercised  judicially  with  reference  to  all  the  cir- 
cumstances of  the  case.  The  court  has  the 
power,  and  it  is  the  duty  of  the  court,  to  take 
into  consideration  the  guilt  of  either  party,  and 
the  court  may,  if  it  thinks  fit,  exclude  the  guilty 
party  wholly  or  partially  from  the  benefit  of 
any  provision.  Wigney  v.  Wigney^  51  L.  J., 
P.  60  ;  7  P.  D.  177  ;  46  L.  T.  441  ;  30  W.  R.  722 
— C.A. 

What  Variations  will  be  made^Oenerally.]— 

Under  the  will  of  her  father  a  daughter  had  a 
life  interest  to  her  separate  use  in  property, 
unless  she,  being  discovert,  should  do  or  suffer 
any  act  or  thing,  or  any  event  should  happen, 
whereby  the  same  income  or  any  part,  should 
either  voluntarily  or  involuntarily  be  aliened  or 
incumbered,  or  be  receivable  otherwise  than  by 
herself  personally,  in  which  case  the  trust  for 
her  benefit  was  to  be  void,  and  such  annual 
income  was  to  be  applied  for  the  benefit  of  her 
children,  at  the  discretion  of  the  trustees.  On  a 
decree  dissolving  the  marriage,  the  court  ordered 
a  settlement  to  be  made  out  of  her  life  income 
derived  under  her  father's  will  in  favour 
of  her  husband  and  his  children,  but  refused  to 
extend  the  order  to  any  moneys  the  trustees  in 
their  discretion  might  think  proper  to  pay  to  her 


in  case  th^  substituted  trust  came  into  operation 
by  reason  of  such  order.  Such  a  possibility  of 
income  is  not  property  in  reversion  within  the 
meaning  of  the  statutes.  Mil  rue  v.  Milne  and 
Fowler,  40  L.  J.,  Mat.  67  ;  L.  R.  2  P.  295  ;  2* 
L.  T.  274;  19W.  R.  1118. 

In  a  suit  for  dissolution  of  marriage  by  a  wife^ 
a  decree  absolute  haviug  been  made,  applicatir.n 
was  made  to  the  court  to  vary  the  settlement 
executed  on  the  marriage  of  the  parties  : — Held, 
that  the  object  of  the  court,  in  varying  the  pro- 
visions of  a  settlement,  should  be  to  prevent,  as  far 
as  may  be  just  and  practicable,  the  innocent  party 
being  damaged,  in  a  pecuniary  sense,  by  the  de- 
cree of  dissolution.  Afaudslay  v.  Maudslay^  47 
L.  J.,  P.  26 ;  2  P.  D.  256  ;  38  L.  T.  323. 

It  will  not  deprive  the  father  of  the  power  of 
exercising  parental  judgment  and  discrimination 
with  regard  to  his  chUdren,  except  as  far  as  is 
inevitable  from  their  remaining  in  the  custody  of 
their  mother.    Ih. 

The  court,  in  altering  marriage  settlements, 
will  take  into  consideration  the  fortune  of  the 
wife,  the  ability  of  the  husband,  and  the  conduct 
of  the  parties.  Chetwynd  v.  Chetwynd,  35  L.  J^ 
Mat.  21 ;  L.  R.  1  P.  39  ;  11  Jur.  (N.S.)  958  ;  13 
L.  T.  474 ;  14  W.  R.  184.  S.  P.,  Witney  v. 
Wigney  J  supra. 

After  Divorce  at  Snit  of  Hnibaad.]— The 

court  will  make  no  order  respecting  settled  pro- 
perty after  dissolution  of  marriage  by  reason  of 
the  v^rife's  adultery,  to  deprive  the  husband  of 
any  benefit  derived  from  the  settlement.  Thomp- 
son V.  Thompson  and  Barras^  2  Sw.  &  Tr.  649 ; 
32  L.  J.,  Mat.  39  ;  9  Jur.  (N.s.)  26  ;  7  L.  T.  896 ; 
11  W.  R.  193. 

Where  a  marriage  was  dissolved  by  reason  of 
the  adultery  of  the  wife,  the  court  ordered  a  cer- 
tain proportion  of  the  income  derived  from  the 
property  brought  into  settlement  by  her  to  be 
applied  for  the  benefit  of  the  husband  and  child, 
and  in  determining  this  proportion  took  into 
account  the  husband's  income,  and  the  wife's 
total  income  from  the  settled  property,  and  from 
other  sums  directed  by  the  will  of  her  mother  to 
be  settled  on  like  trusts.  March  v.  March  and 
Palumbo,  36  L.  J.,  Mat.  28  ;  L.  R.  1  P.  440 ;  16 
L.  T.  366  ;  15  W.  R.  799. 

Where  the  court  is  moved  to  exercise  its  dis- 
cretion under  22  &  23  Vict.  c.  61,  s.  5,  the  rela- 
tive amounts  contributed  by  each  party,  the 
conduct  of  each,  the  total  amount  of  their  joint 
income,  the  relation  it  bears  to  the  requirements 
of  the  parties,  and  their  respective  prospects  of 
increased  income,  are  all  elements  to  be  con- 
sidered. But  as  these  elements  are  not  capable 
of  exact  expression  in  figures,  the  result  must  be 
a  general  one,  and  vary  with  the  details  of  each 
case.    Ih. 

The  court  has  no  power  to  order  any  part  of 
the  property  of  a  guilty  wife  to  be  settled  on 
her ;  but  the  court,  by  refusing  to  make  any 
order  with  regard  to  a  part,  leaves  it  in  her 
possession.  Bacon  v.  Bacon  and  Bacon,  2  Sw. 
&  Tr.86  ;  29  L.  J.,  Mat.  125;  2  L.T.438  ;  8  W.B. 
552. 

In  making  arrangements  with  regard  to  a 
wife's  property,  the  court  will  take  into  consider- 
ation the  costs  with  which  she  will  be  burdened 
in  defending  a  suit  for  a  divorce,  for  which  her 
husband  is  not  strictly  liable.    lb. 

On  a  decree  nisi  for  dissolution  of  marriage, 
on  the  ground  of  the  adultery  of  the  wife,  who, 
on  her  marriage,  had  a  fortune  of  1,678/.,  which 
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T\'a8  not  settled,  but  was  received  by  the  hus- 
l>an(l,  the  court  ordered  that  he  should  settle 
1 ,0001.  upon  trust ;  that  the  interest  should  be 
applied  for  the  >jenefit  of  the  wife  so  long  as  she 
conducted  herself  properly  and  remained  un- 
Tnarried,  and  that  upon  her  interest  ceasing,  the 
fund  should  be  held  in  trust  for  the  children  of 
the  marriage  in  equal  shares,  and  that  1,000?. 
damaprcs  awarded  against  the  co-respondent 
should  be  paid  to  the  husband  in  lieu  of  the  sum 
lie  would  have  to  settle,  and  that  the  decree 
should  be  suspended  until  the  settlement  should 
l>e  made.  JBent  v.  Bent  and  Foot  many  30  L.  J., 
Mat.  175;  5  L.  T.  139. 

The  wife  brought  1,300Z.  a  year  into  settle- 
ment. The  husband  settled  nothing,  but  he 
covenanted  to  make  an  appointment  in  his  wife's 
favour  in  respect  of  property  in  which  he  had  a 
prospective  interest.  His  own  income  was  about 
1 001.  a  year,  and  there  was  one  child  of  the  mar- 
riage. Before  the  adultery  which  led  to  the  dis- 
solution of  the  marriage,  the  parties  had  executed 
a  deed  of  separation,  under  which  the  wife  had 
agreed  to  allow  him  lOOZ.  a  year  out  of  the 
settled  property.  The  court  ordered  a  variation 
of  the  settlement,  the  husband  to  receive  out  of 
the  settled  property  300Z.  a  year  for  his  life,  and 
200Z.  a  year  for  the  maintenance  of  the  child  till 
of  age,  the  2001,  a  year  to  be  paid  to  the  child 
after  attaining  twenty-one,  and  the  husband  to 
be  relieved  from  his  covenant.  Benyon  v.  Benyon 
and  O'Callaghan,  45  L.  J.,  P.  93  ;  1  P.  D.  447  ; 
24  W.  R.  950. 

By  a  post-nuptial  settlement,  executed  in  1861, 
property  belonging  to  the  wife  was  assigned  to 
trustees  in  trust,  to  pay  the  interest  and  annual 
proceeds  to  her  for  her  separate  use.  Subse- 
quently, in  1869,  a  deed  of  separation  was  entered 
into  between  the  parties  with  the  same  trustees  as 
those  of  the  post-nuptial  settlement,  and  by  this 
deed  the  husband  covenanted  to  pay  his  wife  an 
annuity  for  her  life.  The  marriage  was  dissolved 
in  1871,  by  reason  of  her  adultery,  and  the  hus- 
band afterwards  applied  to  the  court  to  vary  the 
deed  of  separation,  so  as  to  relieve  him  from  the 
payment  of  the  annuity  under  the  deed  of  sepa- 
ration. The  court  ordered  that  whenever  any 
money  should  be  payable  to  the  wife  under  the 
deed  of  separation,  the  trustees  should,  out  of  the 
moneys  in  their  hands  payable  to  her  under  the 
post-nuptial  settlement,  pay  and  apply  a  sura 
equal  in  amount  upon  such  and  the  same  trusts 
as  would  be  applicable  thereto  in  case  she  were 
dead,  and  had  died  in  the  lifetime  of  the  husband. 
Bullock  V.  Bnllork  and  Strong,  41  L.  J.,  Mat.  83  ; 
L.  R.  2  P.  389  ;  27  L.  T.  247. 

On  the  marriage  of  the  parties,  the  father  of 
the  wife  brought  into  settlement  3,000Z.,  in  which 
the  first  life-interest  was  given  to  her.  Her  con- 
duct was  bad,  and  after  her  marriage  had  been 
dissolved,  she  intermarried  with  the  co-respon- 
dent, an  officer  in  the  army.  The  court  ordered 
the  total  income  derived  from  the  fund  in 
settlement  to  be  applied,  during  her  lifetime,  to 
the  maintenance  of  the  three  children  of  the 
marriage.  St.  Paul  v.  St.  Paul  and  Farquhar^ 
39  L.  J.,  Mat.  50 ;  L.  R.  2  P.  93  ;  23  L.  T.  196  ; 
18  W.  R.  1007. 

Colts — Onilty  Wife — Property  acquired 

after  Decree  Niii.] — A  wife,  after  a  decree  nisi 
of  dissolution  of  marriage  on  the  ground  of 
adultery,  became  entitled  to  600Z.,  the  only  pro- 
perty she  possessed.  The  court  refused  to  order 
that  a  part  of  thisBhoold  be  applied  to  the  repay- 


ment of  costs  incurred  by  the  husband,  although 
she  had  been  guilty  of  gross  misconduct,  and  hatl 
increased  the  costs  of  the  suit  by  an  unfounded 
countercharge  against  the  husband.  Carstairf 
V.  Carstairs^  Billson  and  Dickenson,  3  Sw.  &  Tr. 
538  ;  33  L.  J.,  Mat.  170  ;  10  L.  T.  696  ;  12  W.  R. 
1015. 


Payment  of  Income  to  Husband.] — ^A  sum 


of  money,  the  wife's  fortune,  had  been  settled  on 
marriage  to  the  separate  use  of  the  wife  for  life. 
A  decree  of  divorce  having  been  pronounced 
against  her  at  the  suit  of  the  husbana,  the  judge 
ordinary  made  an  order  that  the  trustees  of  the 
settlement  should  stand  possessed  of  the  fund,  in 
trust  for  the  person  who,  under  the  settlement^ 
would  have  been  entitled  were  the  wife  dead. 
The  fund  being  in  court,  the  husband,  as  the 
person  so  next  entitled,  applied  for  an  order  for 
the  payment  of  the  income  to  him  : — Held,  that 
the  court  of  divorce  had  jurisdiction,  and  the  in- 
come was  ordered  to  be  paid  to  the  husl^nd. 
Pratt  V.  Jennet,  Jenner,  Ex  parte,  35  L.  J.,  Ch. 
682  ;  L.  R.  1  Ch.  493  ;  12  Jur.  (N.8.)  657  ;  15 
L.  T.  183  ;  14  W.  R.  852. 


After  Divorce  at  Suit  of  'Wife.]— In  the 


settlement  made  on  the  marriage  of  the  parties, 
power  was  given  to  the  trustees,  in  the  event  of 
the  husband  (who  took  the  first  life  interest  in 
the  property)  becoming  bankrupt,  to  apply,  as 
they  in  their  absolute  and  uncontrolled  discre- 
tion might  think  fit,  the  income  of  the  trust 
funds  or  any  part,  "  for  the  maintenance  and 
personal  support  of  the  husband  and  his  then 
present  or  any  future  wife  and  child  or  children, 
and  other  issue,  by  his  then  present  or  any 
future  wife,  or  any  one  or  more  of  such  objects 
to  the  exclusion  of  the  others."  The  husband 
became  bankrupt  in  1866,  and  in  April,  1872,  the 
marriage  was  dissolved  on  the  petition  of  the 
wife.  The  fund  brought  into  settlement  came 
from  the  husband's  father,  and  yields  an  in* 
come  of  31 22.  per  annum  ;  and  there  were  other 
funds  out  of  which,  under  his  father's  will,  the 
husband  was  entitled  to  an  income  of  about 
300Z.  -a  year.  For  some  time  before  the  dissolu- 
tion of  the  marriage,  and  ever  since,  until  March,. 
1877,  the  trustees  paid  to  the  wife,  who  had  the 
custody  of  the  five  children,  issue  of  the  marriage,, 
the  net  income  of  the  settled  property.  In  April,. 
1877,  proceedings  were  commenced  in  the  chan- 
eery  division  by  the  husband,  on  behalf  of  hia 
infant  son,  for  an  administration  of  the  trusts  of 
the  settlement,  and  the  trustees  thereupon  de- 
clined to  exercise  their  discretionary  power 
xmder  the  settlement  by  payment  of  the  income 
ttiereunder.  The  wife  filed,  in  consequence,  in 
June,  1877,  a  petition  for  a  variation  of  the  pro- 
visions of  the  settlement.  The  court  made  an 
order  that  the  trustees,  during  her  life  and  so 
long  as  she  should  remain  unmarried,  and  the 
children  of  the  marriage  remain  under  age,  pay 
to  her  the  whole  income  of  the  settled  property^ 
and  that  as  each  of  the  children  attained  the  age 
of  twenty-one,  a  sum  of  20Z.  a  year  be  paid  to 
such  child  during  the  life  of  the  mother.  Marsh 
V.  Marsh,  39  L.  T.  107  ;  26  W.  R.  466.  Affirmed, 
47  L.  J.,  P.  78. 

Where  a  wife  succeeds  in  her  suit  for  disso- 
lution of  marriage  against  the  husband,  by 
reason  of  his  adultery  and  cruelty,  and  he  takea 
an  interest  in  the  income  of  the  wife*s  money 
under  settlement,  the  court  will  direct  the  appli- 
cation of  such  interest  in  favour  of  the  mother  or 
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the  child.  Boynton  v.  Boynion^  2  Sw.  &  Tr.  275 ; 
30  L.  J.,  Mat.  166;  4  L.  T.  258;  9  W.  R. 
€20. 

By  settlements  before  and  after  the  marriage, 
724Z.  consols,  the  property  of  the  husband,  and 
700Z.,  and  also  some  leaseholds,  the  property  of 
the  wife's  father,  were  settled  upon  the  wife  for 
life,  and  after  her  death  on  the  husband  for  life, 
and  after  the  death  of  the  survivor,  upon  the 
-children  of  the  marriage.  The  court,  after  a 
decree  absolute  for  dissolution  of  marriage  at 
the  suit  of  the  wife,  made  an  order  that  the 
trustees  of  the  settlements  should  deal  with  'the 
proceeds  of  the  property  which  came  from  the 
wife  as  if  the  husband  were  dead  at  the  date  of 
the  decree  absolute,  but  as  to  the  724Z.  settled  by 
the  husband,  refused  to  alter  the  settlement. 
'Johnson  v.  Johmton^  31  L.  J.,  Mat.  29. 

A  settlement  by  a  wife  of  her  own  property  to 
her  separate  use  after  her  marriage  was,  after  a 
final  decree  dissolving  the  marriage,  made  on  her 
petition,  set  aside,  and  the  wife  declared  to  be 
absolutely  entitled.  Jessop  v.  BUike^  8  Jur.  (N.8.) 
537  ;  6  L.  T.  454  ;  10  W.  R.  643. 

Property  was  brought  into  a  marriage  settle- 
ment by  the  wife  only,  but  a  first  life  interest  in 
three-eighths  of  it  was  given  to  the  husband.  She 
obtained  a  decree  nisi  for  the  dissolution  of  the 
marriage,  but  during  the  hearing  of  her  suit,  and 
before  the  decree  nisi  in  it  had  in  fact  been  pro- 
nounced, the  respondent  had  given  a  charge  on  his 
life  interest  to  his  solicitors  for  the  amount  of  the 
costs  incurred  in  defending  the  suit : — Held,  that 
as  at  the  time  when  such  charge  had  been  so 
given  by  him  it  had  been  uncertain  whether  the 
decree  nisi  would  have  been  granted  against 
him,  the  court,  in  an  application  to  vary  the 
settlement  by  extinguishing  his  life  interest 
under  it,  could  not  interfere  with  the  mortgage 
so  executed  by  him  in  favour  of  his  solicitors. 
Wigney  v.  Wigney,  51  L.  J.,  P.  84  ;  7  P.  D.  228  ; 
47  L.  T.  129  ;  31  W.  R.  140. 

ExtingaiilLixig  Husband's    Intereiti  — 

Dnm  loU  et  casta  olaose  not  inserted.] — A  mar- 
riage having  been  dissolved  on  the  petition  of 
the  wife,  the  court  varied  the  settlements  by 
extinguishing  the  husband's  interest  in  the  wife's 
fortune,  and  declined  to  make  her  enjoyment  of 
the  income  of  the  settled  property  dependent  on 
her  living  chaste  and  unmarried.  Gladntone  v. 
Gladstone,  45  L.  J.,  P.  82  ;  1  P.  D.  444  ;  35  L.  T. 
380 ;  24  W.  R.  739. 

Ixgnnotlon    against    Advanoement    to 

Children.] — A  divorced  wife  who  had  obtained 
an  order  for  alimony,  brought  an  action  against 
her  former  husband  and  the  trustees  of  a  settle- 
ment under  which  he  had  a  life  interest  with 
remainder  to  his  children  by  a  previous  marriage, 
and  moved  in  the  action  for  a  receiver  and  an 
injunction  restraining  him  from  consenting  to 
any  exercise  of  the  power  of  advancement : — 
Held,  that  she  was  entitled  to  this  relief,  as  the 
order  for  alimony  constituted  her  a  judgment 
creditor  of  the  husband,  and  the  rights  of  the 
children  could  not  be  regarded.  Oliver  v.  Low- 
ther,  42  L.  T.  47 ;  28  W.  R.  381. 

In  Favonr  of  Children.]— On  a  decree  of 

dissolution  by  reason  of  a  wife's  adultery,  the 
oourt  directed  two-thirds  of  the  bulk  of  property 
to  which  she  was  entitled  under  certain  trusts  to 
be  settled  on  the  children  immediately,  and  the 
remaining  third  after  her  death  or  re-marriage. 


Bacon  v.  Bacon]  and  Bacon^  2  Sw.  &  Tr.  86  ;  29 
L.  J.,  Mat.  125  ;  2  L.  T.  438  ;  8  W.  R.  652. 

The  court  does  not  exhaust  the  power  derived 
under  22  &  23  Vict.  c.  61,  s.  5,  by  making  an  order 
with  reference  to  the  application  of  the  settled 
property  either  for  the  benefit  of  the  children  of 
the  marriage  or  of  their  respective  parents,  as 
the  case  may  be,  but  may  make  the  order  either 
for  one  or  both,  as  shall  seem  fit.  March  v. 
March  and  Palumbo,  36  L.  J.,  Mat.  65  ;  L.  B.  1 
P.  440  ;  16  L.  T.  366  ;  15  W.  R,  799. 

When  an  allowance  is  ordered  to  be  paid  for 
the  benefit  of  a  child  of  the  marriage,  it  should 
be  paid  to  the  father  so  long  only  as  the  child  is 
in  his  custody,  and  the  fact  that  an  order  does 
not  give  such  a  direction  is  no  ground  of  appeal, 
as  the  order  would  be  so  framed  originally,  if 
application  for  that  purpose  was  made,  when  it 
was  obtained.    lb. 

A  wife  was  entitled  to  the  interest  of  4,000/., 
vested  in  trustees  for  her  life,  with  a  power  of 
appointment  amongst  her  children.  In  a  suit 
for  judicial  separation  on  the  ground  of  her 
adultery,  the  adultery  having  been  proved,  the 
court  ordered  that  the  trustees  of  the  wife  should 
pay  over  a  moiety  of  her  income  to  tmstees 
named  by  the  husband,  to  be  applied  by  the 
latter  to  the  maintenance  and  education  of  the 
children  of  the  marriage.  Seatle  v.  Seatle,  30 
L.  J.,  Mat.  216. 

By  a  marriage  settlement  property  was  settled 
upon  a  husband  for  life,  then  upon  the  wife  for 
life,  then  upon  the  children  of  the  marriage. 
The  marriage  having  been  dissolved  on  the 
ground  of  the  adultery  of  the  wife,  who  con- 
tinued to  cohabit  with  the  co-respondent,  the 
court  ordered  that  after  the  death  of  the  husband 
the  settled  property  should,  in  the  event  of  the 
wife  surviving  the  husband,  be  applied  to  the 
benefit  of  the  children  of  the  marriage,  as  if  she 
were  dead.  Pearce  v.  Pearce  and  French,  30 
L.  J.,  Mat.  182. 

The  court  wiU  require  full  information  of  a 
husband's  means  when  asked  to  vary  the  interest 
of  the  wife  in  her  moneys  in  settlement  in  favour 
of  children.  Webster  v.  Webster  and  Mit/ord, 
8  Sw.  &  Tr.  106  ;  32  L.  J.,  Mat.  29  ;  9  Jur.  (N.S.) 
182  ;  7  L.  T.  646  ;  11  W.  R.  86. 

Where  a  marriage  had  been  dissolved  by  reason 
of  the  wife's  adultery,  and  she  was  entitled  to  a 
life  interest  in  about  2,900/.  consols,  her  own 
moneys  in  settlement,  and  the  husband  had 
scarcely  any  income,  the  court  ordered  the 
trustees  of  the  settlement  to  pay  201.  per  annum 
out  of  the  life  income  of  the  wife  to  the  paternal 
grandfather  of  the  only  child  of  the  marriage,  a 
daughter,  for  her  use  and  benefit.    lb. 

Where  a  petitioner  had  entered  into  a  covenant 
binding  his  estate  with  the  payment  of  an 
annuity  to  the  respondent,  in  the  event  of  her 
surviving  him,  the  court  directed  the  annuity, 
when  recovered,  to  be  paid  for  the  benefit  of  the 
children  of  the  marriage.  Callwell  v.  CkUlweil 
and  Kennedy^  3  Sw.  &  Tr.  259. 

On  an  application  for  an  alteration  of  the 
settlements,  the  husband  offered,  if  allowed  to 
withdraw  from  settlement  the  moneys  brought 
in  by  himself,  to  surrender  his  Interest  in  favour 
of  the  child  in  the  moneys  settled  by  the  wife, 
by  reason  of  whose  adultery  the  marriage  was 
dissolved.  The  court  refused  the  application,  it 
not  being  satisfied  that  the  proposed  idteration 
would  be  for  the  benefit  of  the  child.  Pocock 
V.  Pocock  and  Barton,  18  L.  T,  338 ;  16  W.  R. 
712. 
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Wbore  there  ii  no  Issue.] — Under  22  & 

23  Vict.  c.  61,  8.  5,  oa  a  dissolution  of  marriage, 
the  court  has  no  power  to  deal  with  marriage 
settlements  when  there  is  no  issue  of  the 
marriage  living  at  the  time  the  decree  is  pro- 
nounced. Bell  V.  Bell  and  Anglesey  (^Earl\  1 
Sw.  &  Tr.  665  ;  29  L.  J.,  Mat.  169  ;  8  W.  R.  178. 
S.  P.,  Thomojt  V.  Thoftuu,  2  Sw.  &  Tr.  89  ;  2  L.  T. 
438  ;  8  W.  R.  504 ;  Dempster  v.  Dempster,  31 
L.  J.,  Mat.  113  :  Bird  v.  Bird,  36  L.  J.,  Mat. 
102 ;  L.  R.  1  P.  231  ;  14  L.  T.  860 ;  14  W.  R. 
1023. 

The  court  has  no  power  to  deal  with  marriage 
settlements  under  22  k,  23  Vict.  c.  61,  s.  5,  where 
there  has  been  issue  of  the  marriage,  unless  a 
child  is  still  living,  drrranoe  v.  Corranre,  37 
L.  J.,  Mat.  44  ;  L.  R.  1  P.  495  ;  18  L.  T.  636  ;  16 
W.  R.  893. 

The  court  has  no  power  to  deal  with  marriage 
settlements  under  22  k  23  Vict.  c.  61,  s.  5,  unless 
there  is  issue  of  the  marriage  living  at  the 
date  of  the  order,  although  there  may  have  been 
such  issue  living  at  the  date  of  the  decree  of 
dissolution.  Graham  v.  Oraham  and  Griffith, 
L.  R.  1  P.  711  ;  20  L.  T.  600  ;  17  W.  R.  628. 


41  Viet.  e.  19,  s.  8.1 — Under  the  powers 


given  to  the  court  by  the  above  section,  the 
court  may  vary  marriage  settlements  where  there 
are  no  children  of  the  marriage.  The  court, 
under  the  circumstances  of  the  case,  declined  to 
employ  this  later  act  retrospectively.  Ygle»ia* 
V.  Yglesiat,  4  P.  D.  71  ;  40  L.  T.  37  ;  27  W.  R. 
432. 

An  ante-nuptial  settlement  having  been  exe- 
cuted a  decree  nisi  was  afterwards  obtained  for 
dissolution  of  the  marriage  of  the  parties,  and 
before  the  decree  was  made  absolute  the  Matri- 
monial Causes  Act,  1878,  was  passed,  allowing 
the  court,  notwithstanding  that  there  are  no 
children  of  the  marriage,  to  exercise  the  powers 
vested  in  it  by  22  &  23  Vict.  c.  61,  s.  6  :— Held, 
that  the  court  had  jurisdiction  to  vary  the 
settlement  though  there  was  no  issue  of  the 
marriage.  Aruf^ll  v.  Ansdell,  49  L.  J.,  P.  57  ; 
5  P.  D.  138  ;  43  L.  T.  224  ;  28  W.  H.  832. 


On  Death    of   Petitioner.] — ^A  husband 


obtained  a  decree  nisi  for  dissolution  of  marriage 
against  his  wife,  and  died  before  it  could  be  made 
absolute.  The  petition  prayed  the  court  to  deal 
with  the  post-nuptial  marriage  settlement ;  and 
the  guarcuan  of  the  minor  children  of  the  peti- 
tioner prayed  to  be  allowed  to  intervene,  for  the 
purpose  of  making  the  decree  nisi  absolute,  and 
of  obtaining  an  order  of  the  court  in  respect  of 
the  settlement : — Held,  that  the  suit  had  abated 
by  the  death  of  the  husband,  and  that  no  other 
party  had  any  right  to  move  in  the  matter. 
Grant  v.  Grant,  2  Sw.  &  Tr.  522  ;  31  L.  J.,  Mat. 
174  ;  6  L.  T.  660. 

The  court  will  make  an  order  varying  the 
trusts  of  a  marriage  settlement  on  the  petition 
of  the  guardian  of  the  children  of  the  marriage 
after  the  death  of  the  petitioner.  Ling  v.  LiTig 
and  Croker,  4  Sw.  &  Tr.  99  ;  34  L.  J.,  Mat.  52  ; 
13  L.  T.  261. 

A  petitioner,  the  husband,  died  after  a  decree 
absolute  had  been  made  to  dissolve  his  marriage 
with  the  respondent.  He  executed  a  will  by 
which  he  excluded  some  of  his  children  from 
participation  in  property  over  which  he  had  a 
power  of  appointment  under  his  marriage  settle- 
ment, but  thereby  he  secured  to  them  a  reason- 
able maintenance  out  of  his  general  estate.    The 
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court,  whilst  it  extinguished  the  wife's  life 
interest  in  her  husband's  property,  refused  to 
compel  her,  out  of  her  separate  income  and 
estate,  which  was  not  large,  to  increase  the 
portions  of  such  children,  in  order  to  place  them 
more  nearly  on  an  equality  with  the  other 
children.  Smiihe  v.  Smithe  and  Roupell,  L.  R.  1 
P.  587. 

An  executor  of  a  deceased  petitioner  cannot, 
as  such,  petition  for  an  alteration  of  the  settle- 
ments.   Ih, 

The  guardian  of  the  minor  children  is  the 
proper  person  to  do  so.    lb. 


Delay.] — A  marriage  was  dissolved  on  the 


wife's  petition  in  April,  1872.  The  trustees  under 
the  settlement  executed  on  the  marriage  paid  to 
the  wife  the  income  to  which  she  was  entitled 
under  the  settlement  until  March,  1877,  when, 
in  consequence  of  proceedings  instituted  by  the 
husband  in  the  chancery  division,  they  dis- 
continued the  payment.  In  the  following  June, 
the  wife  presented  a  petition,  under  22  &  23  Vict, 
c.  61,  s.  5,  for  a  variation  of  the  provisions  of  the 
settlement : — Held,  that  the  wife  had  not  been 
guilty  of  undue  delay  in  presenting  the  petition. 
Marsh  V.  Marsh,  34  L.  T.  107 ;  26  W.  R.  466. 
Affirmed,  47  L.  J.,  P.  78.  See  also  Benyon  v. 
Benyon  and  O*  Callaghan,  infra. 

After  Benutrriage  of  Wife.] — In  January 


a  husband  obtained  a  decree  nisi  for  a  divorce  on 
the  ground  of  his  wife's  adultery,  which  decree 
was  made  absolute  on  the  31st  of  July.  In 
November  he  filed  a  petition  for  the  variation  of 
the  marriage  settlement,  and  in  December  the 
wife  was  married  to  the  co-respondent  in  India, 
they  being  ignorant  that  any  application  had 
been  made  to  the  court : — Held,  that  the  husband 
had  not  been  guilty  of  undue  delay,  and  that 
the  remarriage  of  the  wife  did  not,  under  the 
circumstances,  preclude  the  court  from  ordering 
a  variation  of  the  settlement.  Benyon  v.  Benyon 
and  O'Callaghan,  45  L.  J.,  P.  93  ;  1  P.  D.  447  ; 
24  W.  R.  960. 


Bespondent  Abroad.] — After  a  decree  nisi 


for  dissolution  of  marriage,  the  petitioner  filed  a 
petition  for  an  order  to  vary  a  marriage  settle- 
ment. Before  the  decree  was  made  absolute, 
the  respondent  was  served  abroad  with  a  copy 
of  the  petition,  and  with  a  notice  that  after  the 
decree  was  made  absolute  the  court  would  be 
moved  to  make  the  order  as  to  the  settled 
property.  The  respondent  had  not  appeared  at 
any  stage  of  the  proceedings : — Held,  that  the 
court  h£^  power  to  vary  the  marriage  settlement 
in  the  absence  of  the  respondent.  Latorenoe  v. 
Lawrence,  3  Sw.  &  Tr.  207  ;  32  L.  J.,  Mat.  124  ; 
9  Jur.  (N.S.)  1168  ;  9  L.  T.  23. 

Jndiolal  Separation.] — In  proceedings  for 

a  judicial  separation  only,  the  court  has  no  power 
to  alter  settlements.  Gandy  v.  Gandy,  61  L.  J., 
P.  41 ;  7  P.  D.  168 ;  46  L.  T.  607  ;  80  W.  R. 
673— C.  A. 

And  see  coms  under  Husband  and  Wife. 

B.  RESCISSION  BY  COURT. 
1.  Op  Voluntary  Settlbments. 

Prinoiples — Settlor  in  General  not  Beliered.] 
— A  court  of  equity  will  not  assist  a  vendor  in 
defeating  a  prior  voluntary  settlement  made  by 
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himself.     Smith  v.   Garland,  2   Mer.  123  ;    16 
R.  R.  154. 


Where  Gift  Completed.] — A  gift  conclu- 


sively made  to  a  volunteer,  by  means  of  a  com 
pleted  declaration  of  trust  in  his  favour,  is 
incapable  of  revocation  by  the  donor.  On  the 
marriage  of  J.  P.  and  B.  L.  P.  certain  sums  of 
consols,  the  property  of  B.  L.  P.,  were  settled  in 
trust  for  J.  P.  for  life,  then  for  B.  L.  P.  for  life, 
then  for  the  children  of  the  marriage ;  and  in 
default  or  failure  of  children,  if  J.  P.  should 
survive  B.  L.  P.,  then,  from  his  death  anc\. 
default  or  failure  of  children,  as  B.  L.  P.  should 
by  will  appoint,  or,  in  default  of  appointment, 
for  her  next  of  kin,  under  the  Statute  of  Distri- 
butions ;  or,  if  B.  L.  P.  should  survive  J.  P., 
then,  from  his  death  and  default  or  failure  of 
children,  for  B.  L.  P.  absolutely.  No  children 
were  bom  of  the  marriage,  and  B.  L.  P.  was  past 
the  age  of  childbearing : — Held,  that  notwith- 
.  standing  the  fact  that  the  next  of  kin  of  B.  L.  P. 
were  volunteers  under  the  settlement,  B.  L.  P. 
was  not  entitled  to  have  the  settleil  funds  trans- 
ferred to  her,  on  her  petition  with  the  concur- 
rence of  her  husband.  Paul  v.  Paul  (16  Ch.  D. 
580)  not  foUoweil.  Paul  v.  Pant,  61  L.  J., 
Ch.  839  ;  20  Ch.  D.  742 ;  47  L.  T.  210  ;  30  W.  R. 
801— C.  A. 

Effoet  of  I>ela7.] — A  voluntary  deed  of 

gift  cannot,  after  unreasonable  delay,  be  set 
aside,  though  the  gift  was  of  a  reversion  and 
remained  a  reversion.  Turner  v.  ColUtig,  41 
L.  J.,  Ch.  558  ;  L.  R.  7  Ch.  329  ;  25  L.  T.  779  ; 
20  W.  R.  805. 


TJnmpported  Allegationi  of  Fraud.] — A 


voluntary  settlement  which  conveys  real  estate 
to  a  trustee  for  the  settlor  for  life,  with  remain- 
der to  her  nephew  absolutely,  will  not  be  set 
aside  upon  unsupported  allegations  of  fraud, 
undue  influence,  intimidation  and  coercion. 
Tolter  V.  Toher,  31  Beav.  629  ;  9  Jur.  (N.8.)  370. 
Affirmed,  3  De  G.  J.  &  S.  487  ;  32  L.  J.,  Ch. 
322  ;  8  L.  T.  777. 

The  court  refused  to  set  aside  a  voluntary  deed 
at  the  instance  of  the  settlor,  where  it  appeared 
that  it  was  made  solely  at  the  instance  of  the 
settlor,  and  by  the  settlor's  own  solicitor,  who 
fully  explained  the  provisions  and  efEcct  of  the 
deed.    Ih. 


Illegal  Consideration  not  appearing  on 


Pace  of  Deed.] — A  court  of  equity  will  not,  at 
the  instance  of  a  settlor  or  his  legal  personal 
representative,  adversely  set  aside  a  settlement 
by  which  the  settlor  confers  on  a  stranger  the 
absolute  beneficial  interest  in  property  legally 
vested  in  trustees,  although  such  settlement  may 
have  been  made  for  an  illegal  consideration  not 
appearing  on  the  face  of  the  instrument.  Ayergt 
V.  Jenkifis,  42  L.  J.,  Ch.  690  ;  L.  R.  16  Eq.  275  ; 
29L.  T.  126;  21  W.  R.  878. 


Expectant  Heir.]— Bill  by  an  expectant 


The  principle  upon  which  the  court  acts  in 
discouraging  mortgages,  sales,  and  dealings  'with 
expectant  heirs  of  reversionary  interests,  has 
no  application  to  a  settlement  by  an  heir  in 
favour  of  his  wife  and  children,    lb. 

What    CiroTimftanees    Considered.]  — 


Circumstances  under  which  a  voluntary  <teed 
will  be  set  aside.  HensluUl  v.  Fereday,  29  L.  T. 
46  ;  21  W.  R.  570— L.JJ. 

Defieieney  of  Wife's  Portion.] — ^Woman's 


portion  falling  short  of  husband's  expectations, 
is  not  a  reason  for  setting  aside  marriage  agree- 
ment.   Marsh,  Ex  parte,  1  Atk.  159. 

Costs  in  TJneontested  Snit] — ^When   a 


heir  to  set  aside  a  post-nuptial  settlement  of  a 
real  estate  in  expectancy,  to  trustees  for  his  wife 
for  life,  remaincier  to  pay  annually  oOOl.  to  the 
children,  remainder  to  herself  for  life,  made 
while  he  was  indebted,  and  on  the  suggestion  of 
his  wife's  mother.  Dismissed  without  costs. 
JS/ia/tv  V.  Adams,  4  Giff.  492  ;  3  N.  R.  363  ;  33 
L.  J.,  Ch.  287 ;  10  Jur.  (N.S.)  121  ;  9  L.  T. 
676. 


suit  is  instituted  to  set  aside  a  voluntary  settle- 
ment of  real  and  personal  estate,  and  the  right 
to  the  relief  asked  is  not  contested,  the  court  will 
order  a  re-conveyance  of  the  property  the  subject 
of  the  settlement,  and  direct  payment  of  the 
costs  out  of  the  property  so  settled.  Thompson 
V.  MilUgan,  18  L.  T.  809. 

Knowledge  and  Consent   of  Settlor — 

Independent  Adinoe.] — Where,  in  an  action  to 
obtain  the  cancellation  or  modification  of  a 
voluntary  deed  on  the  ground  of  undue  influence 
and  want  of  independent  advice,  the  plaintiff 
admits  that  he  had  an  accurate  general  know- 
ledge of  what  he  was  doing,  and  only  refused  to 
receive  a  detailed  explanation  of  the  deed 
because  he  trusted  his  solicitor  to  look  into  those 
details  on  his  behalf,  he  was  as  much  bound  as 
if  he  were  himself  a  lawyer,  and  had  drawn  the 
deed  with  his  own  hand.  Lovell  v.  WallU,  50 
L.  T.  681. 

The  court  will  not  set  aside  a  voluntary  settle- 
ment if  the  settlor  understood  and  approved  of 
its  object,  and  it  contains  the  usual  clauses  for 
carrying  out  that  object ;  but  if  the  settlement 
contains  unusual  clauses,  it  will  be  set  aside 
unless  it  is  clearly  proved  that  the  settlor  under- 
stood the  effect  of  and  approved  of  the  insertion 
of  the  unusual  clauses.  Phillips  v.  MuUings, 
41  L.  J.,  Ch.  211  ;  L.  R.  7  Ch.  244  ;  20  W.  R. 
129. 

Where  an  action  is  brought  by  the  settlor 
against  the  trustees  to  set  aside  a  voluntary 
settlement,  the  court  will  not  consider  the 
propriety  or  impropriety  of  the  clauses,  except  as 
evidence  that  the  settlor  did  not  understand 
what  he  was  doing;  the  only  question  being 
whether  the  settlor  understood  what  he  was 
doing,  and  its  effect  on  his  position  with  regard 
to  the  property.  But,  quaere,  whether  this 
applies  to  cases  in  which  there  are  persons 
cmiming  adversely  to  the  settlor — Per  Cotton, 
L  J.  I>utton  V.  Thompson,  62  L.  J.,  Ch.  661  ; 
23  Ch,  D.  278 ;  49  L.  T.  109 ;  31  W.  R. 
696. 

Where  donor  and  donee  were  dead  at  the  time 
of  the  institution  of  a  suit,  the  court  set  aside  a 
voluntary  deed,  on  the  ground  that  it  was  not 
fully  explained  to  the  donor.  Phillipstm  v. 
Kerry,  11  W.  R.  1034. 

If  a  voluntary  deed  does  not  express  the 
intentions  of  the  parties,  it  cannot  be  rectified 
so  as  to  carry  out  such  intentions ;  but,  if 
impeached,  it  must  wholly  stand  or  wholly  fall. 
lb. 

A  married  woman  living  apart  from  her 
husband,  by  a  voluntary  deed  appointed  all  her 
property  to  herself  for  life,  with  remainder  to 
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the  husband  of  her  sister,  irrevocably.  She  had 
the  deed  read  over  to  her  before  execution,  and 
it  was  pointed  out  to  her  that  it  was  irrevocable. 
She  never  again  saw  the  deed,  and  kept  no  copy 
of  it,  and  subsequently  executed  a  settlement  and 
will  inconsistent  with  it.  The  husband  of  her 
sister  had  notice  of  the  settlement,  but  stood  by 
and  did  not  produce  the  deed  till  three  months 
after  her  death  : — Held,  that  the  deed  must  be 
set  aside,  as  it  was  not  proved  to  be  the  well- 
considered  act  of  here.  ConttM  v.  Aciourth^  38 
L.  J.,  Ch.  694  ;  L.  R.  8  Eq.  558  ;  21  L.  T.  224  ; 
17  W.  R.  1121. 

A  deed  of  settlement,  whereby  the  settlor  is 
delivered,  bound  hand  and  foot  as  to  the  pro- 
perty settled,  into  the  power  of  his  trustee, 
canuot  be  maintained  in  equity  without  the 
clearest  proof  that  it  was  made  at  and  with 
the  request,  consent,  knowledge,  or  instance  of 
the  settlor ;  and  a  solicitor  who  takes  upon 
himself  to  prepare  such  a  deed  for  execution 
by  his  client,  without  the  clearest  evidence  of 
the  concurrence  of  the  latter,  •  does  so  subject 
to  all  the  consequences  and  liabilities  of  the 
deed  being  set  aside,  notwithstanding  the 
solicitor  may  have  been  influenced  by  motives 
for  the  benefit  of  his  client  in  preparing  the 
Kettlement.  Therefore,  where  the  plaintiff, 
allegcil  by  the  defendant  to  be  young  and 
extravagant,  applied  to  a  solicitor  to  raise  a 
certain  sum  on  mortgage,  and  the  latter,  with  a 
view  to  prevent  the  former  from  dissipating 
his  fortune,  tied  up  the  whole  of  his  fortune 
an<l  constituted  himself  sole  trustee ;  the  court, 
on  bill  filed  by  the  plaintiff,  alleging  that  the 
deetl  of  settlement  had  been  prepared  without 
his  authority,  consent,  or  knowledge,  and  there 
not  being  any  evidence  to  the  contrary,  declared 
the  deed  void  in  equity,  and  directed  a  recon- 
vevance  of  the  trust  property  by  the  trustee. 
Mmn-e  V.  Prance,  9  Hare,  299  ;  20  L.  J.,  Ch. 
468;  15  Jur.  1188. 

Deed  not  eontaiziing  whole  Arrani^meiit — 
Death  of  one  Party.] — A  voluntary  deetl,  by 
which  a  father  purported  to  convey  his  pro- 
perty to  his  son  absolutely,  but  which  did  not 
carry  into  effect  the  whole  arrangement  between 
them,  was  set  aside  at  the  instance  of  the  father 
after  the  son's  death.  Hughe's  v.  Seatutr,  18 
W.  R.  1122. 

A  mortgage  effected  by  the  son  upon  the  pro- 
perty, the  father,  though  in  possession,  allowing 
the  son  to  act  as  if  absolute  owner,  upheld. 
lb. 

Conveyanoe  nnder  Srroneoni  Belief— Reinlt- 
ing  Tmet.] — A.,  having  been  deserted  by  his 
wife,  and  not  having  heard  of  her  for  ten  years, 
married  again ;  aftei'wards,  having  disco veretl 
that  she  was  alive,  and  believing  himself  liable 
to  be  convicted  of  bigamy,  he  executetl  a  deetl, 
purporting  to  convey  his  land  to  B.  for  valuable 
considemtion.  It  was  proved,  by  parol  evidence, 
that  the  deed  was  executetl  on  the  understanding 
that  B.  would  hold  the  land  at  A.*8  disposal.  No 
<^nsideratioii  was  paitl  by  B.,  and  A.  remained 
for  four  years  in  possession  of  the  land,  and 
partly  paid  off  a  mortgage  upon  it : — Held,  that 
the  transaction  was  not  illegal,  and  that  A.  was 
entitled  to  a  tlecree  for  a  reconveyance  of  the 
land,  the  statute  of  frantls  being  excluded,  both 
on  the  ground  of  fraud  and  of  a  resulting  trust 
within  8.  8.  DavieA  v.  Otty,  34  L.  J.,  Ch.  252  ; 
12  L.  T.  789  ;  13  W.  R.  484. 


Ab  against  Purchaser  firom  Donee.] — A  void- 
able voluntary  conveyance  or  gift  cannot  be  set 
aside  as  against  a  purchaser  from  the  donee, 
without  repaying  the  price  paitl.  Aldhorough  v. 
Tnje,  West,  221  ;  7  CI.  &  F.  436. 


From  Settlor.] — In  a  suit  for  specific  per- 


formance against  a  ventlor  antl  those  claiming 
I  under  a  voluntary  settlement  made  by  him  pre- 
viously to  the  contract  for  sale,  the  court  refused 
to  declare  that  the  settlement  was  void  untler 
27  Eliz.  c.  4.  Fletcher  v.  Xetteman,  40  L.  J., 
Ch.  624. 


Judgment  Creditors  of  Settlor.] — A  court 


of  equity  will  not  interfere  actively  against  a 
volunteer  through  the  medium  of  a  person  (not 
a  purchaser  for  value)  claiming  only  through 
him  who  has  createtl  the  voluntary  settlement. 
Dolphin  V.  Aylward,  L.  R.  4  H.  L.  486 ;  23 
L.  T.  636. 

Where  a  voluntary  settlement  has  been  made, 
subsequent  jutlgment  cretlitors  of  the  settlor 
cannot  acquire  riizfhts  in  tlerogation  of  it  which 
the  settlor  himself  would  not  have  possessed.  lb. 

Order  for  Delivery  up  of  Deed.] — Court  will 
not  oixler  tlelivery  up  of  voluntary  instruments, 
which  are  revocable.  Bromley  v.  Holland^  7 
Ves.  28  ;  6  R.  R.  58. 

If  a  conveyant»  is  matle  with  a  power  of 
revocation,  antl  afterwartls  is  revoked,  he  to 
I  whom  the  inheritance  belongs  may  compel  the 
tleed  to  be  tlelivered  up  to  him  to  be  cancelled, 
because  the  deed  of  revocation  may  be  lost, 
antl  then  it  is  unreasonable  the  other  deed 
should  be  standing  out.  Auon,,  Gilb.  Eq. 
R.  1. 

2.  Fraud  on  Mabital  Rights. 

Other  Fraudulent  or  Collusive  Agreements  re- 
speoting  Harriage.]— A-e  Husband  and  Wipe. 

Prineiple.] — Conveyance  by  a  woman  under 
any  circumstances,  and  even  the  moment  before 
marriage,  gotxl  primft  facie  :  bad  only  if  fraud,  as 
where  made  pending  the  treaty  without  notice. 
A  woman  i)ending  a  treaty  of  marriage  with  A., 
settled  all  her  property  to  her  separate  use  with 
his  approbation.  A  few  tlays  afterwards  B.,  by  a 
stratagem,  induced  her  to  marry  him  the  day 
after  she  first  thought  of  it.  B.  had  no  notice  of 
the  settlement.  Settlement  established,  and  deed 
of  revtx»tion  obtained  by  duress  set  aside. 
Strathmore  (^Counteits)  v.  Boives,  1  Ves.  22  ;  1 
R.  R.  76.  See  2  Bro.  C.  C.  354 ;  2  Cox,  28. 
Aflirmed  6  Bro.  P.  C.  427. 

As  a  conveyance  made  by  the  woman  before 
marriage  is  primft  facie  good,  it  is  to  be  im- 
peached only  by  the  proof  of  fraud.  In  August, 
a  widow  having  a  second  marriage  in  contempla- 
tion, settled  her  property  on  herself  for  life  for 
her  separate  use,  with  remainder  to  the  children 
of  her  first  marriage  ;  antl  in  October  following 
she  marrietl.  The  settlement  was  prepared  by 
her  tlirection,  without  the  privity  or  assent  of 
"  her  then  intended  husband."  In  a  suit  to 
cany  the  settlement  into  execution,  the  second 
husband  insistetl  on  its  being  a  frautl  on  his 
marital  rights ;  but  it  was  not  proved  that  in 
August  he  was  "  the  then  intended  husband  "  : — 
Held,  that  the  evidence  was  insuflScient  to  im- 
peach the  deed.  £nglafid  v.  Downs,  2  Beav. 
522  ;  9  L.  J.,  Ch.  313  ;  4  Jur.  526. 

84—2 
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Wliat  Amounts  to  Fraud — Conveyanoo  under 
no  Obligation  to  Stranger.] — It  seems  agreed 
that  if  a  woman,  on  the  point  of  marriage, 
charge  or  convey  her  property  to  a  mere  stranger, 
for  whom  she  was  not  even  under  a  moral 
obligation  to  provide,  such  a  conveyance  will  be 
considered  as  a  fraud  on  the  marital  rights. 
Lance  v.  Norman^  2  Ch.  Rep.  79 ;  Howard  v. 
Hooker^  id.  81. 

A  widow,  before  her  second  marriage,  made 
a  settlement  without  the  privity  of  her  in- 
tended husband.  Set  aside  as  fraudulent,  he 
having  married  her  in  confidence  of  having  her 
estate.    Ih, 


Conveyance  without  Privity  of  Intended 


Eufband.] — If  a  woman  conveys  her  property 
before  marriage  without  the  privity  of  the 
intended  husband,  it  is  fraudulent,  and  will  be 
set  aside.  Ball  v.  Montgomery,  2  Yes.  193 ;  4 
Bro.  C.  C.  339  ;  2  R.  R.  197. 

Settlement  made  by  a  woman  before  her 
marriage,  for  her  separate  use,  without  the 
husband's  privity,  wiU  not  bind  the  husband. 
Carleton  v.  Dorset  (^Earl),  2  Vern.  17. 

BecuB  in  Caie  of  Cohabitation  before  Marriage.  1 
— Qusere,  to  what  extent  the  equity  of  a  huslxina 
to  set  aside  a  settlement  of  the  property  of  his 
wife,  executed  by  her  without  his  knowledge 
during  the  treaty  of  marriage,  is  taken  away  by 
the  absence  of  any  other  settlement  in  favour  of 
the  wife  or  the  poverty  of  the  husband,  or  the 
reasonable  nature  or  meritorious  object  of  the 
impeached  settlement,  or  the  ignorance  of  the 
husband  of  the  existence  of  the  settled  property. 
It  is  not  necessaiy,  in  order  to  establish  his  title 
to  this  equity,  that  the  husband  should  prove 
actual  fraud  or  deception  (for  deception  will  be 
inferred),  if  after  the  commencement  of  the 
treaty  of  marriage  the  wife  should  have  at- 
tempted to  dispose  of  her  property  without 
the  knowledge  or  concurrence  of  her  intended 
husband.  Taylor  v.  Pugh,  1  Hare,  608 ;  12  L.  J. 
Ch.  73  ;  6  Jur.  890. 

A  settlement  made  by  a  woman  without  the 
knowledge  of  her  intended  husband  pending 
a  treaty  for  a  marriage,  held  good  on  the 
ground  that  the  husband,  by  his  cohabitation 
with  her  previously  to  the  marriage,  had  ren- 
dered retirement  from  the  marriage  on  her  part 
impossible.    2  b, 

Improvident  Settlement  by  Widow  before  Be- 
marr&ge.]— On  the  16th  May,  1846,  a  widow 
made  an  improvident  settlement  of  a  large 
portion  of  her  property,  and  married  on  the  15th 
October  following.  The  husband  and  wife  filed 
a  bill  praying  that  the  deed  might  be  set  aside  as 
a  fraud  on  the  marital  right.  Semble,  that  the 
court  would  have  given  relief,  notwitlistanding 
the  wife  was  a  co-plaintiff,  if  an  engagement  to 
marry  preceding  the  transaction,  and  a  subse- 
quent marriage  without  notice  to  the  husband, 
were  proved  ;  and  the  court  offered  the  plaintiff 
an  issue  to  try  the  fact.  Griggs  v.  Staplee,  2 
De  G.  &  Sm.  672  ;  13  Jur.  29. 

A  voluntary  conveyance  to  a  mother  by 
a  daughter  six  months  after  she  had  attained 
twenty-one,  and  seven  days  before  the  daugh- 
ter's maiTiage,  but  unknown  to  the  husband, 
was  set  aside,  both  on  the  ground  of  the 
maternal  influence,  and  of  the  fraud  on  the 
husband's  marital  rights.  C/iambers  v;  Crahhe, 
34  Beav.  467  ;  11  Jur.  (N.s.)  277  ;  12  L.  T.  46. 


C.  had,  under    her    marriage   settlement,  a 

Eower  of  appointing  property  among  her  children, 
y  deed  or  will ;  and  a  further  power,  if  she 
survived  her  then  husband  and  married  again,  of 
appointing  one-half  the  property  as  she  micrht 
think  proper.  C.*8  then  husband  died,  and  i^he 
married  again.  She  had  three  children  by  her 
former  husband.  One  of  those  children^  B^ 
attained  her  majority,  and  soon  afterwards  re- 
ceived an  offer  of  marriage  from  A.,  which  offer 
was  accepted.  After  the  proposal  for  marriage, 
and  about  seven  days  before  it  took  place,  B. 
assigned  all  her  interest  under  her  mother*s 
marriage  settlement  to  her  mother,  who  promised 
to  leave  her  by  will  one-third  of  the  settlement 
property.  The  effect  of  that  assignment  was 
well  known  to  B. ;  but  the  circumstances  which 
preceded  it,  and  which  accompanied  the  exe- 
cution of  it,  were  not  made  known  to  A.  till 
after  the  marriage  was  completed : — Held,  on 
a  bill  by  A.  and  his  wife,  for  a  decree  for  the 
administration  of  the  trasts  of  the  marriage 
settlement  of  C,  and  delivery  up  and  cancella- 
tion of  the  assignment  by  B.,  that  A.  was  entitled 
to  the  relief  he  prayed.    Ih. 

Aseignment  in  Coneideration  of  Advanoea 
made  for  Bduoation — Falae  Beeitala.] — ^A.  B.,. 

trustee  of  a  fund  to  which  0.  D.  was  entitled  in 
reversion,  makes  advances  to  the  father  of  C.  D. 
for  the  purposes  of  her  education  as  a  finger. 
The  day  before  her  marriage,  without  the 
knowledge  of  her  intended  husband,  C.  D. 
assigns  her  interest  to  A.  B.  for  a  consideration 
expressed  to  have  been  paid  (the  amount  of  the 
advances  to  the  father)  : — Held,  that  the  deed 
could  not  be  sustained.  Leioellin  v.  Oobbold^  I 
Sm.  &  G.  376  ;  17  Jur.  448  ;  1  W.  B.  211. 

The  trustee  of  a  fund,  to  which  a  young  lady 
was  entitled  in  remainder  after  the  death  of  her 
mother,  at  the  request  of  a  needy  father,  advanced 
sums  of  money  amounting  to  460Z.,  to  enable  the 
father  to  educate  her.  Shortly  after  she  came  of 
age,  being  engaged  to  be  married,  she,  by  deed 
prepared  by  the  father's  solicitor,  reciting  a  con- 
trsct  for  sale  at  the  price  of  260/.,  for  which  a 
receipt  was  indorsed,  assigned  the  fund  abso- 
lutely to  the  trustee,  and  married  on  the  follow- 
ing day.  The  trustee  was  present  at  the 
wading,  but  the  husband  was  ioformed  neither 
of  the  existence  of  the  fund  nor  of  the  deed.  On 
a  bill  by  husband  and  wife : — Held,  that  the 
deed  falsely  representing  the  transaction  to  be 
an  actual  sale,  must  be  set  aside.    I  b. 

Held,  also,  that  the  falsehood  of  the  recitals 
in  the  deed  alone  would  have  been  sufficient  to 
prevent  the  court  from  supporting  it  as  a  security, 
to  the  amount  of  the  consideration  expressed,  for 
a  larger  sum  due  from  the  young  lady*s  father  ta 
the  trustee  for  money  advanced  for  her  education. 
lb. 

Voluntary  Settlement  made  during  Bngage- 
ment.] — A  settlement  made  by  a  woman  pending 
an  engagement  and  seven  weeks  before  her  mar- 
riage, without  the  knowledge  of  her  Intended 
husband,  and  in  favour  of  persons  for  whom  she 
was  under  no  legal  or  moral  tie  to  provide,  was 
set  aside  as  a  fraud  on  the  husband*s  marital  right. 
Difwnes  v.  Jennings,  32  Beav.  290  ;  32  L.  J.,  Gh. 
643  ;  9  Jur.  (N.8.)  1264  ;  8  L.  T.  341  ;  11  W.  R. 
522. 

A  lady  and  gentleman  were  engaged  to  be 
married.  Pending  the  engagement  a  separation 
took  place,  at  the  instance  of  the  lady's  friends^ 
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but  the  engagement  was  not  broken  off.  They 
afterwards  married.  The  husband  subsequently 
discovered  that  the  wife  had,  about  six  weeks 
previously  to  the  marriage,  executed  a  settlement 
of  her  property,  under  which  he  took  no  benefit. 
Upon  a  bill  by  the  husband,  the  settlement  was 
set  aside  as  a  fraud  upon  his  marital  rights. 
Jb. 

The  delay  of  the  husband  to  file  a  bill  for  two 
years  and  a  half  after  his  knowledge  of  the  settle- 
ment, was  not  sufficient  to  disentitle  him  to 
relief,  it  not  being  shown  that  any  prejudice 
had  been  created  to  the  parties  by  the  delay. 
lb, 

A  wife  was,  before  her  marriage,  entitled  to  a 
legacy  of  stock.  About  two  months  before  the 
marriage  and  during  the  engagement  which  pre- 
ceded it,  she  executed  a  voluntary  settlement  to 
which  the  intended  husband  was  no  party,  and 
of  which  he  had  no  information  at  the  time, 
whereby  the  stock  was  transferred  to  trustees,  to 

Eay  to  her  the  dividends  during  her  life,  and  after 
er  death  to  hold  the  fund  according  to  her 
appointment ;  and  in  default  of  her  ap];x)intment 
for  her  next  of  kin,  according  to  the  Statute  of 
Distributions.  This  instiniment  was  prepared  by 
the  trustee  of  the  will,  and  the  stock  was  trans- 
ferred by  him  into  the  names  of  the  trustees  of 
the  settlement.  No  solicitor  was  employed.  She 
died,  leaving  her  husband  surviving,  who  filed  a 
bill  to  have  the  settlement  set  aside  as  a  fraud 
upon  his  marital  right : — Held,  that  looking  to 
the  circumstances  under  which  the  settlement 
was  executed,  so  short  h  time  before  the  marriage, 
yet  without  the  intended  husband's  knowledge, 
and  without  proper  legal  advice,  the  settlement 
could  not  be  supported.  Prideaux  v.  Limsdahy 
IDe  a.  J.  &  S.  438  ;  2  N.  R.  144  ;  9  Jur.  (N.S.) 
507  ;  8  L.  T.  564  ;  11  W.  R.  706.  Affirming  32 
L.  J.,  Ch.  317. 

Notiee  to  Intended  Husband.] — A  woman  ten 
months  before  her  marriage,  but  after  the  com- 
mencement of  that  intimate  acquaintance  with 
her  future  husband  which  ended  in  marriage, 
made  a  settlement  of  a  sum  of  money  which  he 
did  not  know  her  to  be  possessed  of.  The  mar- 
riage took  place,  she  concealing  from  him  both 
her  right  to  the  money,  and  the  existence  of  the 
settlement ;  ten  years  afterwards  she  died,  and 
after  her  death  he  filed  a  bill  to  have  the  money 
paid  to  him  :  —Held,  that  the  settlement  was  void 
as  being  a  fraud  on  his  marital  right.  Qoddard 
V.  Snow,  1  Russ.  485 ;  25  R.  R.  111. 

Where  a  husband,  before  his  marriage,  had 
sufficiently  early  notice  that  it  was  intended  to 
settle  the  bulk  of  the  intended  wife's  property, 
and  nothing  passed  to  justify  a  belief  on  the 
husband's  part  that,  at  the  time  of  the  marriage, 
no  such  settlement  had  been  made  : — Held,  that 
the  husband  was  not  entitled  to  set  aside  a 
scitlement  which  it  appeared  had  been  made 
before  the  mari'iage,  although  he  was  no  party 
to  it,  and  was  not  proved  to  have  been  actually 
cognisant  of  any  settlement  having  been  made. 
Wrigley  v.  Swtiinsony  Wrlgley  v.  Wrigley,  3 
De  G-  &  Km.  458  ;  18  L.  J.,  Oh.  396 ;  13  Jur. 
800. 

A  lady  pending  a  treaty  of  marriage,  which 
afterwards  took  effect,  made  a  voluntary  assign- 
ment of  part  of  her  property  to  her  sister  : — Held, 
that  the  husband,  who  was,  under  the  circum- 
stances, presumed  to  have  had  notice  of  the 
assignment  before  his  marriage,  was  not  entitled 
to  set  it  aside  on  the  ground  of  fraud  upon  his 


marital  right.  Relief  against  a  disposition  of 
property  by  the  intended  wife,  pending  a  treaty 
of  marriagie,can  only  be  given  when  the  husband 
has  been  kept  in  ignorance  of  the  transaction  ; 
and,  semble,  that,  in  applying  the  principle  upon 
which  conveyances  made  by  the  intenoed  wife, 
pending  a  treaty  of  marriage,  are  avoided  on  the 
ground  of  fraud  upon  the  marital  right,  the  court 
will  take  into  consideration  the  meritorious  object 
of  such  conveyances,  and  the  situation  of  the 
intended  husband  in  point  of  pecuniary  means. 
8U  George  v.  Wake,  1  Myl.  &  K.  610  ;  Coop.  t. 
Brongh.  129. 

A  settlement  made  by  a  woman  of  her  personal 
property  after  her  engagement  to  be  married,  set 
aside  at  the  suit  of  the  husband,  although  he  was 
told  before  the  marriage  that  she  had  executed  a 
settlement  affecting  her  property.  Prideaux  v. 
LonsdalCy  4  Giff  159.  See  8.  61,  on  appeal, 
supra. 

Neither  she  herself  nor  her  husband  was 
accurately  informed  of  the  nature  and  effect  of 
the  trusts  of  the  settlement: — Held,  that  the 
doctrine  of  constructive  notice  of  the  -contents 
of  an  instrument  was  not  sufficient  to  bind 
the  husband  on  the  ground  of  acquiescence. 
lb. 

Notice  to  Hneband  after  Marriage— Delay  or 
Aoquieieenoe.] — A  woman  a  few  days  before  her 
marriage,  and  without  the  knowledge  of  her  in- 
tended husband,  transferred  a  sum  of  stock  to 
trustees  upon  a  parol  trust,  as  alleged  by  the 
trustees,  for  her  separate  use  for  life,  and,  after 
her  death,  for  the  benefit  of  her  children.  The 
fact  of  this  transfer  became  known  to  the  hus- 
band some  time  after  the  marriage.  The  divi- 
dends were  received  by  the  wife  from  the  date  of 
the  marriage  until  her  death,  which  took  place 
seventeen  yeare  after.  After  her  death  the  hus- 
band filed  a  bill,  praying  a  transfer  of  the  stock 
and  containing  a  statement  that  the  dividend 
were  duly  paid  to  the  wife  during  the  coverture  . 
— Held,  under  the  circumstances,  that  the  hus- 
band was  precluded  from  asserting  his  claim  to 
the  stock  as  having  been  transferi*ed  in  fraud  of 
his  marital  right.  Loader  v.  Clarke,  2  Mac.  & 
G.  382. 

Note  cancelled  dnring  Treaty  for  Marriage.] 

— Marriage  settlement  of  personal  property  in 
general  terms;  "all  money, debts,  bills,  bonds,notes, 
&c.'* : — Held,  there  is  not  inference  of  fraud  from 
cancelling  a  note,  the  only  instrument  of  that 
description,  during  the  treaty,  on  a  fair  moral 
consideration,  the  man'iage  not  taking  place  on 
representation  of  particulars,  or  on  account  of 
such  personal  property.  De  ManneviUe  v. 
Crompton,  1  V.  &  B.  354  ;  12  R.  R.  233. 

Bond  for  valuable  Coniideration.] — Bond  by  a 
woman  about  to  marry  without  her  intended 
husband's  knowledge,  but  for  valuable  considera- 
tion in  respect  of  an  antecedent  debt : — Held,  the 
husband  could  not  be  relieved  against  it.  Con- 
cealment, however,  of  such  security  and  debts 
not  to  be  encouraged.  Blanch-et  v.  Fotter,  2  Ves. 
Sen.  264. 

Mortgage  in  Favour  of  Mother. ]~Under  the 
will  of  her  father,  Mrs.  M'Wade  was  interested 
for  life  in  the  profits  of  a  mine.  A  fortnight 
before  her  marriage  she  executed  a  mortgage  of 
her  interest  to  secure  the  payment  to  her  mother, 
Mrs.  Brodhursty    of    a  sum  of    money.    Mrs. 
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M*Wacle,  with  her  children,  waa  residing  with 
her  mother.  This  was  a  bill  by  the  husband  (ji 
pauper)  and  his  children  (he  being  their  next 
friend)  seeking  to  have  the  mortgage  (of  which 
he  alleged  he  knew  nothing  before  marriage) 
set  aside,  or  that  an  account  should  be  taken  of 
what,  if  anything,  was  due  to  Mrs.  Brodhurst : 
— Held,  that  the  bill  must  be  dismissed  so  far  as 
it  regarded  the  mortgage,  there  being  no  evidence 
of  fraud.  MWade  v.  Jirodhurtt,  34  L.  T.  924 
— C.  A.    Affirming  24  W.  R.  232. 

Trust  for  leparateTJse— After-takanEoiband.] 

— QuRsre,  whether,  notwithstanding  the  case  of 
Davifs  v.  Th^rrttycroft  (6  Sim.  420 ;  5  L-  J. 
Ch.  140),  a  trust  for  the  separate  use  of  a 
single  woman  is  valid  against  an  after-taken 
husband.  Maker  v.  Ilobbtt,  2  Y.  &  C.  317  ;  6 
L.  J.,  Ex.  £q.  12. 

Action  againit  Solieitor.] — Bill  by  hnsliand 
against  the  solicitor  of  his  wife  as  sole  defendant 
aUeging  that  the  plaintiff  and  his  wife  were 
living  separate  ;'  that  the  defendant  had  been 
before  her  marriage,  and  up  to  the  present  time, 
the  wife's  solicitor  ;  that  he  had  in  that  character 
prepared  a  deed,  by  which  the  wife  fraudulently 
conveyetl  a  sum  of  300/.  to  trustees  for  her  own 
benefit,  in  fraud  of  the  plaintiff's  marital  right ; 
and  praying  that  the  plaintiff  might  be  declared 
entitled  to  the  300/.,  and  for  discovery,  and  that 
the  defendant  might  pay  the  costs.  Demurrer 
for  want  of  equity  allowed.  Kell^  v.  Jlogn**^  1 
Jur.  (N.8.)  514  ;  3  W.  R.  442. 

Whether  such  a  bill  will  lie  against  the  solicitor 
alone,  quaere.    Ih, 

Aetion  by  Euiband*!  Eepreientativei  againit 
Widow.] — ^A  latly,  being  about  to  marry,  placed,  i 
unknown  to  her  intended  husband,  money  in  the 
hands  of  a  third  party,  to  hold  in  ti*ust  for  her. 
The  marriage  was  8oleranise<l,  and,  during  the 
coverture,  the  dividends  were  allowed  to  accu- 
mulate. On  the  death  of  her  husband,  the 
wi<low  instituted  a  suit,  and  obtained  a  deci*ee, 
against  the  legal  pereonal  i-epresentatives  of 
the  trustee,  for  the  transfer  and  payment  to 
her  of  the  fund  and  accumulated  dividends. 
Parties  interested  in  the  deceased  husband's 
estate  thereujion  filed  a  bill  against  the  widow 
and  the  legal  personal  representatives  of  the 
trustee,  claiming  to  have  the  benefit  of  the  de- 
cree, and  a  transfer  and  payment  of  the  fund 
and  dividends  to  them,  on  the  ground  that  the 
so  placing  the  money  in  the  hands  of  a  trustee 
was  a  fraud  on  the  husband's  marital  right. 
To  that  bill  the  widow  filed  a  demurrer  for 
want  of  equity,  and  the  court  allowed  the  de- 
murrer.    Orazehnwk  v.  Percival^  14  Jur.  1103. 

ProYiiion  by  Intended  Wife  for  CUldrenof 
Prior  Maxriage.]— A  widow,  before  her  marriage 
with  her  second  husband,  assigns  over  the 
greatest  part  of  her  estate  to  trustees,  in  trust 
for  children  by  a  former  husband.  Though  this 
was  without  the  consent  of  the  second  husband, 
yet  it  being  to  provide  for  her  chiltlren  by 
former  husbsind,  it  is  good.  And  husband 
suppressing  the  deed,  decreed  to  pay  800/.,  being 
the  sum  proved  to  be  mentioned  in  the  deed  as 
the  value  of  the  estate.  Hunt  v.  Matthews,  1 
Vem.  408. 

A  widow,  before  her  second  marriage,  without 
the  privity  of  her  intended  husband,  assigned  a 
term  in  trust  for  herself  and  child  : — Held,  good ; 


but  a  power  reserved  to  dispose  of  the  remaimler 
of  the  term  after  the  decease  of  herself  and 
child,  held  void  ;  for  not  being  disposed  of  before 
marriage,  it  vested  in  the  husband.  JBIitfre'x 
eaite,  2  Freem.  91. 

A  wi<iow  made  provision  for  her  children 
without  the  privity  of  her  intended  husliand. 
who  complained  of  fraud  on  the  marriage  treaty. 
but  did  not  pretend  he  could  make  a  settlement. 
His  bill,  therefore,  to  avoid  the  provision  for  hi* 
wife's  former  children,  was  dismissed.  King  v. 
Cotton,  Mos.  261  ;  2  P.  Wms.  857,  674,  n. 

Fraud  by  Intended  Hniband  upon  Wife  mud 
Wife'i  Father.] — ^The  rule  tliat  a  conveyance  of 
the  property  of,  or  a  security  given  by  a  woman 
during  the  treaty  for,  her  marriage,  without 
valuable  consideration,  and  without  notice  to  the 
intended  husband,  will  be  set  aside  as  a  fraud  on 
his  marital  rights,  rests  iipon  the  peculiar  rig-ht 
which  a  husband  hRS  in  his  wife's  pro|)erty  ;  aii<l 
a  wife  has  no  similar  equity  to  have  a  convey- 
ance of  the  property  of,  or  a  security  given  by, 
the  intende<l  husband,  set  aside  on  that  groaiid. 
M*Keogh  v.  M^Keogh,  Ir.  K.  4  Eq.  328 ;  18  W.  K. 
861. 

But  where,  upon  a  marriage,  the  father  of  the 
husband  agreed  to  give  up  to  him  a  farm  aii<I 
stock,  in  consideration  of  the  wife's  fortune  beinir 
paid  to  the  father,  it  being  then  stated  that  the 
intended  husband  was  not  indebted  to  any 
extent ;  and  a  deed  was  drawn  up  and  executc^l 
in  pursuance  of  the  agreement,  and  on  the  same 
day  that  the  deed  was  executed,  the  intendctl 
husband  gave  his  father  a  promissory  note  for 
200/.  : — Held,  that  the  giving  of  this  note, 
coupled  with  the  statement  that  the  son  was  not 
indebtetl  to  any  extent,  was  a  fraud  upon  the  in- 
tended wife  and  her  father,  who  gave  the 
fortune.    Ih, 

C.  REVOCATION. 
1.  In  General. 

Appointment  upon  Tmsts  —  Eeappointment 
npon  different  Truits.]— A  single  lady,  having 
under  a  will  a  general  power  of  appointment.  t(» 
be  exercised  whether  covert  or  sole,  over  a  fund 
in  the  hands  of  trustees,  executes  an  a])pointment 
upon  certain  trusts,  and  containing  no  jMwer  of 
revocation.  Afteiwards  she  executes  a  deal 
revoking  the  former  one.  and  apix)inting  the 
fund  to  trustees  upon  such  trusts  as  she,  whether 
covert  or  sole,  should  api)oint.  She  then  marries, 
and  after  the  marriage  she  executes  an  appoint- 
ment declaring  the  trusts  upon  which  the  trus- 
tees of  the  last  preceding  deetl  should  hold  the 
fund,  being  trusts  for  the  benefit  of  herself,  her 
husband,  and  children.  The  fund  had  remained 
all  the  while  in  the  hands  of  the  original  trus- 
tees of  the  will : — Held,  on  a  suit  to  establish 
the  trusts  of  the  last  deed,  that  the  first  appoint- 
ment was  void  as  imperfect  and  voluntary,  and 
the  fund  ordered  to  be  transferred  upon  the 
trusts  of  the  last  deed.  (^Sloane  v.  Oad^tgan, 
Sugd.  on  Vendors,  App.  Uth  edit.,  No.  26, 
commented  on.)  Beat«on  v.  Betitwn^  12  Sim. 
281. 

Bevoeation  under  Power — Deed  Poll — Bab- 
stitnted  Tnuts.l — A  father,  by  deed,  settled 
certain  leaseholds  upon  his  son,  D.,  absolutely, 
and  a  certain  rentcharge  and  stock  in  the  public 
funds  upon  D.  for  life,  with  remainder  to  hii^ 
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children.  The  settlor  after^'ards  by  a  deedpoll, 
which  he  had  reserved  to  himself  power  to  make, 
revoked  all  the  uses,  trustH,  estates,  &c.,  of  the 
settlemeut,  so  far  as  the  same  related  to  his  son, 
D.,  and  declared  that  all  estates,  shares,  right, 
interest,  and  benefit  whatever  given  by  the 
settlement  to  or  in  favour  of  the  said  D.,  shoald 
be,  and  remain  to  the  use  of  trustees,  their  heirs, 
executors,  and  administrators  in  trust,  during 
the  joint  lives  of  D.,  and  his  wife  M.,  to  pay  the 
annual  income  to  M.  for  her  sole  and  separate 
use,  and  for  the  support  of  her  children  by  D.  ; 
and  if  D.  should  die  in  the  lifetime  of  M.,  in 
trust,  to  pay  the  same  to  her  during  her  widow- 
hood, for  the  support  of  herself  and  her  said 
children,  with  a  limitation  over  in  favour  of 
such  children,  in  case  of  her  death  or  second 
marriage.  D.  died  in  the  lifetime  of  M.,  leaving 
several  children  by  her : — Held,  that  the  deed- 
poll  was  not  to  be  considered  merely  as  a  revoca- 
tion of  D.*s  life  estate,  but  that  the  trusts  of  the 
second  deed  were  to  be  substituted  for  the  trusts 
declared  by  the  first  deed  in  favour  of  D. ;  con- 
sequently, that  M.  took  an  estate  for  life,  or 
during  her  widowhood,  in  the  rentcharge  and 
stock,  as  well  as  in  the  leaseholds.  Angell 
V.  Daioiton,  3  Y.  &  C.  308  ;  8  L.  J.,  Ex.  Eq.  6U. 

Besattlament  by  A^eement  in  ooEiideratloxi 
of  AdTftnee  to  Xldost  Son.] — A.,  on  marriage, 
settled  lands  to  himself  for  life,  remainder  to 
wife  for  jointure,  remainder  to  first,  ice,  sons  in 
tail  male,  reserving  power  of  charging  with 
3,(MK)Z.  for  younger  children,  on  jiayment  of 
debts,  and  covenanted  to  lay  out  6,000/.,  part  of 
wife*s  portion,  in  lands  to  same  uses  ;  the  6,0002. 
is  laid  out.  After  eldest  son  came  of  age,  it  was 
agreed,  in  consideration  of  his  advancing  3,000/. 
for  purchase  of  commission  in  army,  to  make  a 
new  settlement  more  beneficial  for  younger 
children,  by  which  lands  were  limited  to  former 
uses,  but  A.  was  empowereil  to  charge  3,000/.  for 
each  of  younger  children,  and  covenant  to  lay 
out  6,000/.  was  released  ;  court  refused  to  set 
aside  last  settlement.  Kerry  (^Earl)  v.  Fltz- 
maurice  QLord),  2  Bro.  P.  C.  384. 

Alteration  of  Original  limitationf.]— By  a 
settlement  in  1862  real  estate  then  subject  to  a 
mortgage  in  fee  was  conveyed  by  B.  to  trustees, 
upon  trust  to  permit  li.  to  receive  the  rents  for 
her  separate  use  and  upon  further  trusts  for  such 
persons  and  for  such  estates  as  R.  should  appoint. 
In  1868  B.  and  K.,  by  a  deed  containing  no 
recitals,  mortgaged  the  property  in  fee  (subject  to 
the  prior  mortgage),  the  proviso  for  redemption 
reserving  the  right  of  reconveyance  to  11.,  **  her 
heirs  or  assigns  or  as  she  or  they  shall  dii*ect : " — 
Held,  that  this  proviso  did  not  alter  the  limitations 
in  the  settlement  so  as  to  coufer  upon  R.  an 
absolute  estate  in  fee  simple.  Byron's  Settle- 
mentj  In  r<r,  or  HeynoUh,  In  n?,  M'Uliams  v. 
Mitchell,  [1891]  3  Ch.  474. 

An  estate  was  conveyed  in  1826,  by  way  of 
mortgage,  to  two  persons,  for  a  term  of  years, 
and,  subject  thereto,  to  such  uses  as  A.  B.  and 
C.  D.  (father  aud  son)  should  jointly  appoint, 
and  in  default  to  the  use  of  A.  B.  for  life,  with 
remainder  to  the  use  of  C.  D.  in  tail,  with 
remainder  to  A.  B.  and  C.  D.  in  fee.  In  1839 
A.  B.  and  C.  D.,  and  the  mortgagees  under  the 
deeds  of  1826,  conveyed  the  estate  to  E.  F.  in 
lee,  by  way  of  mortgage,  with  a  proviso  for 
reconveyance  to  A.  B.  and  C.  D.,  and  their  heirs, 
if  A.  B.  and  C.  D.,  or  either  of  them,  their  or 


either  of  their  heirs,  should  pay  the  money 
advanced.  There  were  also  contained  a  decla- 
ration, that,  as  between  A.  B.  and  C.  D.,  the 
mortgage  debt  should  be  considered  as  a  charge 
on  the  estate,  and  that  A.  B.,  during  his  life, 
should  keep  down  the  interest.  C.  D.,  the  son, 
died  in  the  lifetime  of  A.  B.,  the  father,  leaving 
a  son  : — Held,  that  the  limitations  contained  in 
the  deed  of  1826  were  not  altered  by  the  deed  of 
1839,  notwithstanding  the  form  of  the  proviso 
for  redemption  therein  contained.  Hipkin  v. 
Wilwn,  19  L.  J.,  Ch.  305  ;  14  Jur.  1126. 

Real  estate  was  settled  on  the  husband  for 
life ;  remainder  to  his  wife  for  life,  remainder 
to  the  heirs  of  the  body  of  the  wife,  remainder 
to  the  right  heirs  of  the  husband  ;  the  husband 
and  wife  barred  the  wife's  estate  tail,  and  by 
that  and  other  deeds  it  was  settled  to  such  uses 
as  the  husband  should  appoint.  He  appointed, 
by  a  deed  of  July,  1817,  to  such  uses  as  "  he  aud 
his  wife  should  jointly  appoint,  and  in  default  to 
himself  for  life,  remainder  to  his  wife  for  life, 
remainder  to  his  son  in  fee."  The  husband  and 
wife  made  several  mortgages,  all  except  one 
limiting  the  equity  of  redemption  upon  or  con- 
sistently with  the  uses  of  the  deetl  of  1817.  In 
1832  they  made,  under  the  power  in  the  deed  of 
1817,  another  moitgage,  which  limited  the  equity 
of  redemption  to  the  husband  and  wife,  '*  their 
heirs  or  assigns,  or  to  such  other  persons,  &c.,  as 
they  should  direct,"  and  by  a  deed  of  even  date 
certain  terms  were  assigned  to  attend  the  inheri- 
tance according  to  the  uses  of  the  other  deed  of  even 
date  : — Held,  that  the  deed  of  1832  was  intended 
to  vary  the  limitation  of  the  equity  of  redemption, 
and  defeated  the  limitation  of  the  deed  of  1817. 
Whithretid  v.  Smith,  2  Eq.  R.  377  ;  3  De  G.  M. 
&  G.  727;  23  L.  J.,  Ch.  611;  18  Jur.  475; 
2  W.  R.  177. 

Settlement  on  Euiband  and  Wife  only — Be- 
Yoeation  by  Joint  Deed  poll.] — On  marriage,  a 
sum  of  9,000/.  was  vested  in  trustees  upon  trust 
to  pay  the  interest  to  the  husband  for  life, 
and  after  his  death  to  the  wife  for  life,  and 
after  the  death  of  the  survivor  to  pay  the  prin- 
cipal to  such  persons  as  the  survivor  should 
direct.  The  husband  having  occasion  for  money, 
the  wife  joined  him  in  executing  a  deed-poU, 
whereby  they  appointed  the  money  immediately 
to  the  husbaml;  but  the  trustees  declining  to 
act  without  the  directions  of  the  court,  this  bill 
was  filed  ;  and  upon  personal  examination  of  the 
wife,  the  court  clirected  the  trustees  to  pay  the 
money  to  the  husband,  and  to  deliver  up  the 
settlement  to  be  cancelled.  Macarmick  v.  huXler , 
1  Cox,  367. 

Settlement  adopted  by  Petitioner — Inooniif- 
tent  Gift  by  V^ill.]— By  a  post-nuptial  settle- 
ment  in  1805,  made  between  the  husband  and 
the  father  and  mother  of  the  wife,  and  executed 
by  the  wife,  although  she  was  not  named  as  a 
party  to  it,  the  husband  created  a  jointure  for 
the  wife,  aud  the  father  and  mother  ap|)ointed 
certain  sums  to  the  ^ife,  and  the  husband  cove- 
nanted to  assign  these  sums  to  trustees,  in  trust 
to  accumulate  during  the  joint  lives  of  husband 
and  wife,  and  after  the  death  of  either  for  the 
survivor  for  life,  with  power  of  appointment 
among  the  children,  and  in  default  of  appoint- 
ment, equally.  The  husband  died  in  1814,  with- 
out having  exercised  the  i)ower  of  appointment. 
In  1815  the  widow  presented  a  petition  to  the 
lord  chancellor,  for  maintenance  for  the  eldest 
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son,  and  in  this  petition  she  referred  to  the  set- 
tlement, as  showing  to  what  she  and  the  younger 
children  were  entitled.  She  received  her  jointure, 
and  the  interest  on  the  sums  appointed  during 
her  life.  She  died  in  1868,  having  executed  a 
testamentary  disposition  in  the  Scotch  form  dis- 
posing of  the  sums  appointed  as  her  absolute 
property  : — Held,  that  she  must  be  held  to  have 
adopted  the  settlement,  and  that  it  bound  the 
sums  appointed.  Kinggton  v.  Booths  Ir.  K.  4  £q. 
589. 

Settlamant  in  eontamplatioii  of  Maniage— 
Bevooation  immadiately  before  ICarriage.]  — 
Upon  a  marriage  contemplated  between  A.  and 
B.,  the  lady's  fortune, -vested  in  C.  her  former 
guardian,  was  on  the  14th  March,  after  treaty 
and  agreement  with  C,  vested  in  trustees  for  the 
lady,  '*  her  executors  and  administrators  and 
assigns,"  until  the  marriage,  and  afterwards  for 
her,  her  husband  and  children.  On  the  27th 
March,  and  before  the  marriage,  the  husband 
^nd  wife,  without  the  intervention  of  C,  revoked 
the  settlement,  and  married  the  next  day.  A  bill 
by  the  husband,  claiming  the  fund  unaffected  by 
the  trusts  of  the  settlement,  was  dismissed  with 
costs,  the  court  holding  that  a  revocation,  under 
such  circumstances,  could  not  be  maintained. 
Page  v.  Hm-ne,  11  Beav.  227 ;  17  L.  J.,  Ch.  200  ; 
12  Jur.  340.    And  see  8,  C\,  9  Beav.  670. 


Harriage  found  void — Beiettlement  on 


Xemarriafl^  good.  ] — In  contemplation  of  marriage 
between  A.  and  B.,  settlements  were  made  of 
real  estate  belonging  to  B.,  the  intended  wife, 
and  of  personalty  belonging  to  A.,  the  intended 
husband,  upon  uses  and  trusts  which,  after  the 
solemnisation  of  the  marriage,  were  to  arise  for 
the  benefit  of  the  husband  and  wife,  and  their 
issue.  The  marriage  ceremony  was  performed 
and  the  parties  lived  together  as  husband  and 
wife ;  but  after  the  lapse  of  more  than  a  year, 
and  before  the  parties  had  any  children,  the 
marriage  was  discovered  to  be  void,  and  they 
executed  deeds  purporting  to  revoke  the  former 
settlement.  Some  time  afterwards,  a  new  set- 
tlement, in  contemplation  of  marriage,  was  made, 
including  the  same  property  as  the  former,  but 
different  from  the  former  in  the  interest  given 
to  the  iSsue,  as  well  as  in  other  provisions.  The 
parties  then  intermamed,  and  there  was  issue  of 
the  marriage : — Held,  that  the  first  settlement, 
being  founded  on  mistake  and  misapprehension, 
was  not  binding  on  the  parties,  and  that  the 
rights  of  the  issue,  both  as  to  the  real  estate  and 
the  personalty,  were  regulated  by  the  second 
settlement.  EohinMn  v.  Dickenson^  3  Buss.  899  ; 
7  L.  J.  (0.S)  Ch.  70. 

Marrii^  Abandoned — Snbieqnent  Mar- 
riage to  Biibrent  Pereon.]-— Settlement  in  con- 
templation of  a  marriage  which  never  took 
effect.  A  feme  sole  in  contemplation  of  mar- 
riage with  A.  B.  settled  a  certain  fund  upon 
trust  for  herself  until  the  solemnisation  (if  any) 
of  her  marriage ;  or  in  case  no  such  marriage 
should  be  solemnised,  and  after  the  solemnisa- 
tion (if  any)  of  the  same  marriage,  upon  trust 
for  herself  and  her  children.  The  fund  was 
transferred  to  the  trustees,  but  the  intended 
marriage  did  not  take  effect,  and  the  woman 
married  another  person  : — Held,  on  the  con- 
struction of  the  settlement,  that  it  applied  to 
any  marriage,  and  that  she  could  not  revoke  the 
settlement  previous  to  her  marriage ;  and  that 


the  trustees  had  committed  a  breach  of  trust  for 
which  they  were  answerable.  M^Donell  v.  Ht^iU 
rige,  16  Beav.  H46 ;  22  L.  J.,  Ch.  342 ;  16  Jar. 
1148;  1  W.  R.  71. 

Poit-nnptial  Bettlement  falsely  roeitiJig'  Aato- 
nnptial  Agreement.] — ^A  post-nuptial  settlement 
was  made  by  A.  and  his  wife  of  a  share  of  reid 
and  personal  estate  of  the  wife,  in  the  hands  of 
the  trustees.     No  notice  was  given  to  the  tm^ 
tees,  and  no  fine  was  levied.    The  deed  recited 
the  ante-nuptial  agreement,  but  it  was  proved 
that  there  never  was  any.    The  effect  of  the  set- 
tlement was  to  give  the  husband  a  life  estate, 
with  remainder  absolutely  to  the  survivor,  and 
there  was  no  provision  for  children : — Held,  both 
husband  and  wife  desiring  it,  that  this  deed  was 
a  nullity;  that  as  against  the  husband  it  was 
voluntary ;  and  that  it  was  not  such  a  settle- 
ment as  the  court  would  enforce  against   the 
wife.    The  property  was  therefore  treated  as  if 
it  had  never  been  settled.    Hitgarth  v.  Phillips^ 
4  Drew.  360 ;  28  L.  J.,  Ch.  195 ;  4  Jur.  (if.fi.) 
1093. 

Bevooation  of  Joint  Appointment  by  Sunriyor 
only.] — Under  a  trust  iu  a  marriage  settlement 
for  the  children  of  the  marriage  as  the  husband 
and  wife  shall  by  deed  with  or  without  power 
of  revocation  and  new  appointment  jointly  ap- 
point, and  in  default  of  and  subject  to  any  such 
joint  appointment  as  the  survivor  shall  by  deed 
with  or  without  power  of  revocation  and  new 
appointment  or  by  will  appoint,  a  joint  appoint- 
ment expressed  to  be  made  subject  to  the  power 
of  revocation  and  new  appointment  mentioned 
in  the  settlement  may  be  revoked  by  the  sur- 
vivor and  a  new  appointment  made.  JSrvdenrU 
V.  MiveM  (1  East,  442)  and  Dia^im  v.  Pyner  (55 
L.  J.,  Ch.  566)  followed.  Harding,  In  re,  Bt*ger9 
V.  Harding,  63  L.  J.,  Ch.  725  ;  [1894]  3  Ch.  315 ; 
7  R.  414  ;  71  L.  T.  269 ;  42  W.  R.  677— C.  A. 

Power  of  Bevooation  "  they  not  having  lisne 
between  tiiem" — Son  Dying  in  Lifetime  of 
Mother.] — A  proviso  in  a  settlement,  if  the  wife 
survive  tier  husband,  they  not  having  issue  be< 
tween  them,  then  she  may  revoke  the  settlement. 
Husband  dies,  leaving  a  son,  who  dies  in  the 
lifetime  of  his  mother ;  she  may  revoke  the 
settlement.  HoU  v.  Burley,  2  Vem.  661 ;  Pre. 
Ch.  293. 

Implied  Bevooation  of  prior  Will  by  Settle- 
ment.]— Settlement  of  personal  estate  upon  a 
second  marriage,  upon  trust  to  pay  to  such  per- 
sons, &c.,  as  the  settlor  shall  by  deed  or  will 
appoint,  and  in  default  thereof  to  his  issue. 
Constiniction  upon  the  whole,  that  it  was  to 
operate  unless  a  subsequent  instrument  should 
be  executed ;  a  prior  will,  therefore,  revoked. 
Leigh  V.  Norhury,  13  Ves.  340. 

2.  Revocation  op  Voluntary 
Settlements. 

a.  What  Amounts  to.    In  QeneraL 

Snbieqnent  Tolnntary  Settlement.] — Where 
there  are  two  voluntary  conveyances  of  l^e  same 
estate,  the  first  shall  prevail.  Goodwin  v.  Good- 
win, 1  Ch.  Rep.  173. 

In  voluntary  deeds  and  voluntary  appoint- 
ments, the  first  is  to  take  place.  Chadwufk  v. 
Doleman,  2  Vern.  530. 
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Of  two  conveyances  of  property,  the  first  held 
to  be  for  valuable  consideration,  the  second 
voluntary ;  and  even  if  both  were  voluntary,  the 
first  held  to  be  good  and  irrevocable  by  a  subse- 
quent voluntary  settlement.  Scott  v.  Scott^  11 
Ir.  Eq.  B.  487. 

A.  made  a  voluntary  settlement  of  lands 
{subject  to  an  annuity  of  lOOZ.  to  his  youngest 
son),  in  trust  for  his  eldest  son  and  his  heirs, 
which  settlement  did  not  contain  any  power  of 
revocation.  The  eldest  son  being  dead,  the 
father  made  another  settlement  of  the  same 
lands,  to  the  use  of  himself  for  Jife,  remainder  to 
his  younger  son  for  life,  remainder  to  trustees 
to  preserve,  &c.,  remaincler  to  first  and  other 
sons  to  youngest  son  in  tail.  The  first  deed 
came  into  the  hands  of  the  eldest  son*s  heir,  and 
the  other  to  the  second  son.  who  brought  a  bill 
to  set  aside  the  first ;  both  sons  having  been 
otherwise  provided  for,  it  was  held,  that  though 
both  deeds  were  voluntary,  yet  the  considera- 
tion  of  being  a  younger  child  was  not  sufficient 
to  set  aside  the  first  deed.  Clavering  v.  Clarer- 
ing,  7  Bro.  P.  C.  410  ;  2  Vem.  473  ;  Pre.  Ch. 
235. 

Where  a  father  by  a  voluntary  deed  conveyed 
to  trustees  upon  trust  to  allow  him  the  rents  and 
profits  for  life,  then  to  the  use  of  his  son.  He 
afterwards  on  the  marriage  of  his  son  executed 
another  deed,  by  which  he  gave  up  the  rents  and 
profits  to  the  son,  and  after  certain  other  limita- 
tions reserved  the  ultimate  reversion  to  himself  : 
— Held,  that  there  being  no  evidence  to  show 
that  settlor  considered  the  former  deed  as  still 
subsisting  after  the  execution  of  the  latter,  the 
limitation  in  the  latter  did  not  prevail  over  the 
former,  and  that  the  reversion  belonged  to  those 
claiming  under  the  son  and  not  to  those  claiming 
under  the  settlor.  Croker  v.  Martin.  1  Dow 
(N.8.)  15  ;  1  Bligh  (O.B.)  578  ;  80  R.  R.  93. 

Where  Power  of  Bevoeation  —  Temif  not 
Complied  with.] — One  makes  a  voluntary  settle- 
ment, with  power  of  revocation  on  tender  of  a 
guinea,  and  afterwards  settles  the  same  lands  to 
different  uses,  but  does  not  tender  the  guinea ; 
whether  this  is  a  revocation,  qutere.  Arundell 
V.  Philpot,  2  Vem.  69. 

Settlement  of  leasehold  estates  is  not  revoked 
by  subsequent  assignment  by  trustee  to  settlor 
entitled  for  life,  or  by  the  will  of  the  latter ;  no 
intention  to  revoke  appearing  and  the  term  of  a 
power  of  revocation  not  being  complied  with. 
Ellistm  V.  ElliMon,  6  Ves.  656  :  6  K.  B.  19. 

By  his  will,  dated  the  12th  June,  1879,  P.,  after 
appointing  trustees  and  executors  and  making 
certain  {)ecuniary  bequests  and  devises  of  real 
estate,  bequeathed  to  them  all  his  personal  estate 
upon  certain  trusts.  The  testator  made  four 
codicils  not  affecting  the  general  bequest  in 
the  will.  By  an  indenture  of  settlement,  dated 
the  8th  Jan.,  1880,  P.  declared  that  a  sum  of 
money  should  be  held  by  trustees  upon  trust 
that  they  should  deal  with  the  same  in  such 
manner  as  the  settlor  should  by  any  writing  or 
writings  revocable  or  irrevocable  "  but  not  by 
his  last  will  and  testament,  or  any  codicil 
thereto,  unless  he  should  expressly  refer  to  the 
said  trust  fund  and  premises,  order  and  direct, 
by  such  writing  or  writings,  the  trusts  of  the 
said  indenture  might  be  absolutely  revoked, 
annulled,  altered,  varied,  or  otherwise  dealt  with 
at  the  free  will  and  pleasure  of  the  said  P. "  : — 
— Held,  that  the  general  bequest  did  not  operate 
as  an  exercise  of  the  power  of  revocation  and 


new  appointment  contained  in  the  settlement. 
CkarUn  V.  Burhe,  60  L.  T.  880. 

Whore  no  Fewer  of  Xevoeation—Suhseqnent 
Will.] — ^A  voluntary  deed  executed  in  favour  of 
children,  without  a  power  of  revocation,  is  not 
revoked  by  a  subsequent  will.  Bolton  v.  Bolton^ 
3  Swanst.  414. 

Voluntary  settlement,  without  a  power  of 
revocation,  shall  bind  the  party,  and  shall  not 
be  defeateti  by  a  subsequent  will.  Villtrt  v. 
Beaumont^  1  Vem.  100. 

A  voluntary  deed  of  settlement  is  not  voidable 
by  the  settlor  merely  because  it  does  not  contain 
a  power  of  revocation.  Henru  v.  Armstrong ^  18 
Cli.  D.  668  >  44  L,  T.  918  ;  30  W.  R.  472. 

A  settlement,  though  voluntary,  is  not  re- 
vocable. After  a  voluntary  settlement,  a  man 
cannot  devise  the  same  estate,  though  for 
payment  of  his  debts.  Bale  v.  Aiewton,  1 
Vem.  464. 

A  father  makes  a  voluntary  settlement  to 
trustees  and  their  heirs  in  trust  to  receive  the 
profits,  and  to  put  them  out  for  the  increase  of 
the  fortunes  of  his  daughters  A.  and  B.,  and  also 
executes  a  bond  to  the  same  trustees,  to  pay 
them  1,000Z.  at  a  certain  day  in  trust  for  the 
said  daughters,  but  kept  both  deed  and  bond  by 
him  till  his  death,  and  received  the  profits  ;  and 
then  by  will,  taking  notice  of  the  bond,  gives 
legacies  to  A.  and  B.  in  satisfaction  thereof,  and 
the  surplus  of  his  separate  estate  to  his  said  two 
daughters,  and  his  four  younger  children  :  yet 
A.  and  B.,  electing  to  have  the  benefit  of  the 
settlement  and  bond,  decreed  for  them,  and  an 
account  of  the  profits  from  the  date  of  the  settle- 
ment, and  the  1,0002.  with  interest  from  the 
time  it  was  payable  by  the  bond.  Barlow  v. 
I£eneagejl?Te.Ch.2n. 

Snbseqnent  Sale.] — Where  a  debtor  conveyed 
all  his  real  estate  upon  trust  to  sell  and  pay  off 
his  debts,  and  as  to  any  ultimate  surplus  to  pay 
the  same  to  trustees  to  be  held  by  them  in  trust 
for  the  separate  use  of  his  wife  for  life,  and  after 
her  decease  in  trust  for  their  children  in  equal 
shares  as  tenants  in  common  : — Held,  in  a  suit 
by  a  subsequent  purchaser  for  value  (at  a  sale 
in  execution)  of  the  grantor's  interest  in  some 
lands  comprised  in  the  conveyance,  the  deed  of 
conveyance  was  not  revocable,  there  being  an 
ultimate  trust  for  the  benefit  of  wife  and  children. 
Godfrey  v.  Poole,  57  L.  J.,  P.  C.  78 ;  13  App. 
Cas.  497  ;  58  L.  T.  685  ;  37  W.  R.  367— P.  C. 

Subsequent  Hortgage.]— A  mortgage  after  a 
voluntary  settlement,  with  a  power  of  revocation 
and  a  will  in  confirmation  of  it,  is  a  revocation 
pro  tan  to  only.    Perkins  v.  M'alker,  1  Vem.  17. 

Settlement  with  *  power  of  revocation,  subse- 
quent mortgage  a  revocation  pro  tanto  only. 
Thome  v.  Thorne^  1  Vem.  41. 

A  father,  tenant  for  life,  with  remainders  to  his 
son,  joined  with  the  son  in  executing  a  post-nup- 
tial settlement,  by  which  the  father  and  the  son 
assigned  the  lands  to  a  trustee  in  trust  for  the 
father  for  life,  subject  to  an  annuity  for  the  son  ; 
and  after  the  father's  death  in  trust  for  the  son, 
subject  to  a  jointure  (charged  by  the  pre-exist- 
ing deed),  and  charged  with  a  sum  for  portions 
of  the  younger  children  of  the  father.  The 
father  and  son  afterwards  joined  in  a  mortgage 
which  did  not  notice  this  settlement :  it  con- 
tained covenants  for  title,  but  not  against  in- 
cumbrances : — Held,  that  the  settlement  as  re- 
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garded  the  provisions  for  the  younger  children 
was  not  voluntary  or  void  as  against  the  mort- 
gagee, nor  revocable  by  the  father  and  son  ;  and, 
even  if  it  was  revocable,  was  not  revoked  by  the 
mortgage.  Bennett  v.  Bernnrd^  10  Ir.  Eq.  R. 
584. 

Voluntary  settlement  by  husband  and  wife,  of 
wife's  estate  on  themselves  for  life,  remainder  to 
J.,  grandson  of  the  wife  in  tail,  remainder  as 
husband  or  wife  should  by  will  appoint :  hus- 
band and  wife  mortgage  the  estate  to  a  creditor 
of  the  husband  by  Tense  and  release,  without  a 
fine :  husband  and  wife  being  dead,  and  the 
grandson  being  dead  without  issue,  qurere, 
whether  the  mortgage  was  good  against  the  heir 
of  the  wife.    Ad)iey  v.  Fields  Ambl.  G54. 

Subsequent  Iisne  of  Voluntary  Bonde.l — A. 
executed  a  voluntary  settlement  of  personal  pro- 
perty, upon  trust  after  his  death  to  pay  there- 
out his  debt«,  and  also  any  legacies  or  sums  of 
money,  not  exceeding  in  the  whole  400/.,  which 
the  settlor  by  will  or  by  any  writing  signed  by 
him  should  direct,  and  subject  thereto,  upon 
trust  for  B.  A.,  subsequently,  and  with  intent 
to  defeat  the  settlement,  executed  voluntary 
bonds  for  sums  far  exceeding  ^00^  : — Held,  that 
the  bonds  constituted  debts  within  the  meaning 
of  the  settlement,  and  were  payable,  in  the 
administration  of  assets,  after  simple  contract 
debts  for  value.  Markwell  v.  JlarJuvell,  34 
Beav.  12,  418  ;  34  L.  J.,  Ch.  65  ;  10  Jur.  (N.S.) 
816  ;  10  L.  T.  834  ;  12  W.  R.  1096. 

Letter  to  Trustee!.]— A  settlement  made  by  a 
pereon  going  beyond  sea,  though  voluntary,  not 
to  be  controlled  by  a  letter  written  by  him  after- 
wards to  the  trustees.  Clatell  v.  Littleton^  Pre. 
Ch.  305  ;  Gilb.  Eq.  R.  37. 

Voluntary  Agreement  to  deliver  up  Deed.] — 
A.  makes  a  voluntary  settlement  on  B.,  wno, 
after,  agrees  to  deliver  it  up  without  considera- 
tion. This  agreement  shall  bind  in  equity,  for 
a  voluntary  settlement  may  be  surrendered 
voluntarily.  Wcnttcarth  v.  Deverginy^  Pre.  Ch. 
69. 

Conveyanoe  for  Value.] — The  appellant  con- 
veyed certain  real  estate  to  his  wife  by  two 
voluntary  settlements,  without  consideration. 
The  wife  died  intestate,  and  the  appellant  ob- 
tained administration  in  his  marital  right.  In  a 
suit  for  administration  by  one  of  the  next  of  kin 
of  the  wife,  against  him  as  administrator,  pray- 
ing that  the  real  estate  might  be  got  in  and  sold, 
he  pleaded  that  the  voluntary  settlement  had 
been  avoidal  by  a  subsequent  sale  and  convey- 
ance  lor  value  : — Held,  that,  if  the  sale  was  not  a 
bona  tide  conveyance  for  value,  it  had  no  opera- 
tion to  defeat  the  prior  settlement ;  and  that  if 
it  was  a  conveyance  for  value,  it  was  a  breach  of 
trust  on  the  part  of  the  administrator,  and  that 
he  was  liable  in  either  case  to  account,  llard- 
inff  V.  Howell,  60  L.  T.  578— -P.  C. 

Settlement  made  under  Mistake  as  to  Interest 
in  Property — Settlor  not  Bound.] — A  woman 
conceiving  that  she  had  an  absolute  interest  in 
certain  pei'sonal  property,  in  which  in  fact,  her 
children  were  jomtly  interested  with  her,  made 
a  voluntary  settlement  of  it  upon  herself  for  life, 
with  remainder  to  her  children  :  the  settlement 
not  being  binding  upon  the  children,  was  held 
not  to  be  binding  upon  herself.     Crockett  v. 


Crockett,  1  Hare,  451  ;  11  L.  J.,  Ch.  279  ;  6  Jur. 
531. 


b.  Betention  or  Cancellation  of 

Settlor. 


Deed,  bjr 


Principles.] — Party  executing  a  voluntary 
deed,  is  not  concluded  by  the  legal  ceremonies 
of  formal  execution.  If  he  retains  it  in  his 
custody  he  shows  a  plain  intent  not  to  divert 
himself  of  power  over  it,  but  to  hold  it  just  a» 
revocable  as  a  will ;  and  whatever  words  he 
uses,  that  intent  must  determine  its  character. 
Uttiacke  v.  Gilett,  2  MolL  268. 

A  voluntary  deed,  if  perfect,  will  be  executed 
after  the  death  of  the  grantor,  because,  betwc^en 
the  executor  and  the  donee,  there  is  no  prefer- 
able equity.    Id,  265. 

If  a  voluntary  deed  is  regularly  executed,  and 
delivered  over  to  a  tnistee,  and  so  put  out  of 
the  control  of  the  party,  showing  the  design 
to  divest  the  power  of  revocation,  the  party  is 
bound,  and  the  pei'son  intended  to  be  benetitetl 
by  that  deed  would  have  a  right  to  come  into 
this  court  against  the  trustee,  to  call  upon  him 
to  secure  the  deed,  and  deposit  it  so  as  to  be 
available  for  him.    Id.  267. 

A.  executes   a  voluntary  deed,  assigning    a 
chose  in  action  to  a  trustee  for  her  nephew,  to 
take  effect  at  her  death,  which  she  retains  in 
possession.    Her  nephew,  knowing  of  the  dis- 
]X)sition,  borrows  iOOl.  from  her,  and  arranges 
with  the  trastee  that  so  much  is  to  be  deducted 
from  the  sum  assigne<l  by  the  deed  upon  the 
death  of  A. :  but  there  was  no  evidence  that 
A.  was    privy  to  that  arrangement.    Upon  a 
bill  tiled  against  the  personal  representative  of 
A.,  who  was  the  tnistee  in  the  deed,  by  the 
nephew,  to    set    it    up,  A.  having  afterwards 
destreyetl  the  instrument,  and  executed  a  new 
one,  giving  over  the  interest  to  another  jierson, 
the  wife  of  the  trustee: — Held,  that  whether 
it  contained  a  power  of  revocation  or  not,  and 
however    formally  executed,  the    retention    of 
the  deed  in  ihe  custody  of  the  donor  made  it 
revocable,  and  the  bill  was  dismissed,  reversing 
a  former  decree  in  favour  of  the  nephew,  but 
without    costs.    An    equity  distinct  from    the 
geneml    question  might    be    raised    as  to  the 
400/.  if  it  could  have  been  shown  that  A.  was 
privy  to  the  arrangement  touching  the  repay- 
ment of  that  sum.    Jd.  257. 

Deed  for  Purpose  never  oompleted.]  —A  volun- 
tary deed,  never  parted  with,  executed  for  pur- 

!  pose  that  has  never  been  completed,  is  considered 
in  equity  as  an  imperfect  instrument.    Cecil  v. 

;  Butcher,  2  J.  &  W.  573  ;  22  R.  tt.  213. 

I  A  voluntary  conveyance,  for  the  purposes  of 
conferring  a  qualification  under  the  Bedford 
Level  Act,  was  executed  by  a  father  in  favour 
of  his  son,  and  registered,  but  never  communis 
cated  to  the  son,  who  died  soon  afterwards. 
The  legal  estate  was  outstanding  in  a  mort- 
gagee : — Held,  that  the  father  was  entitled  to 
have  the  property  comprised  in  the  deed  con- 
veyed to  him.  Chllderit  v.  Childen,  26  L.  J., 
Ch.  743  :  3  Jul*.  (N.s.)  1277 ;  5  W.  R.  859.  Re- 
vei-siug  3  Kay  6:  J.  310. 

Conveyanoe  kept  Seoret — Subsequent  Devise.] 
— W.  made  a  secret  conveyance  of  several  estate* 
to  his  daughter  who  was  married,  and  had  had 
a  portion  and  was  jointured.  He  kept  posses- 
sion of  the  estates,  and  of  the  deeds,  ancl  after- 
wards by  will  devised  the  estates : — Held,  the 
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devise  good,  the  conveyance  being  kept  secret, 
and  he  continuing  in  the  possession  of  the  estate. 
There  was  no  evidence  that  he  made  the  con- 
veyance to  avoid  being  sheriff  of  London,  by 
putting  the  legal  interest  out  of  himself,  and 
thinking  by  that  means  he  may  swear  to  his 
want  of  qualification,  bat  it  appeared  he  did 
not  take  the  oath,  but  paid  the  fine  for  not 
serving  the  office.  Birch  v.  Blagrarc^  Ambl. 
264. 

A  voluntary  deed  kept  by  a  person  and  never 
cancelled,  will  not  be  set  aside  by  a  subsequent 
will.  Bought &n  v.  Bintghton^  1  Atk.  G2o  ;  9  Mod. 
212. 

Snbioqnent  Voluntary  Bead.] — A  person  exe- 
cuting a  voluntary  settlement  pas.ses  the  estate 
out  of  himself,  though  he  retained  the  deed  in 
his  own  possession ;  and  such  settlement  is  not 
affected  by  a  subsocjuent  voluntary  deed,  de- 
livered over  to  the  party  in  whose  favour  it  is 
made.  The  court,  in  the  absence  of  special 
circumstances,  will  give  effect  to  the  first  legal 
instiniment  in  favour  of  the  party  claiming 
under  it.  Rohertn  v.  Wmiamt,  4  Hare,  130  ;  11 
L.  J.,  Ch.  65  ;  8  Jur.  1057. 

Deed  not  diioloMd  until  Beatli  of  Settlor.]— A 
voluntary  deed,  though  retained  by  the  grantor 
until  his  death,  held  valid.  Bonjield  v.  Hasnel^ 
82  Beav.  217. 

A  settlement  whereby  lanils  are  assured  to  a 
trustee  to  the  use  of  the  settlor  for  life,  and 
afterwards  in  trust  for  volunteers,  and  which  is 
not  communicated  to  the  trustee  until  after  the 
settlor's  death,  is  valid,  notwithstanding  the 
disclaimer  of  the  trustee.  A  power  to  appoint 
new  trustees  contained  in  the  indenture  is  there- 
fore exercisable.  Jonas  v.  Jonet,  31  L.  T.  535 ; 
23  W.  R.  1. 

The  testator,  by  a  voluntary  deed,  covenanted 
with  trustees  that,  in  case  A.  and  B.,  his  two 
natural  sons,  or  either  of  them,  should  survive 
him,  his  (the  testator's)  executors  and  adminis- 
trators should,  within  twelve  months  after  his 
<leath,  pay  to  trustees  named  in  the  deed 
60,000i.  upon  ti-ust  for  such  of  them  (A.  and  B.) 
as  should  attain  twenty-one  years,  and  be  living 
nt  the  time  of  his  death,  and  if  neither  of  them, 
having  survived  him,  should  attain  twenty-one, 
then  upon  trust,  for  him  (the  testator),  his 
executors  and  administrator.  The  testator  re- 
tained the  deed  in  his  own  possession  until  his 
death,  and  did  not  communicate  it  either  to  the 
tnistees  or  to  A.  and  B.  The  testator  by  his 
will,  dated  some  years  later  than  the  deed,  be- 
queathed all  his  property  upon  trust  for  the 
benefit  of  his  wife,  his  sons  A.  and  B.,  and  his 
legitimate  children.  After  the  death  of  the 
testator,  the  deed  of  covenant  was  found  amongst 
his  papers.  A.  survived  the  testator,  and  attained 
twenty-one  : — Held,  that  although  the  deetl  of 
covenant  was  voluntary,  it  nevertheless  created 
a  trust  for  A.,  and  that  the  refusal  of  the  trustees 
to  sue  at  law  upon  the  covenant  did  not  prejudice 
the  right  of  A.  to  recover  the  payment  of  the 
debt  out  of  the  assets  of  the  testator  ;  and  that 
deeil  was  not  of  a  testamentary  nature,  there 
being  no  |)0wer  of  revocation  reserved  to  the 
covenants  ;  that  the  retention  of  the  deed  in  the 
possession  of  the  covenantor,  and  the  absence  of 
communication  respecting  it  to  the  trustees  and 
the  cestuis  que  trustent,  did  not  affect  its  validity. 
Fletcher  v.  Fletcher,  4  Hare,  67 ;  14  L.  J.,  Ch. 
66 ;  8  Jur.  1040. 


Deed  Deitroyed  by  Settlor — Subiequent  Will.] 
— ^A  voluntary  deed  in  favour  of  younger  child- 
ren, though  retained  in  the  possession  of  the 
grantor,  and  afterwards  destroyed  by  him. 
established  against  legatees.  Sear  v.  Ash  welly 
8  Swanst.  411.  n. 

A.  executed  a  deed,  making  a  voluntary  settle- 
ment of  an  equitable  reversion,  but  gave  no 
notice  of  it,  and  retained  the  deed.  She  after- 
wards destroyed  the  deed,  and  by  will  purported 
to  dispose  of  the  proi)erty  comprised  in  the 
deed : — Held,  that  the  equitable  reversion  was 
bound  by  deed.  Way'g  TrvstM,  In  re,  4  N.  R. 
453  ;  34  L.  J.,  Ch.  49  ;  10  Jur.  (K.8.)  1166  ;  11 
L.  T.  495  ;  13  W.  R.  149— L.J  J. 

Subsequent    Aiiignment     on    Different 

Trust!.] — A.,  by  voluntary  deed,  assigns  proiHjrty 
to  B.,  in  trust  for  A.  for  life,  and  then  for  C.  and 
her  children.  Subsequently  A.  cancels  that  deed, 
and  assuming  to  be  absolute  owner,  assigned  it 
to  D.,  upon  trust  for  B.  absolutely.  D.  marries 
B.,  both  of  them  joining  in  a  deed,  whereby  that 
property,  together  with  the  property  of  D.,  was 
convej'ed  to  trustees  for  D.  and  B.  for  life,  re- 
mainder for  their  children,  D.  having  no  notice 
of  the  previous  trust  in  favour  of  C.  and  her 
children  : — Held,  that  the  voluntary  deed  was 
not  revocable,  and  that  this  was  a  breach  of 
trust  on  the  part  of  B.,  for  which  B.  and  her 
husband,  D.,  were  resix)nsible,  and  that  there 
should  be  a  reconveyance  of  the  property  to  new 
trustees  for  C.  and  her  children.  Ltinham  v. 
Pirie,  3  Jur.  (N.S.)  704  ;  5  W.  R.  540. 

Deed  Betained  by  Settlor  got  from  liim 
Wrongfully.] — if  a  parent  make  a  voluntary 
conveyance  in  trust  for  his  children,  and  keep  it 
in  his  own  ix)wer,  or  in  the  hands  of  his  agent, 
and  this  is  got  from  him,  it  ought  not  to  bind 
him  ;  but  where  a  feme,  having  issue  by  her  first 
husband,  makes  a  suitable  provision  for  them 
before  her  treaty  for  n  second  marriage,  this  is 
good,  and  not  liable  to  be  avoided  by  a  second 
husband.  Cotton,  v.  King,  2  P.  Wms.  358 ; 
Moseley,  259. 

Deed  Destroyed  by  Settlor — Copy  indireotly 
obtained  by  Volunteer.] — A.  makes  a  voluntary 
settlement  on  her  nephew,  keeping  the  deed  in 
her  power,  in  which  settlement  there  is  no  power 
of  revocation  ;  af terwartls,  one  secretly,  and  by 
fraud  on  behalf  of  the  nephew,  gets  an  attested 
copy  of  this  settlement,  and  then  the  party  who 
made  a  settlement  bums  it,  an<l  settles  the  pre- 
mises on  another  nephew.  The  first  nephew's 
bill  to  establish  the  copy  of  the  Hrst  settlement  is 
dismissed  with  costs ;  upon  which  the  second 
nephew  claiming  under  his  settlement,  brings  a 
bill  to  have  the  attested  copy  delivered  up,  and 
has  a  decree  for  it ;  because  such  copy  has  been 
indirectlv  gained.  Naldred  v.  GUham,  1  P. 
Wms.  577. 

When  Canoellation  by  Settlor  allowable — 
Where  no  Power  of  Bevoeation  Seserred.] — 
A  voluntary  g^ft  not  subject  to  a  i)ower  of  re- 
vocation, but  not  meant  to  be  irrevocable,  may 
be  set  aside  by  the  donor.  WoUaston  v,  Trihcy 
L.  R.  9  Eq.  44. 

An  appointment  of  an  annuity  to  be  paid  out 
of  an  ofiice  if  voluntary,  is  countermandable. 
Young  v.  Cottle,  I  P.  Wms.  101. 

If  property  be  conveyed  by  a  debtor  in  trust 
for  the  benefit  of  creditors,  who  are  neither 
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parties  nor  privy  to  the  deed,  the  deed  merely 
operates  as  a  power  to  the  trustees  to  apply  the 
property  in  payment  of  debts,  and  such  power  is 
revocable  by  the  debtor.  Quaere,  whether  a  com- 
munication by  the  trustees  to  the  creditors  of 
the  fact  of  such  a  trust  will  not  defeat  the 
power  of  revocation  by  the  debtor.  Acton  v. 
Woodffote,  2  Myl.  &  K.  492  ;  3  L.  J.,  Ch.  83. 


Settlements    contemplating    a    Fntnre 


Xarriage.] — A  man  unmarried  cannot  recall  a 
voluntary  trust  deed,  which  he  executes  for  the 
benefit  of  future  children,  nor  can  he  relieve  him- 
self from  a  provision  in  the  conveyance  to 
trustee,  under  which  the  income  of  the  trust 
property  is  to  be  paid  to  him  at  the  discretion  of 
a  third  person.  Petre  v.  EtpiTumse^  2  Myl.  &  K. 
496. 

A  single  woman,  not  immediately  contemplat- 
ing marriage,  transfers  a  sum  of  stock,  to  which 
she  was  absolutely  entitled,  to  trustees,  upon 
trust  to  pay  the  dividends  to  her  until  she  should 
marry ;  and  after  her  marriage,  upon  trust  to 
pay  the  dividends  to  her  separate  use  for  her  life, 
and  after  her  decease  to  pay  the  same  to  her 
husband  for  his  life,  or  until  his  bankruptcy,  and 
after  his  decease  or  bankruptcy,  in  trust  for  the 
children  of  the  settlor  ;  and  if  no  child,  for  such 
person  or  persons  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  am)ointment,  upon 
trust  for  her  next  of  kin.  The  settlement  is 
irrevocable.  Bill  v.  Ciiretim,  2  Myl.  &  K.  508  ; 
4  L.  J.,  Ch.  98. 


0.  Omission  of  Power  of  Bevooation. 

Principles.] — A  settlement  by  an  aunt  on  her 
nephew  in  fee  of  all  her  real  estates,  reserving 
a  life  estate  only  to  herself,  without  any  con- 
sideration except  a  covenant  by  the  nephew  to 
pay  charges  on  the  property  after  her  death,  and 
without  any  power  of  revocation,  upheld,  even 
as  a  voluntary  settlement,  it  appearing  that  she 
hal  had  the  deed  sufficiently  explained  to  her 
before  she  executed  it,  that  she  sufficiently 
undei-stood  its  nature  and  effect  when  she  exe- 
cuted it,  and  that  she  intended  when  she 
executed  it  that  it  should  operate  and  be  effective 
according  to  its  purport  and  tenor,  and  there 
being  no  ground  for  believing  that  she  consented 
to  execute  or  did  execute  it  through  or  under 
any  fraud  or  misrepresentation  or  undue  in- 
fluence, or  by  means  or  reason  of  any  promise 
made  to  her,  or  in  reliance  on  any  promise. 
nkr  V.  Toker,  8  De  G.  J.  &  S.  487  ;  32  L.  J., 
Ch.  322  ;  8  L.  T.  777.  Affirming  31  Beav.  629  ; 
9  Jur.  (2f.8.)  370. 

In  such  cases  the  evidence  in  support  of  the 
validity  of  the  impeached  deed  must  be  clear  and 
decisive.    lb. 

The  absence  from  a  voluntary  settlement  of  a 
power  of  revocation  reserved  to  the  settlor,  is,  in 
determining  the  validity  of  the  impeached  settle- 
ment, only  a  circumstance  to  be  taken  into  account 
in  connection  with  the  other  circumstances  of 
the  case.    lb. 

The  absence  in  the  like  case  of  advice  given 
to  the  settlor  as  to  the  insertion  of  a  power  of 
revocation  stands  on  the  same  footing.    Jb, 

In  order  to  support  a  voluntary  settlement,  it 
must  be  shown  that  all  the  provisions  are  proper 
and  usual ;  or  if  there  are  any  unusual  pro- 
visions, that  they  were  brought  to  the  notice  of 
and  understood  by  the  settlor.    PhilUpt  v.  Mul- 


Ungt,  41  L.  J.,  Ch.  211  ;   L.  R.  7  Ch.   244  ;  20 
W.  R.  29. 

No  general  rule  can  be  laid  down  as  to  the 
proper  and  usual  provisions  in  such  a  settle- 
ment, but  a  power  of  revocation  is  not  essential. 
lb, 

A  young  man  of  improvident  habits,    being 
entitled  to  a  sum  of  money,  was  indnced  by  the 
trustee  of  the  money,  and    by  a  solicitor,    to 
execute   a  settlement  by  which  he  assigned  a 
part  of  the  money  to  trustees  to    invest    an<l 
to  pay  him  during  his  life  the  income  on   such 
part  as  they  should  think    fit,    and   after    his 
death  on  trust  to  hold  the  same  for  his  wife  and 
children,  if  any,  and  subsequent   thereto     for 
certain  cousins  of  his.    He  haid  no  power  of  ap- 
pointment in  default  of  issue,  and  no  power  of 
revocation,  and  no  power  to  appoint  new  trustees. 
The  deed  was  explained  to  him,  and  the    par- 
ticular clauses  were   brought  to  his  notice  : — 
Held,  that  the  deeil  could  not  be  set  aside  by 
the  settlor.    lb. 

The  absence  of  a  power  of  revocation,  and  the 
fact  that  the  attention  of  the  settlor  was  not 
called  to  that  absence,  do  not  make  a  voluntary 
settlement  invalid ;     they  are  merely  circa  Di- 
stances to  be    considered    in   deciding  on   the 
validity  of  a  voluntary  settlement.      A  widow 
instructed  a  solicitor  to  prepare  a  deed  settling 
certain  houses  and  buildings  on  herself  for  her 
life,  and  after  her  death  for  the  benefit  of  her 
children.    The  deed,  as  prepared,  did  not  exactly 
correspond  with  the  instructions,  but  was  read 
over  to  and  executed  by  her.    There  was  no  sug- 
gestion made  to  her  that  the  deed  ought  to  con- 
tain a  certain  power  of  revocation.     Some  years 
afterwards  she  burnt  it,  and  expressed  satis&c- 
'tion  at  having  got  rid  of  it.     She  executed  a 
mortgage  of  part  of  the  settled  property,  after 
asking  the  consent  of  a  son  who  was  both  bene- 
ficially interested  and  a  trustee  of  the  settlement, 
and  made  a  will  purporting  to  dispose  of  the 
whole  proixjrty  : — Held,  that  under  the  circum- 
stances, the  deed  of  settlement  was  valid,  and 
not  affected  by  the  want  of  a  power  of  revoca- 
tion or  by  the  divergence  from  the  instructions. 
Hall  V.   Hall,  42  L.  J.,  Ch.  444  ;  L.  R.  9  Ch. 
430  ;  28  L.  T.  383  ;   21  W.  R.  873. 

Where  inoli  Power  would  bo  Ineonaiitant 
with  Object  of  Deed.]— In  1872,  pbiintiff,  in 
order  to  protect  his  property,  executed  a  volun- 
tary post-nuptial  settlement  of  all  his  real  and 
personal  estate,  except  a  sum  of  cash  under 
1,OOOZ.,  in  favour  of  his  wife  (for  her  separate 
use)  and  children.  The  settlement  contained  no 
power  of  revocation.  In  1880,  plaintiff  brought 
an  action  against  the  trustees  and  his  infant 
children,  to  set  aside  the  deed  on  the  ground  of 
undue  influence,  misrepresentation,  and  ignorance 
of  its  effect : — Held,  that  the  wife  must  be 
joined  as  a  defendant.  Henry  v.  Arnutrong^ 
18  Ch.  D.  668  ;  44  L.  T.  918  ;  30  W.  R.  472. 

Held,  also,  that  a  burden  of  proof  of  a 
sufficient  ground  for  setting  the  deed  aside  was 
on  the  plaintiff.    lb. 

Held,  also,  that  a  power  of  revocation,  even 
with  the  consent  of  the  trustees,  would  have 
been  inconsistent  with  the  object  of  the  deed, 
and  that  its  absence  was  no  ground  for  setting 
the  deed  aside.    lb. 

Where  Settlor  not  Snffleiontly  or  Indepeiidaitly 
AdTiBOd.] — The  absence  of  a  power  of  revocation 
is  a  ground  upon  which  a  voluntary  deed  will  be 
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set  aside  at  the  suit  of  a  subsequent  purchaser 
for  value,  though  there  be  no  trace  of  fraud  or 
undue  influence,  if  it  appears  that  the  propriety 
of  reserving  the  power  of  revocation  was  not 
impressed  upon  the  grantor.  Mountford  v. 
Keene,  24  L.  T.  925  ;  19  W.  R.  708. 

An  old  man  aged  eighty  executed  a  convey- 
ance of  freehold  land  in  consideration  of  natural 
love  and  affection,  to  his  son,  to  the  use  of  him- 
self for  life,  with  remainder  to  his  son  in  fee. 
The  deed  did  not  contain  any  power  of  revoca- 
tion, and  the  propriety  of  inserting  such  a  power 
had  not  been  suggested  to  the  grantor.  Subse- 
quently the  grantor  conveyed  all  his  property  to 
his  daughter,  who  by  the  deed  of  conveyance 
covenanted  to  indemnify  him  against  a  mortgage 
debt,  to  which  part  of  the  property  was  subject. 
On  a  bill  by  the  daughter  to  set  aside  the  prior 
voluntary  conveyance : — Held,  that  the  deed 
must  be  set  aside,  as  it  contained  no  power  of 
revocation,  and  as  it  was  clear  that  the  pro- 
priety of  reserving  such  a  power  had  not  been 
suggested  to  the  grantor ;  but  without  costs,  as 
there  was  no  evidence  that  the  execution  of  the 
deed  had  been  obtained  by  fraud.    Ih. 

A  voluntary  settlement  was  agreed  to  be  made 
by  a  young  lady,  an  orphan,  some  weeks  before 
she  attained  twenty-one,  upon  the  recommenda- 
tion of  the  family  solicitor,  and  was  executed  by 
her  eight  weeks  after  she  attained  twenty-one 
without  any  independent  advice.  Thereby  she 
assigned  to  her  stepfather  and  an  uncle  as 
trustees  the  whole  of  her  fortune  upon  trusts  for 
herself  for  life,  with  remainder  to  her  children 
or  testamentary  appointees,  and  in  case  there 
were  no  children,  then,  in  default  of  appointment, 
to  her  next  of  kin.  A  power  raising  700Z.,  and 
paying  it  to  the  settlor,  was  reserved,  but  the 
settlement  contained  no  power  of  revocation  or 
of  appointment  by  deed,  and  gave  her  no  voice 
in  the  investments  or  in  the  appointment  of  new 
trustees  : — Held,  that  although  the  solicitor  and 
trustees  acted  reaUy  with  the  intention  of 
benefiting  the  lady,  the  settlement  must  be  set 
aside  on  the  ground  of  imprudence.  Eeeritt  v. 
Everitt,  39  L.  J.,  Ch.  777  ;  L.  R.  10  Eq.  405  ;  23 
L.  T.  136  ;  18  W.  R.  1020. 

An  aged  lady  of  weak  intellect  having  made  a 
voluntary  settlement,  containing  no  jMDwer  of 
revocation,  and  without  independent  advice, 
under  the  impression  that  she  was  making  a  will, 
at  the  instance  of  some  members  of  the  family  : — 
Held,  that  she  was  entitled  to  a  decree  to  set 
aside  the  deed,  and  to  have  the  stock  transferred 
by  her  under  its  provisions,  retransferred  into 
her  name.  Hensliall  v.  Fereday^  29  L.  T.  46  ; 
21  W.  R.  670. 

The  solicitor  who  drew  the  deed  read  it  over 
to  her,  but  admitted  that  he  had  not  expressly 
told  her  that  it  contained  no  power  of  revoca- 
tion ;  he  was  ordered  to  pay  his  own  costs.    Ih, 

Settlement  made  in  extremis.] — ^A  voluntary 
settlement,  executed  by  the  settlor  when  he  was, 
or  was  supposed  to  be,  in  extremis,  was  set  aside, 
on  the  ground  that  it  did  not  reserve  to  him,  as 
it  ought  to  have  done,  a  power  of  revocation.  A 
settlement  on  his  family  by  a  person  in  extremis, 
and  not  containing  a  power  of  revocation,  set 
aside,  the  court  being  of  opinion  that  it  was 
executed  in  expectation  of  his  immediate  death, 
but  not  with  the  intention  that  it  should  be 
operative  in  case  of  his  recovery.  Fonhaw  v. 
Welshy,  30  Beav.  243  ;  30  L.  J.,  Ch.  331 ;  7  Jur. 
(N.8.)  299 ;  4  L.  T,  170  ;  9  W.  R.  225. 


d.  Duty  and  Liability  of  Solioitor. 

Duty  to  Insert  or  Suggest  Powers  of  Beyoea- 
tion.] — It  is  the  duty  of  a  solicitor,  in  preparing 
a  settlement  executed  by  a  person  in  articulo 
mortis,  to  reserve  a  power  of  revocation  ;  and 
where  such  a  deed  was  executed  without  a  power 
of  revocation  being  reserved,  the  court  ordered  it 
to  be  cancelled.  Forshaw  v.  WeUhy^  30  Beav. 
243  ;  30  L.  J.,  Ch.  331  ;  7  Jur.  (N.8.)  299  ;  4 
L.  T.  170 ;  9  W.  R.  225. 

The  party  taking  a  benefit  under  a  voluntary 
settlement  or  gift  containing  no  power  of  revoca- 
tion, has  thrown  upon  him  the  burden  of  proving 
that  there  was  a  distinct  intention  on  the  part  of 
the  donor  to  make  the  gift  irrevocable.  And, 
where  the  circumstances  are  such  that  the  donor 
ought  to  be  advised  to  retain  a  power  of  revoca- 
tion, it  is  the  duty  of  a  solicitor  to  insist  upoD 
the  insertion  of  such  power,  and  the  want  of  it 
will  in  general  be  fatal  to  the  deed.  Coutti  v, 
Acworth,  38  L.  J.,  Ch.  694  ;  L.  R.  8  Eq.  558  > 
21  L.  T.  224  ;  17  W.  R.  703. 

A.  made  an  irrevocable  voluntary  settlement 
of  his  estate  in  favour,  amongst  others,  of  a 
relative,  who  acted  as  his  solicitor.  The  court 
considered  that  A.  intended  to  reserve  a  power 
of  revocation,  but  that  the  deed  was  in  other 
respects  unobjectionable.  A.  made  his  will,  pre- 
pared by  the  solicitor,  making  a  general  devise, 
but  not  revoking  the  settlement.  The  court  then 
held  that  it  was  the  duty  of  the  solicitor,  when 
he  prepared  the  will,  specifically  to  have  asked 
the  testator  whether  he  intended  to  revoke  the 
deed  ;  and  not  having  done  so,  and  it  appearing 
to  have  been  the  intention  of  the  testator  that 
the  estate  should  pass  to  his  devisees,  the  court 
decided  that,  although  the  deed  would  have  been 
operative  if  A.  had  died  intestate,  yet  that  in  the 
events  which  had  happened,  and  as  against  all 
persons  claiming  under  the  settlement,  the  estate 
was  subject  to  the  trusts  of  the  general  devise 
obtained  in  the  will.  Nan/ney  v.  Williams^  22 
Beav.  452. 

Liability  for  Conseqnenoes  of  Deed  being 
Bet  aside--Oood  Motive  no  Defence.] — A  deed 
of  settlement,  whereby  the  settlor  is  delivered, 
bound  hand  and  foot  as  to  the  property  settled, 
into  the  power  of  his  trustee,  cannot  be  main- 
tained in  equity  without  the  clearest  proof  that 
it  was  made  at  and  with  the  request,  consent, 
knowledge,  or  instance  of  the  settlor ;  and  a 
solicitor  who  takes  upon  himself  to  prepare  such 
a  deed  for  execution  by  his  client,  without  the 
clearest  evidence  of  the  concurrence  of  the 
latter,  does  so  subject  to  all  the  consequences  and 
liabilities  of  the  deed  being  set  aside,  notwith- 
standing the  solicitor  may  have  been  influenced 
by  motives  for  the  benefit  of  his  client  in  pre- 
paring the  settlement.  Therefore,  where  the 
plaintiff,  alleged  by  the  defendant  to  be  young- 
and  extravagant,  applied  to  a  solicitor  to  raise  a 
certain  sum  on  mortgage,  and  the  latter,  with 
a  view  to  prevent  the  former  from  dissipating 
his  fortune,  tied  up  the  whole  of  his  property 
and  constituted  himself  sole  trustee  ;  the  court, 
on  bill  filed  by  the  plaintiff,  alleging  that  the 
deed  of  settlement  had  been  prepared  without 
his  authority,  consent,  or  knowledge,  and  there 
not  being  any  evidence  to  the  contrary,  declared 
the  deed  void  in  equity,  and  directed  a  reconvey- 
ance of  the  trust  property  by  the  trustee.  Moore 
V.  Prance,  9  Hare,  299  ;  20  L.  J.,  Ch.  468  ;  15 
Jur.  1188. 
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For  Whole  Costs  of  Suit.]— A  solicitor, 

acting  both  for  donor  and  donee,  pre{)ared  a  will 
and  several  deeds  containing  no  power  of  revoca- 
tion, by  which  the  donor  re<luced  herself  to 
absolute  dependence  upon  the  donee.  The  docu- 
ments were  afterwards  set  aside  on  the  ground 
of  undue  influence,  and  the  solicitor  was  ordered 
to  pay  not  only  his  own  costs,  but  the  costs  of 
the  suit,  if  the  estate  of  the  donee  should  prove 
insufficient  for  that  purpose.  Baker  v.  Load<*r, 
21  W.  R.  167. 

In  the  absence  of  fraud,  the  court  has  no 
jurisdiction  to  make  a  solicitor  pay  the  costs 
of  an  action  rendered  necessary  by  his  mistake 
or  carelessness.   Clark  v.  Olrdwood.  26  W.  K.  90. 

The  client's  remedy  is  by  an  action  for 
<lamages.    lb, 

For  own  Costs.] — ^An  aged  lady  of  weak 

intellect  made  a  voluntary  settlement,  which 
was  set  aside  as  it  contained  no  power  of  revoca- 
tion. The  solicitor  who  drew  it  admitted  that 
he  had  not  expressly  told  her  of  the  absence  of 
such  a  power  : — Held,  that  he  must  pay  his  own 
-costs.  HeMliall  v.  Fereday^  29  L.  f .  46  ;  21 
W.  R.  570. 

D.  DISCHARGE. 

Where  Marriage  does  not  Take  Plaoe.]— By 
an  indenture,  made  in  contemplation  of  the 
marriage  of  A.  &  B.,  certain  leasehold  property 
belonging  to  B.,  the  Intended  wife,  was  conveyed 
to  trustees  on  certain  trusts  ;  and  the  trusts  of  a 
sum  of  stock,  also  belonging  to  B.,  which  had 
been  transferred  into  the  names  of  the  trustees, 
were  declared.  The  marriage  did  not  take 
effect,  and  soon  afti'r  the  date  of  the  indenture 
B.  married  C.  In  a  suit  instituted  by  C.  and  B. 
against  the  trustees,  it  was  ordered  that  the 
leasehold  property  should  be  conveyed  to  C,  and 
the  stock  transferred  into  his  name.  Thomas  v. 
BreTUULTi^  11  Jur.  95. 

A  feme  sole,  in  contemplation  of  marriage  with 
A.  B.,  conveyed  a  certain  fund  to  trustees,  upon 
trust  for  herself,  her  executors,  administrator, 
and  assigns,  until  her  marriage  (if  any)  should 
be  solemnised,  or  in  case  no  such  marriage  should 
be  solemnised  ;  and  from  and  after  the  solemnisa- 
tion (if  any)  of  the  same  marriage,  upon  trust 
for  herself  for  her  life,  for  her  separate  use,  ex- 
clusive of  the  said  A.  B.,  or  any  other  husband 
whom  she  might  happen  to  marry  ;  and  after 
her  death,  upon  certain  trusts  for  her  children. 
The  fund  was  duly  transferred  to  the  trustees, 
but  the  intended  marriage  never  took  place,  and 
the  woman  subsequently  married  another  man. 
In  the  meantime  the  trustees,  at  her  request, 
sold  out  and  paid  to  her  200/.,  part  of  the  trust 
fund  : — Held,  that  the  settlement  applied  to  her 
mamagc  with  any  husband,  and  not  merely  to 
the  intended  marriage  with  A.  B.,  and  that  the 
trustees  committed  a  breach  of  trust  in  selling 
out  any  part  of  the  fund  which  had  been  trans- 
ferreil  to  them.  M^Ikmni'll  v.  IlejtUngfi^  16 
Beav.  346 ;  22  L.  J.,  Ch.  342 ;  16  Jur.  1148  ;  1 
W.  R.  71. 


Death  of  Intended  Wife's  Father  Before 
Marriage.  1  —  Qurore,  how  far  marriage  agree- 
ment dibcnarged  by  death  of  intended  wife's 
father  before  marriage,  as  to  his  estate.  Glengall 
(^Earl)  V.  Barmrd,  1  Keen,  769 ;  6  L.  J.,  Ch. 
25.  And  see  S.  C.  nom.  Thynite  {Lad if)  v. 
Glengall  iEarT),  2  H.  L.  Cas.  131 ;  12  Jur.  805. 


Condition  for  Avoidanee— Waiyer  by 
ment.] — Estates  are  settled  on  A.  and  B.  on 
their  marriage,  in  strict  settlement ;  provided, 
that  if  the  wife  should,  when  requested  by  her 
husband,  refuse  to  settle  her  estates  in  a  par- 
ticular manner,  the  settlement  of  the  other 
estate  should  be  void  ;  the  husband  and  wife 
join  in  a  ilifferent  settlement  of  her  estate,  pro- 
ceeding, however,  on  the  foot  of  the  former 
covenant,  as  if  it  had  been  performed  ;  this  is 
no  avoidance  of  the  settlement.  Jdatfteurs  v. 
Jones,  2  Anstr.  506. 


Be-eonyeyanee    Keeessarj  npon   Kon- 


perfonnanee.] — When  a  settlement  is  made  void 
by  non-performance  of  a  condition,  yet  a  re- 
conveyance held  necessary.  Hunt  v.  Iluntj  Pre. 
Ch.  387. 

Settlement  of  Annuity  on  Wife  —  Trust  of 
Surplns  Ibr  Children— Annuity  Beleased  by 
Wife— Children's  InterestfBisoharged.]— Settle- 
ment, in  contemplation  of  marriage,  of  an 
annuity,  secured  by  bond  to  N.  (the  intendetl 
wife),  together  with  arrears  then  due,  ufion 
trust  for  her  separate  use,  the  receipt  of  N.,  her 
appointees  or  assigns,  to  be  good  discharges  for 
the  annuity,  and  all  arrears,  and  all  future  and 
growing  payments  ;  and  after  her  decease,  npon 
trust  to  pay  the  trust  moneys,  or  such  of  tbeni  as 
should  be  unpaid  or  undisposed  of  at  the  time  of 
her  decease  (in  the  events  which  happened),  to 
her  childi'en,  nominatim,  with  provisions  for 
their  maintenance,  education,  and  advancement. 
Subsequently,  the  annuity  being  in  arrear  to  an 
amount  exceeding  3,0002.,  N.  and  her  trustee  re- 
leased the  annuity  and  all  arrears  and  future 
payments,  and  in  consideration  of  such  release 
the  obligor  conveyed  hereditaments  to  trustees, 
upon  trust  to  sell,  and  out  of  the  proceeds  to  pay 
3,000/.  to  N.,  her  executors  or  administrators,  and 
the  surplus  to  himself,  N.  being  a  party  to  such 
conveyance : — Held,  that  upon  N.'s  death  the 
3,0002.  passed  to  her  husband,  and  was  not  im- 
pressed with  any  trust  for  the  benefit  of  her 
children.     Calvert  v.  John^toHy  3  K.  &  J.  5.'>6. 

H.  J,  X. 


SETTLEMENT  OF 
PAUPERS. 

See  POOB  LAW. 


SETTLEMENT,   FRAUDU 
LENT  AND  VOID. 

See  BANKRUPTCY— FRAUD. 


SETTLEMENT  OF  FAMILY 
AND  OTHER  DISPUTES. 

See  COMPROMISE— FRAUD. 
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SEVERANCE. 

Of  Xxoest  in  Appointment  under  Powers.] — 
See  POWEKS. 

Of  EzooM  nnder  a  Trnit  for  Aoonmnlation.] 

— See  Accumulation.     See  also   Estate — 
Partition. 


SEWERS  AND   DRAINS. 

See  LOCAL  G0VERNMEJ3T— METROPOLIS 
NUISANCE— WATER. 

1.  In.  General,  1085. 

H.  Conuulssionerg,  Powers  and  Jurisdiction  of, 
1087. 

-S.  Property  in  Sewers,  1089. 

4.  CotnjWHsatlon/or  J/yuries,  1090. 

5.  Liability  for  Damage,  1091. 

6.  Obligation  to  Cleanse  and  Jfepair,  1093. 

7.  Presenttnents,  1094. 

B.  Rate. 

a.  In  General,  1097. 

b.  Making,  1098. 

e.  Liability  to,  1098. 
d.  Distraining  for,  1101. 

1.  In  Genkual. 

Bestraining  Proeeedingi.] — The  court  will 
grant  an  injunction  to  restrain  a  landowner 
from  taking  proceedings  before  justices  of  the 
\ieajce  on  an  irregular  notice  under  ss.  77  and  73 
of  the  Land  Drainage  Act,  1861  (24  &  25  Vict, 
c.  133).  ffedley  v.  Bates,  49  L.  J.,  Ch.  170  ;  13 
Ch.  D.  498  ;  28  W.  R.  365. 

Jnriidiotion  of  Jnitiees.] — Quasre,  whether, 
under  the  Land  Drainage  Act,  1861,  the  justices 
of  the  peace  have  any  jurisdiction  to  decide 
questions  as  to  the  validity  of  any  notice  served 
under  ss.  72  and  73  of  the  act.    lb. 

Semble,  the  only  questions  they  are  authorised 
to  decide  (s.  76)  are  (1)  Whether  the  proposed 
drainage  works  will  cause  any  injury  to  the  land 
on  which  they  are  proposed  to  be  constructed ; 
and  (2)  Whether  the  injury  (if  any)  can  be  fully 
compensated  in  money.  lb.  Aja.d  see  Ripon 
iEarV)  V.  UobaH,  3  Myl.  &  K.  169  ;  3  L.  J.,  Ch. 
145. 

Mortgage  of  Glebe — Foreolotnre — ^Parties.]— 
A  vicar  is  a  person  having  a  limited  interest 
within  the  meaning  of  s.  3  of  the  Landowners 
West  of  England  and  South  Wales  Land  Drainage 
and  Inclosure  Companies  Act,  and  may  charge  his 
glebe  land  thereunder.  To  a  foreclosure  action 
under  such  a  mortgage  the  patron  of  the  living 
is  not  a  necessary  jmrty.  Goodden  v.  Coles,  59 
L.  T.  309  ;  26  W.  R.  828. 

Certiileate  of  Inolotnre  Commissionen — 
Validity  of  Chargo— Borrowing  Poweri.] — The 
D.  company  was  by  act  of  parliament  empowered 
to  borrow  upon  mortgage  of  the  lands  of  the  com- 
pany sums  not  exceeding  25,0002.  The  company 
borrowed  more.  After  this  the  L.  company  ad- 
vanced to  the  D.  company  6,405Z.,  and  by  an  order 
the  inclosure  commissioners  puri)orted  to  charge 


the  lands  of  the  D.  company  with  the  repayment 
of  that  sum  and  interest : — Held,  that  the  powers 
given  by  the  L.  company's  act  ilid  not  override  the 
restriction  on  the  borrowing  powers  of  the  D. 
company,  and  that  the  charge  on  the  lands  was 
invalid ;  and  that  a  clause  in  the  L.  company's  acts 
making  the  certificate  of  the  inclosure  commis- 
sioners conclusive  evidence  of  the  validity  of  a 
charge  did  not  render  the  charge  valid.  Wenli*ek 
iJSaroness)  v.  River  Dee  Co.,  57  L.  J.,  Ch.  946 ; 
38  Ch.  D.  534  ;  59  L.  T.  485— C.  A. 


Land  Drainage  Charge— Priority.] — The 


General  Land  Drainage  Act,  1849,  and  the 
Lands  Improvement  Act,  1853,  each  contained  a 
section  which  provided  that,  upon  the  certificate 
of  the  inclosure  commissioners  and  the  execution 
of  the  improvements,  the  company  should  have 
a  first  charge  upon  the  inheritance  of  the  im- 
proved lands  in  priority  over  every  existing  or 
future  charge.  The  company  of  1853  executed 
improvements  on  land  already  subject  to  a  charge 
in  favour  of  the  company  of  1849  : — Held,  that 
the  charge  of  1849  was  entitled  to  priority.  Pol- 
lock V.  Lands  Improrement  Co.,  57  L.  J.,  Ch. 
853 ;  37  Ch.  D.  661  ;  68  L.  T.  374  ;  36  W.  R. 
617. 

Bight  of  Owner.] — ^An  owner  of  land  has  an 
imqualified  right  to  drain  it  for  agricultural  pur- 
poses, to  get  rid  of  surface  water,  the  supply  of 
the  water  being  casual  and  its  flow  following  no 
regular  course ;  and  a  neighbouring  proprietor 
cannot  complain  that  he  is  thereby  deprived  of 
such  water.  Rawstron  v.  Taylor,  11  Ex.  369  ; 
25  L.  J.  Ex.  33. 

Widening  Draini — ^Tmsteos  nnder  Loeal  Aet.] 
— By  a  local  act,  trustees  were  appointed  for  the 
more  effectual  drainage,  by  means  of  a  steam- 
engine,  of  a  fen  in  Lincolnshire ;  and  every 
engine,  machine,  building  and  work  to  be  made 
by  the  trustees  under  the  act,  and  all  sewers, 
drains,  watercourses.  &c,  and  other  works 
already  made,  or  then  existing  or  provided  for 
the  drainage  of  the  fen,  and  the  right  to  and  pro- 
perty in  them,  should  be  vested  in  the  trustees  ; 
a  proviso  that  nothing  in  the  act  should  extend 
to  or  affect  any  sewers,  drains,  watercourses,  &c., 
already  made,  or  existing,  and  then  vested  in 
commissioners  appointed  under  a  former  enclo- 
sure and  drainage  act,  called  the  Black  Sluice 
CommissioDcrs.  It  was  further  enacted  that  it 
should  be  lawful  for  the  trustees,  upon  any  land 
not  vested  in  the  Black  Sluice  Commissioners, 
to  make  and  erect  a  steam-engine,  with  all  proper 
machinery,  and  necessary  works  ;  and  to  make, 
maintain,  repair,  and  improve  the  sluices, 
bridges,  cuts,  sewers,  and  other  works,  already  or 
thereafter  to  be  made  in,  upon,  and  through  the 
fens : — Held,  that  the  trustees  had  no  power  to 
widen  a  drain  under  the  control  of  the  Black 
Sluice  Commissionera,  to  bring  a  sufficient  supply 
of  water  to  their  steam-engine,  thereby  cutting 
away  land  vested  in  the  commissioners :  and 
that  they  had  no  power  to  make  any  reservoir  on 
the  land  vested  in  the  commissioners,  although 
the  making  of  the  reservoir  was  necessary  to  the 
proper  working  of  the  engine,  and  none  could  be 
maae  without  cutting  into  banks  or  drains  vested 
in  the  commissioners.  Smith  v.  Bell,  2  Railw. 
Cas.  877  ;  10  M.  &  W.  378. 

Tenant  Bight— Bdimbnnement  on  Bale.] — 
Where  A.,  B.  and  C,  joint  owners  in  fee  of  an 


1087 


SEWERS    AND    DRAINS. 


10B8 


estate,  of  which  C.  was  in  the  occupation  as 
tenant,  sold  to  a  purchaser,  under  an  agreement 
that  *'  the  tenant  rights  are  to  be  ascertained  by 
valuation  in  the  usual  manner,  and  paid  for  on 
completion  of  the  purchase,"  they  are  entitled  to 
recover  from  the  purchaser,  as  one  of  such 
tenant  rights,  two-thirds  of  the  sum  expended 
by  C.  in  drainage  of  the  estate  during  his  occu- 
pation.    Ward  V.  Moi^,  16  L.  T.  91. 


Qui  Owner.]— If  the  tenant  had  not  been 


an  owner,  the  purchaser  would  have  been  bound 
to  pay  for  the  whole  drainage ;  but  if  all  the 
three  owners  had  been  occupiers  as  well,  the 

Surchaser  would  not  be  liable  for  the  cost  of  the 
rainage.    Ih. 

Bepresentation  that  Eitate  was  well  Drained.] 
— It  is  no  answer  to  the  claim  that  at  the  time 
of  the  sale  the  estate  was  represented  to  the 
purchaser  to  be  thoroughly  well  drained.    The 

Surchaser  should  have  inquired  by  whom  it  was 
rained.    lb. 


2.  Commissioners,  Powebs  and 
Jurisdiction  op. 

Oyer  Kavigable  Streamt.] — ^A  commission  of 
sew^crs  extends  only  to  navigable  streams,  unless 
within  two  miles  of  London.  Yean  v.  Holland^ 
2  W.  Bl.  717.    And  see  Ation.,  2  Chit.  137. 

The  commission  has  jurisdiction  over  a  sewer 
communicating  with  a  navigable  stream,  or  with 
the  sea  above  the  point  where  the  tide  ebbs  and 
flows,  if  the  place  over  which  the  jurisdiction  is 
exercised  is  benefited  by  it.  Do  re  v.  Orey^  2 
Term  Rep.  358  ;  1  R.  R.  494. 

Kew  Bomney  Level — Xetei  and  Bounds — 
Xvidenee  of.] — ^A  map,  made  under  the  authority 
of  the  commission  in  1832,  setting  out  the  metes 
and  bounds  of  the  level,  authenticated  by  the 
presentment  of  a  jury,  who  made  it  part  of  their 
rctum  to  an  inquisition  under  the  same  commis- 
sion, and  acquiesced  in  for  nearly  sixty  years,  is 
evidence  of  the  local  limits  within  which  the 
commissioners  of  the  level  are  entitled  to 
exercise  their  jurisdiction  of  levying  rates. 
^ew  Ramney  Corporation  v.  New  Romney  Chm- 
mUsloners,  61  L.  J.,  Q.  B.  568  ;  [1892]  1  Q.  B. 
840  ;  66  J.  P.  756— C.  A. 

When  Empowered  to  make  a  new  Sewer.]— 

The  commissioners,  under  an  act,  were  em- 
powered to  make  new  sewers,  but  prohibited 
from  making  any  new  sewer  to  drain  into  a 
public  river  above  a  certain  point : — Held,  that 
they  ought  to  be  restrained  from  enlarging  an 
old  sewer  running  into  the  river  above  that  point, 
so  as  to  make  it  virtually  a  new  sewer.  liolt  v. 
BocMale  Corporation,  39  L.  J.,  Ch.  761  ;  L.  R. 
10  Kq.  354  ;  23  L.  T.  43  ;  18  W.  R.  885. 

By  an  act,  it  was  enacted  that  it  should  be 
lawful  for  the  directors  of  the  B.  compajjy,  and  they 
were  thereby  authorised  and  requii'ed  «o  make  a 
common  sewer,  and  also  to  alter  and  reconstruct 
any  of  the  sewers  at  the  mouths  thereof,  so  that 
the  sewers  might  be  discharged  considerably 
under  the  surface  of  the  water  in  a  new  floating 
harbour ;  and  also  to  make  such  other  alterations 
and  amendments  in  the  sewers  as  should  be 
necessary  in  consequence  of  the  new  floating 
harbour.  The  directors  altered  the  sewers  so  as 
to  discharge  them  considerably  under  the  water  in 


the  floating  harbour,  but  the  sewerage  there  dn- 
charged  was  a  nuisance : — Held,  that,  nnder  the 
latter  f>art  of  the  clause,  the  directors  were 
required  to  make  a  new  sewer,  if  necessary,  to 
remove  the  nuisance.  Bex  v.  Bristol  Uoeh  C@^ 
6  B.  &  C.  181  ;  9  D.  &  R.309  ;  6  L.  J.  (O.S.)  M.  C. 
51  ;  30  R.  R.  280. 

Xaking  Sewert  through  Private  LandB.] — 
Commissioners  were  empowered  under  a  local  act 
to  make  drains  through  private  Inclosed  lands, 
after  giving  public  notice.  They  were  also,  as 
such  commissioners,  by  s.  3  of  the  Nuisances 
Removal  Act,  1855,  the  local  authority  ;  and,  as 
the  local  authority,  were,  by  s.  22  of  the  same 
act,  and  by  s.  67  of  5  &  6  WiU.  4,  c  60,  em- 
powered to  make  drains  through  private  euclosed 
lands  adjoining  a  highway,  for  the  purpose  of  re- 
moving an  existing  nuisance.  A  watercourae 
being  a  nuisance,  and  a  new  sewer  being  neces- 
sary to  remove  the  nuisance,  the  commissioners, 
without  giving  notice,  made  a  new  sewer  throagfa 
inclosed  land  adjoining  a  highway  : — Held,  tl^t 
the  commissioners  were  entitled  to  act  under 
either  the  local  act  or  the  general  act,  at  their 
election  ;  and  that  the  making  of  the  sewer  was 
within  their  powers  under  the  general  act. 
Derby  (Earl)  v.  Bury  Improre-ment  Qmtmijt- 
Honers,  38  L.  J.,  Ex.  100  ;  L.  R.  4  Q.  B.  222  ;  20 
L.  T.  927  ;  17  W.  R.  772— Ex.  Ch. 

The  Nuisances  Removal  Act,  1855,  s.  22,  con- 
strued with  s.  67  of  the  Highway  Act  (5  &  6 
Will.  4,  c.  50),  empowers  the  local  authority, 
where  a  new  sewer  is  necessary,  to  make  the 
same  in  any  direction  they  think  fit  through 
private  inclosed  lands  adjoining  a  highway, 
although  no  sewer  previously  existed  there. 
lb. 

Bights  of.] — The  commissioners  are  entitled  to 
restrain  a  company  by  injunction  until  the  hear- 
ing from  interfering  with  a  natural  deposit  of 
b^h,  forming  a  protection  to  the  country  from 
the  inundations  of  a  tidal  navigable  river,  within 
the  survey  of  the  commissioners  ;  notwithstand- 
ing a  purchase  by  the  company  from  the  lord  of 
the  manor,  of  the  spot.  CfroMtnan  v.  Bristol  *i' 
South  Wales  Union  By,,  1  H.  &  M.  531  ;  11 
W.  R.  981. 

Semble,  that  "  banks  and  walls,  &c."  by  tidal 
and  navigable  rivers,  as  well  as  by  the  sea  coast, 
are  included  in  3  &  4  Will.  4,  c.  22.    lb, 

Taking  Private  Houms.] — The  commis- 
sioners, acting  under  57  Geo.  3,  c.  xxix.,  can- 
not take  compulsorily  the  whole  of  a  house 
unless  they  have  formally  adjudged  that  pos- 
session of  the  whole  is  necessary  for  executing 
their  powers.  Thomas  v.  Daw,  86  L.  J.,  Ch. 
201  ;  L.  R.  2  Ch.  1  ;  15  L.  T.  200  ;  15  W.  R. 
113. 

Where,  under  57  Geo.  3,  c.  xxix.,  notice  had 
been  served  on  the  owners  in  fee  of  four  houses 
requiring  them  to  treat  for  the  sale  to  the  com- 
missioners, the  commissioners  will  not  be  allowed 
to  summon  a  jury  to  assess  the  value  of  one  of 
the  houses  separately.  Ecclesiastical  Commis- 
Mloners  v.  Sewers  Commissioners,  14  Ch.  D.  30.3  ; 
28  W.  R.  824. 

Enforoing  Penaltiei  for  acting  without  Con- 
tent.]— A  local  act  provided  that  no  ditch,  &c., 
should  be  arched  over,  &c.,  without  the  consent 
of  the  trustees,  under  a  penalty  of  50/. : — Held, 
that  a  surveyor,  who,  after  a  sewer  had  been 
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commenced,  directed  it  to  be  continued  without 
t.l&e  consent,  incurred  the  penalty.  Woodivard 
V.  Cotton,  1  0.  M.  &  R.  44  ;  6  Oar.  &  P.  489 ;  4 
Tyrw.  689  ;  3  L.  J.,  Ex.  800. 

_  Appointmomt  of — Defiiolt  of  Sower  Antho- 
:xity.] — A   sewer   authority   having   made   de- 
fault in  providing   the   necessary  sewers,  the 
^secretary  of  state,  under  29  &  30  Vict.  o.  90, 
«.  49,  made  an  order,  "  I  do  order  the  authority 
"to  begin  to  set  about  the  works  for  the  purpose 
-vrithin  one  month  from  the  date  of  this  order, 
^nd  proceed  therewith  until  completion."    After 
the   month,  the  sewer   authority  having  done 
-nothing,  the  secretary  of  state  made  a  second 
order  appointing  B.  "  to  perform  the  duty  of  the 
«ewer  authority  in  respect  of  sewerage  as  he  shall 
l>e  directed  by  me  **  : — Held,  that  the  two  orders 
%vere  justified  by  s.  49.    Beg,  v.  Cocherell,  40 
L.  J.,  M.  C.  153 ;  L.  R.  6  Q.  B.  252  ;  19  W.  R. 
Il33. 

Jurisdietion  of  Court  of  Chanoery.]— Injunc- 
'tion  against  the  commissioners,  reducing  the 
lieight  of  water  in  a  river,  dissolved,  there 
t)eing  a  much  shorter  remedy  by  certiorari  in 
the  court  of  queen*s  bench,  who  interfere  with 
^reat  caution.   Kerriion  v.  Sparrow,  19  Yes.  449. 

The  court  of  chancery  nas  jurisdiction  to 
entertain  a  bill  at  the  suit  of  the  commissioners 
of  sewers  appointed  under  23  Hen.  8,  c.  5,  not- 
withstanding that  such  commissioners  are  a 
court  of  record.  CroMtman  v.  Brittol  and  Sovth 
Wales  Union  By,,  1  H.  &  M.  531 ;  11  W.  R.  981.1 

Bill  to  be  reUevod  against  order  of  commis- 
sioners of  sewers.  Demurrer  overruled.  Box  v. 
4Z2«/i,  Dick.  49. 

Where  commissioners,  under  an  act,  are  pro- 
ceeding to  make  sewers  to  the  injury  of  property 
in  a  case  not  within  the  act,  this  court,  unless 
expressly  excluded,  has  jurisdiction  to  interfere, 
although  by  the  act  jurisdiction  is  given  to  the 
justices  at  sessions,  whose  judgment  is  not  to  be 
removed  by  a  certiorari.  Birley  v.  ChorUon' 
upon-Medlock  Constablet,  3  Beav.  499. 

Turning  Water  from  Xillt.] — ^Turning 

water  from  mills  may  have  help  in  chancery,  but 
referred  to  commissioners  of  sewers.  Swain  v. 
Bogen,  Cary,  26. 

Costa — Beourity  fbr.]  — The  security  which 
may  be  taken  by  the  inclosure  commissioners 
from  a  landowner  under  10  &  11  Vict.  c.  38,  s.  6, 
for  the  costs  of  an  application  for  leave  to  execute 
work,  under  the  act,  is  confined  to  the  commis- 
sioners' costs  ;  the  costs  of  a  person  opposing  the 
application  successfully  cannot  be  recovered 
imder  it.  Incloture  Commissionen,  In  re,  83 
L.  J.,  Q.  B.  171 ;  9  L.  T.  732  ;  12  W.  R.  383. 

3.  Pbop£BTY  in  Sbwkbs. 

Sewer,  what  i>'];— A  natural  watercourse,  for 
the  greater  part  ot  its  course,  flowed  through 
cultivated  land,  and  was  solely  supplied  by  the 
drainage — natural  and  artificiid— of  those  lands ; 
it  then  passed  through  a  town  and  received  the 
drains  of  two  or  three  inhabited  houses : — Held, 
that  this  could  not  be  considered  as  a  sewer, 
within  the  Public  Health  Act,  1848,  and  did  not 
vest  in  the  local  board  of  health.  Beg,  v.  6od- 
manehester  Local  Board,  35  L.  J.,  Q.  B.  126  ; 
L.  R.  1  Q.  B.  328  ;  14  L.  T.  104  ;  14  W.  R.  375. 

Yeitiiig  —  Sea  •  wall.]  —  Commiasioners  of 
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sewers  cannot  maintain  an  action  against  the 
commissioners  of  a  harbour  for  breaking  down 
a  dam  erected  by  the  former,  across  a  navigable 
river,  as  the  authority  to  be  exeroised  by  them 
does  not  vest  in  them  such  a  possessory  interest 
as  will  enable  them  to  maintain  8u<^  action. 
NetoeaHle  (^Duke)  v.  Clark,  2  Moore,  666 ;  20 
R.  R.  683. 

ConstmotiLon  of  Statute.] — The  3  &  4 

Will.  4,  c.  22,  8.  44,  enacts,  that  "  the  property 
of  and  in  all  lands,  tenemeots,  hereditaments, 
buildings  and  erections,  works  and  other  things 
which  shall  have  been  or  shall  be  purchased, 
obtained  and  erected,  constructed  or  made,  by  or 
by  order  of,  or  which  shall  be  within  or  under 
the  view,  cognizance  or  management  of  any 
commissioners  of  sewers,  shall  be  and  the  same 
are  hereby  vested  in  the  commissioners  of 
sewers": — ^Held,  that  this  section  did  not  vest 
in  the  commissioners  the  property  in  all  lands, 
under  their  '*  view,  cognizance  or  management." 
Straeey  v.  Ndion,  12  M.  &  W.  533  ;  13  L.  J.,  Ex.  97. 
And  see  Crouman  v.  Brittol  By.,  supra,  coL  1088. 

Extent  of.] — The  usual  clause  in  local 

acts  vesting  sewers  in  the  sewer  authority  confers 
an  absolute  property  in  that  part  of  the  sabsoil 
occupied  by  any  sewer,  and  not  merely  an  ease- 
ment or  right  of  sewerage.  Taylor  v.  Oldham 
CorDoration,  46  L.  J.,  Ch.  106  ;  4  Ch.  D.  395 ; 
35  t,  T.  696  ;  26  W.  R.  178.  And  see  Pentney  v. 
Lynn  Paving  Commissioners,  12  L.  T.  818 ;  13 
W.  R.  983. 

Sight  of  User— Landlord  and  Tenant.] — Lease 
by  A.  to  B.,  reserving  to  A.  power  to  enter 
upon  the  land,  and  to  dig  and  make  a  oovered 
sewer  and  watercourse  through  it,  to  convey 
away  drainage  from  A.'s  premises.  A.  made  a 
sewer  accordingly,  and  B.  made  a  drain  from  his 
own  premises,  and  carried  it  into  the  sewer  : — 
Held,  that  A.  was  entitled  to  the  exclusive  use 
of  the  sewer,  and  that  he  could  recover  damages 
against  B.  for  interfering  with  such  use.  Lee  v. 
Stevenson,  El.  BL  &  £1.  512  ;  27  L.  J.,  Q.  B.  263  ; 
4  Jur.  (N.S.)  960. 

4.  Compensation  fob  Injubibs. 

Arbitration— LiabiUty  Bieputed.]— By  11  & 
12  Vict.  c.  112,  s.  69,  full  compensation  shall  be 
made  to  all  persons  sustaining  any  damage  by 
the  exercise  of  the  powers  of  the  act ;  and  in 
case  of  dispute  as  to  amount,  the  same  shall  be 
settled  by  arbitration : — Held,  that  the  mode  of 
proceeding  given  by  s.  69  only  applied  where  the 
amount  of  compensation,  and  not  where  the 
liability,  was  disputed.  Brg,  v.  Metropolitan 
Seioers  Commissioners,  1  El.  &  Bl.  694;  22 
L.  J.,  Q.  B.  234  ;  17  Jur.  787  ;  1  W.  R.  286. 

Amount  Diipnted.l — B.  claimed  damage 

for  making  a  sewer  through  his  land.  The  board 
maintained  that  the  land  was  not  damaged,  and 
that  he  was  rot  entitled  to  any  compensation : — 
Held,  that  the  dispute  was  only  as  to  the  amount 
of  the  compensation,  and  was  therefore  to  be 
settled  by  arbitration  ;  and  that  arbitrators,  if 
of  opinion  that  there  was  no  damage,  might 
awaid  that  the  amount  of  compensation  was 
nothing.  Bradby  and  Southampton  Local  Board, 
In  re;,  4  £1.  &  Bl.  1014  ;  24  L.  J.,  Q.  B.  239  ;  3 
C.  L.  R.  771  ;  1  Jur.  (n.8.)  778 ;  3  W.  R.  413. 

In    MetropoliB.]  —  In   1864,   the   commis* 
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sioners  of  sewera  Tinder  11  &  12  Vict  c.  112, 
gave  notice  to  A.,  the  occupier  of  land  under  a 
lease  by  a  tenant  for  life,  that  they  were  about 
to  construct  a  new  sewer  across  the  same ;  and, 
in  the  early  part  of  1855,  the  work  was  done,  no 
notice  having  been  given  to  the  owner  of  the  fee. 
The  18  k  19  Vict.  c.  120,  passed  after  the  work 
was  to  be  done,  came  into  operation  on  the  Ist 
January,  1856.  On  the  expiration  of  A.'s  lease, 
in  1862,  B.,  who  had  succeeded  to  the  estate  on 
the  death  of  the  tenant  for  life  (in  November, 
1855),  for  the  first  time  became  aware  of  the 
existence  of  th »  sewer,  which  had  depreciated 
the  value  of  the  property : — Held,  that  the 
liability  of  the  commissioners  to  compensate  B. 
for  such  damage  was  transferred  to  the  metro- 
politan board  of  works  by  18  &  19  Vict,  c  120. 
Pettiward,  In  re,  19  C.  B.  (N.s.)  489  ;  34  L.  J.. 
C.  P.  301  ;  11  Jur.  (N.8.)  932  ;  12  L.  T.  764.  And 
see  Holt  ▼.  R^tehdala  Corporation,  39  L.  J.,  Ch. 
761  ;  L. R.  10  Eq.  364;  23  L.  T.  43  ;  18  W.  R.  886. 

Interruption  of  Brain.l — A  statute  incorpo- 
rating a  company  provided  that  all  disputes 
respecting  compensation,  works,  matters,  or 
things  done  or  performed  under  the  provisions 
of  the  statute,  snould  be  determined  by  arbitra- 
tion : — Held,  that  the  provision  did  not  apply  to 
a  claim  for  compensation  in  re8i)ect  of  damages 
sustained  by  the  interruption  of  a  drain  by  the 
works  of  the  company.  Blagrare  v.  Bristol 
Waterworht  Co.,  1  H.  &  N.  369;  26  L.  J., 
Ex.  57.  And  see  Eau  Brink  Drainage,  In  re,  3 
Sim.  435. 

5.  Liability  fob  Damage. 

Draining  for  Profit.] — A  company  who,  for 
profit,  undertakes  to  maintain  a  drain  for  carry- 
ing off  water,  is  responsible  for  damage  done  to 
the  occupier  of  adjoining  land  by  the  bursting 
of  a  bank  after  an  unusual  rainfall.  Harritton 
v.  G.  N,  By,,  3  H.  &  C.  231  ;  33  L.  J.,  Ex.  266  ; 
10  Jur.  (N.8.)  992  ;   10  L.  T.  621  ;  12  W.  R.  1081. 

A  man  is  not  entitled  to  the  support  of  subter- 
ranean water  except  by  special  grant.    lb. 

Covenant  to  Bnild.] — A  deed  of  conveyance  of 
land  for  building  purposes  contained  a  covenant 
by  the  grantee  to  build  to  secure  the  rent 
reserved  : — Held,  that  the  adjoining  owner,  who 
claimed  under  the  same  grantor,  was,  neverthe- 
less, at  liberty  to  drain  his  own  land,  although 
the  result  of  his  doing  so  was  to  cause  a  sub- 
sidence in  the  surface  of  the  land  of  the  first 
grantee.    lb. 

Eioape  of  Sewage — ^Adjoining  Owners.] —The 
tenant  and  occupier  of  a  house  is  liable  for 
damage  done  on  adjoining  premises  from  the 
escape  of  sewage  owing  to  tne  defective  state, 
under  his  house,  of  a  drain  which  receives  the 
sewage  from  his  own  and  adjoining  houses, 
though  he  is  ignorant  of  the  existenoe  of  the 
drain  and  has  not  been  guilty  of  negligence. 
Humphrey  v.  CovMm,  46  L.  J.,  C.  P.  438 ;  2 
0.  P.  D.  239  ;  36  L.  T.  180 ;  26  W.  R.  371. 

PoUntion  of  Stream— Preioriptive  Bight.]— 
Where  a  man  has  a  right  to  the  use  of  an  ancient 
stream  flowing  through  his  land,  and  sewage  is 
precipitated  into  it  as  to  prevent  his  using  it,  he 
may  apply  for  an  injunction  to  restrain  the 
pollution  before  it  becomes  an  undoubted 
nuisance ;  and  it  is  not  competent  to  claim  as 
against  him  a  prescriptive  right  to  discharge  the 


sewage  into  the  stream.  Ooldsmid  ▼.  T^nbridfge 
Welh  Improvement  CommttUmert,  85  Lu  J^ 
Ch.  382  :  L.  R.  1  Ch.  349  :  12  Jur.  (NJEiO  '08  ; 
14  L.  T.  154  ;  14  W.  R.  562. 

Primary  Cante  of  Damage.] — By  an  act  of 
parliament  commissioners  were  the  proprietors 
of  a  cut,  protected  by  banks  and  a  wall,  aiid  by 
their  negligence  the  cut  bunt.  The  plaintiff  wa? 
in  occupation  of  a  farm,  which  the  water  did  not 
at  first  reach,  but  as  the  tides  became  higher,  he^ 
in  order  to  keep  the  water  from  his  land,  closed 
a  culvert.  The  proprietors  of  the  lower  ground, 
fearing  this  might  damage  their  property^ 
opened  the  culvert,  and  the  plaintiff's  Carnr 
became  fiooded  : — Held,  that,  whether  the  pro- 
prietors  of  the  lower  ground  were  justified  or 
not  in  opening  the  culvert,  the  primary  csoBe  of 
injury  was  the  n^lfgence  of  the  oommiasioners, 
and  they  were  therefore  liable  to  the  plaintiff. 
Qtlliiut  V.  Middle  Lrrel  Commi*siimerM,  38  L.  J., 
C.  P.  286  ;  L.  R.  4  C.  P.  279  ;  20  L.  T.  442  ;  17 
W.  R.  929. 

Where  Plaintiff  eleeti  to  run  Siak.]— Where 
commissioners  of  sewers  had  made  a  dangerous 
trench  in  the  only  outlet  from  a  mews,  potting 
up  no  fence,  and  leaving  only  a  narrow  passage, 
on  which  they  heaped  rubbish,  and  a  cabman,  in 
the  exercise  of  his  calling,  attempted  to  lead  his 
horse  over  the  rubbish,  and  the  horse  was  killed  : 
— Held,  that  the  plaintiff  was  not  disentitled  to 
recover,  because  he  had  at  some  hazard,  brought 
his  horse  out  of  the  stable,  and  that  the  case  was 
properly  left  to  the  jury  on  the  question,  whether 
the  plaintiflT  had  persisted,  contraiy  to  express 
warning,  in  running  upon  an  obvious  danger. 
Clayards  v.  Dethick,  12  Q.  B.  439. 

Obligation  to  Penee.]  —  Commissioneis  of 
sewers  used  for  the  purpose  of  sewerage  an 
ancient  tidal-ditch,  which  ran  along  the  side  of 
a  highway : — Held,  that  they  were  under  no 
obligation  to  fence  the  sewer  so  as  to  protect 
persons  frequenting  the  highway.  CbmtoeU  t. 
Metropolitan  Sewen  CommixHonen,  10  Ex.  771  ; 
3  C.  L.  R.  417. 

Kegligenoe — ^Proof.! — In  order  to  render  com- 
missioners acting  in  the  bon&  fide  performance 
of  a  public  duty  liable  to  an  action  for  an  injurj 
to  an  individual  resulting  from  an  act  so  done 
by  them,  it  must  appear  that  they  have  been 
guilty  of  negligence  or  want  of  skill  in  the 
conduct  of  it.  Orocert'  Co.  v.  Dotons^  8  Soott, 
356  ;  3  Ring.  (M.G.)  34  ;  2  Hodges,  120 ;  5  L.  J.» 
0.  P.  307. 

Though  Work  Skilftilly  Done.]— Where  brick- 
layers, employed  by  the  commissioners  to  repair 
a  public  sewer,  performed  the  work  in  such  a 
manner  as  to  occasion  a  damage  to  a  neighbour- 
ing  house : — Held,  that  they  were  liable  to  an 
action,  although  the  work  itself  appeared  to  be 
performed  in  a  skilful  manner.  Jonei  t.  Bird^ 
1  D.  &  R.  497  ;  5  B.  &  Aid.  837  ;  24  R.  R.  579. 
See  Drew  v.  New  River  Co.,  6  Car.  &  P.  754. 

Por  Aeta  of  Persona  Smployed.] — By  a  local 
act,  a  duty  was  cast  upon  commissioners  of 
making  and  maintaining  a  sluice  and  a  cut;  owing 
to  the  negligence  of  Uie  persons  employed  by 
them  the  sluice  and  cut  were  not  maintained, 
and  a  private  individual  sustained  damage :— > 
Held,  that  the  comnussioneiB  were  answerable 
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foT  the  negligence.  Che  v.  Wise,  7  B.  &  S.  831 ; 
So  L.  J.,  Q.  B.  262  ;  L.  R.  1  Q.  B.  711 ;  14  L.  T. 
891 ;  14  W,  R.  866— Bx.  Ch. 

Statutory  Exemption.]— Contractors  acting 
under  the  authority  of  the  metropolitan  com- 
zniflsionerB  of  sewers,  and  bon&  fide  acting  for 
the  purpose  of  executing  the  11  &  12  Vict.  c.  112, 
t>y  negligence  injured  premises: — Held,  that, 
Tinder  s.  128,  they  were  exempted  from  all 
liability.  Ward  v.  Lee,  7  El.  &  BL  426 ;  26  L.  J., 
Q.  B.  142  ;  8  Jur.  (N.S.)  557  ;  5  W.  R.  403. 

Who  Entitled  to.] — By  a  local  act  com- 
missioners wereempowered  to  cause  any  **  present 
or  future  sewers,  ditches,  drains,  &c.,  to  be 
opened,  enlarged,  altered  or  cleansed  "  ;  and  it 
'was  enacted,  that  in  case  any  action  should  be 
brought  against  any  person  for  anything  done  in 
pursuance  of  the  act,  or  in  relation  to  the  matters 
therein  contained,  the  plaintiff  should  not 
recover  in  any  such  action,  if  tender  of  amends 
should  have  been  made  to  him,  or  his  attorney, 
by  or  on  behalf  of  the  defendant,  before  such 
action  brought.  The  defendant,  a  commissioner, 
took  plaintiffs  land  for  the  purpose  of  widening 
a  drain  without  having  given  the  plaintiff  notice 
or  obtained  his  consent.  The  defendant,  before 
action,  tendered  lOl.  as  amends,  which  the 
plaintiff  refused  to  accept ;  but  no  tender  was 
pleaded,  nor  was  the  amount  paid  into  court : — 
Seld,  first,  that  the  defendant  was  entitled  to 
the  protection  of  the  act.  Jones  v.  Gooday, 
9  M.  &  W.  736  ;  1  D.  (N.8.)  914  ;  11  L.  J.,  Ex.  297. 

Held,  secondly,  that  the  defendant  was  not 
bound  to  plead  the  tender,  or  pay  the  amount 
tendered  into  court.    Ih, 


6.  Obligation  to  Cleanse  and  Repair. 

Owner  or  Ooonpier.]  —  The  cleansing  and 
repairing  of  drains  and  sewers  is  prim&  facie  the 
duty  of  him  who  occupies  the  premises,  and  does 
not  devolve  upon  the  owner,  merely  as  such. 
Rtissell  V.  Shenton,  3  Q.  B.  449  ;  2  G.  &  D.  573  ; 
6  Jur.  1083  ;  11  L.  J.,  Q.  B.  289. 

If  an  owner  of  land  on  which  is  a  house  con- 
structs on  the  other  part  of  the  land  a  sewer, 
and  lets  the  house,  and  afterwards  by  reason  of 
the  original  faulty  construction  of  the  sewer, 
and  the  continued  use  of  it  by  the  owner,  in 
such  a  faulty  state,  the  house  is  injured,  the 
owner  is  liable  to  his  lessee.  Alston  v.  Grant , 
3  El.  &;  BL  128  ;  2  C.  L.  B.  933;  23  L.  J.,  Q.  B. 
163  ;  18  Jur.  332  ;  2  W.  R.  161. 

Diipnte  between  Anthoritief — Prooeedingi — 
Xaiidamnt.]~By  s.  93  of  33  &  34  Vict.  c.  c— 
it  was  enacted  that  any  dispute  which  might 
arise  between  the  sewers  board  and  any  l(x»l 
authority  with  respect  to  carrying  into  effect  the 
provisions  of  the  act  or  incidental  thereto  might, 
at  the  Instance  of  either  party,  be  referred  to  the 
judge  of  the  Sussex  county  court,  who  should 
hear  and  determine  such  disputes,  and  whose 
decision  should  be  final  and  conclusive.  A 
dispute  having  arisen  between  the  sewers  board 
and  one  of  the  local  authorities  with  respect  to 
the  mode  of  carrying  out  the  provisions  of  the 
act : — Held,  that  the  county  court  judge  was 
bound  to  hear  and  determine  the  matter,  and 
that  a  mandamus  was  the  proper  course  to 
-compel  him  to  do  so,  and  not  a  rule  or  order 
under  19  &  20  Vict.  c.  108,  s.  43— this  being  a 


special    duty  imposed   upon    him  by   statute. 
Brighton  Sewers  Act,  In  re,  9  Q.  B.  D.  723. 

Xxoontion  of  Workt— Kotice.]— Sect.  14  of 
10  &  1 1  Vict.  c.  38,  provides  that  where,  through 
the  neglect  of  an  occupier  of  land  to  maintain  the 
banks,  or  to  cleanse  and  scour  the  channels  of 
existing  drains,  streams,  or  watercourses,  bound- 
ing the  lands  of  such  occupier,  injury  is  done  to 
any  other  land,  the  occupier  of  such  lands  so 
injured  may,  after  notice  in  writing,  execute  the 
necessary  works  for  maintaining  and  repairing 
such  banks,  &c.  The  respondent's  land  having 
been  injured  through  the  neglect  of  the  appellant 
to  cleanse  an  underground  drain  running  through 
his  land  : — Held,  that  the  words  **  drain,  stream, 
or  watercourse  "  include  an  underground  drain, 
and  that  proceedings  were  rightly  taken  under 
this  act.  Boioes  v.  Watson,  42  L.  T.  27;  28 
W.  R.  394  J  44  J.  P.  364. 


7.  Pbesbntments. 

Validity— Preeept  to  Sheriff.] — ^A  jury  stmi- 
moned  by  the  sheriff  to  make  a  presentment 
should  come  from  the  body  of  the  county,  and 
not  from  the  district  over  which  the  commis- 
sioners have  jurisdiction  ;  and  where  the  precept 
was  to  summon  "  men  of  your  county,  and  resi- 
dent within"  the  district  over  which  the  com- 
missioners had  jurisdiction,  it  was  bad ;  and  a 
presentment  made  by  that  jury,  and  all  the  sub- 
sequent proceedings  founded  on  it,  were  declared 
to  be  void.  Birkett  ▼.  Orozier,  3  Car.  k  P.  63  ; 
M.  &  M.  119. 

Summoning  the  Jury.] — ^By  23  Hen.  8, 

c.  6,  the  jury,  by  whom  a  presentment  is  made  to 
commissioners  of  sewers,  ought  to  be  summoned 
by  the  sheriff  from  the  Ixdy  of  the  county,  in 
pursuance  of  a  precept  directed  to  him  from  th& 
commissioners.  B,ex  v.  Somerset  Seioers  Com^ 
misswners,  7  East,  71  ;  3  Smith,  105. 

A  presentment  made  by  a  standing  jury,  con- 
stituted according  to  ancient  usage,  at  the  com- 
mencement  of  every  new  commission  of  sewers^ 
from  certain  districts,  composed  of  landowners 
there,  which  jurymen  acted  for  life,  and  only  the 
foreman  of  whom  was  summoned  by  the  sheriff 
on  the  particular  occasion,  is  void ;  and  the  want 
of  jurisdiction  of  such  presenting  jury  cannot  be 
waived  by  traversing  their  presentment  and 
going  to  trial  before  another  jury  properly  re- 
turned from  the  body  of  the  county,  by  whom 
such  presentment  was  confirmed.  lb.  See  also 
Taylor  v.  Loft,  infra. 

Form  ot] — ^The  presentment  need  not 

contain  the  name  of  every  person  benefited ;  if 
it  finds  "all  Fore  Street "  to  be  benefited,  that 
includes  every  one  having  a  house  there  ;  and 
any  one  so  having  a  house  might  traverse  such 
presentment.     Warren  v.  Biw,  3  Car.  &  P.  71. 

The  warrant  of  distress  need  not  recite  the 
presentment.    lb. 

A  defendant  is  not  entitled  to  recover  his 
treble  damages  under  23  Hen.  8,  c.  5,  s.  12,  unless 
he  claims  them  on  the  record.    lb, 

Conitmotlon.]  —  The  court  of  sewers 

directed  a  precept  to  tne  sheriff  requiring  him  to 
summon  jurors  ae  corpore  comitatCis  to  appear  and 
make  a  presentment.  The  sheriff  summoned  a  j  ury 
from  the  hundred  of  C.  in  the  county  ;  they  made 
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a  presentment  and  assessed  a  rate  which  the 
commissioners  confirmed.  No  appeal  was  made 
against  the  presentment  or  assessment,  and  in 
1823  a  special  law  of  sewers  was  enrolled  con- 
taining the  presentment,  and  all  rates  were  made 
under  such  law.  In  1840  a  new  commission  of 
sewers  issued,  and  at  the  first  court  holden  under 
it,  it  was  ordered  that  all  laws,  acts,  deeds,  con- 
stitutions and  ordinances  of  sewers  for  the  county, 
and  which  had  not  been  repealed,  altered  or 
superseded,  should  be  confirmed.  In  1846,  at  a 
meeting  of  the  commissioners  a  rate  was  made 
without  any  presentment  of  a  jury.  In  1847 
and  1848  similar  rat^  were  made  without  any 
presentment  of  a  jury : — Held,  first,  that  the 
confirmation  of  the  law  of  1828,  by  the  order  of 
the  new  commissioners,  rendered  the  original 
presentment  operativel  and  applicable  to  the 
rates,  and  consequently  that  tney  were  valid. 
Ihylar  v.  Loft,  8  Ex.  269. 

Held,  secondly,  that  it  was  no  objection  to 
the  presentment  that  the  sheriff  summoned  the 
whole  of  the  jury  from  the  hundred  of  G.    lb, 

dumge  of  Owners  during  Continnanoe  of 
Commission.] — A.,  having  been  presented  by  a 
jury,  summoned  under  a  commission  of  sewers, 
to  be  liable  to  repairs  as  owner  of  lands : — Held, 
that  3  &  4  Will.  4,  c.  22,  s.  13,  did  not  authorise 
the  commissioners,  during  the  continuance  of 
the  same  commission,  to  make  an  order  for  the 
repairs  upon  a  person  who  had  become  owner 
since  the  presentment ;  and  that  such  order  was 
void.  lUg.  V.  Warton,  2  B.  &  8.  719 ;  81  L.  J., 
Q.  B.  266  ;  9  Jur.  (N.S.)  325. 

Order  to  Bepair  Boa-wall— Intorest.!-— 

The  presentment  of  a  jury  in  1861  found  that 
the  then  owner  of  A.'s  land  was  bound  to  repair 
a  portion  of  the  sea  walL  In  1881 — 2  the  com- 
missioners made  orders  upon  A.  as  the  owner  of 
the  land  to  repair  this  portion  of  the  wall,  it 
having  been  destroyed.  These  orders  were  made 
**  upon  reading  the  presentment "  of  1861.  One 
-of  ihQ  commissioners  who  made  the  orders  was 
personally  interested  as  an  owner  of  lands  within 
the  level : — Held,  that  if  the  commissioners  had 
made  the  orders  under  the  powers  of  s.  33  of  the 
Land  Drainage  Act,  1861,  they  must  themselves 
have  found  as  a  fact  A.'s  liability  ;  that  if  they 
had  exercised  such  a  jurisdiction  they  would 
have  been  acting  judicially,  and  that  in  that 
•case  the  orders  would  have  been  invalidated  by 
the  fact  that  one  of  the  commissioners  was  an 
interested  party.  Fobbing  CommiuUmerg  v.  Beg,, 
11  App.  Gas.  449 ;  65  L.  T.  493  ;  34  W.  R.  721— 
H.  L.  (E.) 

Certiorari.] — If  a  person  against  whom  a 

presentment  is  made  by  a  court  of  sewers  obtains 
a  certiorari  to  remove  it  into  the  queen's  bench 
he  must,  before  the  allowance  of  the  writ,  enter 
into  the  recognisances  required  by  6  &  6  WiU.  4, 
c.  33.  Beg.  v.  Baker^  28  L.  J.,  Q.  B.  377 ;  7 
W.  R.  476. 

When  Award  intra  Viree.]| — By  an  indosure 
act,  commissioners  were  required  to  set  out  or 
appoint  **such  fences,  ditches,  bridges,  drains, 
sewers,  doughs,  &c.,  within  a  township  as  they 
should  think  convenient."  The  act  provided 
"  that  all  such  sewers  and  drains  should  be  made, 
repaired,  and  kept  in  repair,  in  such  manner  as 
the  other  public  sewers  and  drains  within  the 


township  were  by  law  to  be  repaired  and  kept  ia 
repair.*'  The  act  also  proviaed  that  all  such, 
private  ways,  &c.,  ehould  be  supported  and 
repaired  by  the  proprietors  of  lands  within  the 
township,  in  such  manner  as  the  commissioners 
should  by  their  award  appoint,  and  required  the 
commissioners  by  their  award  to  describe  "  all 
manner  of  sewers  and  drains,"  and  all  **  private 
ways,  doughs,  sewers,  and  drains,**  within  the 
inclosed  lands.  The  commissioners  awarded  two 
public  sewers,  and  directed  that  they  should  be 
kept  in  repair  and  preserved  of  a  certain  width 
and  depth  by  the  owners  and  proprietors  of  the 
inclosed  lands  according  to  an  acreage  rate,  dp 
to  the  time  of  the  passing  of  the  act,  the  owners 
and  proprietors  contributed  to  the  repairs  of  one 
of  these  sewers,  and  they  contributed  to  the 
repairs  of  the  other  eighty  years  after  the  act : 
— Hdd,  that  a  presentment,  that  one  of  these 
sewers  ought  to  be  made  of  an  increased  gauge 
and  repaired  by  the  proprietors  of  the  inclosed 
lands,  according  to  an  acreage  rate,  without  dis- 
closing  any  liability  upon  the  part  of  these 
owners  ratione  tcnurse,  or  by  reason  of  benefit, 
was  illegal,  as  the  act  did  not  alter  the  law 
regulating  the  repairs  of  public  sewers,  and  the 
award,  if  it  purported  to  do  so,  was  ultra  vires, 
Biglin  v.  WylU,  36  L.  J.,  Q.  B.  307. 


Tinee  of  Jurymen — ^By  Loeal  Commiisionen.] 
A  local  act,  enacting  that  all  the  lanes,  &c., 
within  a  certain  district  (previously  within  the 
jurisdiction  of  the  general  commissioners  of 
sewers),  and  the  works,  drains,  sewers,  &g^ 
thereof,  should  be  subject  only  to  the  control 
and  jurisdiction  of  local  commissioners  thereby 
appointed,  and  not  to  the  control  or  order  of  any 
commissioners  of  sewers,  does  not  discharge  the 
inhabitants  of  the  district  from  their  liability 
to  serve  on  juries  at  the  sessions  of  sewers ;  nor 
will  the  court  discharge  the  estreats  of  fines  im- 
posed by  the  sessions  on  such  inhabitants  for 
refusing  to  attend.  Otcttf  Ex  parte,  9  Price, 
117. 

Where  A.  was  fined  by  commissioners  of 
sewers  for  refusing  to  be  re-sworn  upon  a  standing 
jury,  the  court  discharged  the  fine,  it  being 
admitted  that  it  was  not  usual  to  re-swear  the 
juiy,  except  upon  the  issuing  of  a  new  commis- 
sion.   Taylor^  Em  parte,  3  Y.  &  J.  91. 

Kot  disputed.] — ^A  jury  presented  that  A.  was 
benefited  by  the  sewers  ;  and  he  received  a  sum- 
mons to  show  cause  why  he  should  not  pay ;  he 
neglected  to  traverse  the  presentment,  and  a 
distress  was  levied  for  the  amount  of  the  rate  : — 
Held,  that  the  presentment,  if  duly  made  and 
not  traversed,  justified  the  commissioners  in 
issuing  the  warrant  of  distress.  Warren  v.  JHx^ 
3  Gar.  &  P.  71. 

Amending  Traverse  to.]— On  a  presentment 
to  the  commissioners,  the  party  charged  appeared 
on  a  proper  day  in  a  court  of  sewers,  and  tendered 
his  traverse  in  writing.  The  clerk  to  the  com- 
missioners filed  a  demurrer  on  the  ground  of  in- 
formality. The  party  charged  apphed  for  leave 
to  amend  his  traverse,  which  the  court  refused, 
and  gave  judgment  against  him  on  tlie  demurrer. 
On  this  a  rate  was  made : — Semble,  that  the 
commissioners  were  wrong  in  admitting  the  de- 
murrer to  the  traverse,  or  they  should  have 
given  leave  to  amend.  Beg,  v.  Tower  HamUU 
Sewers  CommiMumers,  Dav.  &  M.  232  ;  6  Q.  B. 
375. 
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8.  Bate. 
a.  In  General. 

Validity.] — A  sewers  rate  laid  under  11  &;  12 
Vict.  c.  112,  can  be  impeached  only  by  appeal  to 
the  commissioners.  Metrnpolitan  Board  of 
Worki  V.  Vauxhall  Bridge  Co.,  7  El.  &  Bl.  964  ; 
26  L.  J.,  Q.  B.  26S  ;  3  Jup.  (N.8.)  1216  ;  6  W.  R. 
711. 


Where  no  Preientment.]— A  parish  con- 


sisting of  two  districts  had  immemorially  been 
assessed  to  the  repairs  of  a  sea  bank  by  one 
assessment,  collected  by  one  dykereeve.  The 
commissioners  without  any  presentment,  ap- 
pointed two  dykereeves,  one  for  each  district, 
and  made  a  rate  on  one  district  exclusively  for 
the  repairs  of  the  sea  bank  : — Held,  that  the  rate 
was  Yoid,  and  that  the  commissioners  were  liable 
for  the  taking  of  cattle  unHer  a  distress  warrant 
for  arrears  of  such  rate.  Wingatey.  Waite^  6  M. 
&  W.  739  ;  9  L.  J.,  Ex.  319  ;  4  Jur.  860. 

An  order  of  commissioners  of  sewers  is  void, 
unless  it  is  founded  on  a  presentment  showing 
the  existence  of  some  public  let,  impediment,  or 
annoyance.    JReg.  y.  Matthias^  2  Jur.  18. 


By  Majority  of  Aaaetsora.]— By  a  local 


act,  the  commissioners  were  atithorised  to  assess 
and  tax  upon  the  whole  district  such  sums  as 
should  be  necessary,  and  to  elect  assessors  to 
apportion  such  sums  of  money  amongst  the 
several  parishes  and  townships.  The  commis- 
sioners having  appointed  three  assessors  to  agree 
npon  an  apportionment,  two  out  of  the  three 
agreed :— Hdd,  that  the  making  of  the  appor- 
tionment being  a  matter  of  public  duty  and 
trust,  an  apportionment  by  two,  at  a  meeting  of 
the  three,  was  valid.  JRex  v.  iVhitalurTf  9  B.  & 
C.  648  ;  7  L.  J.  (O.S.)  K.  B.  332. 

Betrospeotive  Bate — Costs  under  Loeal  Act — 
Xatos.1 — A  local  act  for  draining  land,  contained 
no  prohibition  against  a  retrospective  rate.  The 
commissioner  borrowed  money  for  the  works 
directed  by  the  act : — Held,  that  a  rate  made  to 
pay  off  this  debt  was,  under  the  act,  valid.  Sar- 
rison  v.  Stickney^  2  H.  L.  Cas.  108. 

Inspection  of  Doenments.l— Conunissioners  of 
sewers  united  two  levels,  which  theretofore  had 
separate  drains  and  sewers,  and  had  been 
separately  rated  for  drainage,  and  then  made  a 
joint  rate  on  the  united  levels.  An  occupier  of 
property  within  one  of  the  levels  applied  to  the 
commissioners  for  an  inspection  oi  all  commis- 
sioners* plans,  rates,  presentments,  decrees,  ac- 
count-books, proceedings  and  minutes  relating  to 
the  whole  district.  The  commissioners  gave  in- 
spection of  all  documents  relating  to  the  rates  on 
the  united  level : — Held,  that  this  was  all  he  was 
entitled  to.  Btg.  v.  Ttnoer  Hamlets  Sfitverg  Com,' 
musioners,  3  G.  &  D.  92  ;  3  Q.  B.  670  ;  11  L.  J., 
Q.  B.  231  ;  6  Jur.  1059. 

Katnre  of.] — A  sewers  rate  is  not  a  parliamen- 
tary tax,  not  being  imposed  directly  by  act  of 
parliament.  Palmer  v.  Earith,  14  M.  &  W.  428  ; 
14  L.  J.,  Ex.  266. 

Seduction  of— How  Caloulated.] — A.  demised 
land  to  B.,  upon  a  building  lease,  at  the  yearly 
rent  of  602.,  clear  of  all  rates  and  assessments, 
the  sewers  rate  and  land-tax  only  excepted,  with 


the  usual  covenants  for  payment  of  rent.  B. 
having,  by  building  on  the  land,  increased  its 
ratable  value  to  8002.  per  annum  : — Held,  that 
he  was  only  entitled  to  deduct  the  sewers  rate 
and  land-tax  upon  the  original  rent,  and  not  in 
respect  of  the  improved  vtUue.  Smith  v.  HnmhUy 
16  0.  B.  321 ;  8  0.  L.  R.  226.  And  see  Armitrisad 
v.  Durham,  11  Beav.  66 ;  13  Jur.  330. 

b.  Xakinff. 

For  what  Purposes — ^Law  Expenses.]— Where 
commissioners,  apprehending  that  a  bill,  if  passed, 
would  injure  the  land  within  their  jurisoiction, 
instructed  their  clerk  to  oppose  the  progress  of 
the  bill : — Held,  that  it  was  within  the  jurisdic- 
tion of  the  commissioners  under  3&  4  Will.  4,  c.  42, 
to  employ  their  clerk  to  oppose  the  bill  in  parlia- 
ment at  the  costs  of  the  commission ;  that  by 
8. 16  they  were  empowered  to  make  a  rate  for 
paying  their  clerk  the  costs,  charges  and 
expenses  incurred  in  opposing  the  bill.  Beg.  v. 
Norfolk  Sewers  ComminUmert,  16  Q.  B.  649  ;  1& 
Jur.  121. 

Past  Expenses.]— The  commissioners  maty 

make  a  rate  to  defray  the  expenses  of  works 
alreadv  done.  It  is  no  valid  objection  to  such  a 
rate  that  it  is  made  to  defray  previous  law 
expenses  of  the  commission,  bon&  fide  incurred 
by  the  commissioners  in  the  discharge  of  their 
duty.  Nor  that  the  rate  is  in  the  alternative,  to 
defray  the  expenses  of  works  done  or  to  be  done  ; 
for  the  word  "  or  "  must  be  read  "  and."  Bex  v* 
Tinver  Samlets  Servers  Commissioners,  1  B.  &  Ad. 
232  ;  9  L.  J.  (0.8.)  M.  C.  30. 

Bate  in  Gross.] — A  sewer  rate  assessed  in  gross 
on  a  township  at  large  is  bad.  Emerson  v. 
Saltmarshe,  7  A.  &  E.  266  ;  2  N.  &  P.  446 ;  6 
L.  J,  K.  B.  235. 

The  rate  must  be  assessed  on  individuals.    lb. 

Benefit  to  Property,  how  considered.]— The 
11  &  12  Vict.  c.  112,  s.  76,  has  not  altered  the 
principle  of  rating  to  the  sewers  rate  ;  and  in 
assessing  property  under  that  statute  the  commis- 
sioners must  consider  whether  any  benefit  is 
derived  by  the  property  from  the  sewers.  Metro- 
politan  Board  of  Works  v.  Vauxhall  Bridge 
Co,,  7  El.  &  Bl.  964  ;  26  L.  J.,  Q.  B.  253  ;  3  Jur. 
(N.B.J  1216  ;  6  W.  R.  711. 

Where  commissioners  of  sewers  had  effected  a 
union  of  the  sewers  of  one  level  with  the  sewers 
of  another,  which  was  not  beneficial  to  the  latter, 
though  titer  the  union  it  derived  benefit  from  the 
sewers  in  the  entire  united  level,  a  rate  upon  the 
whole  of  the  united  level,  assessing  the  owners 
and  occupiers  in  the  latter  in  respect  of  their 
property  oenefited,  is  valid.  St.  Katharine  Dock 
Co.  V.  Hlggs,  10  Q.  B.  641 ;  16  L.  J.,  Q.  B.  377  ; 
11  Jur.  991— Ex.  Ch. 

And  see  Bex  v.  Tower  Samlets  Setoers  Com- 
missioners, infra,  col.  1099. 

Bepair  of  Wall.] — ^A  rate  for  the  repair  of  a 
wall  is  bad,  unless  the  want  of  repair  appears 
upon  the  proceedings  to  have  been  founa  by  a 
jury.    Beg.  v.  Matthias,  2  Jur.  13. 

o.  Liability  to. 

Persons  Benefited — ^Who  are.] — All  persons 
whose  property  derives  any  advantage  from  the 
works  of  the  commissioners,  may  be  assessed  in 
respect  of  that  property.  Soady  v.  Wilson,  4 
N.  &  M.  777  ;  3  A.  &  £.  248  ;  1  H.  &  W.  266. 
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And  property  drained  by  sewers,  and  drains 
originally  made  and  always  repaired  by  persons 
independently  of  the  commissioners  of  sewers, 
and  deriving  no  immediate  benefit  from  the 
works  of  such  commissioners,  may  be  assessed 
by  reason  of  the  general  benefit  and  advantage 
resulting  from  such  property  becoming  thereby 
accessible,  and  of  its  approaching  and  neighbour- 
ing public  ways  being  properly  drained  and 
cleansed.    lb. 

By  52  Geo.  3,  c.  48,  s.  7,  all  persons  are  liable 
to  be  rat^  to  the  sewers  rate,  as  occupiers,  who 
are  de  facto  rated  in  respect  of  such  premises  to 
the  poor  rates  of  the  parishes  to  which  that  act 
applies.    Jb. 

Different  Levels.]— Where  a  district  within 
one  commission  of  sewers  is  divided  into  separate 
levels,  each  drained  by  a  separate  line  of  sewers, 
and  deriving  no  benefit  from  the  sewers  in  the 
others,  each  level  must  be  separately  rated. 
Hew  V.  Tower  Hamlet i  Setoers  CommUslonert,  4 
M.  & Ry.866;  9B.& C. 517;  7L.  J.(0.8.) K. B.131. 

When  Person  oannot  be  Benefited.] — The  com- 
missioners of  sewers  cannot  assess  a  person  in 
respect  of  drains  which  communicate  with  other 
drains  which  fall  into  the  great  sewer,  if  the 
level  of  his  drains  is  so  much  above  the  sewer, 
that  the  stopping  of  the  sewer  could  not  pos- 
sibly throw  back  the  water  so  as  to  injure  his 
premises,  and  if  he  is  not,  nor  is  likely  to  be, 
benefited  by  the  works  done  upon  the  sewer. 
Mastert  v.  ScraggSy  3  M.  &  S.  447. 

Keoetsity  of  Ooenpation.]— It  is  not  sufficient, 
in  order  to  justify  an  assessment  to  the  rate,  that 
the  property  should  derive  benefit  from  the 
drainage,  but  it  is  also  necessary  that  there 
should  be  an  occupier  of  the  property  assessed. 
^'eave  v.  Wrath^r,  3  G.  &  D.  221;  3  Q.  B.  984  ; 
12  L.  J.,  Q.  B.  32  ;  7  Jur.  168.  8.  P.,  Tracey  v. 
Taylor  J  3  Q.  B.  966  ;  3  G.  &  D.  14  ;  12  L.  J.,  Q.  B. 
26  ;  7  Jur.  170. 

Ooenpier— Who  is.]— A  clerk  of  the  works  of 
O.  hospital  dwelt  in  the  hospital,  in  apartments 
in  which  he  was  permitted  by  the  commissioners 
of  woods  and  forests  to  dwell,  in  respect  of  his 
office,  and  which  were  separately  rated  for  the 
sewers  by  an  undisputed  rate: — Held,  that  he 
was  not  an  occupier  of  the  land,  or  of  any  part 
of  the  building,  except  the  apartments  assigned 
to  him.    Jb. 

The  bridewell  or  house  of  correction  for  West- 
minster is  a  prison  of  our  lady  the  Queen  ;  a  part 
of  the  bridewell  was  used  for  the  purpose  of 
keeping  prisoners  therein : — ^Held,  first,  that  an 
assessment  could  not  be  made  in  respect  of  the 
part  of  the  bridewell  upon  the  governor,  who  re- 
sided in  the  governor's  house,  which  was 
separately  rated  to  the  sewers  rate.  Tracey  v. 
Taylor,  supra. 

Held,  secondly,  that  that  part  was  not  liable 
to  be  assessed  to  the  sewers  rate.     lb. 

Pnblic  Building.] — A  tenement  in  the  king's 
dockyard,  deriving  a  benefit  from  the  public 
sewers,  and  occupied  by  an  officer  of  govem- 
nient,  who  pays  no  rent,  is  still  liable  to  be  rated. 
KetheHoji  v.  Ward,  3  B.  &  Aid.  21 ;  22  R.  R,  284. 

The  apartments  in  Somerset  House,  appro- 
priated to  the  commissioners  for  auditing  public 
accounts,  are  ratable,  although  Somerset  House 
is  declared  by  act  of  parliament  to  be  vested  in 


the  crown,  free  from  all  incumbrances.    Soady 
7.  WUeon,  supra. 

Proprietors  of  a  Bridge.] — ^The  proprietors 
of  a  suspension  bridge  over  the  Thames  are  rat- 
able to  the  sewers  rate,  under  18  &  19  Vict.  c.  120, 
in  respect  of  the  bridge  itself  and  the  approaches, 
though  the  bridge  it^lf  derived  no  direct  benefit 
from  sewers,  to  maintain  which  the  rate  was 
levied,  but  the  approaches  were  drained  by 
means  of  such  sewers,  notwithstanding  that 
other  and  sufficient  drainage  was  provided  by 
the  owners  of  the  bridge.  Hammertmith  Stis^ 
2)ensum  Bridge  Trustees  v.  Hammersmith  Over* 
seers,  40  L.  J.,  M.  C.  79  ;  L.  R.  6  Q.  B.  230  ;  24 
L.  T.  267  ;  19  W,  R.  750. 

Kew  Street— What  it.1— S.,  about  1866,  built 
houses  abutting  on  the  Harrow  Road,  and  about 
the  same  time  the  vestry  constructed  a  sewer 
along  the  Harrow  Road.  Sewer  rates  had  been 
levi^  in  respect  of  the  land  upon  which  the 
houses  were  built  for  more  than  five  years  prior 
to  1856.  Before  1866  no  sewer  existed  in  the 
Harrow  Road,  which  was  a  turnpike  road  until 
1864,  when  the  vestry  took  charge  of  it: — Held, 
that  the  Harrow  R^d  was  a  new  street  within 
the  meaning  of  25  &  26  Vict.  c.  102,  s.  112  ;  that 
s.  53  did  not  apply  to  new  streets,  as  defined  by 
25  &  26  Vict.  c.  102,  s.  112,  and  that  S.  was 
therefore  liable  to  be  rated  under  s.  52.  Sawyer 
V.  Paddington  Vestry,  40  L.  J.,  M.  C.  8  ;  L,  R.  6 
Q.  B,  164  ;  23  L.  T.  662  ;  19  W.  R.  96. 

Land  Covered  with  Water— Canals.]  —  By 
SO  &  31  Vict.  c.  113,  s.  17,  the  occupier  of  any 
land  covered  with  water  ....  shall  pay  to  the 
sewers  rate  in  respect  of  his  property  one-fourth 
part  only  of  the  rate  in  the  pound  payable  in 
respect  of  houses  and  other  property.  A  water- 
works company  was  possessed  of  a  canal,  of 
filter  beds  supported  on  brick  arches,  and  some- 
times covered  with  water,  at  other  times  not,  and 
of  land  used  for  keeping  sand  for  the  filter  beds  ; 
and  they  also  occupie<i  land  by  iron  pipes,  mains, 
and  service  pipes  : — Held,  that  the  caiud  and  the 
filter  beds  were  land  covered  with  water  within 
the  meaning  of  s.  17,  and  ought  to  be  assessed 
at  one-fourth  ;  but  that  the  land  used  for  the 
purpose  of  keeping  sand,  and  the  land  occupied 
by  iron  pipes,  mains,  and  service  pipes,  ought  to 
be  assessed  at  the  full  value.  East  London 
Waterworks  Co.  v.  Leyton  Sewer  Authority,  40 
L.  J.,  M.  C.  190  ;  L.  R.  6  Q.  B.  669  ;  20  W.  R.  95. 

Tithe  Sent-Charge.]  —  Scmble,  that  a  com- 
mutation tithe  rent-charge  is  not  liable  by  law 
to  contribute  to  a  sewers  rate.  Meg.  v.  Oood' 
child,  El.  Bl.  &  EI.  2  ;  27  L.  J.,  M.  C.  251  ;  4 
Jur.  (N.8.)  1050.  But  see  Reg.  v.  Sh^rford,  8 
B.  &  S.  696  ;  36  L.  J.,  M.  C.  113  ;  L.  R.  2  Q.  B. 
503  ;  16  L.  T.  663 ;  15  W.  R.  1035. 

Agreement— Aisestment  by  Sewers  Commis- 
sioners.]— By  a  memorandum  of  agreement  lands 
were  demised  to  a  tenant,  subject  to  a  condition 
that  he  should  pay  all  outgoings  whatsoever, 
rates,  taxes,  scots,  &c.,  whether  parochial  or  par- 
liamentary, which  then  were  or  should  be  there- 
after charged  or  chargeable  upon  or  on  account 
of  the  sewers  lands,  the  then  present  land  tax  only 
excepted : — Held,  that  an  extraordinary  assess- 
ment, made  by  commissioners  for  a  work  of 
permanent  benefit  to  the  land,  was  within  the 
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mgreement.    Waller  y.  AndretM^  3  M.  &  W.  312  ; 
i  H.  Jt  H.  87  ;  7  L.  J.,  Ex.  67. 

After  Pretentment.]— Under  3  &  4  Will.  4, 
e.  22,  B.  13,  no  order  in  respect  of  repairs  can  be 
made  upon  a  person  who  becomes  owner  of  lands 
finbeeqaently  to  the  date  of  the  commission,  and 
who,  consequently,  has  not  been  presenteci  by  a 
jury  as  the  person  liable  thereto.  lUg.  v.  Warton, 
2  B.  &  8.  719';  31  L.  J.,  Q.  B,  266 ;  9  Jur.  (N.S.) 
325. 

Decree  of  Commissicners  not  Conelnsive.] — 
A  decree  by  the  commissioners  is  not  conclusive 
Against  the  party  assessed  who  resides  within  the 
district  over  which  they  have  jurisdiction ;  but 
fluch  party  may  prove  that  he  derived  no  profit 
from  the  sewer  in  respect  of  which  the  assess- 
ment was  made.  Staffirrd  v.  Hamston^  5  Moore, 
«08  ;  2  Br.  &  B.  691 ;  23  R.  R,  543.  See  Neate  v. 
Wrathsr^  supra. 

d.  Distraininff  for. 

When  Allowed.]  ^An  amercement  on  a  town- 
ship generally,  and!  a  distress  on  one  of  the  parties 
liable,  by  commissioners  of  sewers,  for  neglect  to 
repair,  is  good.  Ramsey  v.  NomabtU^  3  P.  &  D. 
253  ;  11  A.  &  E.  383. 

Boyal  Palace.] — A  distress  cannot  be  levied 
€or  sewers  rates  within  the  precincts  of  a  royal 
palace,  occupied  as  the  residence  of  the  sovereign, 
such  as  Kensington  Palace.  Att.-Oen.  v.  DinuUd' 
MR,  10  M.  &  W.  117  ;  11  L.  J.,  Ex.  338. 

Joint  Warrant.] — A  joint  warrant  to  two 
persons  to  distrain  for  drainage  rates  may  be 
well  executed  by  one  of  them.  Lee  v.  Vessey^ 
1  H.  &  N.  90  ;  25  L.  J.,  Ex.  271 ;  4  W.  R.  554. 

By  Collector — General  Anthority.] — Where  a 
collector  for  the  commissioners  of  sewers  receives 
from  them  a  warrant  directing  him  to  distrain 
and  afterwards  sell  the  goods  of  A.,  he  cannot. 
if  he  distrains  the  goods  of  A.*s  tenant,  justify 
the  distress  on  the  ground  of  his  general  authority 
of  collector ;  whatever  that  general  authority 
may  be,  it  is  taken  away  in  the  particular  case  by 
the  warrant  directing  him  to  do  a  specific  thing. 
£abouHn  v.  Neale,  2  H.  &  W.  103. 

E.  £.  H.  B. 
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SHELLEY'S  CASE,     RULE 

IN. 

1.  General  Principles ^  1102. 

2.  Legal  Limitativne^  110^. 

3.  Bquitable  Limitations^  1106. 

4.  Estate  of  Ancestor, 

a.  Sufficiency  of,  1110. 
h.  Words  QuaUfying,  1111. 

5.  Remainder  to  Heirs  or  Heirs  of  Body^  1116. 

6.  Remiinder  to  Heir  or  Heir  of  Body, 

a.  In  General,  1119. 

h.  Words  Qualifying,  1120. 

7.  Revialnder  to  Ixsue  and    Effect  qf  Words 

Superadded  to  *'  Issue,''  1122. 

8.  Executory  Trusts^  1127. 

1.  Genebal  Pbingiples. 

General  Bnle.]— When  the  ancestor  by  any  gift 
or  C('nveyance  takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is  limited 
either  mediately  or  immediately  to  his  heirs  in  fee 
or  in  tail ;  the  word  "  heir "  in  such  case  is 
always  taken  to  be  a  word  of  limitation,  not  of 
purchase.   Atnbrose  v.  Hodgson,  3  Bro.  P.  C.  416. 

A  deyise  to  A.  for  life,  and  to  the  heirs  of  his 
body,  so  unites  the  two  estates  as  to  make  the  first 
taker  teuant  in  tail.  Sheppard  v.  Gibbons^  2  Atk. 
444,  797. 

Where  there  is  an  estate  of  freehold,  limited 
to  the  ancestor,  no  subsequent  limitation  to 
his  heirs  or  to  the  heirs  of  his  body  can 
make  them  purchasers.  Dubber  d.  Trnllope  y. 
Trollope,  Arab.  462. 

Where  plain  words  give  an  estate  tail,  they 
should  not  be  controlled,  but  by  a  very  plain  in- 
dication.   Sayer  v.  Masternian,  Amb.  345. 

In  order  that  the  rule  may  apply,  the  estate 
for  life  and  the  estate  of  inheritance  in  remainder 
must  be  either  both  legal  or  both  equitable. 
Silrcjfter  d.  Law  v.  Wilttofi,  2  Term  Rep.  444  ;  I 
R.  R.  519.  S.  P.,  Rirhardson  v.  Harrison^  65 
L.  J.,  Q.  B.  58  ;  16  Q.  B.  D.  85  ;  54  L.  T.  456. 

Deed  and  Will.] — The  principles  governing 
the  application  of  the  rule,  are  the  same  in  the 
case  of  wills  as  in  the  case  of  deeds.  White  and 
Hindles  Contract,  In  re,  47  L.  J.,  Ch.  85  ;  7 
Ch.  D.  201  ;  87  L.  T.  574  ;  26  W.  R.  124. 

General  Intent  and  Partionlar  Intent.] — The 

supposed  rule  that  in  construing  a  will,  the 
particular  intent  must  give  way  to  the  general 
intent,  is  only  to  be  applied  in  cases  falling 
within  the  rule  in  Shelley's  case.  Doe  d. 
Gnllini  v.  Gallini,  5  B.  &  Ad,  621  ;  2  N.  &  M. 
619:  3  L.  J.,  K.  B.  71. 

How  far,  and  in  what  cases,  the  particular 
intent  in  a  will  must  give  way  to  the  general 
intent  api)earing  upon  the  same  instrument, 
when  the  two  intents  are  inconsistent,  qusre. 
S.  a,  S  A.  &  E.  848 ;  4  N.  &  M.  893  ;  4  L.  J., 
Ex.  337. 

Two  Instmmenti.] — Where  by  one  instrument 
an  equitable  estate  for  life  is  vested  in  A.,  with  a 
legal  estate  in  remainder  to  the  heirs  of  his  body, 
and  by  another  instrument  a  legal  estate  for  life 
is  vested  in  A.,  that  legal  estate  for  life  so  vested 
in  A.  will  not  coalesce  with  the  legal  remainder 
to  the  heirs  of  his  body  so  as  to  defeat  the  rights 
of  the  remaindermen.  Collier  v.  JPBean,  34 
Beav.  246  ;  34  L.  J.,  Ch.  555  ;  11  Jur,  (N.S.)  692 ; 
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1*?  L.  T.  790 ;  13  W.  R.  766.    And  on  appeal,  »ee 
infra. 

8emble,  the  rule  in  Shellexfs  ease  applies  only 
where  the  remainder  is  created  by  the  same 
instmment  which  creates  the  particular  estate. 
Coape  y.  Arnold,  4  De  G.  M.  &  G.  574  ;  24  L.  J., 
Ch.  673  ;  1  Jur.  (N.s.)  313  ;  3  W.  R.  187. 

A.,  on  the  marriage  of  his  son  B.,  settled 
lands  to  the  use  of  B.,  for  life,  remainder 
to  the  wife  for  life,  remainder  to  the 
heirs  of  their  two  brothers,  remainder  to  B. 
in  fee ;  B.  and  his  wife,  by  deed  and  fine, 
mortgaged  in  fee,  and  subject  to  the  mortgage 
the  lands  were  settled  to  the  use  of  B.  for  life, 
and  after  his  and  his  wife's  death  to  the  heirs  of 
her  body  by  him  begotten,  remainder  to  his  right 
heirs.  The  wife,  after  her  husband's  death, 
suffered  a  common  recovery.  Whether  the  estate 
of  the  wife  for  life,  by  the  first  settlement,  and 
the  limitation  to  the  heirs  of  her  body  by  the 
second,  consolidated  ;  and  if  it  did,  whether  the 
estate  of  the  wife  was  aliened,  within  the  stat. 
of  11  Hen.  7,  quaere.  Clifton  v.  Jacksonf  2  Vem. 
486. 

An  estate  to  A.  for  life  in  a  de3d,  and  a 
limitation  of  the  same  estate  to  the  heirs  of  the 
body  of  A.  in  a  will  (though  the  estate  by  the 
deed  is  "voluntary,  and  moved  from  the  testator, 
and  is  recited  in  the  will)  do  not  unite  so  as  to 
give  A.  an  estate  tail,  but  the  heirs  of  his  body 
take  by  purchase.  J)oe  d.  Fonnereau  v.  Foji- 
nereau^  Dougl.  470. 

A  will  and  schedule  thereto  are  considered  as 
one  instrument.  See  Hayes  d.  Foorde  v.  Foorde, 
2  W.  Bl.  698. 

Absolata  Interest!  in  Perionalty  where 
Xstate  Tail  in  Kealty.]— ^^^  Will. 

2.  Legal  Limitations. 

Estate  of  Triutees.] — Devise  to  trustees  to  pay 
debts,  then  to  stand  seised  to  the  use  of  A.  for  life, 
without  impeachment  of  waste  ;  after  his  de- 
cease, to  the  use  of  the  heirs  male  of  his  body 
severally,  respectively,  and  in  remainder,  is  an 
estate  tail  in  A.  Jones  v.  Morgan,  1  Bro.  C.  C.  206. 

A  testator,  in  1827,  devised  land  to  tiiistees 
and  their  heirs  upon  trust  to  stand  seised 
of  the  land  during  the  life  of  W.  C,  and 
until  the  testator's  debts  and  legacies  were 
paid  upon  trust  to  let  the  land,  and  to  apply 
the  rents  in  payment  of  his  debts  and  legacies 
until  they  were  all  paid,  and  thenceforth  to 
pay  the  rents  to  W.  C.  during  his  life;  and 
after  the  death  of  W.  C,  and  the  payment 
of  his  debta  and  legacies,  the  testator  devised 
the  land  to  the  heirs  of  the  body  of  W.  C. 
After  the  debts  and  legacies  had  been  paid,  the 
trustees  conveyed  the  legal  estate  to  w.  C.  for 
his  life,  it  being  assumed  that  they  had  only  an 
estate  pur  autre  vie.  W.  C.  suffered  a  common 
recovery,  and  afterwards  contracted  to  sell  the 
estate.  The  Master  of  the  Rolls  held  (supra), 
that  the  trustees  did  not  take  the  whole  fee,  but 
only  a  fee  determinable  on  the  payment  of  the 
debts  and  legacies  and  the  death  of  W.  C. ;  that  the 
estate  for  life  of  W.  C.  being  an  equitable  estate, 
and  the  estate  in  remainder  to  the  heirs  of  his  body 
being  a  legal  estate,  the  rule  in  Shelley's  case  did 
not  apply,  and  that  the  title  was  bad.  Per 
Knight-Bruce,  L.J. :  Semble,  the  trustees 
took  the  entire  fee,  and  the  title  was  good  : — 
Held,  by  both  their  lordships,  that  as  the  view 
that  the  trustees  did  not  take   the  entire  fee 


had  been  acted  on  for  many  years,  and  the 
Master  of  the  Rolls  was  of  opinion  that  they 
did  not,  the  title  ought  not  to  be  forced  on  a. 
purchaser.  Collier  v.  M^Bean,  35  L.  J.,  Cb.  144  ;. 
L.  R.  1  Ch.  81 ;  12  Jur.  (N.s.)  1  ;  13  L.  T.  484  ; 
14  W.  R.  156.  And  see  Collier  v.  WaUers,  4» 
L.  J.,  Ch.  216  ;  L.  R.  17  £q.  252  ;  29  L.  T.  86a 

Lands  were  devised  to  trustees  and  their  heirs^ 
in  trust  to  pay  legacies  and  annuities,  and  thei^ 
to  pay  the  surplus  of  the  rents  and  profits  to  A. 
during  her  life,  for  her  separate  use,  or  as  she 
should  direct ;  and  f^ter  her  death  to  stand 
seised  to  the  use  of  the  heirs  of  her  body,  witlk 
remainders  over: — Heki,  that  this  was  a  use 
executed  in  the  trustees  and  their  heirs  during- 
the  life  of  A.,  and  that  she  had  only  a  trust  iik 
the  surplus  rents  and  profits  during  her  life^ 
and  that  the  subt^equent  limitation  to  the  trus- 
tees to  the  use  of  the  heirs  of  her  body  was  a. 
use  executed  in  the  persons  entitled  to  take  by- 
virtue  thereof ;  and  therefore,  there  being  only 
a  trust  estate  in  the  ancestor,  and  a  use  executed 
in  the  heirs  of  her  body,  their  different  interests 
could  not  unite  so  as  to  create  an  estate  tail  by 
operation  of  law  in  the  ancestor.  Say  and  Sele- 
{Lord)  V.  J(mes  iLady),  3  Bro.  P.  C.  113  ;  1  Eq. 
Cas.  Abr.  383. 

Devise  to  trustees  to  pay  out  of  rents  and 
profits,  after  deducting  rates,  taxes,  and  repairs^ 
the  residue  to  C.  S.  and  his  assigns,  for  life,  and 
after  his  decease  to  the  use  of  the  heirs  male 
of  the  body  of  0.  S.,  and  in  default  of  such  issue 
remainder  over,  not  an  estate  tail  in  C.  S.,  the 
uses  not  being  executed  in  him.  Skapland  y^ 
Smith,  1  Bro.  G.  0.  75.  See  observations  on  thia. 
case,  in  Vancouver  v.  Bliss,  11  Ves.  465  ;  8  R.  R. 
227. 

A  remainder  in  fee  by  settlement  to  trustees^ 
limited  to  the  life  of  the  tenant  for  life,  though 
not  so  expressed  :  the  object  of  the  trust  termi- 
nating  with  that  life ;  and  a  remainder  following 
to  the  same  trustees,  upon  the  death  of  the  tenant 
for  life,  for  a  term  of  years.  A  subsequent  re- 
mainder therefore  to  the  heirs  of  the  body  of 
the  tenant  for  life  held,  a  legal  estate  ;  uniting 
with  the  legal  estate  for  life  ;  and  vesting  an. 
estate  tail,  according  to  the  rule  in  Shelley's  ease; 
not  an  equitable  estate,  capable  of  taking  effect, 
only  as  a  contingent  remainder.  Curtis  v.  Price^ 
12  Ves.  89  ;  8  R.  R.  803.  B.  P.,  Nash  v.  Coates^ 
3  B.  &  Ad.  889  ;  1  L.  J.,  K.  B.  137  :  and  ToUer 
V.  AUwood,  16  Q.  B.  929  ;  20  L.  J.,  Q.  B.  40. 

ImpUed  Xstete  TaU.]--G.,  who  died  in  1837, 
devised  certain  freehold  hereditaments  to  W.  B. 
for  life,  and  if  he  should  die  without  having  a 
son,  over.  W.  B.  entered  into  possession  of  the 
property  and  died  in  1882,  leaving  a  son,  W.  E> 
B.,  Who  entered  into  possession  of  the  property 
and  contracted  to  sell  it.  The  purchaser  having: 
objected  to  the  title,  a  summons  was  taken  out 
under  the  Vendor  and  Purchaser  Act :— Held, 
that  there  was  an  implied  gift  to  the  son  of 
W.  B..  and  this  implied  gift  following  on  the  gift 
to  W.  B.  for  life,  was  equivalent  to  a  word  of 
limitation,  and  therefore  by  the  rule  in  Shelley'^ 
case,  gave  W.  B.  an  estate  in  tail  male,  and  as* 
this  had  not  been  barred  W.  E.  B.  was  entitlel 
to  the  property  for  an  estate  in  tail  male.  Bird 
and  Barnard,  In  re,  59  L.  T.  166. 

A.  devised  lands,  subject  to  annuities  and  other 
charges,  to  his  executors  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  upon  trust 
to  preserve  contingent  remainders  during  the 
lives  of  the  devisees  for  life ;  then  to  the  use  of 
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W.  during  his  life,  and  the  heirs  of  his  bodj 
lawfully  begotten : — Held,  that  W.  took  an 
estate  tail  in  the  lands.  Welply  y.  Baycroft^ 
15  W.  R.  213. 

Real  and  personal  estate  was  devised  to  a  feme 
covert  for  her  life,  for  her  independent  use  and 
benefit,  with  remainder  to  her  husband  for  life, 
with  "  remainder  to  the  heirs  of  her  body  in  tail, 
with  remainders  over "  ;  and  then  followed  a 
declaration  in  the  will  that  "all  the  aforesaid 
limitations  were  intended  by  the  testator  to  be 
in  strict  settlement "  : — ^Held,  in  accordance  with 
the  certificate  of  the  court  of  C.  P.,  that,  subject 
to  her  husband's  life  estate,  the  wife  took  an 
estate  tail  in  the  realty  and  an  absolute  interest 
in  the  personalty.  Douglas  v.  Congreve^  1  Beav. 
69  ;  8  L  J.,  Ch.  6.S ;  3  Jur.  120.  And  see  S.  C, 
4  Ring.  (N.C.)  1 ;  5  Scott,  223  ;  7  L.  J.,  C.  P.  43  ; 
1  Keen,  410  ;  6  L.  J.,  Ch.  51. 

Equitable  Estate  fbr  Life.]  —  Devise  (after 
1837)  of  copyholds  and  freeholds  to  trustees 
to  hold  unto  them  and  their  heirs  on  trust 
to  pay  unto  or  permit  A.  to  receive  the  rents 
during  his  life,  and  after  his  death  to  the  use 
of  the  heirs  of  bis  body,  with  a  gift  over  in 
case  he  died  without  leaving  issue: — Held, 
that  A.  took  an  equitable  estate  for  life  with  a 
legal  remainder  to  the  heirs  of  his  body  in  both 
the  freeholds  and  copyholds.  Baiter  v.  Panon, 
42  L.  J.,  Ch.  228. 

The  statute  of  uses  not  applying  to  copyholds, 
on  a  devise  of  freeholds  ana  copyholds  together, 
the  legal  estate  in  the  copyholds  attracts  that 
in  the  freeholds  and  makes  it  vest  in  the  first 
devisee.    Ih. 

Copyholds  are,  however,  to  the  same  extent 
as  freeholds,  subject  to  the  rule  that  the  legal 
estate  in  the  trustee  shall  be  construed  to  be  the 
smallest  estate  necessary  for  the  execution  of  the 
trust.    Ih, 

Devise  to  trustees  and  their  heirs  during  the 
life  of  A.  B.,  in  trust  to  lay  out  the  rents  in 
government  securities,  until  A.  B.  should  attain 
twenty-one,  and  after  that  to  suffer  her  to  take 
the  profits  during  her  life,  not  subject  to  the 
debts  or  control  of  her  husband,  her  receipt  to 
be  a  su£5cient  discharge  ;  and  after  her  decease, 
to  her  heirs.  Upon  a  suit  for  specific  perform- 
ance of  an  agreement  for  the  purchase  of  part 
of  the  estates,  the  question  was,  whether  A.  B. 
took  the  legal,  or  only  an  equitable  interest  for 
life  in  the  property,  so  as  to  bring  the  title  within 
the  rule  in  Shelley's  case.  The  lord  chief  baron 
would  not  compel  the  defendant  to  accept  the 
title.    Playfora  v.  Hoare^  3  Y.  &  J.  175. 

The  court  will  order  rectification  of  a  deed  on 
the  ground  of  mistake  upon  the  evidence  of  the 
plaintiff  alone,  where  no  zurther  evidence  can  be 
obtained.  Hartley  v.  Pearson^  13  Ch.  D.  545  ;  41 
L.  T.  678. 

By  a  post  -  nuptial  settlement,  real  estate 
belonging  to  the  wife  was  conveyed  unto  A.  and 
his  heirs  "  to  the  use  of "  A.,  his  executors  and 
administrators,  during  the  life  of  the  wife, 
V  upon  trust"  to  pay  the  rents  and  profits  to  her 
for  her  separate  use ;  and  after  her  decease,  in 
case  of  the  death  of  her  husband  in  her  life- 
time, **  to  the  use  of  the  heirs  and  assigns  "  of  the 
wife ;  but  in  case  of  the  wife  predeceasing  the 
husband,  then  to  the  use  of  the  husband,  his 
heirs  and  assigns.  The  wife  having  survived  her 
husband,  she  brought  an  action  against  A.'s  legal 
personal  representative  to  have  the  settlement 
rectified    on  the  ground  that   by  a  technical 


mistake  in  the  form  of  the  settlement  her  equit* 
able  life  estate  and  the  legal  estate  in  remainder 
did  not  coalesce  within  the  rule  in  Shelley^ s  case,. 
so  as  to  give  her,  as  was  intended  in  the  events 
that  had  happened,  an  absolute  estate  in  fee : — 
Held,  that  a  conveyance  of  the  outstanding  legal 
estate  was  unnecessaxy.    It, 

8.  Equitable  Limitations. 

Tenant  for  Life  with  Power  to  Appoint— inti- 
mate limitation  to  her  Bight  Heirs.]— By  a  will 
made  in  1833,  a  testatrix  devised  a  freehold 
messuage  unto  trustees,  their  heirs  and  assigns^ 
upon  trust  for  her  daughter  during  her  life,  and 
after  her  decease  upon  such  trusts  for  t^e  lawful 
child  or  children  ox  the  daughter  as  she  should 
by  deed  or  will  appoint,  "  and  in  default  of  such 
appointment,"  in  trust  for  the  daughter's  right 
heirs.  The  testatrix  directed  that  the  receipts  of 
her  daughter  should  be  a  discharge  to  the  trus^ 
tees,  that  the  messuage  should  be  enjoyed  by  her 
daughter  free  from  the  debts,  control,  or  engage- 
ments of  any  husband  with  whom  she  might 
intermarry,  and  that  the  trustees  might  reimburse 
themselves.  The  testatrix  authorised  the  tmstees^ 
their  heirs  or  assigns,  also  to  sell  the  messuage^ 
with  the  consent  of  her  daughter,  "  or  other  the 
persons  or  person  who  shall  &  beneficially  inter- 
ested under  the  trusts."  The  daughter,  after  her 
mother's  death,  granted  the  messuage  to  the  de- 
fendants in  fee  simple,  and  died  without  having- 
been  married.  The  plaintiff,  her  heir-at-law^ 
having  brought  an  action  to  recover  the  messu- 
age : — Held,  that  the  messuage  was  devised  to 
the  trustees  in  fee  simple  at  law ;  that  the 
limitation  to  the  right  heirs  of  the  daughter  in 
default  of  an  appointment  to  her  children  was  a. 
remainder  and  not  an  executory  devise ;  that 
both  the  estate  for  life  devised  to  the  daughter  and 
the  remainder  to  her  right  heirs  were  equitable 
estates,  and  consequently  coalesced  pursuant  to 
the  rule  in  Shelley's  case  (1  Co.  Rep.  93  b.)  ;  that 
the  daughter  could  make  a  valid  disposition  of 
the  fee  simple,  and  that  the  defendants  were 
entitled  to  the  messuage.  Cwnliffe  v.  Brancher 
(3  Ch.  D.  893),  Hares  Estate,  In  re  (W.  N. 
1883,  p.  164),  distinguished  by  Cotton,  L.J. 
Miohardsan  v.  JSCarrisan,  55  L.  J.,  Q.  B.  58  ;  IS 
Q.  B.  D.  86  ;  54  L.  T.  456— C.  A. 

Equitable  Estate  with  Executory  Oift  over.] 
— ^A  testator  gave  real  and  personal  estate  to  hi» 
daughter  A.,  and  two  other  persons,  upon  trust,, 
to  permit  A.  to  receive  the  rents  and  interests 
for  life,  for  her  separate  use,  and  after  her 
decease  in  trust  to  convey  to  her  heirs,  execu- 
tors, &c. ;  but,  in  case  A.  should  marry,  and  have 
no  children,  then  the  property  to  belong  to  D.  ; 
or  in  case  of  his  decease  before  A.,  then  to  his 
children  : — Held,  that  A.  took  an  absolute  equit- 
able estate,  with  an  executory  gift  over,  to  D. 
and  his  children,  and  D.  having  died  in  Uie  life- 
time of  A.,  leaving  no  children,  held,  that  A. 
was  absolutely  entitled  to  the  property.  JacTt^ 
son  V.  NohlCy  2  Keen,  590  ;  7  L.  J.,  Ch.  133  ;  2 
Jur.  251. 

Equitoblo  Estate  Tail.]  —  A  testator  de- 
vised an  estate  to  trustees,  in  case  he  should 
leave  only  one  child  (an  event  which  hap- 
pened), "to  permit  and  suffer"  such  child  to 
receive  the  rents  and  profits  for  her  natural  life,, 
and  declared  that  immediately  after  his  death 
the  trustee  should  stand  seised  and  possessed  of 
the  hereditaments  unto  and  to  the  use  of  the 
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heirs  of  the  body  of  such  child,  and  the  heredita- 
ments were  to  be  legally  conveyed  and  assured 
unto  such  heirs  of  Mb  child  in  equal  shares  as 
they  should  severally  and  respectively  attain  the 
age  of  twenty-one  years  or  be  married,  and  to 
their  several  and  respective  heirs  and  assigns  for 
ever,  the  rents  and  profits  in  the  meantime  to  be 
paid  and  applied  by  the  trustees  for  the  mainten- 
ance and  education  of  such  heirs  of  the  child  in 
such  manner  as  the  trustees  should  direct : — 
Held,  that,  notwithstanding  the  use  of  the  words 

to  permit  and  suffer,*'  the  legal  estate  remained 
throughout  in  the  trustees ;  that  the  rule  in 
Shelley's  ease  applied  ;  and  that  the  will  created 
iUL  estate  tail  in  the  testator's  daughter.  Decision 
in  Montaomery  v.  Montgomery  (infra,  col.  1124) 
•criticisea  by  Loid  Macnaghten.  Van  Omtten 
T.  Foxtoell,  66  L.  J.,  Q.  B.  745  ;  [1897]  A.  C. 
658  ;    77  L.  T.  170— H.  L.  (E.) 

A  limitation  that  will  create  an  entail  at  law, 
will  have  the  same  effect  upon  an  equitable, 
estate ;  therefore  a  devise  in  fee  to  pay  debts, 
and  then  to  the  use  of  A.  in  trust  for  B.  for  life, 
•and  after  his  decease  in  trust  for  the  heirs  male 
of  his  body,  is  an  entail  in  B.  Brydget  v.  Brydges, 
Z  Ves.  120. 

A  testator  gave  real  estate  to  trustees  upon 
trust  for  his  grandson  for  life,  and  directed  the 
trustees,  until  he  should  attain  twenty-five,  to 
receive  the  rents,  and  after  certain  deductions, 
to  pay  them  in  their  discretion  to  the  separate 
use  of  the  testator's  daughter  and  her  children; 
and  upon  his  grandson  attaining  twenty-five  to 
put  him  into  possession  of  the  property,  and  any 
«urplus  rents,  and  immediately  after  his  demise 
he  gave  the  same  property  to  the  heirs  of  the 
body  of  his  grandson  lawfully  issuing,  and  for 
<lefault  of  such  issue  over  in  somewhat  similar 
terms  to  the  other  children  of  his  daiughter,  with 
■an  ultimate  limitation  to  his  (the  testator's) 
father's  right  heirs: — Held,  that  he  took  an  equit- 
«ible  estate  taiL    Denman  v.  Jones^  16  L.  T.  787. 

Equitable    Contingent    Bemainder.l    —    A 

testatrix  devised  real  estate  (of  which  the 
legal  estate  was  outstanding)  to  trustees  during 
the  life  of  A.,  upon  trust  to  pay  her  the  rent  due, 
with  an  ultimate  remainder,  if  B.  should  die  in 
the  lifetime  of  A.,  to  the  heirs  of  A.  A.  and  B. 
were  both  living  : — Held,  that,  as  A.'s  life  estate 
And  the  remainder  to  heirs  were  both  equitable, 
the  two  estates  united  according  to  the  rule  in 
JShelley^s  case ;  and  A.  toolt  an  equitable  con- 
tingent remainder  in  fee.  White  and  Ubidle's 
Contract,  In  re,  47  L.  J.,  Ch.  85  ;  7  Ch.  D.  201 ; 
37  L.  T.  574  ;  26  W.  R.  124. 

Equitable  Fee  Simple.]  —  Land  was  con- 
Tey^  to  a  trustee,  his  heirs  and  assigns,  to 
certain  uses  ;  and  after  the  determination  of 
those  uses,  to  the  use  of  the  trustee,  his  heirs 
and  assigns,  upon  trust  to  receive  the  rents 
And  profits  and  pay  them  to  A.,  a  married 
woman,  for  her  separate  use,  and  after  the  deter- 
mination of  that  estate,  to  stand  seised  of  the 
«aid  land  to  such  uses  and  upon  such  trusts  as 
A.  should  by  will  appoint,  and  in  default  of  ap- 
pointment, to  the  use  of  the  heirs  and  assigns  of 
Al.  : — Held,  that  (though  the  construction  might 
be  otherwise  on  a  will)  the  trustee  took  the  legal 
estate  in  fee,  and  that  A.  took  an  equitable 
estate  for  life,  with  an  equitable  remainder  to  her 
heirs  and  assigns,  which  two  estates  united,  ac- 
cording to  the  rule  in  Shelley's  case,  and  gave 
her  the  equitable  estate  in  fee.  Cooper  v.  Kynock, 


41  L.  J.,  Ch.  296  ;  L.  R.  7  Ch.  398  ;  26  L.T.  566  ; 
20  W.  R.  503. 

A  general  devise  to  trustees  and  their  heirs 
prim&  facie  gives  the  fee,  and  it  lies  on  the 
parties  alleging  that  they  take  a  less  estate  to 
show  what  less  estate  they  take.  Collier  v. 
Walters,  43  L.  J.,  Ch.  216  ;  L.  R.  17  Bq.  252 ; 
29  L.  T.  868. 

A  trust  to  set  and  let,  and  a  direction  to  sell 
timber,  are  grounds  for  not  cutting  down  the 
estate.    Ih. 

A  testator,  by  will,  dated  in  1827,  devised  his 
estate  to  trustees  and  their  heirs  upon  trust  to 
stand  seised  of  the  same  during  the  life  of  C, 
and  until  the  whole  of  the  testator's  debts  and 
the  legacies  were  paid,  upon  trust  to  set  and  let 
the  same  and  apply  the  rents  and  yearly  profits 
and  the  value  of  whatever  timber  might  be  con- 
sidered at  its  best  growth,  from  time  to  time,  in 
discharge  of  his  debts  and  legacies  until  they 
were  paid,  and  from  thenceforth  to  pay  the  rents 
to  C.  during  his  life ;  and  after  his  death,  and 
payment  of  the  debts  and  legacies  and  expenses, 
the  testator  devised  the  estate  to  the  heirs  of  the 
body  of  C,  and  for  default  of  such  is-nie,  to  his 
own  right  heirs.  In  1830  the  trustees  by  deed 
reciting  that  the  debts  and  legacies  were  paid, 
conveyed  the  estates  to  C.  for  his  life.  C.  shortly 
afterwards  suffered  a  common  recovery,  and  then 
mortgaged  the  estate  in  fee  to  W.  In  1861  C, 
the  father,  and  W.,  his  mortgagee,  filed  a  bill  for 
a  conveyance  of  the  fee  against  the  heir  of  the 
surviving  trustee  and  the  son  (C.'s  heir  apparent). 
The  son,  instead  of  asking  to  be  dismissed  as  not 
being  heir  during  his  father's  lifetime,  put  in  an 
answer  disputing  the  plaintiff's  title.  In  1865  a 
decree  was  made  for  the  conveyance  of  the  fee 
to  the  plaintiff.  The  father  had  since  died.  This 
suit  was  instituted  in  1873  by  the  son  against  the 
mortgagee  : — Held,  that  the  trustees  took  a  legal 
fee  under  the  will,  that  the  rule  in  Shelley's  ease 
therefore  applied,  and  that  the  son  acquired  a 
good  equitable  fee  by  the  recovery.    Ih, 

Held,  also,  that  if  they  had  only  taken  a  life 
estate,  their  conveyance  of  it  to  the  father 
enabled  him  to  suffer  a  recovery  and  bar  the 
contingent  remainders  at  law  and  in  equity,  and 
was  no  breach  of  trust.    Ih, 

Held,  further,  that  the  son  having  chosen  to 
answer  in  the  former  suit,  was  bound  by  the 
decree.    Ih» 

The  decision  on  the  same  will  in  Collier  v. 
JkPBean  (supra,  col.  1102),  that  the  trustees  took 
a  fee  determinable  when  the  debts  were  paid, 
disapproved  of.    Ih, 

Testator  devised  copyholds  to  his  trustees  and 
executors  and  their  heirs,  subject  to  the  payment 
of  his  debts,  in  trust  for  his  two  daughters  for 
life  in  equal  moieties,  remainder  to  the  right 
heirs  of  the  survivor  of  them  : — Held,  that  such 
remainder  coalesced  with  the  life  estate  of  the 
survivor,  both  being  equitable  interests,  the 
determinable  fee  simple  taken  by  the  trustees 
not  being  merely  commensurate  with  the  duration 
of  the  life  of  the  surviving  cestui  que  trust. 
Oreaton  v.  Creaton,  26  L.  J.,  Ch.  266 ;  2  Jur, 
(N.S.)  1223  ;  5  W.  R.  123. 

A  testator,  by  will,  subsequently  to  7  Will. 
4  &  1  Vict  c.  26,  after  directing  that  his  debts 
and  funeral  and  testamentary  expenses  should 
be  paid  by  his  executors  as  soon  as  conveniently 
might  be  after  his  decease,  devised  all  his  real  and 
personal  estate  to  trustees  (whom  he  afterwards 
appointed  his  executors),  in  trust  to  pay  the 
rents  and  proceeds  thereof  to  his  son  J.  for  his 
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natural  life ;  and  after  the  death  of  J.,  in  trust 
for  the  right  heirs  of  him,  J.  : — Held,  that,  by 
reaaon  of  the  direction  to  pay  debts,  the  trus- 
tees took  the  legal  estate  in  fee,  and  therefore, 
inasmuch  as  the  estate  for  life  and  the  estate  in 
remainder  were  both  equitable  estates,  the  rule 
in  Shelley* s  ease  applied,  and  J.  took  an  equitable 
estate  in  fee.  Spenee  v.  Spenoe^  12  C.  B.  (N.s.) 
199;  31  L.  J.,  C.  P.  189  ;  6  L.  T.  638;  10  W.  R.  606. 

A  testator  gave  his  real  and  personal  estate  to 
his  wife  and  three  other  persons,  and  their  heirs, 
executors,  &c.,  upon  trust  for  his  wife  to  receive 
the  rents  for  life  ;  and  after  her  decease,  upon 
trust  to  pay  and  divide  the  rents  among  his 
children  as  they  attained  twenty-one,  and  after 
their  decease,  to  pay  the  principal  of  their  re- 
spective shares  unto  their  legal  representatives, 
their  executors,  administrators,  and  assigns.  He 
gave  power  to  the  trustees  to  sell,  with  power  of 
maintenance  out  of  the  rents,  and  advancements 
out  of  the  principal  of  their  shares  ;  and  in  case 
any  of  his  freehold  estates  should  not  be  sold 
by  his  trustees,  then,  after  the  decease  of  his 
children,  he  devised  the  same  unto  their  re- 
spective heirs  and  assigns,  as  tenants  in  common. 
And  he  directed  that  the  receipts  and  convey- 
ance of  his  trustees  to  any  purchasers  of  any 
{>art  of  his  estate  and  effects  should  be  good 
discharges  and  assurances  :  —  Held,  that  the 
trustees  took  the  legal  fee,  and  that  the  children 
were  entitled  to  equitable  estates  for  life,  with 
equitable  remainders  to  their  heirs,  which, 
anited,  gave  them  equitable  estates  in  fee. 
MeyneU  TrBeynai,  10  Beav.  21. 

By  a  marriage  settlement  a  sum  of  money, 
part  of  the  fortune  of  the  intended  wife,  was 
vested  in  trustees  upon  trust  to  call  in  the 
same,  and,  with  the  consent  in  writing  of  the 
intended  husband  and  wife,  or  the  survivor  of 
them,  to  invest  the  sum  in  the  purchase  of  real 
estate  in  such  part  of  Ireland  as  the  husband 
and  wife  should  approve  of,  and  it  was  declared 
that  such  lands,  and,  until  the  purchase,  such 
sum  of  money,  should  be  held  upon  trust,  out 
of  the  income,  to  make  up  any  deficiency  in 
the  wife's  jointure,  and,  subject  thereto,  and 
to  certain  portions  for  younger  children,  in  trust 
for  the  husband  fur  life,  and,  after  his  death,  to 
the  use  of  or  in  trust  for  the  issue  of  the  mar- 
riage in  strict  settlement,  with  ultimate  re- 
mainder to  the  right  heirs  of  the  husband  ;  and 
it  was  provided,  that  in  case  the  intended 
husband,  who  was  a  minor  at  the  date  of  the 
marriage,  should  refuse  to  ratify  it  upon  attain- 
ing full  age.  he  should  forfeit  all  interest  in  the 
money : — Held,  that  there  was  a  constructive 
oonversion  of  this  sum  into  real  estate  ;  and  that 
the  limitation  to  the  right  heirs  of  the  husband 
coalesced  with  the  life  interest  previously  given 
to  him,  and  enabled  him  to  disi)ose  of  the  fund 
absolutely  upon  failure  of  issue  of  the  marriage. 
Battette  v.  Maunsell^  Ir.  R.  10  £q.  97.  Affirmed, 
Ir.  R.  10  Eq.  314. 

On  a  devise  of  lands  to  be  purchased  with  the 
proceeds  of  estates  sold  by  the  testator,  upon 
trust  to  pay  the  rents  and  profits  to  testator's 
daughter  for  life,  and  afterwards  as  she  should 
appoint,  and  for  default  of  appointment  to  the 
right  heirs  of  his  daughter,  he  also  directed 
tlwt,  as  to  such  part  of  the  proceeds  as 
should  not  be  laid  out  in  lands,  his  trustees 
should  pay  her  the  dividends  for  her  life,  and 
after  her  decease  to  such  persons  as  she  should 
by  will  appoint,  and  in  default  thereof  to  trans- 
fer and  assign  to  her  executors,  &c. : — Held,  that 


as  the  effect  of  the  limitation  of  the  proceeds, 
if  uninvested,  was  to  give  it  to  the  daughter 
absolutely,  the  intention  was  to  be  inferred  the 
same  whether  it  continued  in  the  shape  of  money 
or  was  invested  in  land  :  the  words  of  limitation, 
therefore,  in  the  latter  case,  to  the  daughter's 
right  heirs,  were  to  be  considered  not  as  words 
of  purchase  but  as  of  a  limitation,  and  gave  her 
a  fee,  and  that  she  might  by  fine  extinguish  this 
power  and  make  a  good  title  to  the  lands  pur- 
chased.  Wehh  v.  Shafteibury  (^Earl\  2  MyL  k. 
K.  599. 

Devise  to  trustees  and  their  heirs  to  pay  debts; 
then  to  the  use  of  B.  for  life,  without  impeach- 
ment of  waste  ;  remainder  to  trustees  for  life  of 
B.,  to  preserve,  &c. ;  remainder  to  use  of  the 
heirs  of  his  body ;  remainder  to  testator's  own 
right  heirs.  This  is  a  trust  in  equity,  and  not  a 
use  executed  ;  and  an  estate  for  life  only  in  B., 
with  contingent  remainders  to  his  issue  succes- 
sively. Bag  sham  v.  Spencer ,  1  Ves.  Sen.  142  ;  2 
Atk.  245,  670,  577. 

4.  Estate  of  Anobstob. 
a.  Suillcienoy  ot. 

Estate  Tail  or  Contingeat  Bemainder.] 
— A  remainder  in  fee  by  settlement  to  trustees, 
limited  to  the  life  of  the  tenant  for  life,  Uiough  not 
so  expressed :  the  object  of  the  trust  terminating 
with  that  life  ;  and  a  remainder  following  to  the 
same  trustees,  upon  the  death  of  the  tenant  for 
life,  for  a  term  of  years.  A  subsequent  re- 
mainder therefore  to  the  heirs  of  the  body  of  the 
tenant  for  life  held,  a  legal  estate :  uniting 
with  the  legal  estate  for  life;  and  vesting  an 
estate  tail,  according  to  the  rule  in  Shelley's 
ease  ;  not  an  equitable  estate,  capable  of  taking 
effect  only  as  a  contingent  remainder.  Curtis  v. 
Price,  12  Ves.  89  ;  8  R.  R.  303.  S.  P.,  Doe  d, 
James  v.  Hallett,  1  M.  ^c  S.  124.  And  see  Pyhus 
V.  MUford,  1  Vent  372. 

G.  A.,  after  devising  part  of  his  estate  to  his 
wife  for  life  or  during  widowhood,  and  after  de- 
vising another  part  to  trustees  for  a  term,  to 
raise  money  for  the  payment  of  debts,  &c.,  de- 
vised the  said  estates,  and  all  the  rest  of  his 
estates  (subject  to  certain  mortgages),  to  A.  B., 
his  eldest  son,  for  the  term  of  ninety-nine  years, 
in  case  he  should  so  long  live  ;  and  subject  there- 
to, to  trustees  during  the  life  of  his  son,  in  trust 
only  to  support  contingent  remainders  ;  and  from 
and  after  the  determination  of  the  said  estates, 
unto  the  heirs  of  the  body  of  his  said  son ;  and 
for  want  of  such  issue,  then  over  to  his  second 
son,  with  like  limitations.  G.  A.  by  a  codicil, 
after  confirming  his  will,  devised  all  his  freehold 
and  copyhold  estates  unto  four  trustees,  in  trust 
to  convey  unto  the  trustees  of  his  marriage 
settlement  so  much  of  the  said  estates  as,  to- 
gether with  the  provision  in  the  said  settlement, 
would  make  up  1,2002.  a  year  as  a  jointure  for 
his  wife,  and  in  trust  for  the  payment  of  debts. 
After  executing  a  disentailing  deed,  A.  C.  devised 
the  estates  to  H.  A. : — Held,  that  the  nile  in 
Shelley's  case  did  not  apply  ;  that  the  devise  to 
the  heirs  of  the  body  of  A.  B.  was  a  contingent  re- 
mainder, which  was  not  destroyed  by  the  dis- 
entailing deed  of  1836 ;  and  that  the  plaintiff, 
a?  the  heir  of  O.  C,  the  daughter  of  A.  B.,  was 
entitled  as  equitable  tenant  in  tail.  Coape  v. 
Arnold,  2  Sm.  &  Giff.  311 ;  18  Jur.506  ;  2  W.  R. 
482.  Affirmed  on  other  grounds,  4  De  G.  M.  &  G. 
574;  24  L.  J.,  Ch.  673;  1  Jur.  (N.S.)  313;  3  W.  R. 
187. 
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Devise  to  A.,  6.  and  C.  for  their  lives,  and  after 
their  decease  unto  the  next  lawful  heir  of  A.  for 
ever  : — Held,  that  A.  took  an  estate  in  fee  simple 
under  the  lule  in  Shelley's  eate.  Fuller  y. 
Chamier,  35  L.  J.,  Ch.  772  ;  L.  R.  2  Eq.  682  ;  12 
Jur.  (N.S.)  642  ;  14  W.  R.  913. 

b.  Words  Qiialif^rliiff. 

Limitation  to  Tmiteei  to  preierre  Contingent 
Remainders.] — In  devise  to  G.  for  life,  remainder 
to  trustees  during  his  life  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body 
of  G. : — Held,  that  G.  took  only  an  estate  for 
life,  and  that  heirs  of  the  body  were  to  be 
construed  words  of  purchase.  CoUon  v.  CoUon^ 
2  Atk.  246  ;  2  £q.  Gas.  Abr.  318  ;  2  Str.  1125. 

Devise  in  trust  to  permit  A.  B.  to  enjoy  estate 
during  his  life,  and  after  his  decease  his  first  and 
other  sons  and  daughters  then  living,  successively 
for  life,  as  they  were  in  priority  of  birth,  but  the 
sons  to  be  preferred  in  succession  to  the 
daughters,  and  the  heirs  of  the  body  or  bodies  of 
such  sons  and  daughters  respectively  issuing,  and 
for  dd^ault  of  such  issue  in  trust  to  testator's 
own  right  heirs  : — Held,  on  death  of  A.  B.,  his 
eldest  son  entitled  to  estate  as  tenant  in  tail, 
and  not  a  mere  life  estate,  and  then  to  next 
child  of  A.  B.  in  succession.  Cheen  v.  Staples^ 
5  Madd.  85. 

Devise  to  G.  and  heirs  of  his  body,  the  males 
having  the  preference,  and  succeeding  according 
to  their  birth,  and  the  trustees  to  preserve  con- 
tingent remainders  during  the  life  of  G. : — Held, 
that  G.  took  an  estate  tail.  Sayer  v.  Mtuter- 
manf  Amb.  344. 

A.  devises  lands  to  her  sister  B.  for  life,  re- 
mainder to  trustees  to  preserve,  &c,  remainder 
to  the  heirs  of  the  body  of  B.,  remainder  to  her 
other  sister  G.  for  life,  with  remainders  to 
trustees  to  preserve,  &c.,  remainder  to  the  heirs 
of  the  body  of  G.,  remainders  over  ;  B.  died  in 
testatrix's  lifetime ;  G.  suffered  a  recovery,  and 
then  contracted  to  sell  estate.  On  a  bill  by  G., 
against  purchaser,  it  was  held,  that  B.  would 
have  taken  an  estate  tail  in  the  premises  if  she 
had  survived  the  testatrix  ;  and  that,  having  left 
an  only  daughter,  G.  could  make  no  title,  and 
therefore  bill  was  dismissed.  Hodgson  v. 
Ambrose^  3  Bro.  P.  G.  416 ;  Dougl.  337.  8.  P., 
Measure  v.  Oee^  6  B.  &  Aid.  910. 

Without  Impeaehment  of  Waste.] — ^A.  devised 
10,0002.  to  trustees  in  trust,  to  be  laid  out  in 
lands,  and  to  be  settled  on  B.  for  life  without 
waste,  remainder  to  trustees  and  their  heirs  for 
the  life  of  B.,  to  support  contingent  remainders, 
with  a  power  to  B.  to  make  a  jointure ;  remainder 
to  the  heirs  of  the  body  of  B.,  remainders  over ; 
and  by  the  same  will  devised  lands  to  B.,  to  the 
same  uses,  and  died  leaving  G.  executor ;  B. 
sued  G.,  the  executor,  for  the  deeds  relating  to 
the  lands  that  were  in  his  hands,  and  to  have 
the  money  laid  out  in  lands  and  settled  :  B.  was 
decreed  to  have  an  estate  tail  in  the  lands 
devised,  and  consequently  to  be  entitled  to  the 
deeds  relating  thereto,  though  as  to  the  lands  to  be 
purchased,  that  being  executory,  and  in  the 
power  of  the  court,  B.  was  to  be  but  tenant  for 
life,  with  remainder  to  his  first,  &c.,  son. 
Pavilion  v.  Voice,  2  P.  Wms.  471 ;  2  W.  Kelyng,i27. 

Devise  to  trustees  to  pay  debts,  then  to  stand 
seised  to  the  use  of  A.  for  Ufe,  without  impeach- 
ment ot  waste  ;  after  his  decease,  to  the  use  of 
the  heirs  male  of  his  body  severally,  respectively, 


and  in  remainder,  is  an  estate  tail  in  A.  Jones 
V.  Morgan,  1  Bro.  G.  G.  206. 

Devise  to  the  use  of  the  devisor's  second  son  A. 
for  life,  without  impeachment  of  waste,  and  after 
his  decease  to  the  heirs  of  his  body,  to  take 
as  tenants  in  common,  and  not  as  joint 
tenants;  and  in  case  of  his  decease  without 
issue,  to  the  devisor's  eldest  son  B.,  his  heirs, 
&c. ;  and  in  case  both  sons  should  die  before 
twenty-one,  over : — Held,  an  estate  tail  in  the 
land,  and  absolute  interest  in  personalty  be- 
queathed with  it.  Bennett  v.  Tanker cille  (^JSarl), 
19  Ves.  170. 

Whether  an  estate  settled  to  A.  for  life,  with 
remainder  to  the  heirs  of  his  body  for  life,  givea 

A.  an  estate  for  life  or  an  estate  tail,  quiere. 
Slade  V.  Pattison,  6  L.  J.,  Gh.  51. 

Oy-prds.] — ^A  testator  declared  his  will  to  be 
that  his  property  be  inherited  by  his  nephews, 
G.  and  T.,  and  the  sons  of  his  late  brother  A., 
during  their  lives,  and  after  the  decease  of 
G.  and  T.,  that  the  eldest  son  of  G.  and  the 
eldest  son  of  T.  inherit  the  property  dar- 
ing their  lives,  and  so  on,  the  eldest  son  of 
each  of  the  two  families  to  inherit  the  same  for 
ever ;  and  that  each  two  of  the  succeeding  in- 
heritors should  inherit  the  property  free  from 
incumbrances : — Held,  that  G.  and  T.  took  estates 
for  their  lives,  with  remainders  to  their  eldest 
sons  respectively  for  their  lives,  with  remainders 
to  G.  and  T.  in  tail  male.  Ihrshrooh  v.  Fars^ 
brook,  L.  R.  3  Gh.  93  ;  16  W.  R.  290.  See  &  U 
in  court  below,  14  L.  T.  282. 

Power  of  Xaking  Leases.]— One  devises  his 
lands  for  payment  of  his  debts,  and  then  to  A. 
for  life,  with  power  to  make  leases,  &c.,  remain- 
der to  the  heirs  male  of  the  body  of  A. ;  though 
this  be  but  the  devise  of  a  trust,  and  executory, 
and  expressed  to  be  to  A.  for  life,  yet  it  is  an 
estate  tail  in  A.,  barrable  by  a  fine  and  recovery  : 
secos,  in  case  of  marriage  articles,  to  settle  an 
estate  on  A.  for  life,  remainder  to  the  heirs  male 
of  his  body,  this  being  an  agreement  to  do  a 
future  act,  and  in  which  the  issue  are  particularly 
considered,  and  looked  upon  as  purchasers.  Bale 
V.  Coleman,  1  P.  Wms.  142  ;  2  Vem.  670. 

To  Appoint  unto  Heirs  of  Body.] — Devise 

to  W.,  a  natural  son  of  the  testator's  sister,  for 
life,  and  after  his  decease  to  the  heirs  of  his  body 
in  such  shares  and  proportions  as  W.  by  deed,  &c., 
shall  appoint,  ana,  for  want  of  such  appoint- 
ment, to  the  heirs  of  the  body  of  W.,  share  and 
share  alike,  as  tenants  in  common,  and  if  but  one 
child,  the  whole  to  such  only  child,  and  for  want 
of  such  issue  to  the  heirs  of  the  devisor  : — Held, 
that  an  estate  tail  vested  in  W.  by  this  devise. 
Jeston  V.  WrigU,  2  Bligh,  1  ;  21  R.  R.  1— H.  I.. 
(E.)    S.  P.,  Boe  d.  Atkinson  v.  Featherstone,  1 

B.  &  Ad.  944  ;  9  L.  J.  (0.8.)  E.  B.  163.  And  see 
Baddy  v.  Fitzgerald,  6  H.  L.  Gas.  823  ;  Cblclaugh 
V.  Colclough,  Ir.  R.  4  Eq.  263;  Van  Grutte/h. 
V.  Fowwell,  supra,  col.  1106.  i 

Bestriotionj  on  Alienation.] — Devise  to  W. 
for  life  ;  remainder  to  trustees  during  the  life 
of  W. ;  remainder  to  the  heirs  of  the  body  of  W., 
was  held  an  estate  for  life,  there  being  words  of 
restriction  that  W.  shall  not  sell  for  any  longer 
than  his  own  life,  and  the  estate  being  devised  to 
that  intent : — But  held,  in  error,  to  he  an  estate 
tail.  PerHn  v.  Blake,  1  W.  Bl.  672 ;  4  Burr. 
2579  ;  1  Dougl.  329,  n. 

Devise   to   his   wife  for  life,  remainder   to 
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trustees,  &c.,  remainder  to  his  danghter  for  life, 
rexDainder  to  tmstees,  ^.,  remainder  to  the  heirs 
of  her  body,  and  for  want  of  snch  issue,  re- 
mainder over  in  f ee  ;  it  being  his  will  and 
meaning,  that  after  the  decease  of  his  wife,  his 
<laaghter  should  have  only  an  estate  for  life,  and 
that  after  the  decease  of  his  wife  and  daughter 
the  premises  should  go  to  and  vest  in  the  heirs 
of  the  body  of  bis  daughter;  and  for  want  of 
«ach  issue,  shoidd  go  over  in  fee,  and  that  bis 
<iaughter  should  not  have  any  power  to  defeat 
his  intent : — Held,  that  the  daughter,  notwith- 
standing, took  an  estate  tail.  Boe  d.  Tlwng  v. 
Bedfwrl,  4  M.  &  S.  362  ;  16  R.  R.  487.  And  see 
Thong  v.  Bedford,  \  Bro.  C.  C.  313. 

A.  devised  his  real  estates  to  his  son  and  his 
lieirs,  but  without  power  of  selling  them,  and  he 
^willed  that  they  should,  "  at  his  death,"  go  to 
liis  lawful  issue  absolutely,  and  if  his  son  should 
not  have  any  lawful  issue  him  surviving,  then 
over  : — ^Held,  that  the  son  took  an  estate  tail. 
Marshall  v.  Orimey  28  Beav.  375  ;  29  L.  J.,  Ch. 
592  ;  6  Jur.  (k.b.)  390  ;  8  W.  R.  385. 

A  &ther  gave  his  fee  simple  estate  at  B.  to  his 
eldest  son  R.,  charged  with  1,0002.  each  for  his 
flons  T.  and  J.,  subject  to  the  restrictions  men- 
tioned in  his  will ;  he  also  left  houses  of  a 
freehold  tenure  to  each  of  his  sons  and  daughters, 
and  1,0002.  to  each  of  his  daughters  on  her 
marriage  with  consent,  subject  to  the  same 
conditions  and  restrictions  which  he  had  attached 
to  any  gift  in  his  will ;  he  directed  that  none  of 
his  sons  or  daughters  should  alien  or  mortgage, 
or  incumber  any  of  the  houses  or  lands  to  which 
they  should  become  entitled  under  his  will,  but 
that  on  their  death  his  or  her  portion  of  the 
property  should  go  to  his  or  her  heirs,  being 
issue  lawfully  begotten  of  him  or  her  so  dying, 
and  so  to  continue  in  succession  from  father  or 
mother  to  his  or  her  heirs  being  issue  lawfully 
begotten  ;  and,  in  case  any  of  his  sons  or  daugh- 
ters should  die  unmarried,  and  without  issue, 
or  on  failure  of  lineal  descendants  of  his 
or  her  lawful  issue,  he  directed  that  his  or  her 
portion  should  go  to  and  be  equally  divided 
among  the  survivors :  by  a  codicil  reciting  the 
death  of  J.,  since  his  will  was  made,  and  that  his 
daughter  P.  had  determined  to  become  a  nun, 
he  charged  600Z.  on  the  lands  of  B.  for  T.,  in 
addition  to  the  1,0002.  given  by  the  will,  and  he 
left  the  residue  of  bis  estate  at  B.  to  R.,  and  left 
both  sons  the  full  power  he  was  invested  with  to 
enforce  their  claims,  subject  to  the  conditions 
and  restrictions  contained  in  his  will: — Held, 
first,  that  the  estates  given  by  the  will  to  the 
testator's  children,  whether  in  possession  or  in 
remainder,  were  estates  tail.  OHanLon  v.  27n- 
tlwnk,  Ir.  R.  7  Eq.  68. 

Held,  secondly,  that  under  the   codicil    the 
eldest  son  R.  took  an  estate  tail  in  B.    Ih, 

Estate  in  Quasi-Tail.] — A  testator  devised  to 

B.  in  trust  for  testator's  eldest  son  A.,  also  one- 
fourth  of  the  issues  and  profits  of  the  estate  of 

C,  idso  the  testator's  interest  in  the  house  in 
which  he  resided  in  K.  Street,  to  hold  as  tenant 
for  life,  remainder  to  his  heirs  lawfully  begotten, 
"  A.  to  be  considered  as  strict  tenant  for  life  of 
all  the  above-stated  property."  He  also  devised 
"  to  B.,  in  trust  for  my  son,  H.  M.,  one-fourth  of 
the  issues  and  profits  of  the  estate  of  C,  as  tenant 
for  life,  and  to  his  heirs  lawfully  begotten  ; "  as 
also  "  my  interest  in  the  two  houses  in  E.  Street, 
let  to  H.  J.  and  R.  G. ;  also  the  two  houses  in  D. 
Street,  Dublin,  all  as  tenant  for  life."    In  default 


of  issue  of  the  children  there  was  a  gift  over. 
The  houses  in  E.  Street  were  held  under  a  lease 
for  lives  renewable  for  ever,  which  was  after- 
wards converted  into  a  fee  farm  grant : — Held, 
that  H.  M.  took  an  estate,  in  quasi-tail,  in  the 
two  houses  in  E.  Street.  Maenatnara  v.  Dillon, 
11  L.  R.  Ir.  29. 

A  devise  to  the  heirs  male  of  J.  S.  in  a  will  and 
afterwards  in  a  schedule  annexed,  this  estate 
being  recited  to  be  given  to  J.  S.,  shows  the 
intent  of  the  testator  to  give  him  an  estate  for 
life,  which  the  law  will  enjoin  to  the  estate  given 
to  his  heirs  male,  and  construe  him  to  be  tenant 
in  tail.  Mayes  d.  Foorde  v.  Foorde,  2  W.  Bl. 
698. 

For  Life  and  no  Longer.] — Devise  to  L.  for  his 
natural  life,  and  no  longer,  provided  he  takes  the 
name  of  R.,  and  after  his  decease  to  such  son  as 
he  shall  have  lawfully  to  be  begotten  ;  and  for 
default  of  such  issue  to  W.  and  his  heirs  for  ever  : 
— Held,  that  on  construction  of  whole  will,  L. 
must  be  construed  to  take  an  estate  in  tail  male. 
jRobineon  v.  Hicks,  3  Bro.  P.  0. 180.  Affirming 
1  Burr.  38  ;  2  Ves.  Sen.  225  ;  3  Atk.  736. 

Where  by  plain  words,  in  themselves  liable  to 
no  doubt,  an  estate  tail  is  given  in  a  will,  it  can- 
not be  cut  down  to  a  life  estate,  unless  there  are 
other  words  which  plainly  show  the  testator  to 
have  used  the  former  as  words  of  purchase,  con- 
trary to  their  ordinary  sense  ;  or  unless  in  the 
other  provisions  of  the  will  there  should  be  a 
clearly  expressed  intention  inconsistent  with  the 
giving  of  an  estate  tail,  and  which  intention  can 
only  be  fulfilled  by  sacrificing  the  particular  pro- 
vision and  regarding  the  expressions  as  words  of 
purchase : — Held,  accordingly,  that  in  a  devise  to 
W.  F.  and  his  heirs  male  according  to  their 
seniority,  on  their  respectively  attaining  twenty- 
one,  the  elder  son  surviving  of  W.  F.,  and  the 
heirs  male  of  his  body  being  preferred  to  the 
second  or  younger  son  ;  and  in  case  of  the  failure 
of  issue  male  in  W.  F.  surviving  him,  or  dying 
without  lawful  issue  male  attaining  twenty-one, 
then  over  an  estate  tail  was  devised  to  w.  F. 
Fetherston  v.  Fetherston,  3  CL  &  F.  67— H.  L.  (Ir.) 
S.  C,  nom.  Jack  v.  Fethergton,  9  Bligh  (K.B.)  257. 

Gift  of  Beal  and  Pexsonal  Property.]— A  gift 
of  freehold  and  leasehold  estates  to  A.  for  Sfe, 
then  to  trustees  to  preserve  contingent  re- 
mainders, then  to  the  sons  of  A.  successively  in 
tul,  then  to  the  daughters  of  A.  as  tenants  in 
common,  with  an  ultimate  remainder  to  the 
''  right  heirs  of  A.  for  ever,"  on  the  failure  of  the 
contingent  remainders  in  tail : — ^Held,  to  oonfer 
on  A.  an  absolute  disposable  interest  in  the 
leasehold  property  as  well  as  the  freehold.  Com,' 
fort  V.  Brown,  48  L.  J.,  Ch.  318  ;  10  Ch.  D.  146  ; 
27  W.  R.  226. 

Devise  to  A.  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to 
the  heirs  of  his  body,  with  remainders  over  for 
life,  and  in  tail  male,  declaring  that  the  res- 

Eective  devises  to  A.,  &c, "  and  to  their  respective 
eirs  male,"  were  on  condition  of  taking  the 
testator's  name.  Codicil  giving  an  after-pur- 
chased leasehold  for  years,  for  such  estate,  and 
in  such  manner  and  form  as  the  real  estates 
were  devised  by  the  will,  and  subject  to  the  like 
limitations,  &c.  A.  took  an  estate  tail  in  the 
freeholds,  and  the  absolute  interest  in  the  lease- 
hold. Broumcker  v.  Bagot,  19  Yes.  574 ;  1 
Mer.  271. 

Testatrix  bequeathed  a  leasehold  house  and 
3,0002.  stock  to  trustees,  in  trust  to  permit  her 
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daughter  to  receive  the  rents  and  interest  for 
life,  for  her  separate  use  ;  and  after  her  daugh- 
ter's decease,  she  gave  the  rents  and  interest  to 
the  heirs  of  the  l^y  of  her  daughter  lawfully 
begotten ;  but  in  case  her  daughter  should 
die  without  leaving  lawful  issue  at  the  time 
of  her  decease,  she  gave  the  house  and  stock 
over : — Held,  that  the  daughter  took  the  property 
absolutely.  VertUam  (^EarV)  v.  Bathnrit^  13 
Sim.  374  ;  12  L.  J.,  Ch.  359.  S.  P.,  GaHh  v. 
Baldwin,  2  Ves.  Sen.  646 ;  Theehridge  v.  Ml- 
hume,  2  Ves.  Sen.  233. 

A  testator  gave  leasehold  estate  to  trustees,  on 
trust  for  his  son  Benjamin,  to  take  the  rents 
until  he  should  attain  twenty-one,  remainder  on 
trust  to  support  contingent  remainders ;  and 
subject  thereto  on  trust  for  such  son  for  life, 
remainder  for  the  heirs  male  of  such  son ;  re- 
mainder to  the  second  and  other  sons  of  Ben- 
jamin, and  the  heirs  male  of  their  bodies  ;  with 
remainder  over  of  a  like  nature  in  favour  of 
other  children  of  the  testator  and  their  sons : 
—Held,  that  this  would  have  been  an  estate  tail 
in  the  son  of  Benjamin,  and,  being  personalty, 
he  would  have  taken  an  absolute  estate.  Wil- 
lianu  V.  Lewis,  6  H.  L.  Cas.  1013  ;  28  L.  J.,  Ch. 
606  ;  '6  Jur.  (N.8.)  323  ;  7  W.  R.  349.    Affirming 

5,  C,  nom.  Lewis  v.  Hopkins,  3  Drew.  668  ; 
6  W.  R.  17,  243. 

Devise  and  bequest  to  A.  and  the  heirs  of  his 
body,  with  limitations  over  in  case  of  no  such 
heirs: — Held,  an  estate  in  tail  in  real  estates, 
and  an  absolute  interest  in  personal,  the  limi- 
tations over  being  void  ;  but  if  expressed,  if  he 
leaves  no  such  heirs,  it  would  be  go(>d  as  confined 
to  the  time  of  the  death,  and  not  after  an  in- 
definite failure  of  issue.  Crooke  v.  Be  Vandes,  9 
Ves.  197. 

Residuary  trust  by  will  to  apply  the  rents  and 
profits  for  and  during  his  life,  and  afterwards 
for  the  heirs  of  his  body,  if  any,  and  in  default 
of  such  issue  over,  is  an  estate  tail  in  the  real 
estate,  and  the  absolute  interest  in  the  personal. 
Mtm  V.  Eason,  19  Ves.  73 ;  12  R.  R.  142. 

6.  Remaindeb  to  Heibs  OB  Heibs  of  Body. 

Words  Qualifying.]— A  devise  to  A.  for  life, 
and  after  his  decease,  to  the  heirs  male  of  the 
body  of  A.,  and  the  heirs  male  of  the  body  of 
every  such  heir  male,  severally  and  successively 
as  they  should  be  in  priority  of  birth,  &c. ;  re- 
mainder over,  whether  this  be  a  tenancy  in 
common  in  tail,  or  for  life  only.  Legate  v. 
Sewell,  1  P.  Wms.  87  ;  2  Vem.  661  ;  1  Eq.  Cas. 
Abr.  394,  pi.  7. 

A  testator  devised  real  estates  to  A.,  a  married 
woman,  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  the  use  of  the  heirs  of 
the  body  of  A.  in  tail,  with  remainder  to  B.  for 
life,  with  remainder  to  the  heirs  of  his  body  in 
tail ;  and  he  declared,  that  all  the  afor^aid 
limitations  were  intended  by  him  to  be  in  strict 
settlement: — Held,  that,  subject  to  the  con- 
tingent life  interest  of  the  husband,  the  wife 
took  an  estate  tail.  Bouglas  v.  Ctmgreve,  1 
Beav.  69  ;  8  L.  J.,  Ch.  63  ;  3  Jur.  120.  And  see 
S.  C  at  law,  4  Bing.  (K.c.)  11 ;  6  Scott,  223  ;  7 
L.  J.,  C.  P.  43.  And  see  S,  a,  1  Keen,  418  ;  6 
L.  J.,  Ch.  51. 

A  testatrix  devised  real  estate  to  her  daughter 
A.  for  life,  remainder  to  the  heirs  of  the  body  of 
A.  lawfully  begotten  or  to  be  begotten,  they  to 
take  the  freehold  and  inheritance  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  in  de- 


fault of  such  bars  of  the  body  of  A.,  to  the  ri^t 
heirs  of  the  testatrix: — Held^  that  A.  took  an 
estate  tail.  Anderson  v.  Anderson,  30  Beav. 
209;  7  Jur.  (N.S.)  1067;  4  L.  T.  198  ;  9  W.  R.  492. 

Testator  being  seised  in  fee  of  gavelkind  lands, 
devised  all  his  real  estate  to  his  nephew  T.  C.  for 
his  natural  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder 
to  all  and  every  the  heirs  of  the  body  of  T.  C,  as 
well  female  as  male,  as  tenants  in  common  and 
not  as  joint  tenants,  and  for  default  of  such  issue 
to  trustees  for  a  term  of  600  years,  upon  trust 
after  the  decease  of  T.  C,  in  case  he  should  die 
without  issue,  to  raise  a  sum  of  money  for  main- 
tenance of  his  niece,  and  after  the  determination 
of  the  term  he  devised  the  same  to  his  nephews 
T.  C.  and  C.  C,  for  their  respective  lives,  as 
tenants  in  common  and  not  as  joint  tenants,  and 
after  their  respective  deceases,  to  all  and  every 
the  heirs  of  the  respective  bodies  of  T.  0.  and 
C.  C,  as  well  female  as  male,  lawfully  begotten 
or  to  be  begotten,  such  heirs  to  take  as  tenants 
in  common,  and  not  as  joint  tenants,  and  in  de- 
fault of  such  issue  to  his  own  right  heirs : — 
Held,  that  T.  C.  took  an  estate  tail.  Boe  d. 
Bagnall  v.  Harrey,  4  B.  &  C.  610  ;  7  D.  &  R.  78  ; 
4  L.  J.  (O.S.)  K.  B.  18. 

Devise  to  A.  for  life,  remainder  to  the  heirs  of 
the  body  of  A.  and  his,  her,  and  their  heirs  and 
assigns  for  ever  as  tenants  in  common  : — Held, 
an  estate  tail  in  A.  Mills  v.  Seward  or  Howard, 
1  J.  &  H.  733  ;  7  Jur.  (N.B.)  654. 

A  devise  by  will  to  A.  for  life,  remainder  to 
A.'s  children  and  their  heirs,  as  tenants  in 
common.  Devise  by  codicil  of  after-purchased 
estates  to  A.  for  life,  remainder  to  the  heirs  of 
his  body  lawfully  begotten  for  ever,  eauaUy, 
share  and  share  alike,  sons  or  daughters,  out  if 
A.  should  die  without  heirs  or  heir,  then  over  :— 
Held,  that  A.  took  an  estate  tail  in  the  property 
devised  by  the  codicil.  Orinuon  v.  Bowning,  4 
Drew.  126  ;  5  W.  R.  767. 

Devise  of  freehold  and  leasehold  to  A.  for  life, 
and  after  his  death  to  the  heirs  of  his  body,  and 
their  heirs,  executors,  &c. : — Held,  this  gave  A. 
an  estate  tail  in  the  freehold,  and  an  absolute 
interest  in  the  leasehold.  Mnch  v.  Ward,  ^ 
Sim.  &  S.  409  ;  4  L.  J.  (o.s.)  Ch.  28. 

By  a  marriage  settlement  estates  were  limited 
to  the  wife  and  the  husband  for  their  lives,  with 
remainder  to  the  heirs  of  the  body  of  the 
husband  on  the  body  of  the  wife  and  their  heirs ; 
and  if  more  children  than  one,  equally  to  be 
divided  among  them  as  tenants  in  common ; 
and,  for  default  of  such  issue,  to  the  wife  and 
her  heirs : — Held,  that  the  husband  did  not  take 
an  estate  in  tail  special,  but  for  life  only,  and 
that  the  children  took  by  purchase  as  tenants  in 
common  in  fee  in  remahider.  North  v.  Martin^ 
6  Sim.  266. 

Devise  to  T.  for  life,  remainder  to  trustees  to 
preserve,  &c.,  remainder  to  the  heirs  male  of  T. 
and  their  heirs ;  provided  if  T.  should  die  with- 
out issue  male  living  at  his  death,  then  over : — 
Held,  T.  took  an  estate  tail.  Wright  v.  Pearson^ 
Amb.  366  ;  1  Eden,  119. 

Under  a  limitation  in  a  marriage  settlement 
to  the  husband  for  life,  then  to  the  wife  for  life, 
then  to  the  heirs  of  the  body  of  the  wife  and 
their  heirs,  the  wife  took  an  estate  tail.  Alpass 
V.  WatU7i4,  4  Term  Rep.  616.  S.  P.,  Roe  d. 
Aistrop  V.  Aistrov,  2  W.  Bl.  1228. 

L.  devises  to  M.,  eldest  son  of  his  nephew, 
R.  M.,  and  the  first  heirs  male  of  his  body,  and 
the  heirs  male  of  his  body,  and  in  default  of  such 
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issue  to  the  second  son  of  the  said  R.  M.,  and  the 
heirs  male  of  his  body  and  their  issue,  remainder 
over,  ^.  These  woitis,  "  the  second  son  of  the 
said  B.  M.,"  do  not  mean  the  second  son  of  the 
devisee,  but  John,  the  second  son  of  the  testator's 
nephew  R.  M.  Minthull  v.  MimhuU^  1  Atk.  41 1. 
Devise  to  the  use  of  the  devisor's  second  son 

A.  for  life,  without  impeachment  of  waste,  and 
from  and  after  his  decease  to  the  heirs  of  his 
body,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants  ;  and  in  case  of  his  decease  without 
issue,  to  the  devisor's  eldest  son  B.,  his  heirs, 
&c. ;  and  in  case  both  sons  should  die  before 
twenty-one,  over: — Held,  an  estate  tail  in  the 
land,  and  an  absolute  interest  in  personalty 
bequeathed  with  it.  JSenneU  v.  Tankerville 
iEarl),  19  Ves.  170. 

A  testator  devised  all  his  real  estate  to  his 
executors  for  the  purposes  thereinafter  stated ; 
and  after  empowering  them  ito  continue  his 
business,  he  gave  the  profits  and  the  interest 
of  the  moneys  arising  from  the  sale,  and  also  the 
interest  of  the  securities  on  which  the  rest  of 
his  capital  should  be  invested,  to  his  daughter 
for  life,  her  receipt  to  be  a  discharge.  He  then 
gave  her  the  rents  and  profits  of  all  his  real 
estates  during  her  life;  and  at  her  decease  he 
gave  to  her  heirs  all  his  estates  real  and  personal 
as  tenants  in  common ;  if  his  daughter  had  but 
one  child,  such  child  was  to  possess  the  whole  ; 
but  if  she  should  die  without  issue,  then  at  her 
decease  he  gave  certain  legacies.  He  ordered 
his  rcaal  estates  to  be  sold  at  the  decease  of  his 
daughter,  or  at  the  decease  of  his  brothers  and 
sisters,  according  as  a  particular  event  might 
turn  out ;  and  he  gave  over  to  certain  persons 
all  the  residue  of  his  personal  estate,  including 
the  proceeds  of  the  sale  of  the  real  estates  when 
sold,  and  the  rents  until  thev  are  sold.  The 
daughter  died  without  having  had  issue : — Held, 
the  daughter  took  an  estate  tail  in  the  freeholds; 
that  the  real  and  personal  estate  being  given 
over  together,  she  took  the  personal  estate  abso- 
lutely.   Dunk  V.  Ftmner^  2  Buss,  k,  M.  557. 

Devise  to  F.  G.  nnd  his  assigns  for  his  life, 
and  immediately  after  his  decease,  unto  the  heirs 
of  his  body,  in  such  shares  as  F.  G.  should  by 
will  or  deed  appoint,  and  in  default  of  such 
heirs  of  his  body,  then  immediately  after  his 
decease,  over  to  J.  G. : — Held,  that  F.  G.  took 
an  estate  tail  by  implication.  Dob  d.  CoU  v. 
Goldsmith,  7  Taunt.  208  ;  2  Marshall,  517  ;    17 

B.  B.  487. 

Words  of  Parohaie — Children.] — The  words 
**  heirs  of  the  body,"  though  words  of  limitation, 
may,  by  explanatory  context,  be  reduced  to 
words  of  purchase,  but  the  inference  to  be  drawn 
from  such  context  must  be  clear.  Oumfnoe  v. 
Howet,  28  Beav.  184  ;  26  L.  J.,  Ch.  823  ;  3  Jur. 
(»A)  176  ;  6  W.  B.  219. 

A  devise  and  bequest  of  residuary  real  and 
personal  estate  to  A.  and  B.  in  equal  shares  for 
their  natural  lives ;  but  in  case  of  the  death 
of  either  without  issue,  her  share  to  go  to  the 
survivor ;  but  if  either  should  die  leaving  issue, 
the  share  of  her  so  dying  to  be  paid  to  her 
children  in  equal  proportions,  if  more  than  one  ; 
and  if  but  one,  then  to  such  only  child ;  and 
after  the  death  of  both  A.  and  B.,  the  residuary 
estate  to  be  paid  to  "  the  heirs  of  the  body  "  of 
A.  and  B.,  share  and  share  alike,  or  to  the 
survivor  or  survivors  of  them,  if  more  than  one ; 
and  if  but  one,  then  to  such  only  child  : — Held, 
from  the  general  context  of  the  will,  that  "  heirs 


of  the  body  **  must  be  construed  to  mean  "  chil- 
dren."   ik 

8oni.l — Devise  to  A.  for  life,  and  after 

his  death  to  tne  heirs  male  of  his  body  for  their 
lives  in  succession,  according  to  their  respective: 
seniorities,  **or  in  such  parts  and  proportions^ 
manner  and  form,  amongst  them  as  A.,  their 
father,  shall  by  deed  or  will,  duly  executed  and. 
attested,  direct,  limit,  or  appoint  '* : — Held,  that 
"  heirs  male  of  his  bodv,"  used  in  this  connection, 
meant  "  sons,"  and  therefore  A.  took  an  estate 
for  life  only.  Per  Cockbum,  C.J.,  and  Wight- 
man,  J.  Affirming  (6  C.  B.  (N.S.)  748  ;  29  L.  J.„ 
C.  P.  180  ;  6  Jur.  (N.s.)  536),  but  per  Martin,  B.» 
and  Channel],  B.,  that  A.  took  an  estate  tail. 
Jordan  v.  Adams,  9  C.  B.  (n.s.)  483  ;  30  L.  J.„ 
C.  P.  161  ;  7  Jur.  (N.S.)  978 ;  4  L.  T.  775 ;  9 
W.  R.  693. 

Devise  to  the  testator's  wife  ;  after  her  decease 
to  the  heirs  of  her  body,  share  and  share  alike,, 
and  in  default  of  issue  to  be  lawfully  begotten 
by  him,  to  be  at  her  own  disposal  He  died  and 
left  six  children  by  his  wife: — Held,  that  the 
wife  took  an  estate  for  life  only,  and  that  each 
of  the  six  children  took  a  fee  simple  in  remainder 
expectant  on  the  determination  of  the  mother's 
life  estate  in  one-sixth  part  as  tenant  in  common. 
Chretton  v.  Haward,  1  Mer.  448  ;  6  Taunt.  94. 

Under  a  devise  to  trustees  upon  trust  to  permit 
A.  to  receive  the  rents  for  his  life,  and  after  his 
decease  upon  trust  to  permit  his  first  son  and  the 
heirs  of  his  body  *'  to  receive  the  rents  for  their 
respective  lives,  severally  and  successively  in. 
tail  male,"  and  in  default  of  such  issue  over,  A. 
takes  an  estate  in  tail  male,  and  not  merely  a 
life  estate.  Hugo  v.  WtUiams,  41  L.  J.,  Ch.  661  ; 
L.  R.  14  £q.  224  ;  26  L.  T.  901. 

Devise  to  A.  for  life,  and  to  her  heirs,  the  issue 
of  her  body,  for  ever  for  their  lives,  and  in  case 
A.  has  no  son.  then  to  her  eldest  daughter,, 
followed  by  a  proviso  containing  a  devise  over 
if  A.  left  no  issue,  or  they  should  become  extinct, 
creates  an  estate  tail  in  A.  Beece  v.  Steel,  2  Sim. 
233  ;  6  L.  J.  (o.8.):Ch.  120  ;  29  R.  R.  88. 

"Issne."]— B.  by  his  will,  made  in  1872, 
devised  all  "right,  title,  and  interest"  in  the 
lands  of  G.  to  his  daughter  M.,  for  her  '*  life  and 
to  her  lawful  issue;  and  in  the  event  of  her 
leaving  none,"  he  devised  his  "  said  property  "  to 
F.,  if  Sving  at  the  time  of  his  death  ;  and  ii  not, 
then  to  F.'s  "  eldest  son  lawfully  begotten  "  ;  and 
in  the  event  of  F.  "  dying  without  leaving  a  son 
lawfuUy  begotten,"  then  he  devised  the  "said 
property "  to  the  second  son  of  S.,  "  late  of 
India,  if  he  has  a  second  son  ;  and  if  not  to  his 
eldest  son  and  to  his  heir."  He  also  directed 
that  whoever  possessed  his  property  should  take 
the  name  of  E.,  and  that  in  the  event  of  his 
"  not  leaving  lawful  issue,"  she  might  charge  the 
"  property  "  to  a  specified  amount : — Held,  that 
M.  took  an  estate  tieul.  Sandes  v.  Choke,  21  L.  R. 
Ir.  445— C.  A.  And  see  Voller  v.  Carter,  4  El.  & 
BL  173  ;  24  L.  J.,  Q.  B.  56  ;  1  Jur.  (N.8.)  278 ;  3 
W.  B.  22. 

Devise  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  to  the  right  heirs  of  A.,  and  A.  dies  in 
the  testator's  lifetime  ;  his  right  heirs  shall  never 
take.  Ooodrigkt  v.  Wright,  1  P.  Wms.  400  ;  1 
Str.  25  ;  2  Eq.  Cas.  Abr.  359,  pL  13. 

Devise  of  lands  to  A.,  and  the  heirs  male  of  his 
body.  A.  dies  in  the  life  of  the  testator,  leaving 
issue.  The  devise  is  void,  and  the  issue  cannot 
take.  Hutton  v.  Simpson.  2  Vem.  722  ;  Pre.  Cb. 
439  ;  Gilb.  £q.  R.  120,  165. 
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A.f  on  the  marriage  of  his  son,  covenanted  to  | 
purchase  lands,  and  settle  them  to  the  use  of  his 
«on  for  life,  remainder  to  the  heirs  male  of  the 
body  of  the  son.  The  son  died,  leaving  issue  a 
«on,  who  brought  a  bill  against  the  executor  of 
A.  for  the  performance  of  the  covenant.  Bill 
dismissed  in  regard  the  plaintiffs  father  would 
have  been  tenant  in  tail,  if  the  estate  had  been 
settled,  and  might  have  barred  it.    Cann  v.  Cann, 

1  Vem.  480. 

Contiiigent  Bemainder  to  Eoin.] — A  devise  of 
real  estate  to  A.  for  life,  remainder  to  the  children 
of  A.  in  fee,  with  a  provision  for  survivorship  and 
accruer  in  case  of  the  death  of  any  or  either  of 
«uch  children  under  the  age  of  twenty-one  and 
without  issue ;  and  if  there  should  not  be  any 
ohild  of  A.,  or  if  any  or  all  such  children  should 
die  under  twenty-one  and  without  issue,  a  devise 
to  the  heirs  and  assigns  of  A.,  although  A.  had  no 
-child  at  the  date  of  the  will  or  at  the  death  of 
the  testator : — Held,  that  the  gift  to  the  heirs  of 
A.  was  a  contingent  remainder.  CrofU  v. 
Middleton,  2  K.  &  J.  194  ;  1  Jur.  (N.S.)  1133. 
See  S.  a,  8  De  G.  M.  &  G.  192 ;  26  L.  J.,  Ch. 
513  ;  2  Jur.  (K.8.)  528  ;  4  W.  R.  439. 

6.  BEMAnn)EB  TO  Heir  ob  Heib  of  Body. 

a.  In  Ghenaral. 

Devise.] — A  devise  to  A.  for  life,  and  to  the 
heir  of  his  body,  so  unites  the  two  estates  as  to 
make  the  first  taker  tenant  in  tail.  Sheppard  v. 
4SHbbofU,  2  Atk.  444. 

A  house,  together  with  the  furniture  thereof, 
was  limited  to  a  feme,  and  such  heir  of  her  body 
ss  should  be  living  at  her  death,  and  in  default 
of  such,  remainder  over.  The  feme  had  an  estate 
tail  in  the  house,  and  the  absolute  property  in 
the  furniture.  Richard  v.  Bergatenny^  2  Vem. 
324. 

Devise  to  A.  for  life,  remainder  to  the  heir  of 
his  body  (though  in  the  singular  number)  is  an 
estate  tail.    Ih. 

Devise  of  land  to  W.  for  life,  remainder  to  his 
first  son  for  life,  remainder  to  the  right  heirs 
male  of  his  body,  remainder  to  the  second,  &c., 
sons  of  W.,  and  the  heirs  male  of  their  bodies,  re- 
mainder to  T.  for  life,  and  after  to  his  first  heir 
male  of  his  body,  and  for  want  of  such,  over : — 
Held,  T.  took  an  estate  in  tail  male.  JDubber  d. 
TroUope  v.  TroUope,  Amb.  453. 

A  devise  to  a  man  for  life,  and  if  he  died 
without  heir  male,  remainder  over,  makes  an 
«state  taiL  The  words,  *'for  want  of  such 
issue,"  make  an  estate  tail  by  implication.  /&., 
465. 

"Heir,"  or  "heir  male  of  the  body,"  in  the 
lingular  number,  words  of  limitation,  not  of  pur- 
chase, unless  words  of  limitation  superadded,  or 
the  context  shows  that  those  words  are  not  used 
in  their  technical  sense,  as  the  word  "  issue,"  or 
""  without  impeachment  of  waste  "  ;  a  limitation 
to  trustees  to  preserve  contingent  remainders  ;  or 
«  direction  so  to  frame  the  Umitrvion,  that  the 
first  taker  shall  not  have  the  power  of  barring 
the  entail.  Blackburn  v.  StabUi,  2  V.  &  B. 
367,  371 ;  13  R.  R.  120. 

Devise  to  A.,  B.  and  G.  for  their  lives,  and 
after  their  decease  unto  the  next  lawful  heir  of 
A.  for  ever  : — Held,  that  A.  took  an  estate  in  fee 
simple,  under  the  rule  in  8helley*s  case, 
ISuler  V.  Chamier,  35  L.  J.,  Ch.  772  ;  L.  R. 

2  £q.  682  ;  12  Jur.  (N.S.)  642 ;  14  W.  R.  913. 


And  see  Parry  and  Daggt^  Inre,  56  L.  J.,  Ch.  237; 
31  Ch.  D.  131 ;  54  L.  T.  229 ;  34  W.  R.  353— 
C.A. 

In  order  that  the  exception  to  that  rule,  es- 
tablished by  Archer's  ease  (1  Co.  Rep.  66,  b.),  may 
apply,  the  intention  that  the  heir  should  take  as 
purchaser  must  be  clearly  shown  by  words  of 
limitation  added  to  the  word  "  heir."    lb. 

A  testator  devised  freehold  premises  to  his  son 
J.  "  to  hold  to  him  and  the  heir  nude  of  his  body 
lawfully  begotten,  and  the  heirs  and  assigns  of 
such  heir  male  for  ever,"  subject  to  certain 
charges.  The  will  provided  that  if  J.  should  die 
without  leaving  any  son  of  his  body  lawfully 
begotten,  then  the  hereditaments  were  to  go  to 
the  testator's  son  R.  in  fee  simple,  subject  never- 
theless to  the  charges  above  referred  to,  and  to 
the  payment  of  300/.  to  the  daughters  of  J.  who 
should  be  living  at  his  decease  : — Held,  that  the 
will  gave  J.  an  estate  for  life,  with  a  contingent 
remainder  in  fee  to  the  person,  if  any,  who  at  J.'s 
death  should  answer  the  description  of  heir  male 
of  his  body,  with  a  limitation  over  to  R.  in  fee  if 
there  should  be  no  such  heir  male.  Cumber- 
laync\Y,  Chamberlayne^  6  £1.  &  BL  625  ;  25  L.  J., 
Q.  B.  357. 

b.  Words  Qualifying. 

In  General.] — Subsequent  words  of  limitation 
affect  not  the  legal  operation  of  the  preceding 
words  of  limitation,  unless  the  word  "  heir  "  is 
used  in  the  singular  number,  or  an  express  estate 
for  life  limited  to  the  first  taker.  MinshuU  v. 
MinshuU^  1  Atk.  413.  And  see  Richard  v. 
Bergavenny  (Lady^j  2  Vem.  324 ;  Bony  v, 
Taylor,  2  Roll  Abr.  253,  pi.  3. 

Devise  of  real  estate  to  trustees  upon  trust  for 
the  testator's  Eon  W.  for  life,  and  after  his 
decease  to  the  heir  male  of  his  body  begotten  of 
an  European  woman,  and  the  heirs  of  such  heir 
male ;  and  in  case  his  son  should  die  without 
leaving  such  heir  male  of  his  body,  the  trustees 
to  pay  the  rents  equally  between  the  testator's 
daughters,  M.  and  A.,  for  their  lives, 
and  the  whole  to  the  survivor ;  and  after  the 
decease  of  the  survivor,  upon  trust  for  the  heir 
male  of  the  body  of  M.  and  the  heirs  of  such 
heir  male,  and  in  default  of  such  heir  male  of 
her  body  upon  trust  for  the  heir  male  of  the 
body  of  A.  and  the  heirs  of  such  heirs  male. 
W.  and  M.  both  died  without  issue,  and  A., 
having  a  son,  suffered  a  recovery  of  the  devised 
estate,  and  resettled  it  to  new  uses,  under 
which  a  remote  interest  was  limited  to  the  sur- 
viving trustee,  and  died  leaving  her  son  surviv- 
ing, who  filed  his  bill  against  the  surviving 
trustee  of  the  will  for  a  conveyance  of  the  legal 
estate.  Decree  made  against  the  trustee  with 
costs :  the  court  holding  that,  under  the  devise, 
A.  took  a  life  estate  only,  with  remainder  to  her 
son  in  fee.  Willis  v.  Biscox,  4  Myl.  &  Cr.  197  ;  4 
Jur.  738. 

Conveyanoe.] — By  a  deed  of  conveyance  lands 
were  limited  to  the  use  of  E.  and  his  assigns 
during  his  life  without  impeachment  of  waste, 
with  an  ultimate  limitation  of  the  use  of  "  such 
person  or  persons  as  at  the  decease  of  the  said  E. 
shall  be  his  heir  or  heirs  at  law,  and  of  the  heirs 
and  assigns  of  such  person  or  persons  "  :  — Held, 
that  the  rule  in  Shelley* s  ca^e  did  not  apply,  and 
that  E.  took,  not  an  estate  in  fee  simple,  bat 
merely  a  life  estate,  with  a  contingent  remainder 
in  fee  to  the  person  or  persons  who  at  his  death 
I  answered  the  description  of  his  heir  or  co-heirs  at 
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law.  Etam  v.  Eeanit,  61  L.  J.,  Ch.  456  ;  [1892] 
2  Ch.  173;  67  L.  T.  162;  40  W.  R.  466— 
C.  A. 

Deyiie  to  Sons  fbr  Lift.] — A  testator  demised 
certain  land  to  his  sons  suocessively  for  Ufe, 
b^inning  with  the  youngest  "  and  so  on  from 
son  to  son  till  it  arrives  to  the  oldest  son,  then 
the  said  copyhold  estate  to  be  for  ever  enjoyed 
by  the  oldest  surviving  heir  of  my  oldest  survi- 
ving son  then  living  for  their  life  or  lives,  for 
ever"  : — Held,  that  upon  the  true  construction 
of  the  will,  the  intention  of  the  testator  was  to 
give  a  life  estate  to  the  **  heir  "  ;  that  the  word 
"  heir"  was  not  to  be  regarded  as  a  word  of 
limitation,  and,  therefore,  that  the  rule  in 
Shelley's  case  (1  Co.  Rep.  93  b.)  did  not  apply 
and  that  the  testator's  oldest  surviving  son  took 
only  a  life  interest.  Pedder  v.  Hunt^  56  L.  J,, 
Q.  B.  212  ;  18  Q.  B.  D.  665 ;  56  L.  T.  687  ;  35 
W.  R.  371—0.  A. 

A  devise  of  real  estates  upon  trust  to  and  for 
the  use  of  W.  for  life,  with  remainder  to  the  use 
of  the  heir  male  of  his  body  lawfully  begotten, 
according  to   their    respective   seniorities  and 

Sriority  of  birth,  in  tail,  with  remainder  to  his 
aughters,  as  tenants  in  common  in  tail,  with 
remainder  over,  with  an  ultimate  remainder  in 
case  W.  should  die  without  leaving  any  such  issue 
as  aforesaid,  and  there  should  be  only  one  of  the 
testatrix's  daughters  then  surviving,  to  such  only 
daughter,  her  heirs  and  assigns  for  ever,  was  : — 
Held,  to  create  an  estate  tail.  Johnson  v. 
JRuther/ard,  3  L.  T.  649. 

Testator  directed  20,000Z.  which  he  had  in  the 
3  per  cents,  to  be  firmly  fixed  there,  to  remain 
during  the  life  of  his  wife  for  her  to  receive  the 
interest,  and  after  her  death  to  be  in  the  same 
manner  firmly  fixed  on  the  infant  W.  C,  "  to  be 
so  secured  that  he  may  only  receive  the  interest 
during  his  life,  and  after  his  decease  to  the  heir 
male  of  his  body,  and  so  on  in  succession  to  the 
heir  at  law,  male  or  female "  ;  with  a  direction 
that  the  principal  sum  was  never  to  be  broken 
into,  but  the  interest  only  to  be  received  ;  "  his 
intent  being  that  there  should  always  be  the 
interest  to  support  the  name  of  Cobb  as  a  private 
gentleman."  Though  the  intention  be  manifest 
to  give  only  a  life  interest  to  W.  C,  yet,  there 
being  nothing  to  show  that  the  word  "  heir  male  " 
was  not  used  in  a  strict  technical  sense  : — Held, 
that  W.  C.  took  the  absolute  interest,  the  words 
being  such  as  would  create  an  estate  tieiil  of  free- 
hold property ;  secus,  if  the  words  "  for  life  " 
had  been  added  to  the  words  "heir  male,"  in 
which  case  the  latter  words  might  have  been 
construed  to  be  a  mere  designatio  personss : — 
Held,  the  declaration  that  the  principal  stock 
should  not  be  broken  into,  not  sufficient  to  turn 
the  heir  into  a  tenant  for  life,  being  like  an 
attempt  at  perpetual  restraint  of  alienation, 
which  in  the  case  of  land  would  not  prevent  the 
creation  of  an  estate  tail.  Britton  v.  Twining^ 
8  Mer.  176 ;  17  R.  R.  53.  And  see  Harvey  v. 
Toioell,  7  Hare,  231 ;  17  L.  J.,  Ch.  217  ;  12  Jur. 
241. 

A  testator  gave  his  residuary  real  and  personal 
estate  to  a  trustee,  upon  trust  for  J.,  for  life,  and 
after  his  decease,  for  the  heir  or  heiress  at  law  of 
J.,  his  or  her  heirs  and  assigns  for  ever  : — Held, 
that  J.  took  an  equitable  estate  for  life  only, 
with  a  remainder  in  fee  to  the  person  who  at  his 
death  was  his  heir.  Chreavet  v.  Simptan^  33 
L.  J.,  Ch.  641  ;  10  Jur.  (».S.)  609  ;  10  L.  T.448  ; 
12  W.  R.  773. 

VOL,  xn. 


Marriage  Settlement.] — ^A  deed  is  construed 
more  strictly  than  a  will,  according  to  the  legal 
import  of  the  words.  Therefore  in  a  marriage 
settlement,  after  life  estates  to  the  husband  and 
wife,  a  remainder  to  the  heir  male  of  her  body 
by  him  to  be  begotten,  and  to  his  heirs,  and  for 
want  of  such  to  the  daughters,  and  if  there  should 
be  no  issue  of  the  marriage  to  the  right  heirs  of 
the  husband  : — Held,  a  contingent  remainder  in 
fee  in  such  person  as  should  be  heir  male  of  the 
wife  at  her  death.  Bayley  v.  Morris,  4  Yes. 
788. 

Lands  were  limited  by  deed  to  the  use  of  the 
settlor  for  life ;  remainder  to  the  use  of  his  wife 
for  life  ;  remainder  to  the  use  of  the  heir  female 
of  the  body  of  the  settlor,  on  the  body  of  his  wife 
already  batten  and  now  living,  or  which  may 
be  begotten  hereafter ;  and  in  default  of  such 
issue,  to  the  use  of  the  heir  male  of  the  body  of 
the  settlor  on  the  body  of  his  wife  to  be  begotten  ; 
remainder  to  the  right  heirs  of  the  settlor.  When 
the  deed  was  executed,  the  settlor  and  his  wife 
had  issue  four  daughters,  and  no  issue  male  ;  but 
at  his  death  the  same  four  daughters,  and  also 
several  sons  of  the  marriage,  survived  him  : — 
Held,  that  under  the  limitation  to  the  "  heir 
female,"  the  daughters  took  a  life  estate  in  the 
lands  as  purchasers.  Chambers  v.  Taylor,  2  Myl. 
&jOr.376;  6L.  J.,  Ch.  193. 

By  settlement  6002.  was  assigned  to  trustees 
in  trust  to  lay  the  same  out  in  land  with  the 
consent  of  the  wife,  and  to  pay  the  rents  to 
her  for  her  life  for  her  separate  use,  remainder 
to  the  husband  for  life,  and  after  the  death  of 
the  survivor  in  trust  to  convey  the  same  as  the 
wife  should  by  deed  or  will  appoint ;  and,  in 
default  of  appointment,  in  trust  for  her  right 
heir  for  ever,  proviso  that  until  such  purchase 
should  be  made,  the  trustees  should  invest  the 
money  in  the  public  funds  with  the  consent  of 
the  wife,  and  pay  the  dividends  to  her  for  life 
for  her  separate  use,  and  after  her  death  to  such 
persons  as  the  rents  of  the  lands  to  be  purchased 
would  go  to,  according  to  the  limitations  aforesaid 
and  to  pay  or  transfer  the  principal  sum  of  500/., 
or  the  stock  in  which  the  same  should  be  invested, 
to  such  persons  as,  according  to  the  limitations 
aforesaid,  would  be  entitled  to  the  inheritance  of 
such  lands.  The  600Z.  was  never  paid  to  trustees, 
but  remained  in  the  hands  of  the  husband  at  the 
death  of  the  wife.  She  having  made  no  appoint- 
ment, the  600/.  vested  in  her  heir  at  law,  subject 
to  the  life  interest  of  the  husband,  but  the  heir 
took  it  as  money,  and,  therefore,  at  her  death 
this  interest  passed  to  his  personal  representatives. 
Russell  V.  Smythies,  1  Cox,  215. 

7.  Remainder  to  Issue  and  Eppect  of 
Words  Superadded  to  "Issue." 

Child  or  Ohildren — ^Dying  without  Isene.] — 
A  will  made  in  1820  contained  the  following 
clause  : — "  I  give  and  devise  unto  my  eldest  son, 
Thomas,  all  my  real  and  freehold  estate,  and  all 
leases  and  leasehold  premises  now  in  my  posses- 
sion (subject '4/,  the  payment  of  the  rents,  and 
the  performance  of  tne  covenants  mentioned  in 
the  said  indentures  of  lease),  during  the  term  of 
his  natural  life,  and  after  his  decease  to  his 
legitimate  child  or  children  (if  there  be  any) ; 
but  if  he  dies  without  issue,  my  will  is  that  it 
may  go  unto  my  other  son,  William,  during  the 
term  of  his  natural  life,  and  afterwards  to  his 
legitimate  child  or  children  (if  any) ;  but  if  he 
should  likewise  die  without  issue,  my  will  is  that 
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it  may  go  to  my  daughter,  Mary,  and  to  her 
heirs  and  assigns  for  ever."  The  will  then  gave 
legacies  to  the  second  son  and  ithe  daughters, 
with  provisions  for  the  daughters,  to  be  paid  in 
the  first  instance  by  Thomas,  but  to  be  paid  in 
part  or  in  whole  to  him  in  certaia  events  by  his 
successor  in  Ihe  estate.  Thomas  die<l  without 
issue  : — Held,  by  Earl  Cairns  and  Lords  Black- 
bum  and  Fitzgerald,  that  reading  the  whole 
will  together,  Thomas  took  an  estate  tail  in  the 
realty.  Contra,  by  the  Earl  of  Selbome,  L.C., 
and  Lord  Bramwell,  that  Thomas  took  an  estate 
for  life,  with  remainder  to  his  children  (if  any) 
in  fee  as  purchasers.  Bowen  v.  Lewis ^  54  L.  J., 
Q.  B.  55;  9  App.  Cas.  890;  53  L.  T.  189— 
H.  L.  (E.) 

lame  —  ImplioatioiL  firom.  the  Context.] — 
Where  an  estate  is  given  for  life,  and  the  re- 
mainder to  the  "issue"  is  accompanied  by  words 
of  distribution,  and  by  words  which  would 
convey  an  estate  in  fee  or  in  tail  to  the  issue, 
the  estate  of  the  first  taker  is  limited  to  an 
estate  for  life,  and  that  whether  the  estate  is 
given  in  fee  to  the  issue  by  the  usual  technical 
words  **  heirs  of  the  bodv,"  or  by  implication. 
Bradley  v.  Cartwright,  36  L.  J.,  C.  P.  218 ; 
L.  R.  2  C.  P.  611 ;  16  L.  T.  587  ;  15  W.  R.  922. 

By  a  will  made  in  1806,  the  testator  devised 
lauds  to  his  son  S.  B.  for  life,  with  remainder  to 
trustees  to  preserve  conting:ent  uses  ;  and  after 
the  decease  of  S.  B.,  "  to  the  use  of  all  and  every 
the  issue,  child,  or  children  of  the  body  of  S.  B., 
lawfully  to  be  b^otten,  in  such  shares  and  pro- 
portions, manner  and  form,"  as  8.  B.  by  deed  or 
will  should  limit  or  appoint ;  and  "  in  default  of 
such  issue,"  to  the  use  of  the  other  sons  of  the 
testator  in  fee  :— Held,  that  S.  B.  batl  power  to 
appoint  to  his  children  in  fee,  and  that,  there- 
fore, in  default  of  appointment,  they  took  an 
estate  in  fee,  and  consequently  S.  B.  was  en- 
titled to  an  estate  for  life  only,  and  not  to  an 
estate  tail.  Ih,  S.  P.,  Hockley  v.  Mawhey^  1 
Ves.  143  ;  3  Bro.  C.  C.  82  ;  1  R.  R.  93  ;  Byanv. 
Cinoleyy  LL  &  G.  t.  Sugd.  7 ;  Macimmara  T. 
Whitioorth  (^Lord%  G.  Cooper,  241. 

lesue  with  Words  of  Limitation  superadded.] 

— A  testator  by  his  will,  dated  1860,  disposed  of 
all  his  real  estate,  subject  to  an  interest  therein 
to  his  wife  for  life,  in  faivour  of  his  six  nephews, 
"  and  all  my  right,  title,  and  interest  to  and  in 
the  same  and  every  part  thereof,  to  be  equally 
divided  amongst  my  six  nephews,  share  and 
share  alike,  and  their  issue  after  them,  to  and 
for  their  heirs,  executors,  administratora,  and 
assigns."  Held  that  the  words  in  question 
created  an  estate  tail  in  the  six  nephews  ;  that 
the  addition  of  a  limitation  to  the  heirs  general 
of  the  issue  would  not  prevent  the  words  "  issue  " 
from  operating  to  give  an  estate  tail  as  a  word  of 
limitation  ;  that  the  words  "equally  divided" 
made  the  estate  divisible  into  six  shares,  and 
there  were  no  words  to  sub-divide  those  shares 
and  consequently  that  the  subsequent  words 
"  heirs,  executors,  administrators,  and  assigns," 
must  be  rejected.  Williams  v.  Williattu^  51 
L.  T.  779  ;  33  W.  R.  118. 

The  owner  of  land  devised  it  to  his  eldest  son 
L.  "  for  life,  and  after  his  decease  to  his  lawful 
issue  and  their  heirs  forever,  if  any,"  and  "  if  he 
shall  die  without  leaving  any  children  bom  in 
wedlock,"  then  to  the  testator's  son  £.  and  his 
heire  : — ^Held,  that  the  devise  gave  a  life  estate 
only  to  L.,  and  not  an  estate  taii    Morgan  v. 


Thflnta*,bl  L.  J.,  Q.  B.  556  ;  9  Q.  B.  D.  643  ;   47 
L.  T.  281  ;  31  W.  R,  106. 

Bequest  to  A.  (a  feme  covert)  of  an  annuity  of 
600/.  per  annum  "  for  her  life,  and  the  issue  trom 
her  body  lawf aUy  t>egotten  ;  on  failure  of  which, 
to  revert  to  my  heire  "  ;  with  a  request  that  K . 
and  C.  would  act  as  trustees  for  A.,  so  that  the 
annuity  might  be  secured  for  her  sole  use  and 
benefit: — Held,  that  A.  took  an  estate  for  life 
only  in  the  annuity,  with  remainder  to  the  iesae. 
Wyrwh:i  Tru*it,  In  re,  5  De  G.  M.  &  Q.  188  ;  23 
L.  J.,  Ch.930  ;  18  Jur.  659. 

Lord  Thurlow's  decision  in  Knight  v.  Ellu  (2 
Bro.  C.  C.  569)  is  good  law  and  has  never  been 
overruled  ;  but  Lord  Langdalc*s  decision  in  AU.- 
Gm.  V.  Bright  (2  Keen,  57  ;  5  L.  J.,  Ch.  325),  is 
inconsistent  with  it.    Ih. 

Assuming  that  this  annuity  was  to  be  con- 
sidered in  its  nature  real  estate,  A.  would  not 
have  taken  an  estate  tail,  for  there  could  not 
have  been  a  union  of  her  life  estate  with  an 
estate  in  remainder,  according  to  the  mle  in 
Skelley'i  Ca$e,  A.'s  life  estate  being  equitable, 
and  the  remainder  legal. — Per  Turner,  L.J.    lb, 

A  testator  devised  his  residuary  real  estate  to 
his  son  A.  and  his  heirs :  but  his  will  w^as, 
that  his  son  should  not  have  power  to  sell  the 
estates  devised  to  him.  Upon  the  death  of  his 
son,  the  estates  to  go  to  his  lawful  issue  abso- 
lutely :  but  if  he  should  not  leave  any  lawful 
issue  him  surviving,  then  he  willed  that  the 
estates  should  go  and  be  absolutely  held  by  his, 
the  testator's  nephew,  his  heirs  and  assigns  for 
ever  : — Held,  that  A.  took  an  estate  tail  general 
in  the  estates.  Marslmll  v.  Grime^  28  Beav. 
376  ;  29  L.  J.,  Gh.  592  ;  6  Jur.  (N.8.)  390  ;  8 
W.  R.  385. 

Devise  to  A.,  and  his  issue,  remainder  to  B. 
and  his  issue,  remainder  to  the  heirs  of  A.  A. 
dies  without  issue  in  the  life  of  the  testator.  B. 
dies  in  the  life  of  the  testator,  leaving  issue, 
who  is  also  the  heir  of  A.  The  issue  shall  not 
I  take  an  estate  tail  as  issue  of  B.,  nor  the  re- 
mainder in  fee  as  heir  of  A.  Qoodrigkt  t. 
Wright,  1  P.  Wms.  397  ;  1  Str.  25 ;  2  Eq.  Cas. 
Abr.  859,  pi.  13. 

Devise  of  real  and  leasehold  estates  to  A.  for 
life,  and  after  his  death  to  the  male  issue  of  his 
b(»dy  in  equal  shares,  the  leasehold  estate  being 
the  bulk  of  the  property : — Held,  that  A.  took 
an  estate  tail  in  the  freeholds,  and  an  estate 
for  life  only  in  the  leaseholds.  Jackson  v.  Cal- 
veH,  1  J.  &  H.  236. 

Lands  were  devised  in  trust  for  A.  for  life, 
remainder  in  trust  for  her  issue  male,  and  their 
issue  male,  in  such  manner  as  A.  should 
appoint,  and  in  default  of  such  issue  male  then 
in  trust  for  B.  for  life,  remainder  in  trust  for 
such  of  his  issue  male  and  their  issue  as  he 
should  appoint ;  and  in  default  of  such  issue, 
then  over : — Held,  that  B.  took  an  estate  taU. 
Irwin  V.  Cuff,  Hayes,  30. 

Devise  to  B.  during  the  life  of  herself  and 
her  husband,  and  after  their  deceases,  to  the 
lawful  issue  of  B.'s  body  for  ever  : — Held,  that 
B.  took  an  estate  tail.  Grijffithjt  v.  Evan^  6  Beav. 
241;  11  L.  J.,  Ch.219. 

A  testator  devised  all  his  "  part  of  the  lands  of 
A.,  being  lately  part  of  the  estate  of  J.  E."  pur- 
chased by  him  under  a  decree  of  the  court  of 
chancery  to  his  son,  W.  M.,  *'  during  his  natural 
life  and  no  longer,  unless  it  shall  so  appear 
that  my  said  son  shall  survive  his  present  wife 
and  marry  a  second  or  other  wife,  by  whom 
he  shall  have  lawful  issue,  and  then  and  in  that 
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<case"  he  devised  his  "  said  part  of  such  lands 
upon  the  death  of  mj  said  son  leaving  issue 
male  of  such  second  or  other  marriage,  to  such 
iasue  male  share  and  share  alike,  and  for  want  of 
issue  male,  to  the  issue  female  of  such  second  or 
other  marriage,  share  and  share  alike ;  and  in 
<iSise  it  shall  so  happen  that  my  said  son  shall  die 
'w^ithout  leaving  any  such  issue  of  such  second 
or  other  marriage,"  he  devised  the  glands  to  his 
g-randsons  : — Held,  that  W.  M.  took  for  life,  with 
remainder  to  the  issue  of  a  second  or  other 
marriage  in  fee  as  tenants  in  common,  and 
t.hat  the  grandsons  were  to  take  only  on  the 
oontingency  of  the  devise  to  the  issue  not 
taking  effect.  Montgomery  v.  Montgomery^  3 
Jo.  &  Lat.  47  ;  8  Ir.  Eq.  R.  740. 

But  see  Van  Cfrutten  v.  Fomwelly  supra,  col. 
1106. 

The  rule  in  Sht'llfy's  Case,  as  applicable  to 
"wills,  considered  and  explained,  and  the  cases 
on  the  construction  of  "  issue"  and  "  heirs"  in 
testamentary  gifts  reviewed.    lb. 

Where  in  a  devise  there  is  a  gift  over  on 
^neral  failure  of  "  issue,"  it  is  presumed  that 
the  word  "  issue  "  has  been  used  by  the  testator 
.as  meaning  **  heirs  of  the  body."  Roddy  v. 
FUxgerald,  6  H.  L.  Cas.  823. 

When  the  word  "  issue "  is  so  employed,  it  is 
for  the  party  seeking  to  give  it  a  meaning  other 
than  that  which  it  frequently  bears,  to  show 
clearly  from  the  context  of  the  will  that  the 
testator  intended  to  give  it  a  different  meaning. 
Ih. 

Devise  in  1817  of  a  freehold  estate  for  lives, 
renewable  for  ever,  "  to  ray  son  W.  during  his 
life,  and  after  his  death  to  his  lawful  issue  in 
such  manner,  shares,  and  proportions  as  he  by 
deed  or  will  shall  appoint,  and  for  want  of  such 
appointment  then  to  his  issue  equally  if  more 
than  one,  and  if  only  one  child  to  said  child,  and 
on  failure  of  issue  of  W."  to  J.  Another  estate, 
consisting  of  fee  simple  lands,  was  devised  in  the 
flame  terms  to  another  son  J.,  and  on  failure  of 
issue  of  J.  it  was  to  go  to  W.  J.  and  W.,  before 
the  birth  of  any  child  to  W.  (J.  himself  never 
married),  joined  in  a  recovery  as  to  the  lands 
•devised  to  J.,  and  to  which  W.  afterwards  suc- 
ceeded in  possession  on  J.*s  death  without  issue. 
W.  died  leaving  four  children ;  he  had  not 
executed  any  appointment,  but  during  his  life 
disposed  of  both  descriptions  of  lands  to  creditors 
for  value  : — Held,  that  each  of  the  first  devisees 
took  an  estate  tail  by  implication.    lb. 

The  remainders  were  contingent,  and  therefore 
the  recovery  suffered  operated  as  a  bar  to  them, 
whether  the  first  devisee  did  or  did  not  take  an 
estate  taiL    Ih. 

A  testatrix  devised  her  real  estates  to  trustees 
in  trust  as  to  the  rents  and  profits  thereof  for  all 
and  every  the  childi'en  then  or  thereafter  to  be 
bom  of  her  niece,  M.  C,  who  should  be  living  at 
the  testatrix's  decease,  during  their  lives,  in  equal 
shares,  and  for  the  survivors  or  survivor  of  them 
for  life,  &c.,  and  after  the  decease  of  the  survivor 
"  in  trust  for  all  the  lawful  issue  male  and  female 
of  such  of  the  children  of  my  niece  now  or  here- 
after to  be  bom,  as  shall  be  living  at  my  decease, 
in  equal  shares  and  proportions  as  tenants  in 
common,  and  not  as  joint  tenants,  and  the 
heirs  of  the  body  and  respective  heirs  of  the 
body  of  all  and  every  the  issue  of  the  said 
children,  and  on  the  death  and  failure  of  heirs 
of  the  body  of  any  one  or  more  of  the  issue  of 
the  said  children,"  &c.,  in  trust  for  the  survivors, 
&c.    At  the  testatrix's  death  her  niece  had  two 


daughters,  one  of  whom  was  married  and  had 
issue  five  children  : — Held,  that  the  daughters  of 
the  niece  took  estates  for  life  only,  with  remainder 
to  their  issue  as  purchasers.  Parker  v.  Clarke, 
3  Sm.  k,  G.  161 ;  1  Jur.  (N.8.)  606  ;  3  W.  R.  471. 
Affirmed,  6i  De  G.  M.  &  G.  104 ;  2  Jur.  (N.8.) 
335.  And  see  Colclovgh  v.  Coldough,  Ir.  &  4 
£q.  263. 

In  wills  of  real  estate  '*  issue,"  unless  there  be 
something  to  show  a  contrary  intention,  meaha 
"  heirs  of  the  body,"  and  includes  all  descendants 
to  all  time.  Woodhou»e  t.  Ilerrick,  1  K.  &  J. 
352  ;  3  Bq.  R.  817  ;  24  L.  J.,  Ch.  649  ;  3  W.  R. 
303. 

Devise  in  1806  of  lands  to  F.  and  M.,  his  wife, 
for  their  joint  lives,  and  the  life  of  the  survivor ; 
remainder  to  all  their  children  "  already  or  here- 
after to  be  born,  for  their  joint  lives,  and  the  life 
of  the  survivor,"  but  all  the  sons  to  take  testator's 
name  and  arms ;  remainder  to  trustees  to  pre- 
serve  contingent  remainders,  but  nevertheless 
upon  trust  to  permit  the  children  to  receive  the 
rents  during  their  lives,  and  after  their  several 
deceases  '^unto  and  equally  between  all  their 
issue  male  and  female,"  and  for  want  of 
such  issue  over  : — Held,  first,  that  the  name  and 
arms  clause  was  not  a  condition  precedent; 
secondly,  that  "already  or  hereafter  to  be  born," 
like  "  born  or  to  be  bom,"  denoted  children  living 
at  the  testator's  death ;  thirdly,  that  such 
children  took  as  tenants  in  common  in  tail,  with 
cross-remainders  between  them  in  tail,  notwith- 
standing the  limitation  to  the  issue  was  in  terms 
to  them  as  tenants  in  common,  and  the  limita* 
tion  over  was  "in  default  of  such  issue,"  and 
not  of  issue  absolutely.    lb. 

King  v.  J3urcJu!ll\Amb.  379;  4  Term  Rep. 
296,  n. ;  1  Eden,  424)  remarked  on,  and  Mont' 
gomery  v.  Montgomery  (supra)  explained.    lb, 

A  testator  iu  1789  devised  real  estate  to  his 
wife  and  granddaughter,  during  their  natural 
lives,  and  in  case  his  wife  should  marry  again, 
he  gave  the  whole  of  the  real  estate  to  her  during 
her  life ;  and  if  his  granddaughter  should  die 
leaving  issue,  then  the  testator  gave  unto  her 
issue,  after  the  death  of  his  wife  and  sister,  all  his 
freehold  and  copyhold  lands,  to  be  distributed 
between  them,  share  and  share  alike,  as  three 
gentlemen,  learned  in  the  law,  or  the  major 
part  of  them,  should  affix  the  same  ;  but  in  case 
his  granddaughter  should  die  leaving  no  issue, 
and  after  the  death  of  his  wife,  the  testator  gave 
the  same  over.  The  testator's  widow  married 
again,  and  the  granddaughter  survived  her  and 
the  sister  of  the  testator : — Held,  that  the  grand- 
daughter took  an  estate  tail.  Kavanagh  v. 
Marland,  Kay,  W ;  2  Bq.  R.  771 ;  23  L.  J.,  Ch. 
41  ;  18  Jur.  185  ;  2  W.  R.  8. 

Devise  to  A.  for  life,  and  after  his  decease 
unto  all  and  every  the  issue  of  the  body  of  the 
said  A.,  share  and  share  alike  as  tenants  in 
common,  and  the  heirs  of  such  issue  : — Held, 
that  A.  took  an  estate  for  life  only.  Greenwood 
V.  Ilothtoelly  6  Beav.  492.  S,  C,  at  law,  5  Man. 
&  G.  628  ;  6  Scott  (n.b)  670 ;  12  L.  J.,  C.  P. 
259. 

Devise  to  A.  for  life,  and  at  her  death  to  her 
lawful  issue,  share  and  share  alike ;  but  if  A. 
should  die  without  lawful  issue,  then  over : — 
Held,  an  estate  tail  in  A.  Heather  v.  Winder^ 
6  L.  J.,  Ch.  41. 

Devise  to  A.  and  the  heirs  of  his  body  and  their 
heirs  for  ever,  but  in  case  of  death  of  A.  without 
leaving  issue,  then  over  : — Held,  an  estate  tail  in 
A.    jSenn,  d.  Qeervng  v.  SheTUan,  Cowp.  410. 

86—2 
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DeTise  of  freeholds  and  copyholds  to  trustees 
to  the  nse  of  testator's  daughter  for  life,  and 
after  her  decease,  then  to  the  use  of  the  issue  of 
her  body  lawfully  begotten  ;  and  in  default  of 
issue,  or  in  case  none  of  such  issue  lired  to  attain 
twenty-one,  then  over  : — Held,  that  the  daughter 
took  an  estate  for  life.  Golder  v.  Croppy  5  Jur. 
(N.S.)  662.  S.  P.,  Merest  v.  Jaines,  1  Br.  k  B.  127 ; 
4  Moore,  C.  P.  327.  Doe  v,  Qoff,  11  East,  668. 
But  see  Jesson  ▼.  Wright,  2  Bligh,  1  ;  21  R.  R.  1. 
— H.  L.  (E.) 

Testator  devised  his  freehold  lease  in  P.  and 
his  chief  rents  in  the  town  of  M.,  and  his  two 
warehouses  in  the  said  town,  unto  his  two  sons, 
H.  and  O.,  in  moieties,  as  tenants  in  common,  in 
such  manner  and  subjectto  such  charges  as  there- 
inafter mentioned,  that  is  to  say,  as  to  one  moiety 
to  H.  for  life,  with  remainder  to  his  lawful  issue, 
and  their  respective  heirs,  in  such  shares  and 
subject  to  such  charges  as  H.  should  by  deed  or 
will  appoint,  but  in  case  H.  should  not  marry 
and  have  issue  who  should  attain  twenty-one, 
then  to  0.  in  fee  : — Held,  that  H.  took  an  estate 
for  life  in  the  moiety,  with  remainder  to  his 
children  as  tenants  in  common  in  fee.  Lees  v. 
MoaUy,  1  Y.  &  C.  589  ;  5  L.  J.,  Ex.  Eq.  78. 

Testator  devised  lands  to  his  nephew  for  life, 
and  after  his  death  to  the  issue  male  and  female 
of  the  nephew  by  his  then  wife,  to  be  divided 
amongst  them  in  such  manner  and  shares  as  the 
nephew  should  by  will  appoint : — Held,  that  the 
nephew  took  an  estate  for  life  only,  w^ith  a  power 
of  appointing  the  absolute  interest  amongst  the 
children  of  his  then  marriage.  Crazier  v.  Crozier, 
2  Con.  &  L.  309  ;  3  Dr.  &  War.  353  ;  5  Ir.  Eq.  R. 
415. 

A  testator  devised  real  estates  to  trustees  and 
their  heirs  upon  trust  to  permit  A.  and  his  wife 
to  receive  the  rents  during  their  lives,  and  apply 
them  for  the  maintenance  of  his  four  grand- 
daughters, and  after  the  decease  of  A.  and  his 
wife  the  testator  devised  the  estate  to  his  four 
granddaughters  as  "  tenants  in  common,  and  not 
as  joint  tenants  during  the  term  of  their  respec- 
tive natural  lives,  with  benefit  of  survivorship,*' 
with  remainder  to  the  trustees  and  their  heirs 
to  support  contingent  remainders,  with  re- 
mainder to  the  issue  male  of  his  four  grand- 
daughters successively,  with  remainder  to  his 
own  right  heirs  : — Held,  that  the  granddaughters 
took  estates  for  life  as  tenants  in  common,  with 
benefit  of  survivorship,  with  several  inheritances 
to  their  respective  issue  in  taiL  HaddeUey  v. 
Adams,  22  Beav.  266 ;  25  L.  J.,  Ch.  826  ;  2  Jur. 
(K.8.)  724. 

Held,  also,  that  the  estate  given  to  the  trustees 
was  not  a  general  estate  in  fee,  and  that  such 
estate  did  not  prevent  the  operation  of  the  rule 
in  Shelley's  case,   lb. 

Absolute  Interests  in  Personalty.] — See  Will. 

8.  ExEOUTOBY  Trusts. 

ICarriagpe  Artieles.] — In  marriage  articles  to 
settle  lands  on  the  husband  for  life,  remainder 
to  the  heirs  male  of  his  body,  a  court  of  equity 
will  decree  a  conveyance  to  be  made  in  strict 
settlement,  according  to  the  intent  of  the 
parties,  viz.  to  the  husband  for  life,  remainder 
to  the  first  and  every  other  son  in  tail,  &c., 
and  not  direct  an  estate  tail  to  the  husband, 
according  to  the  legal  operation  of  the  words. 
Collins  V.  Plumnier,  1  P.  Wms.  106  ;  Searle  v. 
Searle,  ib.  291.    S.  P.,  Trevor  v.  Trevor,  1   P. 


Wms.  622 ;  10  Mod.  436.    Affirmed,  5  Bro.  P.  C. 
122. 

The  rule  that  a  limitation  to  the  heirs  off 
the  body  in  articles  shall  be  carried  into  effect 
by  a  strict  settlement  does  not  prevail  where  the 
concurrence  of  both  parties  would  be  necef«a.ry 
to  bar  the  entail.  BrudefheU  v.  Elwes,  7  Vesw 
390  ;  6  R.  R.  310. 

The  only  difference  between  an  executory- 
trust  raised  by  a  voluntary  settlement,  or  a  willy 
and  such  a  trust  raised  by  an  ante-nuptial  settle- 
ment, is,  that  in  the  latter  the  object  of  the 
settlement  supplies  an  intention  to  create  a  strict 
settlement,  ana  that  in  the  former  such  an  inten- 
tion must  appear  on  the  face  of  the  instrument. 
JRocT^oH  V.  Fitzmaurice,  2  Dr.  &  War.  1 ;  4  Ir.  Eq. 
R.  375.  S,  C,  nom.  Roehford  v.  Fitzmauriety. 
1  Con.  &  L.  168. 

By  post-nuptial  articles,  J.  F.  having  then  two 
living  sons,  H.  and  T.,  and  one  daughter,  cove- 
nanted with  trustees  to  settle  lands  of  whicb 
he  was  seised  in  fee  as  counsel  should  direct,  to 
the  use  of  J.  F.  for  life,  remainder  to  trustees  to 
preserve,  &c.  ;  remainder  to  the  use  of  H.,  and 
to  permit  him  to  take  the  rents  and  profits  for  hi» 
life  ;  remainder  to  the  heir  male  of  the  body  of 
H.,  and  to  permit  him  to  take  the  rents  and 
profits  for  his  life ;  remainder  to  the  use  of  T^ 
and  to  permit  him  to  take  the  rents  and  profits 
for  his  life  ;  remainder  to  the  issue  male  of  T.,  with 
remainder  to  the  unborn  sons  of  J.  F.  in  tail  male 
in  strict  settlement,  with  remainders  over  : — Held, 
that  H.  took  an  estate  for  life  only.  Ih.  And  see 
Brennan  v.  Fitzmaurice,  2  Ir.  Eq.  R.  113. 

A  marriage  settlement,  purporting  to  be  made 
in  pursuance  of  articles  recited  in  it,  conveyed 
an  estate  to  A.  and  his  wife,  and  the  heirs  of 
their  bodies  : — Held,  that  they  became  tenants- 
in  tail  special,  and  that  a  court  of  law  could  not 
construe  the  deed  as  rendering  them  tenants  for 
life,  with  remainder  to  their  issue  in  tail,  even 
if  that  might  have  been  the  construction  to  be 
put  upon  the  articles  by  a  court  of  equity. 
Woodroffe  ▼.  Doe  d.  Daniel,  15  M.  &  W.  769  ;  15 
L.  J.,  Ex.  356  ;  10  Jur.  959.  Affirmed,  2  H.  L. 
Cas.  811  ;  18  L.  J.,  Ex.498  ;  13  Jur.  1013. 

Bevises.] — There  is  no  difference  between  the 
construction  to  be  put  on  an  executory  trust 
created  by  marriage  articles,  and  on  an  executory 
trust  to  be  created  by  will,  except  so  far  as  the 
former,  by  its  very  nature,  furnishes  more  em- 
phatically the  means  of  ascertaining  the  inten* 
tion  of  those  who  created  the  trust.  Saekville- 
West  V.  Holmesdale  (  Viscount)  39  L.  J.,  Ch.  505  j 
L.  R.  4  H.  L.  543. 

Where,  therefore,  a  codicil  to  a  will  clearly  ii>- 
dicated  the  intention  of  a  testator  to  annex 
estates  and  movables  to  a  peerage,  to  correspond 
as  nearly  as  might  be  with  the  limitations  in  the 
patent,  though  the  words  creating  the  trust,  and 
directing  what  should  be  done  by  the  trustees, 
appeared  to  require  that  an  estate  tail  should  be 
given  to  the  lirst  holder  of  the  peerage,  those 
words  were  held  to  be  explained  and  overruled 
by  the  expression  of  the  general  intent  and  a 
life  estate  alone  was  given  to  him.  But  to  this 
life  estate  were  appended  (in  order  to  satisfy  the 
general  intent  of  the  testator)  the  conditions 
that  the  tenant  for  life  should  be  without  im- 
peachment for  waste,  and  that  he  might  to  the 
extent  specified  in  a  will  which  the  codicil 
recited  (but  for  certain  purposes  revoked),  charge 
the  property  with  a  jointure  for  his  wife,  and 
provide  portions  for  younger  children.    Ih, 
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Devise  subject  to  life  interest  of  testator*s 
^dow,  upon  trust  to  convey  freehold  property 
-"  unto  and  to  the  use  of  my  son  T.  F.  and  the 
iieirs  of  his  body  lawfully  issuing,  but  in  such 
manner  and  form,  nevertheless,  and  subject  to 
.-such  limitations  and  restrictions,  as  that  if  T.  F. 
«hall  happen  to  die  without  leaving  lawful  issue, 
then  that  the  property  may  after  his  death  de- 
lecend  unincumbered  unto  and  belong  to  my 
slaughter,  R.  F.  her  heirs,  executors,  adminis- 
trators, and  assigns "  : — Held,  that  the  devise 
"Was  an  executory  trust  to  be  executed  by  a  con- 
veyance to  the  use  of  T.  F.  during  his  life,  with 
remainder  to  his  first  and  other  sons,  and  daughters 
as  purchasers  in  tail,  with  remainder  to  R.  F.  in 
fee.  Thompson  v.  Figlier,  L.  R.  10  Eq.  207  ;  18 
W.  R.  860. 

A  will  contained  a  direction  to  trustees  to 
<5onvey  to  the  testator's  son  in  strict  settlement  if 
lie  should  marry,  but  if  the  son  should  die  un- 
married, or  without  lawful  issue,  the  property 
was  to  be  limited  to  A.  for  life,  remainder  to  A.*s 
<eldest  son  for  life,  remainder  to  his  issue  male, 
.and  on  failure  of  such  issue  to  A.'s  other  sons  in 
succession,  the  eldest  of  such  sons  and  his  heirs 
male  always  to  be  preferred: — Held,  that  the 
trasts  in  favour  of  A.  and  her  sons  was  not  exe- 
cutory ;  and  that  the  testator's  son  having  died 
unmarried,  A.'s  eldest  son  on  her  death  was  en- 
ititled  in  tail  male.    ^^tlUy,  In  re,  26  W.  R.  88. 

A  testator  directed  his  executors  to  purchase 
An  estate  which  was  to  be  made  hereditary  and 
(Settled  upon  his  constituted  heir.  He  appointed 
his  nephew  his  heir  and  successor,  and  desired 
tYisA.  the  estate  should  be  settled  upon  him,  and 
should  descend  to  his  heirs  and  successors  in 
<;he  direct  male  line,  and  in  case  of  his  nephew 
dying  without  issue,  the  estate  to  devolve  upon 
his  brother,  his  heirs  and  successors  in  the  direct 
male  line : — Held,  that  the  nephew  was  not  to 
take  as  tenant  in  tail  in  possession,  but  that  the 
estate  was  to  be  settled  upon  him  for  life,  with 
remainder  to  his  sons  in  tail  male,  and  afterwards 
^o  the  next  taker  and  his  sons  in  like  manner. 
SheUon  V.  Watson,  16  Sim.  543  ;  18  L.  J.,  Ch.  223. 

A.  devised  lands  to  trustees  to  pay  debts  and 
legacies,  and  then  to  settle  the  remainder  on  her 
«on  and  the  heirs  of  his  body,  with  remainders 
over,  and  directed  that  special  care  should  be 
taken  in  the  settlement  that  it  should  never  be  in 
the  power  of  her  son  to  dock  the  entail.  Decreed, 
the  son  should  be  only  tenant  for  life,  without 
■impeachment  of  waste,  and  should  not  have  an 
^estate  tail  conveyed  to  him.  Leonard  v.  Sttssex, 
^EarV),  2  Vem.  526. 

A.  devised  real  estate  to  his  sister  B.  and  C. 
.«nd  their  heirs  and  assigns,  upon  trust,  until  his 
.•granddaughter  D.  should  marry  or  die,  to  receive 
the  profits,  and  thereout  to  pay  her  lOOZ.  a  year 
^or  her  maintenance  ;  the  residue  to  pay  debts 
and  legacies  ;  and  after  payment  thereof  in  trust 
■for  D  ;  and  upon  further  trust,  that,  if  she  lived 
4x)  marry  a  Protestant  of  theiChurch  of  England, 
and  at  the  time  of  such  marriage  be  at  the  age 
•of  twenty -one  or  upwards,  or,  if  under  that  age, 
«uch  marriage  to  be  with  the  consent  of  B.,  then 
to  convey  the  estate,  with  all  convenient  speed 
after  such  marriage,  to  the  use  of  D.  for  life, 
without  impeachment  of  waste,  voluntary  waste 
in  houses  excepted ;  remainder  to  her  husband 
tor  life ;  remainder  to  the  issue  of  her  body,  with 
Temainders  over  : — Held,  though  D.  would  have 
taken  an  estate  tail  had  it  been  the  case  of  an 
immediate  devise,  yet  that  the  trust  being  exe- 
cutory, was  to  be  executed  in  a  more  careful  and 


more  accurate  manner ;  and  that  a  conveyance  to 
D.  for  life,  remainder  to  her  husband  for  life, 
with  remainder  to  their  first  and  every  other  son, 
with  remainder  to  the  daughters,  would  best 
serve  the  testator's  intent.  Olenorchy  (^Lord)  v. 
Bosville,  Cas.  t.  Talb.  3.  S.  P.,  PapUlon  v.  Voice, 
2  P.  Wms.  471 ;  2  W.  Kelyng,  27. 

A  testator  empowered  his  trustees  to  purchase 
freeholds,  to  the  amount  of  1,500Z.  for  the  use  of 
A.  during  life,  and  then  to  be  divided  among  his 
issue,  if  any : — Held,  that  this  was  executory,  and 
that  A.  took  for  life,  with  remainder  to  his  chil- 
dren as  tenants  in  common  in  tail,  with  cross- 
remainders  between  them  in  tail,  with  an 
ultimate  reversion  in  fee  to  A.  HadweJi  v.  Had- 
wen,  23  Beav.  551. 

Devise  in  trust  for  a  son  of  the  testator's 
nephew  A.,  at  the  age  of  twenty-four  ;  if  he  have 
no  son,  to  a  son  of  the  testator's  great-nephew  B. ; 
but  if  neither  have  a  son,  then  to  a  son  of  the 
testator's  great-niece's  daughter,  taking  his  name ; 
whoever  should  take,  not  to  be  put  in  possession 
of  any  of  the  testator's  effects  until  twenty-four ; 
nor  the  executors  to  give  up  their  trust  "  till  a 
proper  entail  be  made  to  the  male  heir  by  him," 
is  an  executory  trust  in  tail  for  an  only  son  of 
A.,  in  ventre  at  the  testator's  death,  and  not  void 
for  uncertainty,  nor  too  remote.  Blackburn  ▼. 
Stables,  2  V.  &  B.  867  ;  13  R.  R.  120. 

And  see  Jercoise  v.  Northumberland  (^JDuke), 
IJ.  &  W.  559  ;  21  R.  R.  229. 

See  also  Trust  and  Tbusteb  (Executory 
Trusts). 

W.  A.  G.  W. 


SHERIFF. 

Sheriffs  Act,  1887,  50  &  51  Vict.  c.  55. 

A.  Generally,  1181. 

B.  Direction  and  Delivery  of  Writs  to, 

1132. 

C.  Liability  for  Acts  of  Officer. 

1.  In  what  (hses,  1133. 

2.  Evidence  to  Connect  Sheriff,  1136. 

3.  Special  Bailiffs,  1139. 

4.  Sureties  for  Officers,  1140, 

D.  Duty  and  Liability  of. 

1.  On  Crown  Process,  1142. 

2.  On  Fieri  Facias. 

a.  Manner  of  Executing,  1142. 
*.  Notice  to  Withdraw,  1143. 

c.  Withdrawing   from    Possession  and 

Rescue,  1144. 

d.  Sale  of  Goods,  1145. 

e.  Execution  of  Bill  of  Sale,  1151. 
/.  Return  to  Writ,  1152. 

g.  Action  for  a  False  Return,  1154. 

A.  Action  for  Wrongful  or  Negligent 

Execution,  1159. 
i.  Right  to  Contribution  or  Indemity, 

1165. 

3.  On  Writ  of  Venditioni  Eseponas,  1166. 

4.  Delaying  Execution  of  Writ,  1167. 

5.  Payment  of  Money,  \l^%, 

E.  Ruling  Sheriff  to  Return  Writs,  1169. 

F.  Turning  over  Writs,  1171. 

G.  Liability  of  Sheriff  to  Attachment, 

1172. 
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H.  Abrbst  by  Sheriff. 

1«  By  whom  to  he  made^  1174. 

2.  Where  made,  1175. 

3.  Wlien  can  he  made,  1175. 

4.  Hmo  made. 

a.  What  amounts  to  Arrest,  1176. 
h.  Breaking  open  Doors,  1177. 
c.  Other  Matters  as  to,  1178. 

5.  Notice  not  to  Arrest,  1180. 

6.  Privileged  Persons,  1180. 

7.  Arrest  hy  Wrong  Name,  1192. 

8.  Arrest  of  Wrong  Person,  1193. 

9.  Taking  to  Prison,  1 193. 

10.  Discharge  from  Custody,  1195. 

11.  Form  of  Return  to  WrU,  1195. 

12.  Action  for  a  False  Return,  1196. 

13.  Aotianfor  Escape,  1197, 

I.  Fees  and  Poundage. 

1.  Right  of  Sheriff  to. 

a.  Generally,  1200. 
h.  Fi.  fa.,  1201. 

c.  Elegit,  1204. 

d.  Crown  Process,  1204. 

tf.  "Costs  of  Execution"  under  Bank- 
ruptcy Act,  1205. 
/.  In  other  Cases,  1206. 

2,  Recovery  of  Fees. 

a.  By  Sheriff,  1206. 

b.  By  Officers,  1208. 

c.  In  Ireland,  1209. 

•  8.  Remedy  for  Extortion,  1210. 

A.  GENERALLY. 

Bisqualiiied  al  Jot tice  of  the  Peace.] — 1  Mary, 
sess.  2,  a  8,  8.  2  (repealed  and  re-enacted  by 
Sherifib  Act,  1887),  not  affected  by  any  sub- 
sequent addition  to  duties  of  justices.  Odville, 
Efc  parte,  45  L.  J.,  M.  C.  108 ;  1  Q.  B.  D.  133 ;  24 
W.  R.  456. 

When  Judge  is  Presiding  at  Aisises.]— While 
a  judge  of  assize  is  presiding  in  court  the  high 
sheriff  has  no  right  to  address  the  jury,  and  his 
doing  so  against  the  prohibition  of  the  judge  is  a 
contempt  of  court.  Surrey  Sheriff,  In  re,  2  F.  & 
F.  234. 

Sheriff,  a  Pnblic  Functionary.]— Although  the 
sheriff  is  an  agent  for  those  who  put  writs  into 
his  hands  to  lexecute,  he  is  also  a  public  func- 
tionary, having  at  the  same  time  duties  to 
perform  towards  whom  such  writs  are  directed. 
Hooper  v.  Lane,  6  H.  L.  Cas.  443  ;  27  L.  J.,  Q.  B. 
76  ;  3  Jur.  (n.s.)  1026  ;  6  W.  R.  146. 

Befbial  of  Sheriff  to  Act  —  Procedure  — 
Xandamui.] — Where  a  sheriff,  duly  appointed 
refuses  to  act  or  to  take  the  oath  of  ottice,  the 
appropriate  remedy  is  by  information  ex  officio 
or  indictment,  and  a  mandamus  will  not  be 
granted.    Reg,  v.  Hutchinson,  32  L.  R.,  Ir.  142. 

Illegal  Agreement.] — Agreement  to  procure 
the  performance  by  a  sheriff  of  an  act  which 
would  be  a  violation  of  his  duty  : — Held,  illegal. 
See  Molier  v.  0' Grady,  4  L.  R.,  Ir.  64. 

Truitee  for  Officer.]  —  An  officer  of  the 
sheriff  having,  by  payment  of  his  own  money, 
settled  an  action  against  the  sheriff  for  an  illegal 
arrest,  produced  by  a  false  representation  made 


to  him  : — Held,  that  the  sheriff  was  oompetent 
to  sue,  for  the  benefit  of  his  officer,  the  party 
who  made  such  representation.  Ecatu  ▼.  CkU^ 
Uwt,  5  Q.  B.  805 ;  D.  &  M.  72 ;  12  L.  J.,  Q.  B. 
339 ;  7  Jur.  743. 

Execution  of  Writs  by  Hight— Aisistaiiee  t» 
Sheriff'— Contempt  of  Court — ^Poisa  Comitatna.] — 

The  sheriff,  in  his  sole  discretion,  has  the  right 
to  require  the  protection  and  assistance  of  the 
constabulary,  as  part  of  the  power  of  the  county, 
in  the  execution  of  writs  of  fieri  facias  of  the 
superior  courts,  whether  by  night  or  day,  and  a^ 
refusal  to  give  that  protection  and  asaistAnce 
will  be  punished  as  a  contempt  of  the  court, 
whence  the  writ  issued.  Att.-Oen,  v.  JOMaxr, 
32  L.  R.  Ir.  220— C.  A. 

Where  the  object  of  a  bill  is  to  lestraiD  pro- 
ceedings against  the  sheriff  it  is  not  improper 
to  make  the  sheriff  a  party.  Farquharson  ▼. 
PUcher,  2  Russ.  81. 

B.    DIRECTION  AND   DELIVERY  OF 
WRITS  TO. 

Direction.] — ^A  writ  of  capias  directed  to  the 
sheriff  of  London,  instead  of  sheriffs,  is  irregular. 
Barker  v.  Weedon,  2  D.  P.  C.  707  ;  1  0.  M.  &  R. 
396  ;  4  Tyr.  860  ;  3  L.  J.,  Ex.  341. 

But  if  directed  to  the  sheriffs  of  London,  the 
subsequent  insertion  of  the  word  sheriff  in  the 
singular  will  not  vitiate  it.  Irving  y.  Heaton,  4 
D.  P.  C.  638  ;  2  Scott,  798. 

A  writ  of  capias  directed  to  the  sheriffs  of 
Middlesex  is  iiTeguIar.  Jackson  v.  Jackson,  B 
D.  P.  C.  182  ;  1  C.  M.  &  R.  438  ;  5  Tyr.  136 ;  4: 
L.  J.,  Ex.  32. 

A  writ  directed  to  the  coroner  need  not  show 
upon  the  face  of  it  the  reason  why  it  is  so 
directed.  Bastard  v.  Irutch,  5  N.  &  M.  109  ;  3^ 
A.  &  E.  451  ;  4  L.  J.,  K.  B.  214. 

Belivery.] — ^A  delivery  of  a  writ  to  the  sheriff^s 
deputy  in  London  is  a  delivery  to  the  sheriff. 
Woodland  v.  Fuller,  3  P.  &  D.  670  ;  11  A.  &  E- 
859  ;  4  Jur.  743  ;  9  L.  J.,  Q.  B.  181. 

It  is  no  defence  to  an  action  for  a  Mse  return 
of  nulla  bona  to  a  fi.  fa.  to  show  that  it  was> 
delivered  at  the  sheriff's  office  at  a  quarter-past 
five  o'clock  on  the  day  on  which  it  was  return- 
able.    Towne  v.  Crowder,  2  Car.  &  P.  355. 

Second   Writ   by   different   Judgment 

Creditor.] — If  a  second  execution  creditor  levies 
a  writ  at  a  date  subsequent  to  the  first  executioa 
creditor's  levy  and  anticipates  the  first  executioa 
creditor  in  consequence  of  such  arrangement  as- 
aforesaid,  there  is  no  duty  cast  upon  the  sheriff 
to  report  the  fact  of  such  second  writ  to  the  first 
execution  creditor.    Shaw  v.  Kirhy,  52  J.  P.  18i* 

Of  Several  Writs  at  same  Time.] — Aa 

attorney,  acting  for  seven  separate  plaintiffs  ia 
different  actions,  delivered  seven  writs  of  fi.  fa. 
contemporaneously  and  in  one  packet  to  the 
sheriff : — Held,  that  the  sheriff  could  not  call  oa 
the  plaintiffs  or  their  attorney,  to  say  which 
writs  should  have  the  priority.  Ashxjoorth  v» 
Uxbridge  (^EarV),  2  D.  (K.s.)  377  ;  12  L.  J.,Q.  B. 
39  ;  7  Jur.  237. 

If  the  sheriff,  having  two  writs  in  his  hands, 
one  valid,  the  other  invalid,  arrests  on  both  at 
the  same  time,  he  may  rely  on  the  valid  writ, 
and  treat  as  detainers  any  number  of  valid  writs 
which  he  may  then  have,  or  which  may  afters 
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"WBTds  come  to  his   hands.     Hooper  v.  Lane^ 
Bupra,  col.  1131. 

But  If,  having  two  such  writs,  he  arrests  on 
the  invalid  writ  alone,  he  cannot  afterwards 
justify  the  arrest  by  the  good  writ.    Ih, 

The  sheriff  cannot,  while  a  person  is  unlaw- 
fully in  his  custody  by  virtue  of  an  arrest  on  an 
invalid  writ,  arrest  that  person  on  a  good  writ ; 
to  permit  him  to  do  so  would  be  to  allow  him  to 
take  advantage  of  his  own  wrong.    Ih. 

Distinction  on  this  point  between  writs  against 
the  person  and  against  goods.    Ih. 

The  duty  of  a  sheriff  who  has  several  writs  of 
execution  to  execute  is  to  execute  first  that  writ 
'which  is  first  delivered  to  him ;  and  when  he  has 
sold  enough  to  satisfy  that  writ,  to  sell  under 
the  next  in  order.  Therefore,  if  the  proceeds  of 
the  sale  of  the  goods  of  a  debtor  are  not  enough 
to  satisfy  the  earlier  writs  in  the  hands  of  the 
sheriff,  there  can  be  no  sale  under  the  subiie- 
quent  writs.  Crosthwaite^  Ex  parte,  Pearre,  In 
re,  64  L.  J.,  Q.  B.  316  ;  H  Q.  B.  D.  966  ;  52 
L.  T.  518  ;  33  W.  R.  614  ;  2  Morrell,  105. 

Conoiixrent  Writs  of  Fi.  Fa. — Beiiare  under — 
Pouidage — Delay  in  Withdrawing.] — An  exe- 
cution debtor  brought  an  action  against  the 
execution  creditors,  their  solicitors,  and  the 
sheriff's  officers  for  the  county  of  London,  for 
alleged  illegal  conduct  in  levying  execution. 
The  solicitors  had  issued  two  writs  of  fi.  fa.  for 
the  amount  of  the  judgment  debt  and  costs,  one 
directed  to  the  sheriff  for  the  city  of  London, 
tbe  other  to  the  sheriff  for  the  county  of  London, 
and  had  given  each  set  of  sheriffs  officers  notice 
of  the  other  writ,  and  requested  them  to  be 
careful  to  prevent  a  double  execution.  Posses- 
sion was  taken  under  both  writs.  The  execution 
in  the  city  of  London  having  been  paid  off,  the 
sheriff's  officers  for  the  county  of  London 
demanded  from  the  plaintiff  payment  of  a  sum 
which  consisted  in  part  of  fees  p)ayable  by  the 
execution  creditors,  and  did  not  withdraw  till 
payment  of  this  amount  had  been  made  under 
protest.  They  also  claimed,  but  did  not  insist 
on.  the  payment  of  poundage.  There  was  no 
evidence  of  malice  on  the  part  of  either  the 
execution  creditors  or  their  solicitors,  or  of  want 
of  reasonable  cause  for  the  course  adopted : — 
Held,  that  neither  the  issue  of,  nor  the  seizure 
under,  the  two  writs  of  fi.  fa.  was  illegal ;  that 
the  sheriffs  officers  for  the  county  of  London 
were  not  entitled  to  poundage  ;  that  they  were 
liable  to  the  plaintiff  in  nominal  damages  for 
not  having  sooner  withdrawn  ;  but  that  they 
were  not  liable  to  the  penalty  of  200/.  under 

B.  29  of  the  act.  Lee  v.  Dangar,  61  L.  J.,  Q.  B. 
780 ;  [1892]  2  Q.  B.  337 ;  66  L.  T.  548  ;  40  W.  R. 
469  ;  56  J.  F.  678— C.  A. 

Oxford,  City  of.]— The  sheriff  of  the  city  of 
Oxford  has  not  the  execution  in  Oxford  of  writs 
from  the  superior  courts.  Grainger  v.  Taunton, 
8  Bing.  (N.c.)  64  ;  5  D.  V.  C.  190 ;  3  Scott,  393  ; 
2  Hodges,  196  ;  5  L.  J.,  C.  P.  300. 

C.  LIABILITY   FOR  ACTS    OF    OFFICER. 

1.  In  What  CASEa 

Generally.] — All  actions  for  breach  of  duty  of 
the  office  of  sheriff  must  be  brought  against  the 
high  sheriff,  though  by  default  of  the  under- 
sheriff  or  bailiff.  Cameron  v.  Reynolds^  Cowp, 
403. 

A  sheriff  is  liable  for  the  acts  of  his  officer 


acting  under  colour  of  his  warrant.  Anon., 
Lofft,  81. 

The  sheriff  is  responsible  for  the  acts  of  his 
officer,  though  not  within  the  line  of  his  duty, 
provided  such  acts  are  afterwards  assented  to  or 
adopted  by  the  sheriff.  He  is  civilly  liable  for 
the  misconduct  of  his  officer  in  executing  a  writ, 
though  the  act  done  is  contrary  to  the  express 
terms  of  the  writ ;  as  if  he  takes  the  person 
under  a  fi.  fa.  Smart  v.  Hutton,  8  A.  &  £.  568, 
n.  ;  2  N.  &  M.  426. 

On  the  26th  January,  1846,  a  sheriff,  under  a 
fi.  fa.,  sued  out  by  the  plaintiff,  seized  the  defen- 
dant's goods.  At  the  plaintiff's  request  the  sale 
was  deferred.  On  the  9th  May  the  plaintiff  paid 
all  expenses  up  to  that  date,  and  wrote  to  the 
officer  in  possession,  "  Provided  the  defendant 
satisfies  all  future  claims  the  sale  may  be  post- 
poned.'* The  officer  remained  in  possession  till 
September,  and,  after  a  peremptory  order  from 
the  plaintiff,  sold  the  goods  on  the  20th  of  that 
month.  On  being  ruled,  the  sheriff  returned,  on 
the  24th  October,  that,  after  deducting  various 
sums  for  expenses  (among  which  was  an  item  of 
201.  possession  money),  he  had  34/.  ready  to  pay 
to  the  plaintiff.  The  plaintiff  applied  to  the 
court  to  order  the  sheriff  to  pay  him  the  20/. 
possession  money,  as  well  as  the  34/. : — Held, 
that  the  plaintiff,  by  his  communications  with 
and  directions  to  the  officer,  did  not  thereby  dis- 
charge the  sheriff,  and  that  the  proper  course  to 
enforce  the  sheriff's  liabQity  was  by  summary 
application,  and  not  by  an  action.  Botten  t. 
TomliMon,  16  L.  J.,  C.  P.  138. 

A  bailiff  to  whom  the  sheriff  had  given  his 
warrant  to  execute  a  fi.  fa.,  sent  a  bailiff's  assis- 
tant to  execute  it  in  the  bailiff's  absence,  which 
was  done  : — Held,  that  the  ruling  of  the  judge 
at  the  trial  that  the  sheriff  was  answerable  for 
this  actj  as  being:  done  by  colour  of  the  warrant, 
was  correct.  Gregory  v.  Cotterell,  5  El.  &  Bl. 
571  ;  25  L.  J.,  Q.  B.  33  ;  2  Jur.  (N.s.)  16  ;  4 
W.  R.  48— Ex.  Ch. 

The  judgment  debtor  paid  the  amount  at  the 
office  of  the  bailiff,  who  held  the  warrant,  in  the 
absence  of  the  bailiff,  to  an  assistant  of  the 
bailiff,  authorised  by  tbe  bailiff  to  receive  the 
money.  This  assistant  did  not  pay  it  over  to  the 
bailiff,  and  the  sheriff  never  in  fact  received  the 
money  : — Held,  that  the  ruling  of  the  judge  at 
the  trial  that  a  payment  under  such  circum- 
stances was  good  as  against  the  sheriff,  and 
satisfied  the  writ,  was  correct.    Ih, 

Wrongful  Act  of  Bailiff— Sheriff  not 

Liable.] — An  execution  debtor  brought  an  action 
against  a  sheriff  under  s.  29,  sub-s.  2,  of  the 
Sheriffs  Act,  1887,  to  recover  a  penalty  of  200/. 
on  the  ground  that  the  sheriff's  bailiff  in  execut- 
ing a  writ  of  fi,  fa.  had  not  excepted  from  seizure 
wearing  apparel,  bedding,  tools,  and  implements 
of  tnwle  to  the  value  of  5/.,  as  required  by  8  &  9 
Vict.  c.  127,  s.  8  :— Held,  that  the  liability  to  a 
penalty  was  imposed  by  the  section  onlv  upon 
the  person  actually  guilty  of  the  wrongful  act, 
and  that  the  sheriff  was,  therefore,  not  liable. 
Bagge  v.  \VhUehea4,  61  L.  J.,  Q.  B.  778  ;  [1892] 
2  Q.  B.  355  ;  66  L.  T.  815  ;  40  W.  R.  472  ;  66 
J.  P.  548—0.  A. 

BeceiTing  Xoney  without  Authority.] — If  a 

sheriff's  officer  take  money  colore  officii  for 
anything  done  in  the  course  of  his  duty,  and  to 
which  he  it  not  entitled  by  law,  an  action  lies 
against  the  sheriff,  though  there  is  no  evidence 
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that  the  money  came  to  his  hands.     Jons  v. 
Perchard^  2  Esp.  507. 

Pound  Breach  and  Sesone.] — Where  a  bailiff 
in  possession  of  goods  under  a  landlord's  distress 
receives  a  fi.  fa.  from  a  sheriff,  and  sells  the 
goods  under  it,  the  sheriff  is  liable  in  an  action 
for  pound  breach  and  rescue,  at  the  suit  of  the 
landlord.    Reddell  v.  Stowey,  2  M.  &  Rob.  358. 

Illegal  Entry.]  —  Assistants  of  a  sheriff's 
officer,  for  the  purpose  of  executing  a  fi.  fa., 
illegally  entered  the  plaintiff^s  premises  on  a 
Sunday  by  breaking  open  a  window.  They  after- 
wards, by  the  officer's  direction,  obtained 
possession  on  the  Monday  following.  On  the 
Thursday  afterwards,  the  officer  himself  entered 
the  same  premises  to  execute  a  distress  warrant : 
— Held,  that  he  was  not  barred  by  the  act  of  his 
assistants  from  selling  the  goods  when  seized  on 
a  second  time.  Percival  v.  Stamp,  9  Ex.  167  ; 
2  C.  L.  R.  282  ;  23  L.  J.,  Ex.  25  ;  2  W.  R.  14. 

Improper  Condnct  of  Sale.] — The  sale  of  goods 
under  a  fi.  fa.  having  been  fixed  for  the  26th 
July,  the  sheriff's  officer,  at  the  request  of  the 
debtor,  delayed  issuing  advertisements  till  the 
25th.  On  that  day  a  further  delay  of  some 
hours  was  granted  at  the  request  of  the  debtor's 
attorney,  who  ultimately  instructed  the  officer 
to  go  on  and  sell  at  the  same  time,  under  another 
writ  which  had  been  delivered  to  the  officer 
during  the  day.  The  goods  were  thereupon  sold 
together,  without  being  lotted,  at  a  considerable 
loss  : — Held,  that  the  interference  of  the  debtor 
did  not  make  the  officer  his  agent,  and  that  the 
sheriff  was  not  relieved  from  his  liability  in 
respect  of  the  negligent  conduct  of  his  officer  in 
conducting  the  sale.  Wright  v,  Chi  Id  ^  4  H.  &  C. 
529  ;  35  L.  J.,  Ex.  209  :  L.  R.  1  Ex.  358  ;  15 
L.  T.  141. 

Assignment.]  —  Asnignment  by  the  sheriff 
proved  by  the  bill  of  sale  of  the  under-sheriff, 
without  proof  of  the  authority  by  the  sheriff  to 
the  under-sheriff.  Wood  v.  Rawcliffe^  6  Hare, 
186  ;  11  Jur.  707,  915. 

2.  EviDENCB  TO  Connect  the  Sheeipf. 

Warrant — Prodnotion  of.] — In  an  action 
against  the  sheriff,  whose  officer  has  seized  the 
goods  of  A.,  under  a  fi.  fa.  against  B.,  it  is  suffi- 
cient to  produce  the  warrant  without  producing 
the  writ  ;  and  it  lies  upon  the  sheriff  to  show 
that  no  such  writ  issued.  Glbbin»  v.  PhillipSj 
2  M.  &  Ry.  238  ;  7  B.  &  C.  529,  535,  n. ;  6  L.  J. 
(0.8.)  K.  B.  209. 

In  an  action  against  the  sheriff  for  the  wrong- 
ful act  of  a  bailiff,  it  is  not  enough,  in  order  to 
affect  the  sheriff,  to  prove  him  a  general  bailiff, 
and  that  he  had  given  a  bond  of  indemnity  to 
the  sheriff  as  such,  together  with  proving  the 
copy  of  a  warrant  under  which  he  entered  and 
seized  the  plaintiff's  goods ;  but  the  privity 
between  such  bailiff  and  the  sheriff  must  be 
established  in  the  particular  transaction  on  the 
best  evidence,  by  proving  the  original  warrant 
of  execution  directed  by  the  sheriff  to  such 
bailiff ;  or  at  least  by  proving  such  notice  to 
produce  it,  as  will,  in  case  of  non -production,  let 
in  secondary  evidence  of  its  contents.  Drake  v. 
Sykes,  7  Term.  Rep. 

In  an  action  against  the  sheriff  for  seizing  the 
plaintiff's  goods,  to  connect  him  with  the  tres- 
pass, it  is  sufficient  to  prove  the  warrant  under 


which  the  goods  were  seized  by  the  bailiff.    Orey 
V.  Smith,  1  Camp.  387. 

In  an  action  against  a  sheriff^s  officer  for  an 
illegal  arrest,  it  is  evidence  against  him  that  the 
warrant  was  directed  to  him.  Slack  v.  London 
Sherijf,  1  Esp.  42. 

In  an  action  against  a  sheriff  for  seizing  and 
converting  goods  as  the  goods  of  A.,  in  which 
the  plaintiff  claimed  property  under  a  prior  bill 
of  sale  from  A.,  the  plaintiff,  to  connect  the 
sheriff  with  the  transaction,  put  in  in  evidence 
his  warrant  to  his  officer  to  levy  on  the  goods  of 
A.,  which  warrant  recited  a  fi.  fa.  at  the  soit  of 
an  execution  creditor  : — Held,  that  the  recital  in 
the  writ  was  sufficient  evidence,  and  that  the 
sheriff  was  not  obliged  to  put  in  the  judgment  or 
the  fi.  fa.  Jiessey  v.  Wind/uivi,  6  Q.  B.  166  ;  14 
L.  J.,  Q.  B.  7;  8  Jur.  824.  See  WhUe  y. 
Morris,  11  C.  B.  1015  ;  21 L.  J.,  C.  P.  185. 


When  Prodnotion    will   be 


with.] — The  regular  way  of  connecting  the 
sheriff  with  his  officer,  so  as  to  make  him  re- 
sponsible, is  by  the  production  of  the  warrant ; 
but  any  recognition  by  the  sheriff  that  the  officer 
acted  under  his  authority  will  dispense  with  the 
necessity  of  producing  it,  Jones  v.  Wood,  3 
Camp.  228. 

Where  the  sheriff  of  the  county  palatine  of 
Lancaster  was  sued  for  goods  alleged  to  have 
been  wrongfully  seized  and  sold  under  an  execu- 
tion, and  the  defence  was,  that  the  plaintiff 
claimed  the  goods  by  virtue  of  an  assignment, 
which  was  void  as  against  creditors  : — Held, 
that  the  sheriff  could  take  advantage  of  this 
defence  without,  as  in  ordinary  cases  showing 
his  authority  by  proof  of  the  writ,  and  that  proof 
of  the  mandate  to  him  from  the  chancellor  of  the 
county,  was  sufficient  for  the  purpose.  Ogden  v. 
Hesketh,  2  Car.  &  K.  772. 

In  an  action  against  a  sheriff  for  not  arresting 
under  a  ca.  sa.,  in  order  to  connect  the  sheriff 
with  the  transaction,  the  bailiff  (who  had  not 
been  served  with  a  subpoena  duces  tecum) 
proved,  that  when  the  defendant  went  out  of 
office  the  warrant  was  sent  to  the  persons  who, 
while  the  defendant  was  sheriff,  acted  as  the 
London  agents,  and  who  were  also  his  attorneys 
on  the  record : — Held,  that  notice  to  them  to 
produce  the  warrant,  after  the  defendant  had 
gone  out  of  office,  was  sufficient  to  entitle  the 
the  plaintiff  to  give  secondary  evidence  of  its  con- 
tents. Suter  v.  Bvrrell,  2  H.  &  N.  867 ;  27 
L.  J.,  £)x.  193. 

In  order  to  charge  the  sheriff  with  the  act  of 
the  bailiff  in  an  action  for  extortion,  it  is  not 
sufficient  to  produce  a  copy  of  the  precept  with 
the  bailiff's  name  indorsed  upon  it,  although  the 
sheriff  has  returned  cepi  corpus  ;  the  plaintiff  in 
such  case  must  either  produce  the  warrant,  or 
prove  some  recognition  of  the  act  of  the  bailiff 
by  the  sheriff.  Martin  v.  Bell,  1  Stark.  413  ;  6 
M.  &  S.  220  ;  18  R.  R.  354. 

In  an  action  for  a  penalty  against  the  sheriff 
for  taking  the  plaintiff,  who  had  been  arrested 
by  the  sheriff,  to  a  public  drinking-house  without 
the  plaintiff's  consent,  the  plea  traversed  the 
taking  the  plaintiff  to  the  diiuking-house  with- 
out his  consent.  Evidence  was  given  at  the  trial 
the  the  same  officer  of  the  sheriff  who  arrested 
the  plaintiff  also  took  him  to  the  drinking-house 
against  his  consent : — Held,  that  as  the  plea  ad- 
mitted the  officer  who  arrested  was  the  sheriff's 
agent,  and  the  evidence  showed  that  the  same 
officer  took  the  plaintiff  to  the  drinking-house,  it 
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'Was  not  necessary  to  produce  the  warrant  to 
jxiake  him  liable.  Barthavi  v.  Bullock^  2  P.  & 
X>.  241  ;  10  A.  &  E.  23. 

Wlien  Warrant  has  been   Lost]  —  A 


sheriffB  officer  proved  that  he  had  seized  goods 
under  a  warrant  on  a  fi.  fa.,  which  was  brought 
to  him  by  his  man,  who  told  him  that  he  had 
obtained  it  from  the  sheriffs  office.  The  officer 
nlso  stated,  that  he  knew  the  handwriting  on  the 
-warrant,  which  he  had  subsequently  lost : — 
Held,  that  this  was  sufficient  evidence  to  prove 
■that  the  officer  acted  under  the  authority  of  the 
sheriff.  Moon  v.  Bnphael^  2  Scott,  489  ;  2  Bing. 
<N.C.)  810  ;  1  Hodges,  289  ;  7  Car.  &  P.  115  ;  o 
JL,  J.,  C.  P.  46. 

A  sherifTs  officer,  after  making  a  seizure, 
lianded  over  the  warrant  to  the  auctioneer  by 
-whom  the  goods  were  sold.  Diligent  search 
bad  been  made  for  the  warrant  among  the 
papers  of  the  auctioneer  (who  was  deceased), 
but  it  could  not  be  found,  nor  was  it  annexed  to 
the  returns  of  the  sale  delivered  into  the  excise 
office  : — Held,  sufficient  to  let  in  secondary  evi- 
dence of  the  contents  of  the  warrant,  in  order  to 
connect  the  sheriff  with  the  officer,  and  that  it 
vras  not  necessary  to  produce  the  supervisor  for 
the  district  through  whom  the  returns  were 
made  to  the  excise  office,  or  to  show  that  a  search 
had  been  made  among  his  papers.  Minshall  v. 
Zloyd,  2  M.  &  W.  450  ;  6  L.  J.,  Ex.  115. 

Officer  need  not  be  Sworn.] — A  sheriff^s 


officer  subpoenaed  to  produce  his  warrant,  need 
not  be  sworn.  Bex  v.  Menlis,  M.  &  M.  515,  n. 
fi.  P.,  Shepherd  v.  Whehle,  8  Car.  &  P.  534. 

Indorsement  on  Writ.] — In  an  action  against 
the  sheriff,  for  not  arresting  a  party,  proof  of  the 
indorsement  of  the  officer's  name  on  the  writ  by 
ji  clerk  in  the  under-sheriff's  office,  is  sufficient 
to  connect  such  officer  with  the  sheriff,  and  show 
that  the  indorsement  was  made  with  his  autho- 
rity, without  calling  the  officer  himself,  or  pro- 
ducing the  warrant  under  which  he  acted. 
I'ranclt  v.  Keave,  6  Moore,  120  ;  3  Br.  &  B.  126. 

In  order  to  connect  the  sheriff  with  the  act  of 
his  bailiff,  it  is  sufficient  to  produce  the  writ 
with  the  name  of  the  bailiff  indorsed  upon  it,  in 
the  sheriffs  office,  without  proving  an  authority 
to  indorse  upon  the  writ  the  name  of  the  bailiff 
by  whom  it  is  to  be  executed.  Tealby  v.  Gait- 
soigne,  2  Stark.  202. 

But  it  was  afterwards  held  that  it  was  not 
sufficient.  Morgan  v.  BrydgeSj  2  Stark.  314  ;  1 
B.  &  Aid.  647. 

An  indorsement  upon  the  writ  (returned  and 
iiled  by  the  sheriff)  of  the  name  of  the  officer  is 
not  sufficient  to  make  the  sheriff  responsible 
without  proving  that  his  name  was  written  upon 
it  by  the  authority  or  with  the  privity  of  the 
sheriff,  mil  v.  Middlesex  iSheriff),  Holt,  217  ; 
7  Taunt.  8. 

In  an  action  against  the  sheriff  for  the  extor- 
tion of  his  office],  the  plaiutiff  proved  an  ex- 
amined copy  of  the  writ  on  which  the  officer's 
name  was  indorsed,  and  that  a  person  of  that 
name  actually  executed  the  writ,  and  that  the 
course  of  the  sheriff's  office  was  that  the  name  of 
the  officer  to  whom  the  warrant  was  granted  was 
usually  indorsed  on  the  writ : — Held,  sufficient 
prim^  facie  evidence  to  connect  the  sheriff  with 
the  acts  of  the  officer.  S<*ott  v.  Marshall^  2 
O.  &  J.  238  ;  2  Tjr.  267  ;  1  L.  J.,  Ex.  97. 

Where,  in  an  action  for  an  escape  against  the 
sheriff,  the  writ  in  the  former  action  was  pro- 


duced to  connect  him  with  his  officer,  on  which 
was  indorsed  "warrant  to  B.,"  who,  on  being 
called,  btated  that  he  had  delivered  the  warrant 
to  another  who  did  not  produce  it : — Held,  that 
it  should  have  been  left  to  the  jury  to  say 
whether  B.  acted  xmder  the  sheritTs  authority, 
the  indorsement  being  prim&  facie  evidence  that 
he  did  so  act.  Fermor  v.  Phillips,  5  Moore,  184, 
n. ;  3  Br.  &  B.  27,  n. ;  Holt,  637  ;  17  R.  R.  675. 
A  sheriff  obtained  judgment  against  A.,  in  an 
action  on  a  bail-bond.  On  this  a  fi.  fa.  issued, 
directed  to  the  coroner.  S.,  who  was  attorney 
for  the  sheriff,  and  also  for  others,  indorsed  the 
name  of  the  sheriff*8  officer  on  the  writ ;  the 
coroner's  broker  seized  a  barge,  which  was  bought 
by  B.,  and  the  price  paid  to  the  officer ;  subse- 
quently the  barge  was  claimed  by  others,  and  B. 
lost  his  purchase  : — Held,  that  under  these  cir- 
cumstances the  officer  was  not  the  agent  of  the 
sheriff,  so  as  to  make  the  sheriff  liable  for  money 
had  and  received  at  the  suit  of  B.,  although  it 
was  proved  to  be  the  practice  at  the  sheriff's 
office  to  indorse  the  name  of  the  officer  on  the 
writ.  Sarjeant  v.  Coivany  6  Car.  &:  P.  492  ;  1  C. 
&  M.  491  ;  3  Tyr.  638  ;  2  L.  J.,  Ex.  235. 

SherifTs  Betnm.]— The  writ  with  the  sheriff  s 
return  upon  it  is  only  evidence  against  him  to 
the  extent  of  his  duty  under  it,  and  it  is  no  part 
of  his  duty  to  annex  the  officer's  name  to  the  re- 
turn. Hill  v.  Middlesex  Sheriffs  Holt,  217  ;  7 
Taunt.  8. 

In  an  action  by  the  assignees  of  a  bankrupt, 
for  gocxls  taken  by  the  sheriff  under  an  execution, 
it  appeare<l  that  the  goods  were  taken  at  about 
that  period  of  the  year  when  the  sheriffs  were 
char<ged  ;  and  it  was  proved  that  a  witness,  after 
the  cause  was  set  down  for  trial,  saw  a  form  of 
return  indorsed  on  the  writ,  which  had  nevei 
been  returned.  This  form  of  return  was  signed 
bv  the  sheriff  ; — Held,  to  be  sufficient  evidence 
that  he  was  the  sheriff  who  executed  the  writ ; 
I  and  that  if  the  writ,  when  produced  at  the  trial, 
has  his  name  erased,  and  the*  name  of  the  pre- 
vious sheriff  substituted,  it  will  be  a  question  for 
the  jury,  whether  that  substitution  was  made  to 
con-ect  a  mistake,  or  to  defeat  the  plaintiff. 
I  Whitehimxe  v.  Athinson,  3  Car.  &  V.  344. 

In  an  action  against  a  surviving  sheriff  of 
London,  a  return  to  a  writ  directed  to  both  the 
Fheriffs.  purporting  to  be  the  return  of  both,  is 
conclusive  to  show  that  the  return  was  autho- 
rised by  the  survivor.  Carlile  v.  Parkins,  3 
Stark.  163. 

A  written  memorandum  of  an  arrest,  and  of  the 
place  where  it  occurred,  made  by  a  sheriffs  officer 
at  the  time  of  the  caption,  and  sent  by  him  im- 
mediately to  the  sheriffs  office,  and  there  filed 
in  the  course  of  business,  is  not,  after  the  death 
of  the  officer,  evidence  of  the  place  of  arrest  in 
an  action,  between  a  bankrupt  and  his  assignees. 
Cliambers  v.  Bernasconi,  1  Tyr.  835  ;  1  C.  &  J. 
451.  Affirmed,  1  C,  M.  &  R.  347  ;  4  Tyr.  531  ; 
3  L.  J.,  Ex.  37.^— Ex.  Cb. 

Evidence  as  to  Time  of  Ezeontion.] — A  sheriff's 
officer,  having  a  ii.  fa.  against  A.,  called  at  his 
house  when  he  was  from  home,  waited  till  he 
returned,  and  then  informed  him  of  his  business  : 
— Held,  sufficient  evidence  to  warrant  the  jury 
in  finding  that  the  writ  was  executed  at  the  rime 
of  the  officer's  entry.  Bird  v,  Bass,  6  Man.  &  G, 
143  ;  6  Scott  (N.B.)  928. 

Admissions  by  Officers.] — In  an  action  against 
the  sheriff,  admissions  by  the  under-sheriff  are 
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not  evideiicei  unless  they  accompany  some  offi- 
cial act  of  the  latter,  or  tend  to  charge  himself. 
Snowhall  y.  Ooodrieke,  4  fi.  &  Ad.  451  ;  1  N.  & 
M.  235  ;  2  L.  J.,  K.  B.  53. 

Therefore,  in  an  action  against  the  sheriff  for 
taking  illegal  poundage,  declarations  of  the 
under-sheriff,  after  he  was  out  of  office,  are  not 
admissible  to  prove  that  the  bailiff  charged  with 
having  committed  the  extortion  was  the  sheriff's 
authorised  agent.    J  b. 

In  an  action  agaiust  the  sheriff  for  taking  the 
goods  of  the  plaintiff,  an  affidavit  made  by  the 
officer  under  the  interpleader  act,  respecting  the 
goods,  is  admissible  to  prove  that  the  officer  who 
seized  the  goods  is  the  servant  of  the  sheriff. 
Brickhill  v.  HuUe,  2  N.  &  P.  426 ;  7  A.  &  E.  454 ; 
7  L.  J.,  Q.  B.  18.  See  Gardiner  v.  Mtfult,  2  P.  & 
D.  403  ;  10  A.  &  E.  464  ;  8  L.  J.,  Q.  B.  270. 

In  an  action  against  the  sheriff  for  a  false 
return  to  a  writ,  what  was  said  by  the  bailiff, 
to  whom  the  warraut  under  it  was  directed, 
when  asked  by  the  plaintiff's  attorney,  before 
the  retui*n  of  the  writ,  why  he  did  not  execute 
it,  is  evidence  against  the  sheriff.  Xorth  v. 
Mlddlejtex  JSheriJf,  1  Camp.  389  ;  10  R.  R.  710. 

So,  declarations  made  by  him  whilst  the  party 
was  in  his  custody  may  be  given  in  evidence  in 
an  action  for  an  e»cape  against  the  sheriff. 
Bnwuher  v.  Wdtt  ShtriJT,  I  Camp.  391. 

Declarations  made  by  an  officer  whilst  in  pos- 
session of  goods,  after  the  return  of  the  fi.  fa.,  are 
evidence  against  the  sheriff ;  and  no  new  warrant 
is  necessary  after  a  venditioni  exponas  to  connect 
the  officer  with  the  sheriff.  Jacobs  v .  Humphrey ^ 
2  C.  &  M.  413  ;  4  Tyr.  272  ;  3  L.  J.,  Ex.  82. 

Kotioe  to  Under-Sheriff— How  far  Notice  to 
Sheriff.] — In  an  action  against  the  sheriff  for 
not  arresting  a  person  on  mesne  procest*,  notice 
of  this  person  being  within  the  defendant's 
bailiwick,  given  to  the  under-sheriff's  agent  in 
town,  is  no  evidence  of  such  notice  to  the  sheriff. 
Gibbon  V.  Engcx  Shenff,  2  Camp.  189  ;  11  R.  R. 
692. 

3.  Special  Bailiffs. 

Appointment    of  —  Discharge    of  Sheriff.] — 

Where  a  plaintiff  appoints  his  own  bailiff  to 
execute  a  writ,  the  sheriff  is  relieved  from  all 
responsibility,  until  the  party  is  arresteii,  and 
delivered  into  the  actual  custody  of  the  sheriff. 
IWd  V.  Levhe,  1  N.  &  P.  737  ;  6  A.  &  E.  699  ;  6 
L.  J.,  K.  B.  150. 

F.,  commencing  an  action  against  D.,  wrote 
to  the  sheriff,  "  F.  «?.  D.  :  I  enclose  you  a  writ 
herein,  and  shall  feel  obliged  by  your  granting  a 
warrant  thereon,  directed  to  M.  and  B. ;  I  shall 
write  to  B.  in  a  day  or  two."  The  warrant  was 
accordingly  mnde  out,  imd  was  afterwards  di- 
rected to  B. : — Held,  sufficient  evidence,  that  B. 
was  employed  by  F.  as  a  special  bailiff.    lb. 

Appointing  a  special  bailiff,  or  giving  special 
directions  to  a  particular  bailiff  for  the  execution 
of  a  li.  fa.  discharges  the  sheriff.  Porter  v. 
Vifirr,  1  Chit.  613,  n. 

So,  the  sheriff  is  discharged  by  the  plaintiff's 
appointing  a  s[>ecial  bailiff  and  agent  to  manage 
the  sale  of  goo<l3  seized  under  a  h.  fa.,  although 
the  sheriff  had  returned  that  he  had  sold,  and 
that  he  had  paid  a  sum  illegally  deducted  for 
the  auction.  Palliater  v.  Pallinter,  1  Chit. 
614,  n. 

What    Sufficient   to    Conititnte.] — The 


plaintiff's  attorney  being  about  to  issue  a  ca.  sa. 


against  H.  at  the  suit  of  the  plaintiff,  requested 
of  the  sheriff  a  particular  sheriff's  officer ;  de- 
livered the  warrant  to  that  officer ;  took  him  in 
his  carriage  to  the  scene  of  action,  and  then 
encouraged  an  illegal  arrest,  from  which  H.  after- 
wai-ds  escaped  : — Held,  that  the  plaintiff  oould 
not  sue  the  sheriff  for  such  escape,  and  that  the 
officer  must  be  taken  to  be  his  special  bailiff. 
Doe  v.  Try,  5  Bing.  (N.C.)  673  ;  7  D.  P.  C.  636  ; 
7  Scott,  704  ;  8  L.  J.,  C.  P.  846 

A  mere  request  that  a  particular  officer  may  be 
employed  in  the  execution  of  process,  does  not 
constitute  that  officer  a  special  bailiff  of  the 
party.  Corbet  v.  Brown,  6  D.  P.  C.  794.  S.  P., 
Balson  v.  Meggat,  4  D.  P.  C.  557. 

Judgment  having  been  signed  against  a  defen- 
dant, the  plaintiff's  attorney  sent  two  writs  of 
ca.  sa.  to  a  sheriff's  officer,  with  directions  to 
arrest  the  party,  and  instructions  as  to  where  he 
was  likely  to  be  found.  The  officer  having  sent 
back  thcbC  writs  they  were  then  sent  to  the 
uiider-sherifP,  with  directions  to  forward  war- 
rants to  the  same  officer  : — Held,  that  these 
facts  did  not  amount  to  an  appointment  of 
that  officer  as  a  special  bailiff,  so  as  to  exonerate 
the  sheriff.  Alderson  v.  Bavenpi^rty  1  D.  &  L. 
966;  13  M.  &  W.  42  ;  13  L.  J.,  Ex.  352;  8 
Jur.  650. 

Semble,  the  mere  writing  of  the  name  of  a 
particular  officer  on  the  back  of  a  ii.  fa.  or  a  ca. 
sa.,  in  the  place  where  the  directions  to  levy  or 
arrest  are  written,  ooupled  with  a  letter  by  the 
plaintiff's  attorney,  directing  the  particular 
officer  to  hold  possession  after  a  levy,  is  not 
sufficient  to  constitute  an  appointment  as  special 
bailiff.  Seal  v.  Undwn,  2  B.  C.  Rep.  56  ;  4  D.  & 
L.  760;  llJur.  610. 

Effiect  as  regards  Bnlingthe  Sheriif  to  Setcn.] 

— The  general  nile  is,  that,  where  a  plaintiff  ap- 
points a  special  bailiff,  he  cannot  rule  the  sheriif 
to  return  a  writ  of  fi.  ta. :  but  where  such  a  rule 
had  been  obtained,  and  the  object  was  to  procure 
a  return  of  nulla  bona,  with  a  view  to  sue  oat 
a  ca.  sa.,  the  court  discharged  a  rule  on  the  part 
of  the  sheriff  to  set  the  rule  aside  upon  payment 
of  costs  by  the  plaintiff,  the  plaintiff  also  under- 
taking not  to  bring  an  action.  Harding  v.  Holdtr 
or  Holdtn,  9  D.  P.  C.  659  ;  3  Scott  (N.R.)  293  ; 
2  Man.  &  G.  914. 

Plai&tiif  Attending  when  Ooods  Beiied.]— If 

a  man  employing  an  officer  attends  with  the 
officer,  who  seizes  in  his  presence  the  goods  of  a 
third  person,  under  an  execution  which  he  has 
sued  out,  he  makes  himself  resi^onsible  for  the 
officer's  acts.  Meredith  v.  Flaxman,  6  Car.  & 
P.  9y. 

4.  Sureties  for  Officers. 

Extent  of  Liability  of.]-— The  sureties  of  a 
sheriff's  officer  are  only  liable  for  the  due  per- 
formance of  the  officer's  duty.  Cook  v.  Palmer^ 
6  B.  &C.  739  ;  9  D.  &  R.  723  ;  5  L.  J.  (O.8.)  K.  B. 
234. 

Therefore,  when  the  officer  entered  into  an 
agreement  on  the  sale  of  goods  taken  in  execu- 
tion, and  thereby  exceeded  his  authority,  they 
were  held  not  to  be  liable  for  money  bad  and  re- 
ceived under  this  agreement.     lb. 

Where  a  keeper  of  a  county  gaol  covenanted 
with  the  sheriff  "that  he  would  personally  attend 
the  assizes  and  general  quarter  sessions  of  the 
county,  and  convey  prisoners,  when  ordered  to  be 
removed  by  habeas  corpus,  safely  and  without 
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escape,  from  the  gaol  to  such  place  as  the  writ 
abould  direct'* ;  aud  he  and  two  sureties  gave  the 
sheriff  a  bond  for  the  due  perfoi-mance  of  such 
covenants  ;  and  the  former  being  in  attendance 
at  the  quarter  sessions,  the  sheriff,  on  receiving  a 
habeas  corpus  for  the  removal  of  a  prisoner, 
directed  a  warrant  for  that  purpose  to  the  de- 
fendant and  S.,  '*  bj  him  (the  sheriff)  for  that 
time  only  thereto  specially  appointed  "  ;  and  S., 
"who  was  the  defendant's  turnltey,  proceeded  with 
the  prisoner  towards  the  place  of  destination,  but 
allowed  him  to  escape : — Held,  that  the  sheriff 
having  sjjecially  directed  the  warrant  to  S.,  ancl 
appointed  him  for  that  particular  purpose, 
neither  the  gaoler  nor  his  sureties  were  liable  on 
the  bond,  for  a  breach  of  the  covenunts  con- 
tained in  the  indenture.  Ryland  v.  Lavetuler^ 
9  Moore,  71 ;  2  Bing.  66 ;  2  L.  J.  (o.s.)  C.  P. 
116. 

An  action  by  a  sheriff  against  the  sureties  of 
his  bailiff,  on  a  deed  to  indemnify  the  sheriff 
from  costK,  touching  or  concerning  any  matter 
^'herein  the  bailiff  should  act  as  bailiff,  and  to 
indemnify  him  from  all  damage,  loss,  costs,  dec, 
by  reason  of  any  return,  and  against  all  loss, 
costs,  &c.,  the  sheriff  should  be  liable  to  by  reason 
of  returning,  not  returning,  or  misretuming  any 
writ,  by  the  act  or  default  of  the  bailiff,  may  be 
maintained,  where  costs  or  loss  have  been  in- 
curred by  the  sheriff  in  defending  an  action,  if 
he  has  been  damnified  by  consequence  of  the  act 
of  the  baliff,  although  the  bailiff  may  not  have 
done  anything  wrong  in  the  matter  wherein  he 
acted,  in  respect  of  which  the  action  had  been 
brought  against  the  sheriff,  or  the  loss  had  been 
sustained.  Farehrother  v.  Wurtley^  1  Tyr.  424  ; 
1  C.  &  J.  54» ;  6  Car.  &  P.  102  ;  y  L.  J.  (o.s.; 
Ex.  166. 

If  a  sheriff  defends  an  action  for  a  false  return 
as  well  as  he  can,  he  may  recover  his  costs  from 
the  sureties  of  his  bailiff  who  executed  the  writ ; 
though  he  has  a  verdict  against  him,  on  the 
ground  that  evidence  was  not  produced,  which, 
in  another  and  subsequent  suit  between  other 
parties,  involving  the  same  question,  was  ob- 
tained.   Ih, 


When  Sheriff  CompromiBes  an   Action 


brought  against  him.] — If,  after  he  has  obtained 
a  rule  nisi  for  a  new  trial,  he  compromises  the 
suit,  with  the  assent  of  some  of  the  sureties,  by 
paying  a  less  bum  for  damages  than  would  be  re- 
coverable, and  a. less  sum  for  Custs  than  were 
incurred,  he  may  recover  his  own  costs  against 
the  surety  who  did  not  assent,  if  it  appeai-s  that 
the  compromise  was,  under  the  circumstances, 
reasonable.    J  b. 

Retaking  firom,  in  Ireland.] — Retaking  from 
special  bailiff  a  man's  own  goods  without  force, 
no  criminal  rescue  under  27  &  28  Vict.  c.  99, 
s.  26  (the  Civil  Bill  Courts  Procedure  Amendment 
Act  (Ireland),  1864),  or  at  common  law.  Jieg,  v. 
WaUhe,  Iv.  K.  IOC.  L.  511. 

Indemnity  Bond  procured  by  Prand  of  Sheriff^B 
Officer.] — A  sheriff  cannot  recover  on  an  indem- 
nity bond  which  has  been  produced  by  the  fraud 
of  his  own  officer.  Raphael  v.  Goodman^  3  N.  & 
P.  547  ;  8  A.  &  E.  565  ;  1  W.,  W.  &  H.  363  ;  7 
L.  J.,  Q.  B.  220. 

A  plea  to  an  action  on  such  a  bond,  that  it 
was  obtained  by  the  sheriff  and  others  in 
coUusion  with  him  by  fraud  and  covin,  is  a  good 
plea.    Jb, 


How  Biflchargod.] — A  man  who  becomes  surety 
for  an  officer  to  the  sheriff  cannot  discharge  hia 
obligation  within  the  year,  without  the  consent 
of  the  sheriff  and  of  the  other  sureties.  Martin 
V.  Wenvtan^  Lofft,  225. 

D.    DUTY  AND  LIABILITY  OF. 
1.  On  Crown  Pbocess. 

The  duty  of  the  sheriff  with  respect  to  the  roll 
of  fines  sent  to  him  by  the  clerk  of  the  peace 
pursuant  to  3  Geo.  4,  c.  46  (the  Levy  of  Fines 
Act,  1822),  is  not  purely  ministerial,  and  the 
sheriff  is  not  justified  in  levying  a  fine  stated  in 
the  roll  to  be  unpaid,  when  the  amount  has  been 
paid  to  the  sheriff  himself  before  receiving  the 
roll.  WUdri  V.  Mifrrii,  22  L.  J.,  M.  C.  4  ;  16 
Jur.  1115;  1  W.  R.  66. 

If  a  deputy  sheriff  in  possession  of  goods  seized 
under  an  immediate  extent,  on  receiving  a  sub- 
se  fuent  fi.  fa.,  at  the  suit  of  a  subject,  contracts, 
wiih  the  judgraent-ci editor  to  deliver  him  a 
certain  quantity  of  the  goods  on  his  paying  into 
the  sheriff's  hands  the  debt  due  to  the  crow^n, 
which  is  accordingly  paid,  and  if,  afterwards^ 
whilst  his  officer  is  in  the  act  of  delivering  and 
measuring  the  quantity,  the  goods  are  rescued, 
the  sheriff  is  liable  on  such  contract  to  the  judg- 
ment-creditor, who  may  maintain  an  action  on 
the  contract,  or  recover  on  a  common  count  for 
goods  sold  and  delivered,  or  money  had  and  re* 
ceived  ;  and  a  beginning  to  measure  and  deliver 
is  not  such  a  delivery  as  will  satisfy  this 
particular  contract.  Thomas  v.  Ptarte^  5  Price, 
578. 

Sesnons  ditcharging  Defendant  before  Money 
paid  over.] — Where,  upon  a  recognizance  for- 
feited at  quarter  sessions,  the  sheriff  has  levied 
part  of  the  penalty  aud  has  the  defendant  in 
execution  for  the  residue,  the  session  have  juris- 
diction over  the  whole  recognisance  ;  and  if  the 
sheriff  has  notice  that  they  have  discharged  the 
defendant  wholly  therefrom,  before  the  money 
levied  had  been  paid  over  to  the  treasury,  an 
action  lies  against  the  sheriff  for  the  amount. 
Harper \.  Haytmt^  6  M.&  Ry.  307  ;  8  L.  J.  (0.8.) 
M.  C.  12y. 

2.  On  Writ  of  Fieri  Facias. 
a.  Manner  of  Executing'. 

Amount  to  be  Seiied.] — The  duty  of  a  sheriff, 
in  the  first  instance,  is  to  seize  so  much  goods  as 
will  be  reasonably  bufficient,  if  sold,  to  satisfy 
the  sum  indorsed  on  the  writ  ;  and  his  duty  to 
seize  in  respect  of  rent  does  not  arise  until  the 
landlord  has  made  a  claim,  when,  on  the  refusal 
of  the  tenant  to  pay  the  rent,  the  sheriff  is  bound 
to  levy  it  under  the  writ,  and.  consequently,  to 
seize  to  a  larger  amount.  Gawler  v.  ChayUHj  % 
Ex.003;  18  L.  J.,  Ex.42. 

Breaking  open  Doors.] — A  sheriff  having  en- 
tered at  the  open  doors  of  a  house  need  not 
demand  to  have  the  inner  doors  opened  to  him 
before  he  breaks  them,  in  order  to  take,  under  a 
ti.  fa.,  goods  which  are  within  the  house.  Hutching 
son  V.  Birch,  4  Taunt.  619  ;  13  R.  R.  703.  And 
see  Johiuoa  v.  Leigh^  1  Marsh.  565  ;  6  Taunt. 
246  ;  16  R.  R.  614. 

Where  the  sheriff  was  lawfully  in  a  room  occu- 
pied by  an  under-tenant  of  the  plaintiff  in  hi^ 
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dwelling-honse,  and  had  entered  the  residue  of  the 
dwelling  through  an  open  door  communicating 
between  the  two  tenements,  in  order  to  seize  the 
plaintiffs  goods ;  and  having  seized  the  goods, 
was  unable  to  cany  them  away  without  himself 
opening  the  outer  door,  which  was  locked,  neither 
the  plaintiff  nor  anyone  on  his  behalf  being  pre- 
sent whom  the  sheriff  could  request  to  open  the 
door : — Held,  that  he  was  justified  in  breaking 
the  outer  door  and  the  lock  thereof,  in  order  to 
carry  away  the  goods.  Pugh  v.  Chriffiths^  3  N.  & 
P.  187  ;  7  A.  &  E.  827  ;  7  L.  J.,  Q.  B.  169. 

A  sheriff's  officer,  in  execution  of  available 
writ,  peaceably  obtained  entrance  by  the  outer 
door,  but  before  he  could  make  an  actual  arrest 
was  forcibly  expelled  from  the  house,  and  the 
outer  door  fastened  against  him.  The  officer 
obtained  assistance,  broke  open  the  outer  door, 
and  made  the  arrest : — Held,  that  the  officer  was 
justified  in  so  doing.  Held,  also,  that  demand  of 
re-entry  under  such  circumstances  was  not  requi- 
site to  justify  his  breaking  open  the  outer  door. 
Aga  Kurboolie  Mahomed  v.  Iteg.^  4  Moore,  P.  C. 
239. 

Quaere,  if  indictment  for  an  assault  and  false 
imprisonment  will,  under  such  circumstances,  lie 
against  the  sheriff's  officer.    lb, 

Searohing  House  of  Adminiitratrix.] — Under 
a  fi.  fa.  against  the  goods  of  an  intestate,  in  the 
hands  of  his  administratrix,  or  of  the  husband  of 
the  administratrix  in  her  right  since  her  mar- 
riage, the  sheriff  may  justify  entering  the  house 
of  the  husband  to  search  tor  goods  of  the  in- 
testate, though  none  are  found  therein,  because 
that  is  the  most  natural  place  of  custody  for 
them.  Cooke  v.  Birt^  5  Taunt.  765  ;  1  Marsh. 
333  ;  16  R.  B.  652. 

Seinre  on  Sunday — ^Withdrawal — Subsequent 
Seitnre  on  Thnnday — Effiset  of.]— A  warrant 
having  been  directed  to  the  defendant  as  bailiff 
on  a  fi.  fa.  against  the  plaintiff*s  goods  on  Sunday, 
some  assistants  employed  by  the  defendant  broke 
into  the  plaintiff's  house  and  seized  his  goods. 
They  continued  in  possession  until  the  following 
Tuesday,  when  they  withdrew.  They  returned 
on  the  following  Thursday  and  proceeded  to  lot 
the  goods  for  sale,  and  remained  in  possession 
until  the  Saturday,  when  the  defendant,  for  the 
-^ist  time,  came  on  the  premises  and  sold  the 
{foods  under  the  writ  and  warrant : — Held,  that 
the  sale  was  not  vitiated  by  the  previous  illegal 
«eizure  of  the  goods,  since  the  principle  which 
governs  an  arrest  of  the  person  does  not  apply 
to  an  execution  against  goods.  Percival  v.  Stavip, 
9  Ex.  167  ;  2  C.  L.  R.  282  ;  23  L.  J.,  Ex.  25  ;  2 
W.  R.  14. 

b.  Notice  to  Withdraw. 

What  Amoonta  to.] — Under  a  fi.  fa.  at  the  suit 
of  P.,  lodged  with  the  sheriff  of  Hants,  the  goods 
of  the  execution  debtor  were  seized.  Before  the 
return  of  the  writ,  P.  issued  a  ca.  sa.,  under 
"which  the  debtor  was  arrested  in  Middlesex.  The 
attorney  of  P.  by  letter  directed  the  sheriff  of 
Hants  to  withdraw  the  fi.  fa.  There  was  at  the 
time  another  fi.  fa.,  at  the  suit  of  W.,  lodged  with 
the  sheriff,  and  no  directions  were  in  fact  given 
to  the  bailiff  in  possession  to  withdraw,  and  he 
continued  in  possession  holding  both  warrants  ; 
an  order  was  subsequently  made  by  a  judge  that, 
upon  payment  of  the  debt  to  P.  on  a  day  men- 
tioned, no  ca.  sa.  should  be  issued  against  the 
debtor  ;  but  that  in  the  meantime  P.  should  be 


at  liberty  to  proceed  on  the  fi.  fa.  already  issued : 
— Held,  that  the  writ  never  was,  in  fact,  with- 
drawn, and  consequently  that  P.  was  entitled  to 
the  proceeds  of  the  sale  of  the  goods  in  the 
sheriff's  hands  as  against  W.  who  claimed  them 
under  a  bill  of  sale  executed  by  the  judgment 
debtor  before  the  direction  to  withdraw  the  fi.f»- 
Withert  v.  Parker,  4  H.  &  N.  524  ;  28  L.  J.,  Kx. 
292.  Affirmed,  5  H.  &  N.  725 ;  29  L.  J.,  Ex.  320 
—Ex.  Ch. 

Subsequent  Delivery  of  Writ  by  Seeond  Credi- 
tor.]— If  a  fi.  fa.  is  delivered  to  a  sheriff,  with 
directions  to  suspend  the  execution,  and  in  the 
meantime  another  writ  is  delivered  by  another 
creditor,  the  sheriff  is  bound  to  levy  under  the 
latter  writ  in  preference  to  the  former,  although 
the  former  writ  was  not  delivered  with  any 
fraudulent  intent  to  protect  the  goods  of  a 
debtor.  ffujU  v.  Honper,  12  M.  &  W.  664  ;  1  D. 
&  L.  626  ;  13  L.  J.,  Ex.  183. 

Retaining  PoMession  after.] — Goods  having 
been  seized  under  a  fi.  fa.  against  a  plaintiff,  at 
the  suit  of  G.,  a  claim  was  made  under  a  bill  of 
sale,  with  a  schedule  annexed.  The  clerk  of  G/s 
attorney,  in  consequence,  called  on  the  officer, 
and  was  told  by  him,  that  the  goods  were  being 
compared  with  the  schedule  ;  and,  subsequently, 
in  the  course  of  the  day,  G.  being  indisposed  to 
contest  the  claim,  the  clcpk  gave  the  following 
notice  to  the  officer : — "  W,  v.  W.,  withdraw 
under  the  fi.  fa.  herein,  the  goods  having  been 
claimed."  The  officer  afterwards  discovered, 
that  part  of  the  goods  were  not  included  in  the 
schedule,  and  these  he  retained  and  sold  ;  and  he 
for  some  time  retained  possession  of  part  of  the 
goods  claimed,  which,  when  seized,  were  in  the 
plaintiff's  possession.  Three  days  afterwards,  in 
consequence  of  the  plaintiff's  application,  the 
clerk  called  on  the  officer,  to  enquire  why  he  did 
not  withdraw  ;  and  being  told  that  these  were 
goods  which  did  not  belong  to  the  claimant,  ex- 
pressed his  approbation  of  their  detention : — 
Held,  first,  that  the  terms  of  the  order,  though 
prima  facie  giving  a  direction  to  the  sheriff  to 
withdraw  generally,  were  to  be  interpreted  with 
reference  to  the  circumstances  under  which  it 
was  given,  and  that  they  sufficiently  negatived 
an  intention  on  the  part  of  G.,  that  it  should 
be  treated  as  a  general  order.  Walker  v.  Hunter^ 
2  C.  B.  324  ;  16  L.  J.,  C.  P.  12  ;  9  Jur.  1079. 

Held,  secondly,  that  the  act  of  detention  having 
been  done  for  G.'s  use  and  benefit,  a  ratification 
by  him  had  a  retrospective  operation,  and  would 
have  rendered  him  liable  to  an  action  of  trespass, 
had  it  not  been  justifiable.    lb, 

o.  Withdrawing  from.  Possession  and 

Resoue. 

Withdrawal  from  Poseeeiion.]  —  Where  a 
sheriff  has  taken  possession  of  goods  and  chattels 
under  a  fi.  fa.,  his  officer  should  continue  in  pos- 
session  ;  or,  if  he  may  abandon  it  even  neces- 
sarily  for  a  time,  he  must  clearly  and  satis- 
factorily account  for  so  doing,  in  order  to 
sustain  his  right  against  others,  afterwards 
claiming  under  legal  authority  to  seize  the  same 
goods  ;  and,  in  case  of  an  abcindonment  on  the 
return  day  of  the  writ,  possession  cannot  after- 
wards be  resumed.  Aciland  v.  Paynter,  8  Price, 
95. 

A  sheriff  returned  that  he  seized  the  defen- 
dant's goods,  and  kept  possession  until  he  received 
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from  the  attorney  of  the  plaintiff  an  order  to 
Tvithdraw  from  pa'isession : — Held,  that  the  return 
was  good,  for  the  attorney  of  the  plaintiff  meant 
the  attorney  in  the  action  ;  and  that  he  had 
power  to  order  the  sheriff  to  quit  possession. 
Xevi  V.  Abbott,  4  Ex.  588  ;  7  D.  &  L.  185  ;  19 
Xj.  J.,  Ex.  62. 

After  the  sheriff  had  seized  under  a  fi.  fa.,  the 
execution  debtor  executed  a  deed  under  the  Bank- 
ruptcy Act  of  1861,  which  was  duly  registered  and 
gazetted.  On  an  application  by  the  debtor  to  the 
court,  the  sheriff  was  directed  to  withdraw. 
Mngerf  v.  Robert*,  36  L.  J.,  Ex.  40  ;  L.  R.  2  Ex. 
35  ;  15  L.  T.  254  ;  15  W.  R.  340.  S.  P.,  MarJu 
▼.  Hall,  7  B.  &  S.  839  ;  36  L.  J.,  Q.  B.  40  ;  L.  B. 
2  Q.  B.  31  ;  15  L.  T.  242  ;  15  W.  R.  156. 

Power  to  Re-enter.  1 — Where  the  sheriff  has 
entered  and  then  withdrawn  his  writ  in  conse- 
quence of  an  arrangement  having  been  come  to 
between  the  execution  creditor  and  the  execution 
debtor,  the  sheriff  cannot  re-enter  again  without 
fresh  instructions  from  the  execution  creditor. 
Shaw  V.  Alrbi/,  52  J.  P.  182. 

Besene.] — If  A.,  under  a  pretence  of  a  pur- 
chase, obtains  possession  of  B.'s  goods  with  a 
preconceived  design  not  to  pay  for  them,  and 
absconds  to  avoid  a  suit  for  the  value,  and  the 
sheriff  seizes  such  goods  in  execution  imme- 
diately after  the  delivery  to  A.,  it  seems  that  B. 
may  lawfully  rescue  them  out  of  the  hanils  of 
the  sheriff  even  by  stratagem  ;  but  the  validity 
of  the  purchase  by  A.  is  a  question  for  a  jury, 
as  it  depends  upon  whether  the  vendee  had 
obtained  possession  of  the  goods  with  a  pre- 
conceived design  not  to  pay  for  them.  BrUtol 
(^EarV)  V.  Wihmore,  2  D.  &  R.  755  ;  1  B.  &  C. 
514  ;  I  L.  J.  (0.8.)  K.  B.  178. 

A  bailiff,  under  a  sheriff^s  warrant  addressed 
to  him  alone,  and  not  to  him  and  his  assistants, 
seized  goods  in  execution,  left  them  in  charge  of 
keepers,  and  went  away  ;  during  his  absence, 
the  goods  were  rescued  by  the  prisoner  from  the 
keepers  : — Held,  that,  under  these  circumstances, 
he  could  not  be  convicted  of  having  by  threats 
and  violence  compelled  the  bailiff  to  aban- 
don the  seizure.  Reg.  v,  Noonan,  Ir.  R.  lu 
C.  L.  505. 

d.  Sale  of  Gh>o<U. 

Compare  cases  post,  Action  fob  Weongful 
OR  Negligent  Execution. 

Dnty  to  Bell  under  Fi.  Fa. — Bankruptcy — 
Absence  of  Bequest  by  Official  Beoeiver  or  Trustee 
to  Sheriff  to  deliver  Goods.]— After  goods  had 
been  taken  in  execution  under  a  writ  of  fi.  fa., 
but  before  sale,  a  receiving  order  was  made 
against  the  execution  debtor,  and  notice  thereof 
given  to  the  sheriff  by  the  official  receiver.  The 
official  receiver,  however,  made  no  request  for 
delivery  of  the  goods,  but  informed  the  sheriff 
that  he  would  leave  him  to  realise  the  goods, 
and  account  to  the  official  receiver  in  due  course. 
The  sheriff  accordingly  sold  the  goods.  After- 
wards the  execution  debtor  was  adjudicated 
bankrupt,  and  a  trustee  appointed.  In  an 
action  by  the  trustee  in  bankruptcy  against 
the  sheriff,  to  recover  damages  for  a  wrongful 
and  illegal  sale : — Held,  that  in  the  absence  of 
a  request  to  the  sheriff  to  deliver  the  goods  to 
the  official  receiver  or  trustee,  as  provided  by 
8.  46,  and  sub-s.  1,  of  the  Bankruptcy  Act,  1883, 
there  was  nothing  in  ss.  9,  45,  and  46  of  that  act 


to  alter  the  authority  of  the  sheriff  to  sell  in 
pursuance  of  the  writ  of  fi.  fa.,  and  that  the 
sheriff,  therefore,  was  justified  in  selling  the- 
goods,  notwithstanding  the  making  of  the 
receiving  order.  Woolfard's  Trustee  v.  Levy, 
61  L.  J.,  Q.  B.  546  ;  [18921  1  Q.  B.  772  ;  66  L.  t. 
812  ;  40  W.  R.  483  ;  56  J.  P.  694—0.  A. 

Amount  to  be  OfliBred  for  Sale.]— It  is  the  duty 
of  the  sheriff's  officer  to  stop  the  sale  as  soon  as 
sufficient  money  is  raised.  Cook  v.  Palmer,  6  B. 
&  C.  739  ;  9  D.  &  R.  723  ;  5  L.  J.  (0.8.)  K.  B.  234, 

A  sale  by  a  sheriff  is  for  ready  money  and 
immediate  delivery  ;  and  he  is  not  justified,  after 
he  has  sold  as  much  as  will  apparently  satisfy  the 
writ;  in  selling  more,  on  the  speculation  that  the 
actual  delivery  of  the  goods  sold  may  be  prevented 
by  loss  or  accident.  Aldred  v.  Constable,  & 
Q.  B.  370  ;  8  Jur.  956. 

Indemnity  to  Execution  Creditor  in  order  to 
Delay  Sale.] — An  undertaking  to  indemnify  an 
execution  creditor,  if  he  will  allow  the  sheriff  to 
delay  selling,  cannot  be  made  a  rule  of  court, 
even  by  consent,  where  the  person  who  so  under- 
takes is  neither  party  nor  attorney  in  the  suit. 
Lyall  V.  Lamb,  4  B.  &  Ad.  468. 

Not  Selling  within  Beasonable  Time.] — An 
action  lies  for  a  judgment  creditor  against  a 
sheriff  for  not  selling  within  a  reasonable  time 
after  a  seizure.  Rales  v.  Wingjield,  2  N.  &  M. 
831.  S.  P.,  Airton  v.  Bads,  3  M.  &  Scott, 
138  ;  9  Bing.  740  ;  2  L.  J.,  C.  P.  89. 

But  the  plaintiff  can  recover  nominal  damages- 
only,  unless  actual  injury  is  proved.    lb. 

A  sheriff  must  sell  the  goods  within  a. 
reasonable  time,  and  before  the  return  of  the 
venditioni  exponas,  or  he  will  be  liable  to  an  ac- 
tion. Jacobs  V.  Humphrey,  4  Tyr,  272  ;  2  C.  & 
M.  413  ;  3  L.  J.,  Ex.  82. 

Pressure  by  Creditor.] — ^A  sheriff  who  seizes 
under  a  fi.  fa.  may  proceed  at  once  to  prepare 
for  selling  unless  such  a  sale  would  in  the  cir- 
cumstances be  unreasonable.  There  is  no  rule 
requiring  him  to  hold  his  hand  for  a  reasonable 
time.  A  sheriff  may  properly  consult  the  inter- 
ests and  conform  to  the  instructions  of  the  exe- 
cution creditor  where  doing  so  involves  nothiufj 
incompatible  with  his  duty.  Crook,  In  re^ 
Southampton  Sheriff,  Ex  parte,  63  L.  J.,  Q.  B, 
756  ;  10  R.  394  ;  71  L.  T.  236  ;  42  W.  R.  650  ^ 
1  Manson,  410. 

Bemaining  on  Premises  after  Sale.] — Action 
against  a  sheriff  for  breaking  and  entering  & 
dwelling-house  ;  plea,  that  he  entered  under  a  fi. 
fa.,  and  seized  a  lease  under  which  the  plaintiff 
held  the  house,  and,  before  the  return  of  the 
writ,  sold  the  term,  and  continued  in  possession 
of  the  house  for  the  further  execution  of  the 
writ.  The  plaintiff  new  assigned,  that  the 
sheriff  continued  in  possession  an  unreasonable 
time  after  he  had  seized  and  sold  the  lease.  The 
term  was  sold  by  auction,  but  there  was  no  as- 
signment executed  : — Held,  that  the  action  was 
maintainable ;  that  the  seizure  did  not  vest  the 
term  in  the  sheriff  until  he  executed  an  assign- 
ment to  the  purchaser  ;  that,  whether  the  word 
"  sold  "  meant  an  actual  assignment  or  not,  the 
sheriff  could  not  remain  in  the  house  after  he  had 
sold  the  term.  Playfair  v.  Mnsgrote,  14  M.  & 
W.  239  ;  3  D.  &  L.  72  ;  15  L.  J.,  Ex.  26  ;  9  Jur. 
783. 
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Failure  of  Delivery  to  PnrcliaBer.] — A  party 
purchased  goods  of  the  sheriff  under  an  execu- 
tion, with  a  knowledge  that  they  were  deposited 
at  the  manufacturer's,  but  did  not  apply  for  a 
delivery  till  after  the  time  the  sheriff  was  bound 
to  pay  over  the  money  : — Held,  that  he  could  not 
maintain  an  action  against  the  sheriff,  upon  the 
manufacturer  refusing  to  deliver  them  up.  Dun- 
can  V.  Garrett,  1  Car.  &  P.  169  ;  2  L.  J.  (o.s.) 
K.B.142;  26  R.  R.  629. 

A  fi.  fa.  directed  to  the  coroner  issued  on  a 
judgment  obtained  by  a  plaintiff,  and  the 
plaintiff's  attorney  indorsed  thereon  the  name  of 
8.,  an  officer  of  the  sheriff,  who,  after  the  goods 
seized  under  the  fi.  fa.  had  been  sold,  received 
the  proceeds  from  the  broker,  and  did  not  hand 
them  over.  A  person  who  bought  goods  at  the 
sale  which  had  been  seised  under  the  fi.  fa.,  but 
which  were  afterwards  claimed  by  a  third 
party,  and  taken  away  from  him,  brought  an 
action  against  the  sheriff  for  the  purchase-money 
paid  by  him,  the  consideration  having  failed  : — 
Held,  that  S.  was  not  the  officer  of  the  sheriff, 
but  of  the  coroner,  and  that  the  defendant  was 
not  connected  with  the  proceedings  so  as  to  be 
liable.  Sarjeant  v.  Cowan,  1  C.  &  M.  491  ;  3  Tyr. 
638  ;  6  Car.  &  P.  492  ;  2  L.  J.,  Ex.  235. 

Ptrtnerehip  Property.] — One  partner  cannot 
maintain  trover  against  a  sheriff  for  a  mere  sale 
of  his  share  of  the  partnership  property  under 
a  fi.  fa.  issued  against  the  other  partner  for  a 
separate  debt.  The  sheriff  in  such  case  is  in  the 
same  -position,  so  far  as  regards  his  liability  in 
trover,  as  if  the  sale  had  been  by  the  execution 
partner ;  and  upon  a  plea  of  not  guilty  the 
partnership  is  good  evidence.  Mayhew  v.  Her- 
rick,  7  C.  B.  229  ;  18  L.  J.,  C.  P.  179  ;  13  Jur. 
1078. 

Liability  for  not  Selling  Goods.]~A  sheriff 
who,  having  seized  goods  under  a  fi.  fa.,  receives 
notice  in  general  terms  that  the  execution  debtor 
has  committed  an  act  of  bankruptcy,  may  take 
reasonable  time  to  inquire  whether  the  statement 
is  true  before  proceeding  to  sell,  unless  he  is 
aware  of  circumstances  which  cause  him  to  think 
that  the  notice  is  a  mere  pretence.  Ayshford  v. 
Murray,  23  L.  T.  470. 

At  the  trial  of  an  action  by  an  execution  cre- 
ditor against  a  sheriff,  for  not  levying  a  debt  of 
60/.,  the  landlord  of  the  debtor  was  called  as  a 
witness,  and  stated  that  the  sum  of  46^.  was  due 
from  the  debtor  for  rent  ;  and  it  appeared  that 
the  sheriff  had  withdrawn  the  execution,  upon 
notice  from  the  landlord,  who  had  subsequently 
distrained  and  realised  less  than  the  rent  due  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
from  the  sheriff  the  amount  realised  under  the 
distress.  Avgiutin  v.  Challis,  1  Ex.  279 ;  17 
L.  «J.,  Ex.  to. 

Sale  by  Sheriff  to  Defendant  of  Goods  not 
l>elonging  to  Execntion  Debtor — Sale  by  Defen- 
dant of  bis  Bargain  to  Plaintiff— Validity  of 
latter  Sale.] — ^The  defendant,  at  a  sheriff's  sale, 
bought  goods  from  the  sheriff  for  18/.  The 
plaintiff,  who  was  also  at  the  sale,  bought  the 
defendant's  bargain  of  him  for  5/.,  and  paid  him 
23Z.  The  defendant  paid  the  sheriff  the  18/., 
and  the  sheriff  began  to  deliver  the  goods  to  the 
plaintiff,  but  they  were  then  claimed  as  not 
being  the  property  of  the  execution  debtor,  and 
were  recovered  by  the  true  owner  : — Held,  that 
there  was  no  implied  warranty  by  the  defendant 
that  he  had  title,  nor  any  failure  of  considera- 


tion, the  plaintiff  having  paid  the  23Z.  to  the 
defendant,  not  for  the  goods,  but  for  the  right 
which  the  defendant  had  acquired  by  his  pur- 
chase, and  that  this  consideration  had  not  faileil, 
Clmpnuiii  V.  Speller,  14  Q.  B.  621  ;  19  L.  J.,  Q.  B. 
239  ;  14  Jur.  662. 

Pnrohaee  of  supposed  Interest  in  Land,  which 
Tnms  ont  Worthless — Return  of  Deposit.] — In 

1861,  C,  tenant  from  year  to  year  of  lands,  died 
intestate,  leaving  several  children,  and  a  widow, 
who  continued  in  possession,  and  in  1864  mar- 
ried P.  No  administration  was  taken  out  to  C, 
and  P.  remained  in  possession,  letting  and  sub- 
letting the  lands,  but  the  landlord  declined  to 
recognise  him,  and  gave  receipts  for  the  rent, 
which  was  always  paid  by  P.'s  wife,  to  the  repre- 
sentatives of  C.  In  1874,  writs  of  fi.  fa.  issued 
against  P.  were  lodged  with  R.,  who,  as  Fub- 
sheriff,  thereupon  announced  a  public  sale  of 
P.'s  "interest"  in  the  premises,  the  advertise- 
ment stating  that  they  had  been  seized  under 
the  writs  ;  and  referring  to  B.,  the  auctioneer, 
for  further  particulars.  B.  and  R.  deposed  that 
at  the  auction  they  announced  they  were  selling 
P.'s  interest,  "  whatever  it  is."  This,  however, 
was  not  admitted  by  the  plaintiff,  who  became 
the  purchaser  for  900/.  and  paid  300/.  deposit, 
but  afterwards  refused  to  complete,  on  the 
ground  that  P.  had  no  interest  in  the  premises. 
The  plaintiff  then  brought  an  action  for  money 
had  and  received  against  B.,  to  recover  his 
deposit,  when  the  jury  found  that  R.  had  sold  a 
subsisting  term  in  the  lands,  on  the  supposition 
that  C.'s  interest  was  vested  in  P.,  and  that  as 
R.  had  no  right  to  sell  that  interest,  the  plaintiff 
was  entitled  to  recover  : — Held,  that  P.  had  no 
interest  in  the  lands  which  the  sheriff  could 
seize  and  sell,  and  that  consequently  the  plaintiff 
was  entitled  to  repudiate  his  contract,  and  have 
his  deposit  returned.  Kearney  v.  Ryan,  2  L.  R., 
Ir.  61— C.  A. 

Injunotion   restraining   Sale   by   Sheriff.] — 

Goods  having  been  taken  in  execution  under  a 
fi.  fa.  against  W.,  the  trustees  of  Mrs.  W.'s  settle- 
ment claimed  them  as  separate  estate  of  the  wife. 
The  sheriff  thereupon  took  out  an  interpleader 
summons  in  the  common  pleas  division,  upon 
which  an  order  was  made  that  upon  the  trustee 
paying  115Z.  into  court  within  a  limited  time, 
the  sheriff  should  withdraw,  but  in  default  of 
such  payment  being  made,  should  sell  and  pay 
the  proceeds  into  court,  and  that  the  iiarries 
should  proceed  to  the  trial  of  an  issue  as  to  the 
title  to  the  goods.  The  money  was  not  paid  into 
court  by  the  trustee  within  the  time,  and  the 
sheriff  advertised  the  goods  for  sale.  Mrs.  W. 
thereupon  commenced  an  action  in  the  chancery 
division  to  have  the  trusts  of  the  settlement 
carried  into  execution,  a  new  trustee  appointed, 
and  in  the  meantime,  for  the  appointment  of  a 
receiver.  An  injunction  to  restrain  the  sheriff 
from  selling  the  goods  or  remaining  in  possess- 
sion  of  them  was  granted  by  Malins,  V.-C. : — 
Held,  on  appeal,  that  this  order  was  a  restrain- 
ing by  injunction  a  proceeding  pending  in  the 
common  pleas  division,  and  was  inconsistent 
with  the  Judicature  Act,  1873,  s.  24,  sub-s.  5, 
and  must  be  dischai^ged.  Wright  v.  Redgrare^ 
11  Ch.  D.  24  ;  40  L.  T.  206 ;  27  W.  R.  662— 
C.A. 

The  court  will  not  interfere  to  restrain  a 
sheriff  from  selling  goods  seized  by  him,  on  an 
offer  of  Indemnity  by  a  third  person,  claiming 
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.  the  goods.    Uarruon  v.  Ibnter^  4  D.  P.  C.  688  ; 
1  H.  &  W.  650. 

On  the  20th  of  August  the  sheriff,  under  a  fi. 
fa.  against  A.  took  possession  of  fi.*s  furniture 
in  A.*R  house.  Both  before  and  after  seizure  B. 
gave  formal  notice  to  the  sheriff  that  the  furni- 
ture was  his,  and  on  the  23rd  issued  the  writ  in 
this  action  against  the  sheriff  for  an  injunction 
and  damages.  On  the  25th  of  August  the  sheriff 
iftsued  an  interpleader  summons,  under  which  an 
issue  was  directed  and  an  order  made  for  the 
sheriff  withdrawing  from  possession  on  payment 
of  lOOZ.  into  court.  The  sheriff  accordingly 
ivithdrew  from  possession  on  the  1st  of  Septem- 
ber. B/s  title  was  afterwards  admitted  by  the 
judgment  creditor,  and  the  lOOZ.  paid  out  of 
court  to  B.  B.  now  brought  this  action  to  trial 
against  the  sheriff  for  damages  and  cost«  : — Held, 
that  the  sheriff  had  not  exceeded  the  scope  of 
his  duty  in  retaining  possession  till  ordered  to 
M'ithdraw  under  the  interpleader  order,  and  that 
the  action  must  be  dismissed,  but  without  coHts, 
on  the  ground  that  the  sheriff  might  have  applied 
to  the  judge,  under  the  interpleader  order,  to 
dispose  of  the  matters  in  question  between  him 
and  the  plaintiff.  Aylwin  v.  JScanSy  52  L.  J., 
Ch.  105  ;  47  L,  T.  568. 


Duty  of  SheriiFs  Oi&oer  reoaiTing  Tele- 

to.] — It  is  the  duty  of  a  sheriff*s  officer 


\?ho  receives  notice  by  telegram,  purporting  to 
he  sent  by  solicitors  in  London,  of  an  injunction 
heing  granted  by  the  court  of  bankruptcy  to 
restrain  a  sale  in  the  country  under  an  execu- 
tion, to  telegraph  to  the  court  of  bankruptcy,  or  . 
to  the  London  agents  of  the  sheriff,  to  ascertain 
whether  an  injunction  has  really  been  granted. 
Xangley,  Ex  parte^  Smithy  Ex  partCy  Biihopy 
In,  rey  49  L.  J.,  Bk.  1  ;  13  Ch.  D.  110  ;  43  L.  T. 
187  ;  28  W.  R.  174. 

Liability  of  SherifTt  Officer  for  Acts  of 

Deputy.] — A  sheriff's  officer,  who  is  not  himself 
.  present  at  the  sale,  and  who  has  no  actual  notice 
of  the  injunction,  is  not  responsible  for  the  act 
of  his  deputy  who  allows  the  sale  to  be  continued 
after  receiving  notice  by  telegram.    Ih, 

Payment  of  Prooeedi — Bale  for  Payment  of 
Money  Levied.] — A  rule  calling  on  a  sheriff  to 
show  cause  why  he  should  not  pay  to  the  plain- 
tiffs solicitors  the  money  levied  under  a  fi.  fa. 
is  a  rule  or  an  order  to  show  cause  in  an  action 
within  Ord.  LI II.  r.  2  ;  and  the  application  can- 
not be  heard  unless  notice  of  motion  has  been 
given  to  the  sheriff  under  Ord.  LIII.  rr.  3  and  4. 
DHmar  v.  Freemantley  47  L.  J.,  Ex.  767  ;  3  Ex.  D. 
237  ;  26  W.  R.  683. 


How  far  Demand  !■  Keoessary.] — ^After  a 


return  to  a  fi.  fa.  that  the  money  is  levied,  the 
sheriff  is  liable  to  an  action  for  it,  without  any 
demand  of  payment.  Dale  v.  Birchy  3  Camp. 
847. 

But  when  the  action  was  brought  without  any 
previous  demand  of  the  sum  levied,  the  court 
stayed  the  proceedings  on  the  payment  of  that 
sum,  without  costs.  Jeffftriet  v.  Sksppard,  3 
B.  k  Aid.  686. 

When  Writ  lias  been  Inned  Frandnlently 

to  Defeat  Bon&  fide  Creditor.] — Although  there 
is  strong  reason  to  believe  that  a  fi.  fa  had  been 
issued  in  order  to  defraud  the  execution  of  a 
bon&  fide  creditor,  and  that  the  sheriff  is  a  party 


to  the  fraud,  the  court  will  not  interfere  sum- 
marily to  compel  the  sheriff  to  pay  over  the 
proceeds  of  the  levy  to  the  bon&  fide  creditor, 
but  the  question  of  fraud  must  be  tried  by  a 
jury.    Barber  v.  Mxtohelly  2  D.  P.  C.  674. 

—1—  To  Assignees  in  Bankmptey.] — ^A  fi.  fa. 
issued  against  B.  When  the  officer  went  to 
B.'s  premises,  on  the  11th  July,  to  execute  the 
warrant,  he  found  a  man  in  possession  on  behalf 
of  trustees  under  a  deed  of  assignment  executed 
by  B.  for  the  benefit  of  his  creditors.  The  officer 
thereupon  returned  without  making  a  levy.  On 
the  14th  a  fiat  issued  against  B.,  under  which  he 
was  declared  bankrupt.  On  the  15th  August  the 
officer  again  entered  and  made  an  inventory  of 
the  goods  on  the  premises,  asserting  that  he  con- 
sidered himself  in  possession.  On  the  2nd  Sep- 
tember the  assignees  paid  the  sum  claimed  under 
the  writ,  in  onler  to  prevent  the  sheriff  from 
proceeding  to  a  sale,  wnich  he  threatened  to  do  : 
— Held,  that  the  assignees  were  entitled  to  recover 
the  money  so  paid,  and  that,  if  necessary,  it 
must  be  assumed  as  against  the  sheriff,  that  he 
was,  at  the  time,  in  possession  of  the  goods. 
Valpy  V.  Manleyy  1  C.  B.  594  ;  14  L.  J.,  C.  P. 
204  ;  9  Jur.  452. 

Hefendants  suffered  judgment  by  default,  and 
the  sheriff  levied  upon  their  goods  for  the  amount 
of  the  damages  and  costs.  A  rule  nisi  was 
obtained,  calling  on  them  to  show  cause  why  the 
same  should  not  be  paid  over  to  the  plaintiff. 
On  behalf  of  the  sheriff,  it  was  then  stated,  that, 
by  a  resolution  of  the  house  of  commons,  he 
was  ordered  to  refund  to  the  defendants,  who 
were  printers  to  the  house  of  commons,  the 
amount  levied  upon  their  goods ;  and  that,  for 
disobedience  thereto,  the  sheriff  had  been  com- 
mitted to  the  custody  of  the  serjeant-at-arms. 
It  also  appeared  that  the  plaintiff,  being  an  in- 
solvent debtor,  his  assignees  claimed  the  amount 
of  damages,  and  required  the  sheriff  to  pay  the 
same  over  to  them : — Held,  that  the  resolution 
of  the  house  of  commons  did  not  authorise  the 
sheriff  to  withhold  the  payment  of  the  proceeds 
of  the  levy  to  the  plaintiff ;  that  the  imprison- 
ment of  the  sheriff  for  disobeying  that  resolution 
was  no  ground  for  the  court  to  discharge  the 
rule:  and  that  the  assignees  of  the  plaintiff 
should  have  applied  to  the  court.  Stockdale  v. 
Uansardy  3  P.  &  D.  330 ;  8  D.  P.  C.  622  ;  11 
A.  &  E.  253  ;  9  L.  J„  Q.  B.  75. 

Payment   of  Interest    on.]  ~ Where  a 

sheriff  retained  for  several  years  a  sum  of  money 
in  his  hands,  the  balance  of  the  produce  of  the 
effects  of  a  crown  debtor,  seized  by  him  and  sold 
under  an  extent  after  the  crown  debt  had  been 
satisfied,  claiming  himself  a  lien  thereon  for 
poundage,  the  court  ordered  that  he  should  pay 
interest  on  the  amount  of  such  balance  to  the 
parties  from  whom  he  had  withheld  it  from  the 
time  when  the  oonrt  had  determined,  on  a  former 
occasion,  that  the  claim  of  the  sheriff  was  un- 
founded ;  notwithstanding  which  determination 
he  had  continued  to  keep  the  question  before  the 
court ;  and  that,  although  the  sheriff  should  not 
have  made  interest,  or  any  use  or  advantage  of 
the  money  in  the  meantime,  the  court  proceeding 
wholly  on  the  ground  of  the  injury  done  to  the 
party  entitled  to  it.  Rem  v.  Villiergy  11  Price, 
575  ;  22  R.  R.  778. 

Damage  to  Goods  Sold.]  —  In  an  action 
against  a  sheriff  for  seizing  waggons,  breaking, 
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damaging  them,  and  converting  and  selling 
them,  not  stating  expressly  any  delivery  to  the 
vendee ;  he  denied  the  breaking  and  damag:ing, 
but  justified  the  conversion  and  sale,  as  sheriff, 
under  a  fi.  fa.  The  plaintiff  new  assigned,  that 
the  conversion  did  not  consist  in  the  mere  sale, 
but  in  the  delivery  also,  and  in  causing  the 
purchaser  to  use  and  damage  the  waggons: — 
Held,  that  there  was  no  conversion  except  in 
selling  as  alleged  ;  that  that  was  no  conversion 
in  law,  and  no  cause  of  action,  and  that  the  plea 
was  good  ;  and  that  the  new  assignment  was  not 
a  departure  from  the  declaration,  and  it  showeti 
a  good  cause  of  action.  Lanotishire  Waggon  Co. 
V.  Fltzhngh,  6  H.  &  N.  502  ;  30  L.  J.,  Ex.  231  ; 
3  L.  T.  703. 

Setting  aside  Sale — ^Plaintiff  Pnrcliaaing  for 
Kominal  Consideration.] — The  defendant's  chat- 
tel interest  in  a  farm  of  land  was  put  up  for 
sale  under  a  fi.  fa.  at  the  suit  of  the  landlord, 
who  was  the  execution  creditor.  The  sale  was 
fully  advertised,  and,  after  two  adjournments 
for  want  of  bidders,  the  solicitor  for  the  plaintiff, 
who  was  the  only  bidder  at  the  third  sale,  was 
declared  the  purchaser  for  IZ.  The  interest  in 
the  faim  was  admittedly  of  value,  but  in  the 
absence  of  collusive  or  improper  conduct  by  the 
sheriff,  the  court  refused  to  set  aside  the  sale. 
Cramer  v.  Murphy^  20  L.  R.,  Ir.  572. 


Insnffloient  Adyertisement.] — The  defen- 


dant's chattel  interest  in  a  farm  of  land  was  put 
up  for  sale  by  public  auction  by  the  sheriff,  under 
a  fi.  fa.  at  the  suit  of  the  landlord,  who  was  the 
execution  creditor.  The  sale  was  advertised  by 
a  public  notice,  and  the  plaintiff's  agent,  who 
was  the  only  bidder,  was  declared  the  purchaser 
for  bl.  The  interest  in  the  lands  was  admittedlv 
valued  at  600Z.  The  court  set  aside  the  sale  and 
conveyance,  on  the  ground  that  the  sheriff  did 
not  take  reasonable  and  proper  care  to  advertise 
the  sale,  and  that  the  farm  was  sold  at  under- 
value.   Edge  v.  Kavanagh^  24  L.  B.,  Ir.  1. 

Sale  of  '< Chattel  Interest  (if  any)"  in 
Tenancy — Sale  of  a  Speonlation— Outstanding 
Legal  Mortgage — Deposit — ^Failure  of  Considera- 
tion.]—  A  sheriff  set  up  for  sale  "the  chattel 
interest  (if  any)"  of  an  execution  debtor  in  a 
tenancy  from  year  to  year,  giving  full  notice  to 
intending  purchasers  of  the  fact  that  it  was 
alleged  that  there  was  a  legal  mortgage  thereon 
outstanding,  but  without  inquiring  further  into 
the  existence  or  validity  of  such  alleged  mort- 
gage. It  subsequently  was  proved  that  the 
mortgage  was  a  valid  and  legal  one.  The  pur- 
chaser rescinded  before  conveyance,  and  brought 
an  action  to  recover  the  amount  of  his  deposit, 
as  paid  upon  a  consideration  that  had  wholly 
failed  : — Held,  that  the  sheriff  sold  a  speculation 
merely,  and  that  the  plaintiff  was  not  entitled  to 
recover.  lUman  v.  A/iw^,  [1894]  2  Ir.  R.  648— 
C.A. 

e.  Exeoutlon  of  Bill  of  Sale. 

Goods  seized  by  a  sheriff  were  valued  and 
delivered  to  the  execution  creditor  upon  a  bona 
fide  purchase  by  him,  but  no  bill  of  sale  was 
executed  : — Held,  that  there  was  a  valid  sale  of 
the  goods.  Hemaman  v.  Bowker^  11  Ex.  760  ; 
25  L.  J.,  Ex.  69  ;  4  W.  R.  261. 

A  bill  of  sale  or  a  warrant,  signed  by  a  deputy 
of  the  imder-sheriff,  is  valid.  Cook^on  v.  Fryer, 
1  F.  &  F.  328. 


Where  a  bill  of  sale  of  chattels  was  proved  to 
have  been  executed  by  an  under-sheriff  in  the 
name  of  the  sheriff,  it  was  held  unnc  i^ssary  to 
prove  the  power  of  attorney  or  other  authority 
enabling  the  under-sheriff  to  assign  the  property 
in  the  name  of  the  sheriff.  Wood  v.  Rowcliffe^ 
llJur.  707. 

An  action  does  not  lie  against  the  sheriff 
upon  a  promise  to  execute  a  bill  of  sale  to  the 
plaintiff's  nominee.  Cameron  v.  Reynoldt^  Cowp. 
406. 

f .  Betoxn  to  Writ. 

Form  of— Value  of  Goods.] — The  court  will 
not  compel  the  sheriff  to  give  a  specific  return  of 
the  particulars  and  proceeds  of  goods  sold  under 
a  fi.  fa.,  on  the  ground  that  his  officer  has  wasted 
the  goods.  WiUett  v.  Sparrow,  9  Marsh.  293  ;  6 
Taunt.  576. 

A  return  to  a  fieri  facias  must  state  the  value 
of  the  goods.  Barton  v.  OUl,\  D.  k  L.  593  ;  12 
M.  &  W.  315  ;  13  L.  J.,  Ex.  83. 

In  making  a  return,  a  reasonable  degree  of 
certainty  is  sufficient.  Reyjiolds  v.  Bar/ordj  S 
Scott  (N.E.)  233 ;  7  Man.  &  G.  449  ;  2  D.  &  L. 
327  ;  13  L.  J.,  C.  P.  177 ;  8  Jur.  961. 

Where  a  sheriff  returns  that  he  has  retained  a 
sum  for  possession  money,  it  is  no  ground  for 
quashing  the  return  that  the  plaintiff  is  charged 
with  more  possession  money  than  the  amount 
payable  by  him  for  keeping  possession.    lb. 


When  Several  Writs  are  Issued.] — ^If  a 


sheriff  returns  a  seizure  under  that  and  another 
writ,  it  is  bad.  Wintle  v.  Cketwynd  QLord),  7 
D.  P.  C.  554  ;  1  W.,  W.  &  H.  581. 

Where  there  are  two  writs,  and  the  goods  re- 
main in  the  sheriff's  hands  for  want  of  buyers, 
he  must  make  some  return  as  to  the  value  of  the 
goods,  although  he  will  not  be  bound  by  the 
amount  stated.    lb. 

It  is  a  sufficient  return  that  he  has  seized  good» 
of  the  defendant  by  virtue  of  several  previous 
writs  of  fi.  fa.,  according  to  their  priority. 
Cfuimbers  v.  Coleman,  9  D.  P.  C.  588. 


Nulla  Bona.] — Nulla  bona  is  a  proper 


return,  where  the  sheriff  has  paid  the  proceeds  of 
an  execution,  either  in  discharge  of  rent  or  of  & 
prior  writ.  WintU  v.  Freeman,  1  G.  &  D.  93  ; 
11  A.  &  B.  539  ;  10  L.  J.,  Q.  B.  161. 

Where,  before  the  issuing  of  a  fi.  fa.,  a  fiat  in 
bankruptcy  was  issued  against  a  debtor,  and  be- 
fore a  return  of  the  writ  an  order  was  made  by 
the  court  of  review  for  annulling  the  fiat,  and 
after  the  return  the  order  was  confirmed  by  the 
lord  chancellor,  the  sheriffs  return  of  nulla  bona 
was  well  founded.  Smallcombe  v.  Olivier^  13  M. 
&  W.  77  ;  2  D.  &  L.  217  ;  13  L.  J.,  Ex,  305  ;  S 
Jur.  606. 

The  meaning  of  a  return  of  nulla  bona  is,  that 
there  are  no  goods  applicable  to  the  plaintiff's 
writ.  Shnttock  v.  Carden^  6  Ex.  725  ;  2  L.,  M. 
&  P.  466  ;  21  L.  J.,  Ex.  200. 


Sufficient  Goods  originally  Sold—Insuffi* 


cient  after  Payment  of  Claim  of  Landlord  sub- 
sequently made.] — ^Where  a  sheriff,  after  being 
ruled  to  make  a  return  to  a  fi.  fa.,  made  a  return 
that  he  had  sold  the  goods  seized,  and  had  re- 
ceived for  them  suflScient  to  satisfy  the  moneys 
directed  to  be  levied  ;  but  that  he  afterwards  had 
notice  from  the  landlord  that  two  quarters*  rent 
was  due;  that  he  had  applied  to  the  landlord^ 
but  had  not  been  permitted  by  him  to  have  evi- 
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clence  of  his  claim  ;  and  that  though  he,  the 
sheriff,  had  used  due  diligence,  he  was  unable  to 
ascertain  whether  the  landlord  had  any  just  claim 
in  re8pecj>of  the  rent,  the  court  quashed  the  re- 
turn for  insufficiency,  and  allowed  an  attachment 
to  issue.  Hall  v.  Crawley,  7  L.  T.  721  ;  11  W.  R. 
344. 

Ko  Power  of  Aicertaining  as  to  Whether 


defendant  had  Goods.] — If  the  sheriff  returns 
that  the  premises  of  the  defendant  are  so  barri- 
caded that  he  is  unable  to  ascertain  whether  the 
defendant  has  goods  within  the  bailiwick  on 
ivhlch  a  levy  may  be  made,  it  is  a  bad  return,  as 
he  should  state  either  that  the  defendant  has 
^oods  or  that  he  has  none.  Muuh  v.  CuMy  9 
D.  P.  C.  332. 


Ordered  to  Withdraw.]— To  a  fi.  fa.  the 


sheriff  returned  that  he  received  from  E.  L.  L., 
the  attorney  of  the  plaintiff  in  the  writ  named, 
an  oixier  to  withdraw  from  possession,  and  that 
he  thereupon  withdrew  : — Held,  good  Li'vy  v. 
uLbbott,  7  D.  &  L.  185  ;  4  Ex.  588 ;  19  L.  J., 
£x.  62. 

Special  Bailiff.]— When  a  sheriff  has  ap- 


pointetl  a  special  bailiff  to  execute  a  writ  of  fi.  fa. 
at  the  request  and  peril  of  the  plaintiff,  he  should 
move  to  set  aside  any  rule  subsequently  obtained 
by  the  plaintiff  upon  him  to  return  the  writ.  If 
instead  of  doing  so  he  returns  that  he  appointed 
a  special  bailiff,  to  whom  he  refers  as  to  the  exe- 
cution of  the  writ,  the  return  may  be  set  aside, 
even  on  motion  by  the  plaintiff.  Talt  v.  Mitchell^ 
22  L.  R.,  Ir.  327. 

Pending  Interpleader.] — On  a  levy  by  a  sheriff 
under  a  fi.  fa.  three  persons  claimed  different 
portions  of  the  goods.  The  sheriff  interpleaded, 
and  three  separate  orders  were  made  directing 
that,  on  payment  of  certain  distinct  sums  into 
court  by  the  claimants  within  seven  days,  the 
sheriff  should  withdraw  and  issues  should  be 
tried  ;  in  default  of  ^myment  he  should  sell  and 
pay  the  proceeds  into  court.  One  of  the  claim- 
ants paid  money  into  court,  and  the  interpleader 
issue  in  his  case  was  set  down  for  trial.  The 
other  two  abandoned  their  claims,  but  the  sheriff 
withdrew  from  possession  : — Held,  that  the  exe- 
cution creditor,  pending  an  interpleader  issue, 
had  no  right  to  the  immediate  return  of  the  writ. 
Angell  v.  Baddeley,  47  L.  J.,  Ex.  86  ;  3  Ex.  D. 
49  ;  37  L.  T.  653  ;  26  W.  R.  137— C.  A. 

A  return  that  he,  the  sheriff,  had  seized  goods 
which  were  claimed  by  a  third  party,  and  there- 
upon he  applied  under  the  interpleader  act,  and 
an  order  was  made  for  the  trial  of  an  issue, 
whether  the  goods  were  the  property  of  the 
claimant ;  and  that,  afterwards,  the  plaintiff 
directed  him  to  deliver  up  possession  of  the  goods 
to  the  claimant,  is  insufficient.  Cleaver  v.  FisJier, 
2  D.  (N.fl.)  292. 

Amending  Setnm.] — ^A  sheriff  having  returned 
that  the  goods  seized  by  him  remained  in  his 
hands  for  want  of  buyers,  an  action  was  brought 
against  him  for  a  false  return,  when  he  obtained 
an  order  for  time  to  plead  on  the  usual  t«rms, 
taking  short  notice  of  trial.  Having  subsequently 
applied  to  amend  his  return,  by  the  insertion  of 
the  wonis  nulla  bona  in  lieu  of  the  return  first 
made,  the  court  refused  to  allow  the  amendment. 
Wylie  V.  Pearson,  1  D.  (N.8.)  807  ;  6  Jur.  806. 

The  plaintiff's  attorneys  having  ceased  to  act 
or  him,  and  become  attorneys  for  the  defendant, 
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fraudulently  procured  the  sheriff  to  return  on  a 
fi.  fa.  a  sum  larger  than  that  actually  levied  and 
accounted  for  to  the  plaintiff ;  the  court  (at  the 
expense  of  the  attorneys)  ordered  the  return  to 
be  amended  according  to  the  fact.  Green  v. 
Gla*8hrooke,  2  Scott,  261  ;  2  Bing.  (n.C)  143  ;  1 
Hodges,  193. 

Effect  in  Eridenoe.] — A  return  of  nulla  bona, 
made  by  the  sheriff  to  a  fi.  fa.  against  A.,  is  ad- 
missible upon  the  trial  of  a  question  as  to  the 
property  in  goods  at  the  time  of  such  return 
between  A.  and  a  succeeding  sheriff.  Avril  v. 
Wanoirk  Qtrporatum,  3  N.  &  M.  871. 

So,  although  the  bailiff  entrusted  with  the 
execution  of  such  writ  did  not  himself  search  for 
goods  of  A.,  but  sent  his  assistant.    lb. 

g.  Action  for  a  False  Betnm,  or 
Non-Betnm. 

Mode  of  Trying.]— The  court  will  not  try,  on 
affidavits,  whether  the  return  made  by  a  sheriff 
to  a  writ  is  false,  even  though  a  strong  case  is 
made  out  showing  fraud  and  collusion,  but  the 
party  must  resort  to  his  remedy  by  action. 
Goubot  V.  De  Crovy,  2  D.  P.  C.  86 ;  1  C.  &  M. 
772  ;  3  Tyr.  906  ;  2  L.  J.,  Ex.  267. 

When  it  Lies.]— If  the  sheriff  takes  on  himself 
to  state  facts  which  constitute  a  good  return  in 
point  of  law,  the  ouly  remedy  is  by  an  action  for 
a  false  return.    lb. 

Actions  against  sheriffs  for  false  returns  are 
transitory,  for  they  may  make  and  deliver 
their  returns  anywhere;  and  that  which  is 
false  is  universally  so.  GrlfHth  v.  Walker,  1 
Wils.  336. 


Only  Part  of  Debt  Levied — ^Aooeptanoe 


by  Creditor  on  Aooonnt.] — If,  after  a  return  to 
a  fi.  fa.,  that  part  only  of  a  debt  has  been  levied, 
and  that  the  debtor  has  not  goods  whereon  the 
whole  can  be  levied,  the  creditor  accepts  that 
part  on  account,  he  does  not  thereby  waive  his 
right  of  action  for  a  false  return.  Hohtwi  v. 
Cliftm,  4  P.  &  D.  112;  10  A.  &  E.  673;  2 
P.  &  D.  566  ;  8  L.  J.,  Q.  B.  247. 

Charge  of  Defendant  in  Ezeention.] — 

An  action  lies  against  the  sheriff  for  a  false 
return  to  a  fi.  fa.,  notwithstanding  the  plaintiff, 
before  commencing  the  suit,  h^  charged  the 
original  defendant  in  execution.  WardaU  v. 
SmUh,  1  Camp.  332. 


Seisnre  of  Goods  on  Writ  founded  on 

Judgment  Fraudulent  against  Creditors— Betum 
of  Nulla  bona  to  subsequent  Writ.] — Where 
goods  seized  under  a  former'  writ,  founded  on  a 
judgment  fraudulent  against  creditors,  are 
capable  of  being  seized  by  the  sheriff,  he  is  com- 
pellable, under  the  13  Eliz.  c.  5,  to  seize  and  sell 
such  goods  under  a  writ  received  by  him  subse- 
quently, and  founded  on  a  bon&  fide  debt ;  and 
if,  after  notice  of  such  fraud,  he  neglects  to  sell, 
and  returns  nulla  bona  to  the  latter  writ,  he  is 
liable  to  an  action  for  a  false  return.  Nor  does 
the  fact  that  the  sheriff  has  assigned  the 
goods  upon  the  prior  execution  to  a  supposed 
bon&  fide  purchaser  (but  who  is  in  truth  a 
party  to  the  fraud)  innocently  and  in  ignorance 
of  the  fraud,  excuse  the  sheriff  from  such 
liability.  Christopher 80fi  v.  Burttyit,  3  Ex.  160  ; 
18  L.  J.,  Ex.  60. 
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Banknipt  Debtor— Betam  of  Knlla  bona 

— ^Bankruptcy  BabBequently  Annulled.]-— A  fi.  fa. 
having  been  lodged  with  the  sheriff  after  a 
debtor  had  been  declared  bankrupt  and  assignees 
appointed,  the  sheriff  returned  nulla  bona. 
Before  the  return  was  made,  the  court  of  review 
had  ordered  that  the  fiat  be  annulled,  if  the 
Lord  Chancellor  should  think  fit ;  and,  after 
the  return,  the  Lord  Chancellor  made  an  order 
accordingly: — Held,  that  the  return  was  not 
false,  since  the  annulling  of  the  fiat  had  not  a 
retrospective  effect,  and  that,  even  if  it  had,  the 
sherift,  being  a  public  officer,  and  having  made 
the  only  return  which  he  could  at  the  time  have 
made,  ought  to  be  protected.  Sin4illcomhe  v. 
Olivier,  2  D.  &  L.  217 ;  13  M.  &  W.  77  ;  13  L.  J., 
Ex.  305  ;  8  Jur.  606. 

Of  Knlla  bona  when  Sheriff  has  not 


Levied.] — In  an  action  against  a  sheriff  for  a 
false  return  of  nulla  bona  to  a  fi.  fa.  for  125/.,  it 
appeared  that  the  sheriff  had  not  levied  at  all. 
There  were  goods  of  the  execution  debtor  of  the 
value  of  50Z.  upon  which  he  might  have  levied. 
There  were  two  writs  of  fi.  fa.  against  the  execu- 
tion debtor  for  more  than  50^.  lodged  with  the 
sheriff  prior  to  the  plaintiff's  writ ;  but  these 
prior  writs  were  proved  to  be  fraudulent  as 
against  creditors ;  the  sheriff  had,  however,  no 
information  as  to  this  fact : — Held,  that  the 
plaintiff  was  entitled  to  recover  the  50^. ;  that 
it  was  the  sheriff's  duty  to  have  levied,  and  the 
plaintiff  might  then  have  disputed  the  validity 
of  the  prior  writs,  and  so  obtained  the  proceeds 
of  the  levy.  Dennis  v.  Wheth/im,  43  L.  J.,  Q.  B. 
129  ;  L.  R.  9  Q.  B.  345 ;  30  L.  T.  614  ;  22 
W.  R.  571. 

Allowing  that  the  award  of  a  writ  of  sequestra- 
tion out  of  chancery  has  the  same  obligatory 
effect  to  bind  the  goods  as  a  fi.  fa.,  yet,  if  the 
party  at  whose  prayer  such  sequestration  is 
issued  takes  no  measure  to  compel  the  execution 
of  it  in  due  time,  and  the  sequestrators  do  not 
in  fact  possess  themselves  of  the  goods,  it  is  no 
excuse  to  a  sheriff,  to  whom,  at  the  distance  of 
eighteen  months,  a  fi.  fa.  is  directed  against  the 
g(Kxls  of  the  party,  for  not  executing  such  writ, 
and  selling  the  goods  ;  the  plaintiff  in  the  seques- 
tration having  at  all  events  lost  his  priority 
by  such  laches ;  and  therefore  the  sheriff,  who 
had  seized  under  the  fi.  fa.,  having,  on  notice 
of  such  supposed  obstacle,  returned  nulla  bona, 
was  holden  liable  to  the  plaintiff  in  an  action 
for  a  false  return.  Payne  v.  Drewe,  4  East,  523  ; 
1  Smith,  170. 

In  an  action  against  a  sheriff  for  returning 
nulla  bona  to  a  fi.  fa.,  which  had  been  lodged 
with  him  at  seven  o'clock  in  the  evening  to  be 
levied,  and  no  writ  of  error  had  been  allowed  at 
half -past  six  in  the  evening  of  that  day,  but  it 
appeared  that  the  allowance  was  made  within 
the  day  : — Held,  that  the  sheriff  should  not  have 
returned  nulla  bona,  but  that  a  writ  of  error  had 
been  allowed,  and  that  therefore  the  plaintiff  was 
entitled  to  recover  nominal  damages.  Cleghorn 
V.  Desanges^  3  Moore,  83  ;  Gow,  66. 

Liability  for  Kon-return.]— A  sheriff  cannot 
be  held  liable  for  the  non-return  of  a  writ  of 
fi.  fa.  until  he  has  been  called  upon  and  has 
neglected  to  make  a  return,  and  such  neglect  as 
will  give  a  cause  of  action  must  be  specifically 
lUeged  in  the  statement  of  claim.  SJuiio  v.  Kirhy, 
52  J.  P.  182. 

Where  a  sheriff  had  failed  to  make  any  return 


to  a  writ  of  fi.  fa.,  notwithstanding  an  order  of 
course  directing  him  to  make  his  return  forth* 
with,  he  was,  upon  an  application  ex  parte 
against  him  for  an  order  nisi,  directed,  upon  the 
authority  of  Davie*  v.  Ecaiut  (7  Beav.  81),  to 
pay  both  the  costs  of  the  order  nisi  and  of  the 
previous  order  of  course.  IlHron's  Estate.  /»  re. 
Hall  V.  Ley,  48  L.  J.,  Ch.  688  ;  12  Ch.  D.  795 ; 
27  W.  R.  750. 

How  far  Damage  must  be  Shown.] — A  declara- 
tion in  an  action  against  a  sheriff  alleged,  tliat 
although  he  could  liave  levied  of  the  goods  of 
the  execution  debtor  within  his  bailiwick  the 
moneys  indorsed  on  the  writ,  yet  he,  disregard- 
ing his  duty,  did  not  levy  of  the  goods  the 
moneys,  or  any  part  thereof ;  and  that  he,  further 
disregarding  his  duty,  falsely  returned,  &c. : — 
Held,  that  the  first  allegation  sufficiently  charged 
a  breach  of  duty,  and  applied  to  improper  con- 
duct of  the  sheriff  in  the  sale  of  the  goods,  as  well 
as  to  negligence  in  omitting  to  levy  :  and  that 
the  declaration  was  good  without  stating  special 
damage.  Mullett  v.  CJuilli*,  16  Q.  B.  239 ;  20 
L.  J.,  Q.  B.  161  ;  15  Jur.  243. 

Held,  also,  that  though  the  execution  debtor 
had  other  goods,  which  the  sheriff  had  not  seized 
or  not  sold,  the  proper  estimate  of  the  damages 
was  what  the  goods  would  have  realised  if  sold 
for  the  best  price  which  the  sheriff  could  have 
obtained.    lb. 

No  action  is  maintainable,  without  an  aver- 
ment of  special  damage,  against  a  sheriff  for  a 
false  return  to  a  fi.  fa.,  where  no  damage  could 
necessarily  result  to  the  creditor,  it  appearing 
that  the  goods  in  question  had  become  vested  in 
the  assignees  of  the  debtor,  who  had  become 
bankrupt.  Wylie  v.  Birch,  3  G.  &  D.  629 ;  4 
Q.  B.  566  ;  12  L.  J.,  Q.  B.  260. 

To  sustain  an  action  against  a  sheriff  for  false 
returns  to  writs  of  fi.  fa.  and  venditioni  exponas, 
damage  to  the  plaintiff  must  be  shown.  Lenj  v. 
Halt',,  29  L.  J.,  C.  P.  127  ;  6  Jur.  (N.S.)  702  ;  1 
L.  T.  132  ;  8  W.  R.  125. 

In  action  against  sheriff  for  false  return,  a 
plea  that  the  plaintiff  sustained  no  damage  is 
good.  O'Dowd  V.  Xirtvan,  Ir.  R.  11  Ch.  75. 
S.  P.,  7hdd  V.  Batt,  ib.  473. 

S.,  having  obtained  a  judgment  against  F., 
issued  a  fi.  fa.  and  placed  it  in  the  hands  of  the 
sheriff  for  execution,  who,  on  proceeding  to  make 
a  levy,  found  the  goods  claimed  by  his  brother 
under  a  bill  of  sale  ;  8.  being  informed  of  this, 
requested  the  officer  to  remain  on  the  premises, 
which  he  did  until  after  the  goods  were  sold 
under  the  bill  of  sale,  and  then  at  S.'s  request 
withdrew.  The  sheriff  being  ruled  to  make  a 
return  to  the  writ,  returned  that  he  had  seized 
the  goods  and  chattels  of  the  debtor  and  kept 
them  safely  until  ordered  by  S.  to  withdraw 
from  possession.  S.  thereupon  brought  an  action 
against  the  sheriff  for  not  levying,  and  for 
making  a  false  i-eturn  thereto,  but  on  the  trial 
gave  no  evidence  of  having  sustained  any  damage 
by  the  sheriff's  neglect.  The  defence  set  up  was 
the  validity  of  the  bill  of  sale,  and  the  jury  lound 
that  it  was  valid,  and  returned  a  verdict  for  the 
sheriff: — Held,  that  the  circumstance  of  the 
sheriff  being  a  public  officer  to  whose  services  the 
plaintiff  was  entitled  did  not  constitute  the  case 
an  exception  to  the  inile  that  in  an  action  for 
tort  actual  damage  must  be  proved  or  a  presump- 
tion of  law  implying  damage  established.  Sti/u^ 
son  V.  FarnlMin,  41  L.  J.,  Q.  B.  52  ;  L.  R.  7  Q.  B. 
175  ;  25  L.  T.  747 ;  20  W.  R.  183. 
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HeW,  under  the  facts  state<l  above,  that  the 
-sheriff  was  not  estopped  by  the  admission  in  his 
formal  return  from  setting  up  as  a  defence  that 
the  goods  were  not  the  goods  of  the  debtor  at 
"the  time  of  the  attempted  seizure,  and  that  con- 
-sequently  he  had  not  sustained  actual  damage, 
and  that  the  facts  were  not  such  as  from  which 
-the  law  would  imply  damage  necessarily  result- 
ing,   lb. 

False  Return — L&vj — Cheque  from  Debter — 
Terfomuuiee  of  Condition.] — After  the  death,  in 
May,  1880,  of  A.,  a  shopkeeper,  his  daughter  B. 
•carried  on  the  business.  Judgment  was  obtained 
against  B.  personally,  and  a  ii.  fa.  issued  thereon 
and  delivered  to  the  sheriff  in  March,  1881.  At 
this  time  B.  was  in  possession  of  shop  goods  of 
considerable  value,  some  of  which  had  been  the 
property  of  A.  in  his  lifetime,  and  the  rest  were 
'}>urchased  out  of  the  proceeds  of  sale  of  other 
<roods  of  A.  The  sheriff,  having  required  and 
•obtained  an  indemnity  from  the  execution 
creditor  before  seizure,  received  from  the  execu- 
tion debtor  a  cheque  for  98?.,  which,  according 
to  the  evidence  of  some  of  the  witnesses  on 
behalf  of  the  sheriff,  was  given  to  him  as  a 
security  that  the  goods  would  be  forthcoming  in 
.a  short  time,  with  the  view  of  awaiting  the 
result  of  certain  proceedings  in  the  chancery 
<livision  then  pending.  The  sheriff  subsequently 
made  a  return  of  nulla  bona,  and  the  execution 
-creditor  having  brought  an  action  against  him 
for  a  false  return,  and  for  money  had  and  re- 
•ceived,  he  repaid  the  amount  of  the  cheque  to 
the  execution  debtor,  having  retained  it  for  a 
period  of  about  ten  months ;  and  at  the  trial 
claimed  to  have  a  verdict  directed  in  his  favour 
•on  the  grounds  that  the  goods  were  not  the 
*^'oods  of  B.,  and  that  the  giving  of  the  cheque 
, under  the  circumstances  was  not  a  levy.  No 
evidence  was  given  of  any  testamentary  dis- 
]iosition  by  A.  The  judge  having  refused  to 
give  such  direction,  and  a  verdict  having  been 
found  for  the  plaintiff : — Held,  that  assuming 
the  cheque  to  have  been  given  conditionally,  its 
retention  for  so  considerable  a  period  by  the 
sheriff  was  evidence  from  which  the  jury  were 
at  liberty  to  presume  that  the  condition  upon 
which  it  was  to  be  returned  to  the  execution 

•  tiebtor  was  not  performed.  •  Xelli/  v.  Urowne, 
12  L.  R.,  Ir.  348. 

Evidence — Amount  of  Goodi  Seised.] — In  an 

action  against  a  sheriff  for  a  false  return  of  nulla 
bona,  the  declaration  alleged  that  he  seized  and 
t(X)k  in  execution  goods  of  A.,  the  judgment 
debtor,  of  the  value  of  the  moneys  iiicloi-sed  on 
the  writ,  and  levied  the  same  thereout.  Plea, 
that  he  did  not  seize  or  take  in  execution  any 
goods  of  A.,  and  levy  thereout  the  moneys  so  in- 
dorsed. The  affirmative  of  the  issue  is  not  proved 
by  showing  that  A.'s  goods  were  taken  in  pur- 
suance of  a  warrant  granted  by  the  sheriff  upon 
the  plaintiff's  writ,  such  goods  being  insufficient 
to  satisfy  a  fi.  fa.  delivered  to  the  sheriff  before 
the  plaintiflTs  writ.  Heenan  v.  Evafu,  3  Man.  & 
G.  39S ;  4  Scott  (N.E.)  2  ;  1  D.  (N.s.)  204  ;  11 
L.  J.,  C  P.  1. 

In  an  action  for  a  false  return  of  nulla  bona  to 

.  a  fi.  fa.,  if  the  plaintiff  shows  the  debtor  to  be 

possessed  of  certain  goods,  it  is  no  defence  for 

the  sheriff  to  show  a  prior  execution  to  an  amount 

•  of  greater  value,  if  to  that  execution  the  sheriff 
4ilso  returned  nulla  bona ;  nor  if  the  sheriff  has 
the  proceeds  of  the  goods  in  his  hands.  Towne 
V.  Crowder^  3  Car.  k  P.  355. 


If  a  plaintiff  declares  for  a  false  return  of  nulla 
bona  against  the  goo<ls  of  R.  and  S.,  and  alleges 
that  although  R.  and  S.  had  goods,  &c.,  within 
his  bailiwick,  yet  the  sheriff  did  not  levy,  &c. ; 
this  allegation  is  sustained,  though  the  plaintiff 
does  not  prove  that  R.  and  S.  had  any  goods,  for 
it  is  severable,  that  both  or  either  of  them  had 
goods.    Joiu'it  V.  Clayton^  4  M.  &  S.  349. 

That  Goods  were  Seised.] — Where  the 


sheriff  returns  nulla  bona,  it  is  sufficient  primft 
facie  evidence  for  the  plaintiff  to  prove  that 
the  sheriff  seized  the  goods,  Stuhhtt  v.  Lahuon^ 
2  Gale,  122  ;  1  M.  &  W.  728  :  5  D.  P.  C.  162  ;  1 
T.  &  G.  1000  ;  5  L.  J.,  Ex.  240. 

As  to  Property  of   Ooods   Seised.] — A 


sher^  returned  to  a  fi.  fa.  against  W.,  that  be- 
fore the  delivery  thereof  to  hira  another  ti.  fa. 
against  W.  was  delivered  to  him,  and  that  by 
virtue  thereof  he  seized  the  goods  of  W.  In  an 
action  against  the  sheriff  for  a  false  return : — 
Held,  first,  that  the  sheriff  was  not  estopped  by 
j  his  return  from  showing  that  the  goods  seized 
under  the  first  writ  were  not  the  goods  of  W, 
Remmett  v.  Lawretwe,  15  Q.  B.  1004 ;  20  L.  J., 
Q.  B.  25  ;  14  Jur.  1067. 

Held,  secondly,  by  Erie,  J.,  that  though  the 
judgment  on  which  the  first  writ  issued  was 
fraudulent,  the  sheriff  seized  the  goods  of  W. 
under  the  first  writ,  and  not  under  the  plaintiff*s 
writ.    Ih. 

In  an  action  against  a  sheriff  for  a  false  return 
of  nulla  bona  to  a  fi.  fa.,  in  which  the  question 
is,  whether  the  goods  of  the  debtor  had  passed  to 
his  assignees  under  his  bankruptcy,  the  defen- 
dant need  not  put  in  the  deposition  of  the  peti- 
tioning creditor,  to  show  what  the  petitioning 
creditor's  debt  was ;  nor  is  the  defendant  limited 
to  the  debt  only  which  is  stated  in  the  deposition 
of  the  petitioning  creditor.  Btrt  v.  Sfejfhenson, 
8  Car.  &  P.  741. 

To  Impeaeh  the  Judgment.] — The  sheriff 

cannot  go  into  circumstantial  evidence  to  im- 
peach the  judgment  on  the  ground  of  a  collateral 
f  mud.  Tt/ler  v.  Leed«  (Duke),  2  Stark.  218.  See 
Harrod  v.  BetUon,  8  B.  &  C.  217  ;  2  M.  A:  iRy. 
130  ;  6  L.  J.  (0.8.)  K.  B.  270. 

Plea  that  Ooods  are  Covered  by  Prior 


Writs — ^Evidenoe  to  show  that  snoh  Writs  are 
Frandnlent.] — Where  the  sheriff  (who  was  not 
indemnified)  proved  that  the  goods  of  the  debtor 
were  absorbed  by  a  prior  execution  : — Held,  that 
the  plaintiff  might  give  evidence  to  show  that 
the  prior  execution  was  concocted  in  fraud ;  it 
appearing  that  the  sheriff  had  paid  over  the 
money,  in  defiance  of  notice  to  retain  the  pro- 
ceeds in  his  hands  until  the  first  execution  was 
set  aside ;  and,  consequently,  that  the  sheriff  was 
liable  for  his  misconduct  in  lending  himself  to 
the  other  party.  Warmoll  v.  Young^  8  D.  &  R. 
442  ;  5  B.  &  C.  660  ;  4  L.  J.  (0.8.)  K.  B.  293. 

In  an  action  against  a  sheriff  for  making  a 
false  return  of  nulla  bona,  to  which  the  defence 
is,  that,  at  the  time  of  receiving  the  plaintiff's 
writ,  the  sheriff  had  in  his  hands  other  writs  of 
execution,  to  an  amount  sufficient  to  cover  the 
whole  of  the  defendant's  property,  the  plaintiff 
may  give  evidence  to  show  that  those  other  judg- 
ments and  executions  were  fraudulent  and  void 
against  creditors,  without  proving  that  the  sheriff 
was  party  to  the  fraud.  Imray  v.  Magna y^  2 
D.  (N.S.)  531 ;  11  M.  &  W.  267 ;  12  L.  J.,  Ex.  188 ; 
7  Jur.  240. 
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False  Betnrn  in  Coloiiy.]~The  sheriff  of  a 
colony  18  liable,  without  proof  of  malice  or  want 
of  probable  cause,  in  an  action  for  a  false  return 
of  rescue  made  by  him  upon  a  writ  of  capias  ad 
respondendum  for  the  damage  which  results  to 
the  plaintiff  therefrom.  Bram/rr  v.  Maclean,  44 
L.  J.,  P.  C.  79  ;  L.  R.  6  P.  C.  398  ;  33  L.  T.  1. 

Such  return  was  conclusive  at  that  stage  of 
the  proceedings  as  to  the  truth  of  the  alleged 
rescue  by  the  plaintiff,  whom  it  rendered  liable 
to  attachment  for  a  contempt  of  court  without 
being  allowed  to  show  that  the  facts  returned 
were  untrue,  and  constituted  a  misfeasance  by 
a  public  ministerial  officer  in  the  discharge  of 
his  duties.    1  Ik 


h.  Action  for  Wronffful  or  Neffllffent 
Execution. 

CoMjHire  Ca^eSj  ant«,  col.  1145. 

When  It  Lies— Taking  Goode  not  the  Property 
of  the  Exeention  Debtor.] — Trespass  lies  against 
a  sheriff  for  taking  the  goods  of  A.  instead  of  the 
goods  of  B.  by  his  bailiff,  upon  the  sheriff's  war- 
rant upon  a  fi.  fa.  Saunderton  v.  Baker ,  3  Wils. 
309  ;  2  W.  BL  832.  *S.  P.,  Achworth  v.  Kempe, 
4  Dougl.  40. 

Trespass  is  maintainable  against  a  sheiiff  for 
seizing  under  a  fi.  fa.  goods  of  A.  mortgaged  to 
B.,  though  in  A.'s  possession.  Watson  v.  Mac- 
quire,  5  C.  B.  836. 

The  plaintiffs,  brewers  in  Dublin,  supplied  a 
customer  in  Wales  with  porter  in  casks,  on  the 
terms  that  the  empty  casks  were  to  be  returned 
to  Dublin,  at  his  expense  and  risk,  within  six 
months  from  the  date  of  the  contract,  or  paid  for 
at  invoice  price,  at  the  option  of  the  shippers  : — 
Held,  that  as  soon  as  the  casks  were  empty,  the 
vendee  of  the  jwrter  was  a  mere  bailee  of  the 
casks  during  pleasure,  and  that  the  vendors  had 
such  an  immediate  right  of  possession  as  en- 
titled them  to  maintain  trover  against  a  sheriff 
who  wrongfully  took  them  in  execution.  Man- 
dent  V.  Williams,  4  Ex.  339  ;  18  L.  J.,  Ex.  437. 

A.  being  indebted  to  B.  by  a  bill  of  sale,  which 
was  found  to  have  been  bon&  fide  executed,  con- 
veyed to  him  all  his  stock  in  trade,  household 
furniture,  &c.,  absolutely.  The  bill  of  sale  (which 
VTas  under  seal)  contained  a  covenant  by  A.  to 
pay  the  debt  on  demand  ;  and  a  proviso  for  re- 
demption on  payment  of  the  debt  and  interest  on 
demand  ;  and  a  further  proviso  that  the  assignor 
should  continue  in  possession  until  default.  The 
goods  having  been  subsequently,  and  before  de- 
mand made  by  B.,  seized  by  the  sheriff  under  a 
fi.  fa.,  upon  a  judgment  entered  up  against  A.  on 
a  warrant  of  attorney  : — Held,  that  B.  had  not 
such  a  right  of  immediate  possession  as  to  entitle 
him  to  maintain  trover  against  the  sheriff.  Brad- 
ley V.  Copley,  1  C.  B.  685  ;  14  L.  J.,  C.  P.  222  ;  9 
Jur.  599. 

After  verdict,  but  before  judgment,  W.,  a  plain- 
tiff in  ejectment,  on  the  11th  of  July,  assigned  a 
field  of  potatoes,  with  the  crop  growing  on  it, 
which  he  held  under  a  lease,  the  subject-matter 
of  the  action,  to  his  attorney,  as  a  security  for 
money  advanced  by  the  attorney,  and  for  the 
amount  due  for  costs  incurred  in  the  action.  A 
sheriff's  officer,  on  the  17th  of  July,  seized  the 
crop  of  potatoes  under  a  fi.  fa.  against  W.  On 
the  same  tlay,  but  afterwartls,  possession  was  de- 
livered by  another  sheriff's  officer  of  the  field, 
under  a  habere  facias  possessionem,  to  W.,  who 
immediately  transfemxi  the  possession  to  an 


agent  attending  for  the  attorney.  On  the  30th 
of  July,  the  fii*st  sheriff's  officer  sold  the  potatoes, 
by  auction,  as  a  separate  lot,  after  notice  given 
him  of  the  plaintiff^s  title,  to  J.,  who, after  taking 
an  assignment  of  the  lease  from  the  sheriff,  en- 
tered and  took  the  potatoes  : — Held,  that  the 
assignment  to  the  attorney  was  not  void  by 
reason  of  the  statute  against  maintenance  and 
champerty,  or  as  being  against  public  policy, 
since  it  was  not  an  absolute  sale  of  the  subject- 
matter  of  the  ejectment,  but  only  a  security  for 
past  advances :  and  that  an  action,  quare  clau- 
sum  fregit,  lay  by  the  attorney  against  the  sheriff 
and  his  officers,  as  his  title  related  back  to  the 
time  when  it  accrued.  Anderson  v.  Radeliffe, 
El.,  Bl.  &  El.  806 ;  29  L.  J.,  Q.  B.  128  ;  6  Jur. 
(N.B.)  578  ;  1  L.  T.  487  ;  8  W.  R.  283— Ex.  Ch. 

An  action  against  the  sheriff,  for  selling  the 
reversionary  interest  of  the  plaintiff  in  gocxls  in 
the  possession  of  an  execution  debtor,  cannot  be 
suspected  unless  actual  damage  has  been  su!>- 
tained.  Tancred  v.  Allgood,  4  H.  &  N.  438  :  28 
Li.  J.,  Ex.  362. 

A  count  alleged  that  the  plaintiff  was  the  owner 
of  goods  which  had  been  let  to  hire  to  T.  for  a 
term,  and  that  the  defendant  sold  the  goods  and 
dispersed  them  so  as  to  prevent  them  being  fol- 
lowed or  found,  whereby  the  plaintiff  was  injuretl 
in  her  reversionary  estate.  A  plea,  that  the 
defendant  seized,  and  took  and  sold  the  goods 
not  in  market  overt,  but  as  sheriff  under  a  fi.  fa. 
against  T.  and  that  the  plaintiff  had  not  sustained 
and  would  not  sustain  any  damage  by  reason  of 
the  premises : — Held,  that  as  the  damages  sus- 
tained by  the  plaintiff  were  the  foundation  of  the 
action,  the  plea  was  an  answer  to  the  action.  Ih. 

The  mere  sale  by  a  sheriff  (not  in  market 
overt),  under  a  fi.  fa.,  of  a  chattel  let  an  exe- 
cution debtor  without  notice  of  the  owner's  in- 
terest in  it,  is  not  a  conversion  or  a  ground  of 
action  against  the  sheriff,  but  an  absolute  sale, 
and  delivery  of  the  chattel  under  the  sale,  to  a 
purchaser  ;  and  a  user  by  the  purchaser,  causing 
damage  to  the  chattel,  constitutes  a  cause  of 
action.  Lancashire  Waggon  Co.  v.  Fitzkvgh,  6 
H.  &  N.  602  ;  30  L.  J.,  Ex.  231  ;  3  L.  T.  703. 

Befoeal  of  Applieation  by  Sheriff  for  Protec- 
tion.]— ^An  application  by  a  sheriff,  who,  in  the 
execution  of  a  fi.  fa.  for  costs  under  the  order  of 
May,  1839,  had  seized  goods,  which  were  claimed 
as  the  property  of  thirtl  parties,  to  be  protected 
from  an  action,  and  that  the  claimants  might 
come  in  pro  intei*esse  suo,  refused:  the  sheriff 
not  being,  like  a  sequestrator,  an  officer  of  this 
court,  ami  the  protection  given  to  him  by  the 
interpleader  act  being  confined  to  execution  of 
process  at  law.  Rock  v.  Cook,  2  Ph.  691.  Affirm- 
ing 2  De  a.  &  Sm.  493. 

Action  against  Sheriff  for  Iignnction  pending* 
Interpleader— Cost!.]— Under  a  writ  of  fi.  fia. 
against  a  son,  the  sheriff  seized  goods  of  his 
father,  in  whose  house  the  son  lived.  The 
son  had,  in  fact,  no  goods  there,  except  some 
wearing  apparel.  The  writ  was  indorsed  with  a 
statement  that  the  son  lived  at  a  certain  ad- 
dress, which  was,  in  fact,  the  father's  house, 
though  the  indorsement  did  not  state  this.  The 
father  gave  verbal  notice  to  the  bailiff  that  he 
claimed  the  goods,  and  the  next  day  the.sheriff 
issued  an  interpleader  summons.  Meanwhile 
the  father  had  commenced  an  action  against  the 
sheriff  alone,  claiming  an  injunction  to  restrain 
him  from  remaining  in  possession,  and  Hall, 
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V.-C,  without  requiring  notice  to  be  given  to  the 
execution  creditor,  granted  the  injunction.  The 
sheriff  appealed,  and  meanwhile  the  execution 
creditor,  on  the  hearing  of  the  interpleader 
summons,  had  admitted  that  the  goods  seized 
were  the  father's.  No  misconduct  on  the  part 
■of  the  sheriff  was  proved  : — Held,  that  the  action 
was  premature ;  that  the  father  ought  to  have 
waitetl  to  see  the  result  of  the  interpleailer  pro- 
ceedings ;  and  that  he  must  bear  his  own  costs 
of  the  motion  for  the  injunction  in  both  courts. 
HllUard  V.  Humon,  21  Ch.  D.  69  ;  47  L.  T.  342 ; 
^1  W.  R.  151— C.  A. 

Held,  ab<o,  that  the  vice-chancellor  ought  not 
to  have  granted  the  injunction  without  hearing 
the  executi(m  ci*editor,  w^ho  should  have  been 
made  a  party  to  the  action,  or  at  any  rate  served 
-with  notice  of  it.    lb. 

Seixing   more    Goods    tlian   Keoestary.]  —  A 

•declaration  stated  that  writs  of  fi.  fa.  against  tlie 
plaintiff's  goods  had  been  directed  to  the  sheriff  ; 
he  seized  goods  of  much  greater  value  than  was 
sufficient  to  pay  the  sums  of  money,  interest, 
poundage  and  expenses  indoreed  on  the  writs, 
although  he  knew  that  the  money  arising  from 
the  sale  of  the  goods  would  be  sufficient  to 
satisfy  the  sums  of  money,  interest  and  expenses 
so  indoi'sed  and  directetl  to  be  levie<l ;  that  he 
sold  mt)re  goods  than  were  necessary  to  pay  the 
sums  of  money  indoreetl,  and  levied  thereout  a 
greater  sum  than  was  sufficient  to  pay  all  the 
sums  of  money  indorsed ;  and  that  he  sold  the 
goods  for  a  less  sum  than  the  same  were  really 
worth,  and  for  which  he  could  and  might  and 
ought  to  have  sold  them  : — Held,  that  the 
<leclaration  was  good,  (ratcler  v.  Chaplin^  2  Ex. 
503  ;  18  L.  J.,  Ex.  42.  t 

Where  he  sells  more  than  sufficient  to  satisfy  | 
the  debt  and  costs,  he  is  liable  in  trover  for  the 
excess.    Hatc/(Pktr  v.  T'yxt',  4  M.  <&:  Scott,  552. 
Overruling  S.  C,  1  M.  &  Kob.  331. 

Continaing  in  Poisession  beyond  Time  allowed 
by  Law.] — If  a  sheriff  continues  in  possession 
after  the  return  day  of  the  wTit,  that  irregularity 
makes  him  a  trespasser  ab  initio,  but  will  not 
supi)ort  the  allegation  of  a  new  trespass  com- 
mit led  by  him  after  the  acts  which  he  justifies 
under  the  execution.  Aithenheud  v.  BUide^t^  5 
Taunt.  198;  1  Marsh.  17. 

A  sheriff  who  has  entered  under  a  fi.  fa  ,  and 
continues  on  the  premises  in  possession  of  the 
gootls  for  more  than  a  reasonable  time,  is  liable 
in  trespass  for  so  continuing  beyond  the  time 
allowed  by  law.  Axh  v.  Dawtiay^  8  Ex.  237 ; 
22  L.  J.,  Ex.  59. 

Where,  after  seizure  and  sale  by  auction  of 
chattels  real,  under  a  fi.  fa.,  the  sheriff  remained 
in  possession  an  unreasonable  time  for  ihe  further 
■execution  of  the  writ : — Held,  that  the  execution 
debtor  might  maintain  tresptoss  against  him. 
PUuffah'  v.  MHxffrore,  14  M.  &  W.  289  ;  3  D.  & 
L.  7*2  ;  15  L.  J.,  Ex.  26  ;  9  Jur.  783. 

Exeonting  Warrant  after  Payment  of  I^obtJ 

— In  an  action  against  a  sheriff  and  S.,  his  bailiff, 
for  breaking  into  the  plaintiff's  house  and  taking 
his  gfxxls  there,  it  api)eared  that  L.,  the  clerk 
and  head  officer  of  J.,  entered  the  plaintiff  *s 
house  and  seizetl  his  goods  under  a  warrant  from 
the  sheriff.  The  plaintiff  paid  the  amount  to 
L.  at  J.'s  office,  and  L.  withdrew  the  man  in  pos- 
session, and  sent  notice  to  the  execution  creditor 
in  J.'s  name  that  the  money  was  levie<l.     In 


the  course  of  the  same  day  J.  died,  and  the 
execution  creditor,  upon  application  at  the  office, 
did  not  obtain  the  money.  The  sheriff  then 
issued  the  warrant  to  S.,  who  seized  the  plaintiff's 
goods,  and  remained  in  possession  several  days. 
The  jury  did  not  agree  as  to  whether  L.  paid  the 
money  to  J.  before  his  death,  but  they  found  that 
L.  executed  the  warrant  by  the  direction  of  J., 
and  that  the  money  was  received  by  L.  in 
pursuance  of  an  authority  from  J.  The  judge 
directed  the  jury  that  they  might  find  that  the 
money  had  been  i>aid  to  the  sheriff.  The  jury 
found  for  the  plaintiff,  damages  4001. : — Held, 
first,  that  there  was  sufficient  evidence  of  a  pay- 
ment to  J.  after  an  execution  de  facto  under  the 
prior  warrant ;  and  that  no  irregularity  in  the 
execution  could  be  taken  advantage  of  by  the 
sheriff,  or  those  acting  under  the  sheriff,  so  as  to 
enable  them  to  set  up  the  validity  of  the  second 
warrant ;  and  therefore  there  was  no  misdirec- 
tion. Gregory  v.  CotterAU  1  El.  &  Bl.  350  ;  22 
L.  J.,  Q.  B.  217  ;  17  Jur.  525.  Affirmed,  5  El.  & 
Bl.  571  ;  25  L.  J.,  Q.  B.  33  ;  2  Jur.  (N.8.)  16— 
Ex.  Ch. 

Held,  secondly,  that  the  damages,  though  not 
excessive  as  against  the  sheriff,  were  excessive 
as  against  S.    Ih. 

Kot  Selling  —  Ignoranoe  of  SberiiF  as  to 
Exiitenoe  of  Goods.] — A  sheriff  is  not  liable  for 
not  seizing  gootls  of  the  presence  of  which  in  his 
bailiwick  he  has  no  notice,  though  he  uses  all 
due  diligence.  Yonrrtll  v.  Prohy,  Ir.  R.  2  C.  L. 
460. 

Amount  of  Diligence  to  be  exereised  by  tbe 
Sheriff.] — A  sheriff',  who  has  exercised  reasonable 
diligence  in  the  execution  of  a  writ,  is  not  liable 
to  an  action  because  he  did  not  use  extraordinary 
exertion  or  provide  against  an  unexi)ected  and 
unforeseen  contingency.  Hvdgxon  v.  Lytwhy  Ir.  R. 
5  C.  L.  353. 

Semble,  a  sheriff  acts  improvidently  in  remov- 
ing goods  for  sale  from  the  judgment  debtor's 
establishment  without  his  assent  or  other  suffi- 
cient gi'ounds.     Purcell^  In  re^  13  L.  R.,  Ir.  489. 

Immnnity  ftom  Actions  of  Trespass  on 
executing  Process  or  Orders  of  tbe  Court.] — B. 
brought  an  action  for  assault  and  false  imprison- 
ment against  the  sheriff  and  the  attorneys. 
They  pleadctl  a  justification  under  a  judge's 
ortler  made  under  the  Debtors  Act,  1869,  order- 
ing the  plaintiff  as  judgment  debtor  to  pay  a 
certain  sum  of  money  within  two  months,  and 
in  default  of  payment  to  be  imprisoned,  which 
onler  was,  after  default  made,  delivered  by  the 
attorneys  for  the  judgment  creditore  to  be  exe- 
cuted by  the  sheriff.  The  plaintiff  demurred  on 
the  ji round  that  the  order  was  not  warranted  by 
the  debtors  act : — Held,  that  the  question  of  the 
validity  of  the  order  was  not  arguable,  for  the 
order  having  been  made  by  the  judge  under  the 
statute,  no  action  of  trespass  Lay  against  the 
sheriff,  or  anyone  lawfully  acting  in  aid  of  the 
sheriff  for  nets  done  in  pursuance  of  the  order. 
Brown  v.  Watmn^  23  L.  T.  745. 

So  long  as  a  judgment  exists,  it  protects  those 
who  seize  the  property  under  an  execution 
fouiuled  on  it ;  and  if  the  judgment  and  execu- 
tion are  set  aside,  no  action  can  be  maintained 
against  the  sheriff  for  anything  he  did  under 
such  judgment,  while  it  remained  in  existence. 
Ives  V.  Lueod^  1  Car.  k  P.  7. 

A  sheriff  justifying  in  trespass  under  a  fi.  fa. 
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need  not  show  its  return,  the  distinction  being 
in  this  respect,  between  a  justification  under 
mesne  process,  and  under  process  in  execution  ; 
at  least,  where  in  the  latter  case  no  ulterior 
process  is  necessary  to  complete  the  justification. 
Cfteaseley  v.  Burnett,  10  East,  73. 

A  plea,  justifying  a  trespass  under  a  fi.  fa., 
must  show  that  the  outer  door  was  open,  and  if 
that  allegation  is*  not  proved,  the  justification 
fails.  BruMwich  (^Dukc)  v.  Slowrnan^  8  C.  B. 
317;  18  L.  J.,  C.  P.  299. 

Damages  BeooYerable.]~A.  succeeded  B.  in 
the  occupation  of  a  house,  and,  on  taking  pos- 
session, agreed  with  B.  for  the  lease  at  80/.,  and 
to  take  the  furniture  and  fixtures  at  a  valuation, 
as  between  an  outgoing  and  incoming  tenant.  The 
goods  were  accordingly  valuetl  at  109/.  15*.  lOrf., 
and  the  amount  paid  by  A.,  and  an  assignment 
executed.  The  plaintiff  afterwards  commissioned 
the  auctioneer,  who  had  valued  the  goods,  to  sell 
them ;  and,  before  he  could  do  so,  the  sheriff 
entered  and  seized  them  under  an  execution 
against  B. ;  and  (the  same  auctioneer  being  em- 
ployed by  the  sheriff)  the  goods  were  sold  and 
produced  only  73/.,  the  plaintiff  himself  being  a 
purchaser  to  the  amount  of  20/.  In  an  action  of 
trespass  by  A.  against  the  sheriff:— Held,  that 
the  jury  was  justified  in  giving  damages  for  the 
full  amount  of  the  valuation.  Lockley  v.  Pye^ 
8  M.  &  W.  133 ;  9  D.  P.  C.  744;  10  L.  J.,  Ex.  305. 

If  a  sheriff  wrongfully  seizes  goods  which  are 
aften^'ards  taken  from  him  by  another  wrong- 
doer, the  owner  of  the  gootls  may,  in  an  action 
against  the  sheriff,  recover  as  special  damages 
the  amount  necessarily  paid  to  the  other  wrong- 
doer, in  order  to  get  back  the  goods.  Keene  v. 
Dilke,  4  Ex.  388  ;  18  L.  J.,  Ex.  440. 

In  an  action  against  a  sheriff  for  negligence  in 
executing  a  fi.  fe.,  the  plaintiff  cannot  recover 
more  than  nominal  damages,  unless  he  proves 
actual  damage.  Balct  v,  Winyjitld^  4  Q.  B. 
580,  n.;  2  N.  &  M.  831. 

An  action  cannot  be  maintained  against  a 
sheriff  for  negligence  in  not  levying  under  a  fi. 
fa.  without  showing  actual  pecuniary  damage  ; 
and  although  prim&  facie  the  measure  of  damage 
is  the  value  of  the  goods  which  might  have  been 
and  were  not  levied,  yet  it  is  for  the  jury  to  say, 
looking  at  the  probabilities  of  the  case,  whether 
or  not,  if  the  execution  had  been  levied,  the 
ci^editor  would  have  deriveil  any  benefit  from  it, 
by  reason  of  the  other  creditor  of  the  execution 
debtor  being  in  a  position  to  make  him  a 
bankrupt.  Jlohtttn  v.  Thellu«on^  8  B.  &  S.  476 ; 
36  L.  J.,  Q.  B.  302  :  L.  R.  2  Q.  B.  642  ;  16  L.  T. 
887;  16  W.  K.  1037. 

Liability  for  Damage   to  Goods  seiied.] — A 

sheriff  is  not  liable  for  damages  to  goods  which 
he  has  seized  under  a  fi.  fa.  caused  by  a  mob 
breaking  in  and  injuring  the  goods,  if  he  has 
used  reasonable  care  and  diligence  in  protect- 
ing them.     Willis  v.  Comhe^  Cab.  &  E.  363. 

Semble,  if  a  sheriff  is  let  into  possession  of 
goods,  of  which  a  receiver,  appointed  by  the 
court  of  bankruptcy,  is  already  in  possession,  he 
will  not  be  liable  in  damages  for  not  protecting 
the  goods  against  third  parties.    Ih, 

Action  by  Sberiff  against  Exeontion  Creditor 
for  Money  paid  to  him  under  ICistake.] — A  cre- 
ditor having  issued  execution  against  H.,  on  the 
26th  April,  lodged  a  fi.  fa.  against  his  goods  with 
the  sheriff.    Prior  to  the  seizure  of  the  goods, 


which  took  place  on  the  27th  ApriL  the  creditor 
had  notice  of  an  act  of  bankruptcy  committed 
by  H.  On  the  11th  May  the  sheriff  executed  an 
assignment  of  the  goods  of  H.  to  the  creditor, 
for  266/.,  by  an  instrument  which  expressed  that 
the  creditor  had  paid  that  sum,  and  the  sheriff 
then  made  a  return  of  fieri  feci.  A  fiat  in  bank- 
ruptcy having  issued  against  H.,  in  August,  his- 
assignees  sued  the  sheriff,  and  recovered  from 
him  the  value  of  the  goods  with  costs.  The 
sheriff  thereupon  brought  an  action  to  recover 
the  256/.  from  the  creditor  : — Held,  first,  that,  as 
between  themselves,  the  sheriff  and  the  creditor 
were  in  the  same  situation  as  if  the  sheriff  had 
sold  to  the  creditor  and  had  received  the  monev. 
the  evidence  showing  that  the  money  was  treated 
as  paid  over  to  the  creditor.  Standi sh  v.  Row, 
3  Ex.  627  ;  19  L.  J.,  Ex.  185. 

Held,  secondly,  that  if  the  money  was  not  the- 
sheriff's  money,  still  he  was  entitled  to  recover 
the  money,  which  he  ought  to  have  receiveti  as- 
soon  as  he  had  been  compelled  to  pay  for  the 
goods  seized  by  the  real  owner.    lb. 

Held,  thirdly,  that  the  sheriff  was  not  estopped 
in  another  action,  by  his  return  of  fieri  feci,  from 
saying,  that  the  then  title  of  the  debtor  was  dc- 
feated  by  matter  subsequent.    Ih, 

Held,  fourthly,  that  the  money  having  beeit 
paid  by  the  sheriff  necessarily  in  ignorance  of  the 
facts,  and  without  any  misconduct,  he  was  not 
prevented  from  recovering  it  by  the  fact,  that  the 
creditor  had  in  the  meantime  paid  the  money  to* 
him,  and  therefore  could  not  be  placed  in  the 
same  situation.    Ih, 

A  fi.  fa.  issued  against  the  goods  of  A. ;  the 
goods  were  seized  by  the  plaint  iff.  The  execution, 
creditor  authorised  the  bailiff  to  quit  possession 
the  debtor  consenting  that  he  might  return  at 
any  time  and  sell  the  goods.  The  bailiff  accord- 
ingly gave  up  possession,  and  at  the  end  of  K>me 
months  returned,  and  notice  of  sale  was  given. 
Before  the  sale  another  fi.  fa.  issued  at  the  suit 
of  a  second  creditor.  To  that  writ  the  sheriff 
returned  nulla  bona.  The  second  creditor  brought 
an  action  for  a  false  return,  and  recovered  the 
value  of  the  debtor's  goods  against  the  sheriff. 
The  sheriff,  having  previously  paid  the  value  of 
such  goods  to  the  tiret  creditor  under  the  first  fi. 
fa.,  brought  an  action  against  him  to  recover 
from  him  that  money  : — Held,  that  he  was  en- 
titled to  recover  the*  same,  unless  it  was  sho^-n 
by  the  debtor,  that,  at  the  time  when  the  sheriff 
made  the  payment,  he  was  acquainted  with  the 
misconduct  of  his  officer,  and  that,  as  between 
the  sheriff  and  the  execution  creditor,  the  act  of 
the  bailiff  was  not  to  be  considered  an  act  of  the 
sheriff,  so  as  to  fix  the  latter  with  the  knowledge 
of  the  misconduct  of  his  officer.  Crvvodvr  \. 
Lang,  8  B.  &  C.  598  ;  3  M.  &  Ry.  17 ;  7  L.  J. 
(O.S.)  K.  B.  86. 

Exeontion  Creditor  not  Liable  by  Batiiloation 
of  Trespass  only.]  —  Where  goods  are  wrong- 
fully seized  by  a  sheriff  under  a  valid  writ,  the 
execution  creditor  does  not,  by  a  subsequent  rati- 
fication only,  become  liable  in  trespass  for  the 
original  seizure.  Wilton  v.  Tumm&n,  6  Scott 
(N.R.)  894  ;  1  D.  &  L.  513  ;  6  Man.  A:  G.  236  -^ 
12  L.  J.,  C.  P.  306. 

Evidenoe  as  to  Sheriff's  Liability.]  —  A.,  a 
sheriff's  officer,  to  whom  a  fi.  fa.  was  directed,, 
offered  for  a  pecuniary  consideration  to  delay  its 
execution  for  a  few  days.  B.,  who  exercised  the 
office  of  bailiff  to  the  sheriff,  in  partnership  with 
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A.,  afterwards  illegally  executed  the  writ,  by 
breaking  open  an  outer  door ;  and  A.  subsequently 
withdrew  his  men  from  possession  on  payment 
of  the  amount  indorsed  on  the  writ,  and  of  a 
bonus  to  himself : — Held,  sufficient  to  warrant 
the  jury  in  finding  A.  to  be  a  co-trespasser,  as 
having  authorised  the  unlawful  act  of  his  partner 
B.  Brunswick  iDuke)  v.  Slinoman,  8  C.  B.  317  ; 
18  L.  J.,  C.  P.  299. 

In  such  a  case  the  damages  are  peculiarly  in 
the  discretion  of  the  jury  ;  and  they  may  include 
the  sum  paid  for  the  withdrawal  of  the  execu- 
tion,   lb. 

Of  Bxeention  Debtor.]— A.  sued  out  a  fi.  fa. 

against  the  goods  of  B.,  and  the  sheriff  executed 
a  bill  of  sale  of  certain  goods  to  A.  After  this, 
B.  remained  in  possession  of  the  goods,  and  the 
sheriff  again  took  them  under  another  execution 
against  B. : — Held,  that  in  an  action  brought  by 
A.  against  the  sheriff  for  taking  these  goods,  the 
declarations  of  B.  were  evidence  for  the  sheriff, 
to  show  that  A.'8  execution  was  merely  colour- 
able.    Willies  V.  Farley,  3  Car.  &  P.  395. 

Of  Bxeoution  Creditor.! — If  an  execu- 


tion creditor  has  indemnified  the  sheriff,  what 
he  says  is  evidence  in  an  action  against  the 
sheriff,  for  taking  the  plaintiff*s  goods  under  an 
execution  against  a  third  person.  Proctor  v. 
Lainson,  7  Car.  &  P.  629. 

Of  Illegal  Entry.] — In  an  action  against 

a  sheriff  for  illegally  entering  the  plaintiffs  pre- 
mises for  the  purpose  of  executing  a  fi.  fa.,  the 
declaration  stated  that  the  defendant  on  the  6th 
March,  1858,  broke  and  entered  the  premises  of 
the  plaintiff,  and  continued  and  remained  there- 
in a  long  space  of  time,  to  wit,  eight  dajs : — 
Held,  that  evidence  was  admissible  of  an  entry 
on  the  day  first  named,  and  also  on  a  subsequent 
day,  although  the  defendant  had,  after  the  first 
entry,  left  the  premises  without  intending  to 
return.  Perciraly.  Stamp,  9  Ex.  167  ;  2  C.  L.  R. 
282  ;  23  L.  J.,  Ex.  25  ;  2  W.  R.  H. 

Ai   to   Ferion  sgainit  whom  Writ  is 


letned — Father  and  Bon  having  lame  Kame.] — 
If  father  and  son  bear  the  same  name,  and  a  fi. 
fa.  issues  against  the  son,  but  without  the  addi- 
tion of  '*  the  younger,"  primft  facie  the  father  is 
intended.  Jarmain  v.  Hooper,  7  Scott  (n.b.) 
663  ;  1  D.  &  L.  769  ;  6  Man.  &  G.  827  ;  13  L.  J., 
C.  P.  63;  8  Jur.  127. 

This  is  merely  a  prim&  facie  intendment, 
and,  therefore,  if  a  sheriff  under  such  a  writ 
takes  the  fathers  goods,  and,  to  an  action  of 
trespass  by  the  father,  pleads  that  the  fi.  fa.  was 
issued  against  him,  the  prim&  facie  intendment 
may  be  rebutted,  and  the  sheriff  made  liable,  by 
showing  that  the  judgment  was  obtained  and 
the  writ  issued  against  the  son.    lb, 

L  Biffht  to  Contribution  or  Indemnity. 

Of  Auctioneer  againit  Sheriif.] — Where  the 
owner  of  goods  recovered  in  trespass  against  a 
sheriff,  the  auctioneer,  and  others  who  had  taken 
and  sold  the  goods  under  a  fi.  fa.,  and  levied  the 
whole  damages  on  the  auctioneer  alone,  who  was 
only  employed  by  the  sheriff's  officer : — Held, 
that  the  auctioneer  had  no  right  of  action  for 
contribution  against  any  of  his  co-defendants, 
and  that  there  was  no  implied  promise  of  indem- 
nity on  the  part  of  the  sheriff.  Farebruther  v. 
Atuley,  1  Camp.  343. 


Of  Sheriff  againit  Szeontion  Creditor.] — H. 
delivered  a  fi.  fa.  to  a  sheriff  to  be  executed 
against  the  goods  and  chattels  of  D.,  and  pointed 
out  some  cattle  on  the  lands  of  D.  as  being  the 
property  of  D.,  when  in  reality  they  were  not ; 
and,  upon  this  representation,  the  sheriff  took 
them  in  execution.  The  real  owner  sued  the 
sheriff  and  recovered,  and  the  sheriff  then  sued 
H.  for  his  damages  and  costs  incurred  through 
the  misrepresentation  : — Held,  that  he  was  en- 
titled to  recover  them  against  H.  Humphry 9  v. 
PraU,  2  Dow  &  Clark,  288  ;  5  Bligh  (N.8.)  154. 

(The  ground  of  the  decision  was,  that  a  sheriff 
is  a  public  officer,  and  as  such  is  liable  to  an 
action  if  he  refuses  to  execute  the  writ — per 
Tenterden,  C.J.,  Clark's  Index,  306.) 

A  bailiff,  having  seized  goods  under  a  fi.  fa. 
against  B.,  was  authorised  by  A.,  the  creditor, 
to  quit  possession,  B.  consenting  that  he  might 
return  and  sell.  The  bailiff  quitted  possession, 
and  afterwards  returned  and  sold,  and  the  sheriff 
paid  the  proceeds  to  A.  Before  the  sale,  C. 
issued  a  fi.  fa.  against  B.,  to  which  the  sheriff 
returned  nulla  bona.  C.  recovered  the  value  of 
the  goods  from  the  sheriff  in  an  action  for  a 
false  return  : — Held,  that  A.  was  liable  to  the 
sheriff  for  the  damages  and  costs  recovei^  by 

C,  unless  he  could  show  that  the  sheriff  was 
cognisant  of  the  misconduct,  or  that  the  action 
was  brought  for  the  benefit  of  the  bailiff. 
Crowder  v.  Long,  3  M.  &  Ry.  17  ;  8  B.  &  C.  598  ; 
7  L.  J.  (0.8.)  K.  B.  86. 

3.  On  Writ  of  Venditioni  Exponas. 

What  if.] — The  legal  and  proper  mode  in 
compelling  a  sale  by  the  sheriff  is  by  venditioni 
exponas.     Cameron  v.  Reynolds,  Cowp.  406. 

Venditioni  exponas  branch  of  fi.  fa.  not  distinct 

Srocess.     Hvghet  v.  Mees,   7  D.   P.   C.  56  ;    4 
[.  &;  W.  468  ;  1  H.  &  H.  347  ;  8  L.  J.,  Ex.  46. 

liabiUty  of  Sheriff  for  not  Belling.]— Where 
the  sheriff  in  Michaelmas  term  returned  to  a  fi. 
fa.  "  goods  in  hand  for  want  of  buyers,  value  un- 
known,'' and  no  further  proceedings  were  taken 
by  the  plaintiff  until  the  Trinity  term  following, 
but  in  the  interim  the  goods  were  seized  under 
an  extent ;  the  court  would  not  compel  the 
sheriff  to  make  good  the  loss  to  the  plaintiff,  and 
quashed  a  distringas  which  had  been  issued  for 
tiiat  purpose,  although  it  appeai-ed  that  the 
sheriff  had  lain  by  so  long  at  the  request  and 
with  concurrence  of  the  sheriffs  officer.  lin^on 
V.  Hatjield,  3  B.  &  A.  204. 

The  court  refused  to    grant  an  attachmen 
against  a  sheriff  for  not  selling  goods  under  a 
venditioni  exponas,  where  he  had  returned  he 
could  not  sell  for  want  of  buyers.    Amn.,  2  Chit. 
390. 

And  when  he  had  returned  that  part  of  th 
goods  levied  remained  in  his  hands  for  want  o 
purchasers.    Leader  v.  Danverg,  1  Bos.  k  P.  359. 

Where  several  writs  of  fi.  fa.  at  the  suit  of 
different  persons  against  the  same  defendant, 
were  successively  delivered  to  the  sheriff,  to  the 
last  of  which  he  returned  that  he  had  seized 
goods,  which  remained  in  his  hands  for  want  of 
buyere,  but  stated  nothing  about  the  previous 
writs ;  the  court  afterwards  relieved  the  sheriff 
from  an  attachment  for  not  returning  the  ven- 
ditioni exponas,  on  his  paying  over  the  balance 
remaining  in  his  hands  after  satisfying  the  for- 
mer   writs,    iiey.    v.  Hertfordshire   Sheriff,  9 

D.  P.  C.  916. 
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Betam  to  Fi.  fa.  of  '*Ko  Buyeri"— 

Ooodfl  Sold  by  Auctioiieer  without  the  Know- 
ledge of  Sheriff— Liability  of  Sheriff.]— A  sheriff 
returned  to  a  fi.  fa.  the  seizure,  and  that  the 
goods  remained  in  his  hands  for  want  of  buyers, 
he  being  at  the  time  unaware  that  the  goods  had 
been  sold  by  the  auctioneer  (the  plaintiff's 
brother)  by  private  contract ;  and  the  day  after 
this  return  the  plaintiff  issued  a  venditioni  ex- 
ponas. In  an  action  by  him  against  the  sheriff 
for  a  false  return  : — Held,  that  under  the  cir- 
cumstances under  which  the  writ  was  issued, 
the  judge  was  right  in  refusing  to  direct  the 
juiy  to  find  some  damages  for  the  plaintiff  in 
respect  of  issuing  this  writ.  Lecy  v.  Hale,  29 
L.  J.,  C.  P.  127  ;  7  Jur.  (N.S.)  702  ;  1  L.  T.  132  ; 
8  W.  R.  125. 

A  sheriff  returned  to  a  venditioni  exponas  ac- 
counting for  the  disposal  of  the  proceeds  of  the 
sale,  by  stating  an  application  of  a  pait  to  pay- 
ment of  rent  due  to  the  landlord  of  the  premises 
in  which  the  seizure  took  place,  and  the  reten- 
tion of  the  remainder  for  charges  to  which  he 
was  entitled,  w^ith  the  exception  of  a  sum 
charged  for  possession  money.  But  the  premises 
where  the  seizure  occurred  consisted  of  two 
tenements,  held  of  different  landloixls ;  and  be- 
sides the  sum  accounted  for  by  the  sheriff  as  for 
rent  paid  to  one  of  the  landlords,  there  was  owing 
for  rent  to  the  other  a  sum  exceeding  the  value 
of  the  proceeds.  In  an  action  by  an  execution 
creditor  against  the  sheriff  for  a  false  return  : — 
Held,  that  the  sheriff  might  show  that  the  second 
rent  was  due.    I  b. 

Betnm  to.] — A  sheriff  having  returned  a  levy 
under  a  fi.  fa.  cannot  return  to  the  venditioni  that 
he  has  sold  the  goods  but  detains  the  money  for 
another  party,  under  a  prior  writ  of  execution. 
Jiowe  V.  Tapp,  9  Price,  317. 

If,  to  a  venditioni  exponas  for  goods  already 
taken  in  execution  with  a  clause  of  fi.  fa.  for  the 
residue,  the  sheriff  returns  that  he  has  made  of 
the  goods  20Z.,  but  omits,  '•  by  mistake,"  to  re- 
turn nulla  bona  to  the  fi.  fa.,  the  court  will  allow 
the  sheriff  to  amend  the  return,  and  will  set  aside 
an  attachment  issued  against  him  for  not  making 
the  return.  Hex  v.  Monvumtk  Sheriffs  1  Marsh. 
344  ;  16  R.  R.  678. 


4.  Delaying  Execution  op  Writ. 


When  Action  Maintainable  for.]— If  a  sheriff 
unnecessarily  delays  putting  a  writ  of  execution 
in  force,  an  action  lies  against  him  at  the  suit 
of  the  execution  creditor,  though  no!  actual  pecu- 
niary damage  has  arisen  from  the  default. 
ClifUm  V.  Hooper,  6  Q.  B.  468  ;  14  L.  J.,  Q.  B.  1; 
8  Jur.  958. 

The  measure  of  damages  for  such  default  is 
not  necessarily  the  whole  debt,  but  such  a  sum 
as  the  jury  tninks  equivalent  to  the  real  loss. 
lb. 

If  there  is  no  actual  loss,  still,  in  the  case  of 
final  process,  the  plaintiff  must  have  nominal 
damages.    lb. 

It  is  sufiicient  in  such  action  if  the  jury  finds 
that  the  sheriff  could  have  executed  the  pro- 
cess, and  omitted  doing  so ;  it  need  not  be 
expressly  found  that  he  ought  to  have  executed. 

An  action  is  maintainable  against  a  sheriff  for 
wilfully,  and  without  any  reasonable  or  probable 
cause,  delaying  to  sell  the  goods  of  the  plaintiff 


which  he  has  seized  under  a  levari  facias.     Car- 
lile  V.  Park'iM,  3  Stark.  163. 

The  lessor  of  the  plaintiff  in  ejectment,  having 
recovered  judgment  against  the  casual  ejector, 
obtained  a  habere  facias  possessionem,  and  de- 
livered the  waritint  to  the  sheriffs  officer  to  be 
executed.  The  sheriff  having  received  notice 
that  the  landlord  intended  to  apply  to  set  aside 
the  proceedings  for  irregularity,  his  officer  did 
not  execute  the  writ ;  and  the  proceedings  were 
afterwards  set  aside  by  a  judge's  order,  but  not 
for  irregularity,  the  landlord  being  let  in  to 
plead  on  payment  of  costs.  The  sheriff  had  not 
been  ruled  to  return  the  writ.  The  lessor  of  the 
plaintiff  incurred  expenses  before  the  judgment 
was  set  aside  in  endeavouring  to  get  the  writ 
executed,  which  expense  the  master  refused  to 
allow  on  taxation  : — Held,  that  he  was  entitled 
to  recover  his  expense  in  an  action  against  the 
sheriff  for  delayiug  to  execute  the  writ.  Jfason 
v.  PayrUer,  1  Q.  B.  974 ;  1  G.  &  D.  381  ;  10 
L.  J.,  Q.B.  299;  6  Jur.  214. 

A  sheriff  is  not  justified  in  delaying  the  exe- 
cution of  a  ca.  sa.  or  a  fi.  fa.,  for  the  purpose  of 
enabling  the  judgment  debtor  to  carry  on  his 
business  (even  though  the  sheriff  bon&  fide  be- 
lieves that  by  so  doing  he  may  the  better  enable 
tlie  debtor  to  raise  the  money),  and  his  doing  so 
rendere  him  liable  to  an  attachment.  Terrrll  v. 
Fix/ieTj  10  VV.  R.  796. 

If  a  sheriff  refuse  to  trv  to  execute  an  attach- 
ment  which  has  issued  to  compel  an  appearance 
in  an  equity  suit,  he  will  be  attached.  Morgan 
V.  Citjjtl^nd,  1  Jones,  248. 

The  court,  on  motion,  will  order  a  sheriff  to 
pay  such  a  sum  of  money  as  it  appears  has  been 
lost  in  consequence  of  his  refusing  or  neglecting 
to  execute,  with  due  diligence,  an  attachment 
issued  out  of  the  court,  and  directed  to  him. 
Comyrut,  In  re,  1  Ir.  Eq.  R.  72. 

Attendance  at  quarter  sessions,  where  the 
chairman  threatened  to  fine  the  sheriff  for 
absence,  will  not  be  admitted  as  any  excuse 
for  delaying  to  ex  cute  the  process  of  this 
court.    //;. 

Mode  of  enforcing  the  sheriffs  return  to  a  writ 
of  fieri  facias  issuing  out  of  chancery.  Da  vies  v. 
Ecawi,  7  Beav.  81. 

5.  Payment  op  Money. 

An  attachment  for  costs  was  issued  by  A.  and 
B.  (A.'s  solicitor),  against  C,  who  paid  the 
amount  to  the  sheriff,  and  lodged  with  him  a 
sequestration  for  a  larger  amount  against  A, : — 
Held,  that  the  sheriff  was  not  justified  in  paying 
the  amount  received  on  the  attachment  to  the 
sequestratora  without  the  order  of  the  court. 
Williams  v.  Reeves,  12  Ir.  Ch.  R.  173. 

The  sheriff,  having  taken  a  defendant  under 
an  attachment  for  nonpayment  of  a  large  sum  of 
money,  in  obedience  to  an  order  of  the  court, 
received  part  of  the  amount,  and  a  deposit  of 
title  deeds  as  security  for  payment  of  the  balance 
on  the  return  of  the  writ.  At  the  return  of  the 
writ  the  defendant  did  not  pay  the  balance. 
Upon  the  motion  of  the  sheriff,  the  court  [)er- 
mitted  him  to  pay  the  sum  he  had  received  into 
court,  and  to  issue  an  attachment  in  the  names 
of  the  plaintiffs  without  prejudice  to  the  question 
of  bis  liability  to  them  ;  he  also  indemnifying 
them  against  consequent  costs,  and  undertaking 
to  allow  the  defendant  inspection  of  the  title 
deeds  deposited  as  security.  Thomas  v.  HaU,  2 
De  G.  &  Sm.  264. 
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E.  RULING  SHERIFF  TO  RETURN  WRITS. 

Bending  Warrant  by  Letter — Kot  received  by 
i91ieriff.}— -Where  the  plaintiffs  attorney  obtained 
from  the  sheriff's  deputy  in  London,  a  warrant, 
which  he  sent  to  an  officer  in  the  country  by  the 
IKwt,  but  did  not  pay  the  i)OStage,  and  the  officer  i 
having  in  consequence  refused  to  take  in  the  j 
letter,  it  was  returned  to  the  deatl  letter  office  : —  ; 
Held  that  under  these  circumstances  the  sheriff 
could  not  be  called  on  to  return  the  writ.    Hart 
V.  Wcatherley,  4  D.  P.  C.  171. 

Falie  Betnm — Scire  fieri  Inquiry — Coitt  of. J[ , 

— In    action    against   executow,    the    plaintin , 
having   obtained  a  yerdict,   sued  out  a  fi.  fa.  > 
against  the  goixU  of  the  testator,  to  which  the 
sheriff  returned  nulla  bona.    A  scire  fieri  inquiry  | 
then  issued,  to  which  the  sheriff  also  returned  i 
nulla  bona.    This  return  was  set  aside,  on  the  \ 
ground  that  there  was  evidence  of  a  devastavit, 
and  a  new  scire  fieri  inquiry  issued.    The  execu- 
tors then  paid  to  the  sheriff  the  debt  and  costs  in 
the  original  action,  and  he  returned  that  he  had 
levietl  them  out  of  the  goods  of  the  testator : — 
Held,  that  the  sheriff  should  be  made  a  party  to 
a  rule,  to  compel  payment  to  the  plaintiff  of 
the   costs    of    the    two    inquiries.      P,ilnier   v. 
Waller,  5  D.  P.  C.  315  ;  2  Gale,  lUo  ;  1  M.  &  W. 
■689. 

Sheriff  Delaying  Betnm.]— On  the  3rd  August 
the  sheriff  levied.  On  the  4th  September  he 
was  ruled  to  return  the  writ  in  eight  days.  On 
the  day  after  the  expiration  of  this  rule  the 
defendant  died.  The  writ  was  not  returned  until 
the  1st  November.  The  court  set  aside,  on  pay- 
ment of  costs,  an  attachment  against  the  sheriff, 
it  not  appearing  that  the  plaintiff  could  have 
sustained  injury  by  the  officer's  neglect.  Beg.  v. . 
2ir*r'd?  Sheriff,  8  Scott,  363  ;  6  Ring.  (N.c.)  150  ; , 
8  D.  P.O.  5;  9L.  J.,  C.  P.  126. 

I 
Mandate!.] — Where  a  ca.  sa.  without  a  non 
omittas  clause  has  been  directed  to  the  sheriff, 
and  he  has  issued  his  mandate  to  the  bailiff  of  a 
liberty  in  which  the  defendant  resides,  and  after 
obtaining  lime  to  return  the  writ,  he  has  re- 
turned cepi  corpus  in  due  time,  the  bailiff  cannot 
be  compelled  to  return  the  mandate,  although  | 
he  has  also  obtained  time  to  return  it.    JacJuon  ■ 
v.  Tai/lor,  5   D.  P.  C.  140  ;  2  H.  &  W.  135.    See 
Jarksun  v.  Ilill,  2  P.  A:  D.  455  ;  10  A.  &  E. 
477. 

An  instrument,  in  form  a  sheriffs  warrant  to 
levy  execution,  was  addressetl  by  the  sheriff  to 
S.  aiul  Job   Doe.     S.   was  deputy  bailiff  of  a 
liberty,  and  having,  on  consultation  with   the 
chief  bailiffs  agent,  acteil  on  this  warrant  as  if  | 
A  mandate  to  the  bailiff  of  the  liberty ; — Held,  i 
That  the  chief  bailiff  was  bound  to  make  a  re- 1 
turn,  and  could  not  insist  that  no  mandate  had  ' 
been  delivered  to  him.     Platel  v.  Dinose,  4  Ring.  ! 
(N.C.)  204  ;   5  Scott,  549  ;  1  Am.  38  ;  7  L.  J., 
€.  P.  140. 

A  mandate  was  issued  by  the  sheriff  of  York, 
•dii'ecting  the  bailiff  of  a  liberty  within  that 
county  to  take  the  defendant  on  a  ca.  sa.  The 
bailiff  took  tbe  defendant  and  carried  him  to 
the  county  gaol,  which  was  out  of  the  liberty. 
The  defendant  was  afterwards  discharged  under 
the  insolvent  debtors  act,  and  the  plaintiff 
Appointed  assignee  of  his  estate : — Held,  that 
the  plaintiff  was  thereby  estopped  from  ruling 
the  bailiff  to  return  the  mandate.    Hepwortk  v. 


Sintdermm,  1  M.  &  Scott,  64 ;  8  Ring.  19;  1  L.  J., 
C.  P.  15. 

After  Compromise  between  tbe  Fartiei.] — The 
fact  of  a  compromise  between  the  parties,  or  of 
a  claim  for  rent  by  the  landlonl,  does  not  relieve 
the  sheriff  from  the  necessity  of  making  a  return. 
BaUofi  V.  J/fiffgatj  3  D.  P.  C.  557. 

Where  a  ca.  sa.  has  been  sued  out,  and  the 
parties  subsequently  compromise,  the  court  will 
not  compel  the  sheriff  to  return  the  writ, 
although  he  has  been  i*uled  to  do  so  by  the 
plaintiffs  attorney,  without  whose  consent  the 
compromise  has  been  effected.  Hedges  v. 
Jordan,  5  D.  P.  C.  6. 

FaUiire  to  Setorn  after  Bole — Coitt.]— Where 
a  sheriff  had  failed  to  make  any  return  to  a 
writ  of  fi.  fa.,  notwithstanding  an  order  of 
course  directing  him  to  make  his  return  forth- 
with, he  was,  upon  an  application  ex  parte 
against  him  for  an  order  nisi,  directed,  upon  the 
authority  of  £h>aiM  v.  DarieH  (7  Reav.  81),  to 
pay  both  the  costs  of  the  order  nisi  and  of  the 
previous  order  of  course.  HelrorCg  Estate,  In  re, 
Hall  V.  Leg,  48  L.  J.,  Ch.  688  ;  12  Ch.  D.  795  ; 
27  W.  R.  750. 

Who  Entitled  to  Bole— Defendant.]— It  is  ir- 
regular that  a  defendant  should,  without  the 
plaintiff's  authority,  rule  the  sheriff  to  return  a 
ca.  sa.,  which  has  not  been  executed,  but  such 
proceeding  is  not,  in  itself,  a  contempt  of  process 
of  the  court.  JDanieU  v.  Gompertz,  3  Q.  R.  322  ; 
2  G.  &  D.  761. 

The  court  will  not  assent  to  an  application  on 
the  part  of  the  defendant  against  a  sheriff  to 
resum  a  ca.  sa.  issued  against  him  unless  he 
shows  some  special  grounds  for  the  application. 
Williams  v.  Webb,  2  D.  (N.S.)  904  ;  6  Scott 
(N.R.)  901  ;  7  Jur.  155. 

Where  the  sheriff  seizes  goods,  and  keeps  pos- 
session at  the  defendant's  desire,  to  enable  him 
to  pay  the  debt  and  costs  without  sale  ;  the  de- 
fendant, after  such  payment,  may  rule  the 
sheriff  to  return  the  writ.  Edmunds  v.  Watson^ 
2  Marsh.  830  ;  7  Taunt.  5. 

The  defendant  as  well  as  the  plaintiff  may 
rule  the  sheriff  to  return  the  writ.  France  v. 
Clarlum,  2  D.  P.  C.  532. 

Where  a  defendant,  against  whom  a  fi.  fa.  had 
issued,  became  a  bankrupt  after  the  seizure,  and 
his  assignees  made  an  arrangement  with  the 
sheriff  as  to  the  disposal  of  the  goods  : — Held, 
that  the  sheriff  could  not  be  ruled  to  return  the 
writ  on  behalf  of  the  banki-upt.  Gilbert  v. 
Whalleg,  2  C,  M.  &  R.  722. 

Where  a  fi.  fa.  has  been  executed,  it  is  compe- 
tent to  the  defendant,  without  showing  special 
grounds,  to  call  upon  the  sheriff  to  return  it. 
Uichardson  v.  Tru/idle,  8  C.  H.  (N.8.)  474  ;  29 
L.  J.,  C.  P.  310  ;  7  Jur.  (N.S.)  28  ;  2  L.  T.  568. 

Sffeot  of  Bnling.]  —  The  act  of  ruling  the 
sheriff  to  return  a  fi.  fa.  does  not  estop  the  plain- 
tiff from  showing  that  the  writ  wa«  not  a  good 
writ ;  neither  does  the  filing  it  of  record  affirm 
the  existence  of  a  void  writ.  Jones  v.  Williams, 
8  M.  &  W.  349  ;  9  D.  P.  C.  302. 

Enlarging  Time  for  Betnm.] — Where  a  defen- 
dant had  been  arrested  on  a  ca.  sa.,  but  was  too 
ill  to  be  removed  from  his  house,  without  danger 
to  his  life,  the  court  enlarged  the  time  for 
returning  the  writ,  but  would  not  afford  the 
sheriff  any   relief   against   the  extiti  costs  of 
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keeping  up 
11  M.  &W. 


the  caption.      Jimex   v. 
758  ;   2  D.  (N.S.)  1044  ; 
Ex.  415  ;  7  Jur.  657. 


BflbinsoHj  |  of  his  predecessor,  and  not  delivered  over  to- 
12  L.  J.,  i  him  by  indenture  under  20  Geo.  2,  c.  37,  s.  1. 
I  Davidson  v.  Seymour,  M.  &  M.  34. 


F.  TURNING  OVER  WRITS. 

Change  of  Sheriflii.]  —  The  same  sheriff,  by 
whom  any  writ  directed  and  delivered  to  him  is 
executed  while  in  office,  ought  to  make  his 
return  to  the  same,  and  hand  such  writ  and 
return  over  to  the  new  sheriff  who  comes  into 
office  before  the  return-day ;  and  such  new 
sheriff  will  return  the  writ  with  the  old  sheriff's 
return  thereon  ;  and  if  the  old  sheriff,  after 
arresting  the  defendant,  suffers  him  to  escape 
and  goes  out  of  office  before  the  return-day,  he 
alone  is  answerable  for  the  escape.  Rex  v. 
Middlesex  Sheriff,  4  East,  604  ;  1  Smith,  286. 


Liability  of  former  Sheriff.]— A  sheriff 


is  bound,  subsequently  to  the  abolition  of  his 
office  by  act  of  parliament,  to  account  for  all 
writs  previously  executed  by  him.  Warner  v. 
Ptyvoell,  2  D.  (N.S.)  531  ;  12  L.  J.,  Ex.  23. 

A  fi.  fa.  was  put  into  the  sheriff's  hands  on 
the  14th  December,  1833,  returnable  on  the 
30th.  The  sheriff  went  out  of  office  on  the  14th 
Februaiy  following.  A  rule  to  return  the  writ 
was  taken  out  in  June  following,  which  was 
served  in  the  same  month  on  the  under-sheriff 
of  the  new  sheriff ;  but  it  was  not  served  on 
the  under-sheriff  of  the  old  sheriff  till  November 
following  : —  Held,  that  an  attachment  after- 
wards obtained  against  the  old  sheriff  for  not 
returning  the  writ  was  irregular,  and  the  court 
set  it  aside.  Yaroth,  Ywroth,  or  Yrath  v.  Hop- 
kins, 2  C,  M.  &  R.  250 ;  3  D.  P.  C.  711  ;  1  Gale, 
141  ;  5  Tyr.  794  ;  4  L.  J.,  Ex.  1%. 


When   not   reqneited   to   return   Writ 


within  Six  Months  of  Expiration  of  Office.] — 
A  sheriff  is  not  liable  to  an  attachment  for  not 
returning  a  writ,  if  not  called  upon  by  a  rule  of 
court  within  six  months  after  the  expiration  of 
his  office,  notwithstanding  that  he  was  re- 
quested by  the  party  to  return  it  before  the  six 
months  expired.  Bex  v.  Jones,  2  Term  Rep. 
1  ;  1  R.  R.  411. 

A  sheriff  is  not  liable  to  be  called  upon  to  re- 
turn process  unless  within  six  lunar  months 
after  the  expiration  of  his  office,  and  the  day  on 
which  he  goes  out  of  office  is  to  be  reckoned  as 
part  of  the  six  months.  Hex  v.  Adderley,  2 
Dougl.  463. 

A  sheriff  having  been  ruled  to  return  a  writ 
more  than  six  months  after  the  expiration  of 
his  office,  the  London  agent  of  his  under-sheriff 
obtained  an  order  for  a  week's  further  time  to 
return  the  writ : — Held,  that  obtaining  the  rule 
after  six  months  was  merely  an  irregularity, 
and  that  such  in'egularity  was  waived  by  ob- 
taining the  order  for  further  time  to  return  the 
writ.  Walker  v.  Daris,  3  H.  &  N.  374  ;  27  L.  J., 
Ex.  387. 


Liability  of  Kew  Sheriff.]— A  sheriff  is 


not  liable  to  an  attachment  for  not  returning  a 
writ  which  has  not  been  transferred  to  him  by 
his  predecessor  in  office,  notwithstanding  the  3 
&  4  Will.  4,  c.  9y,  s.  7.  Thomas  v.  Newman,  2 
D.  (X.S.)  33. 

The  new  sheriff  is  not  answerable  for  the 
escape  of  a  debtor  taken  in  execution,  and  re- 
moved to  London  by  habeas  corpus  in  the  time 


Under-sheriff  — Liability  of,  for  Proeeada  of 
Execution  —  Death  of  Sheriff  —  Yacaney  ol 
Shrievalty.]  —  Where  an  under-sheriff  (since 
deceased)  acting  as  sheriff  during  the  vacancy 
of  the  shrievalty  under  3  Geo.  1,  c.  15,  s.  8, 
wrongfully  retained  the  proceeds  of  an  execu- 
tion : — Held,  that  an  action  for  money  had  and 
I'eceived  was  maintainable  against  the  executor 
of  the  under-sheriff  by  the  execution  creditors  to* 
recover  the  sum  so  wrongfully  retained.  [See 
now  the  Sheriffs  Act,  1887  (50  &  61  Vict,  c  55),. 
s.  25.]  Gloucestershire  Banking  Co,  v.  JSd- 
toardtt,  57  L.  J.,  Q.  B.  51  ;  20  Q.  B.  D.  107  ; 
58  L.  T.  463  ;  36  W.  R.  116— C.  A. 

Kon-Exocntion  of  Prooeii  —  Same  Under- 
Sheriff  Acting  under  Succettive  Sherifb.] — In 
November,  1883,  while  D.  was  high  sheriff  of  the 
county  of  K.,  civil  bill  decrees  for  money  de- 
mands were  delivered  to  his  sub-sheriff,  L.,  for 
execution  in  February,  1884.  The  solicitor  for 
the  plaintiff  in  the  decrees  wrote  to  L.,  com- 
plaining of  their  non-execution,  and  by  letter, 
dated  the  18th  of  that  month,  L.  wrote  in  reply, 
stating  that  he  had  been  unable  to  levy  the 
amounts,  and  asking  for  information  as  to  the 
goods  of  the  defendant  which  the  plaintiff 
alleged  were  available.  On  the  2l8t  February, 
H.  succeeded  D.  as  high  sheriff,  and  re-appointed 
L.  sub-sheriff,  who  retained  the  decrees  until 
July,  when  he  returned  them  unexecuted.  They 
were  in  force  until  June.  It  was  admitted  that 
after  H.'s  appointment  the  defendants  hatl  suffi- 
cient goods  from  which  the  amounts  of  the 
decrees  might  have  been  levied  : — Held,  that  H. 
was  liable  in  an  action  for  negligence  for  not 
having  executed  the  decrees;  that,  having  re- 
gard to  the  fact  that  L.  continued  in  office  as 
sub-sheriff,  it  was  immaterial  that  no  list  had 
been  made  if  the  decrees  in  question  were  moie 
than  two  months  old ;  that  the  measure  of 
damages  was  the  amount  of  the  decrees.  Sim- 
mons v.  Henchy,  16  L.  R.,  Ir.  467. 


G.  LIABILITY  OF  SHERIFF  TO 
ATTACHMENT. 

Oroondi  for.] — The  court  granted  an  attach > 
ment  against  a  sheriff  for  returning  an  escape  of 
an  execution  debtor,  notwithstanding  5  &  6  V'ict. 
c.  98,  s.  31  (repealed).  Beg.  v.  Leicestershire 
Sheriff,  In  re,  Arden  v.  Bingham,  I  L.,  M.  &  P. 
414  ;  11  C.  B.  637  ;  19  L.  J.,  C.  P.  320  ;  14  Jur. 
1026. 

Where  a  sheriff^s  officer  was,  as  he  alleged,  in 
possession  of  goods  under  a  fi.  fa.  issued  out  of 
the  court  of  common  pleas,  and  an  officer  of  the 
palace  court  levied  and  took  away  the  goodb,. 
under  process  of  that  court,  using  no  violence,  the 
court  refused  to  grant  an  attachment  against  the 
officer  of  the  palace  court,  there  being  reason  to 
believe  that  the  possession  of  the  shenffs  officer 
was  a  matter  in  dispute.  White  v.  Chappie,  4 
C.  B.  628  ;  16  L.  J.,  C.  P.  233  ;  11  Jur.  5*3. 

An  interpleader  order  directed  the  sheriff  to- 
sell  goods  seized  under  a  fi.  fa.  Before  the  sale, 
the  judgment  debtor  became  bankrupt,  and  the 
goods  were  claimed  by  a  messenger  ot  the  court 
of  bankruptcy,  and  the  sheriff  gave  up  possession 
to  the  messenger.    The  court  refused  an  attach- 
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ment  against  the  sherifi  for  contempt  of  court  in 
not  selling  the  goocis.  Collins  v.  Cliff,  11  W.  R. 
786. 

A  demand  of  costs,  which,  by  the  rule,  are  pay- 
able to  a  high  sheriff,  made  under  the  authority 
of  a  power  of  attorney  executeil  by  the  under- 
sheriff,  after  the  high  sheriff  has  gone  out  of 
office,  is  sufficient  to  support  an  attachment. 
Beg,  V.  Matteu,  6  D.  P.  C.  515. 

If  a  sheriff  s  officer  is  guilty  of  extortion,  the 
party  complaining  may  call  upon  the  sheriff  to 
show  cause  why  he  should  not  refund  the  excess, 
and  upon  the  officer  to  show  cause  why  an 
attachment  should  not  issue  against  him  under 
the  same  rule.  Blake  v.  Newhurn,  2  B.  C.  Rep. 
263  ;  5  D.  A:  L.  601  ;  17  L.  J.,  Q.  B.  216  ;  12  Jur. 
882. 

Kon-Setvm— Subsequent  Direotioni  by  Credi- 
tor—Waiver  of  Bight  to  Attachment.]— A  plain- 
tiff does  not  waive  his  right  to  an  attachment 
against  a  sheriff  for  not  duly  returning  a  fi.  fa., 
by  directing  him,  after  the  expiration  of  the  rule 
to  return  the  writ,  to  proceed  with  the  execution, 
which  had  been  suspended  by  an  adverse  clnim. 
Hotcitt  V.  Bickaby  or  Bickby,  9  M.  &  W.  52  ;  1 
D.  (N.s,)  389  ;  11  L.  J.,  Ex.  73. 

Application  for— When  made.] — An  attach- 
ment against  a  sheriff  may  be  moved  for  at  the 
rising  of  the  court  on  the  laistday  of  term  (where 
a  rule  to  return  the  writ  expires  on  that  daj), 
after  the  period  for  closing  the  office  has  passed, 
if  the  motion  is  made  on  an  affidavit  stating 
that  no  return  was  made  at  the  closing  of  the 
office.     Beg.  v.  Shropthire  Sheriff,  9  Jur.  12. 

For  not  returning  a  Writ  of  Fi.  fa.— 


How  made.] — An  application,  or  notice,  under 
Orel.  XLIV.  r.  2,  to  attach  the  sheriff  for  not 
returning  a  writ  of  fi.  fa.,  should  be  for  an  order 
nisi.    Fvvoler  v.  Ashford,  45  L.  T.  46. 

An  attachment  against  the  sheriff  for  not 
returning  a  writ  of  fi.  fa.  is  not,  as  foimerly, 
obtaiue<l  as  of  course,  but  since  Oiti,  XLIV.  r  2, 
can  only  be  applied  for  "  on  notice."  Jtipp  v. 
Cooper,  5  C.  P.  D.  26  ;  28  W.  R.  324. 

Bnle  lor.] — A  rule  for  an  attachment  against  a 
sheriff,  for  the  non-payment  of  money  directed  to 
be  paid  by  an  order  made  a  rule  of  court,  and  of 
the  costs  of  the  rule,  is  only  in  the  firat  instance 
a  rule  to  show  cause.  Hatfield  v.  Ilaterfield  or 
Hatherfidd,  6  Man.  &  G.  724 ;  1  D.  &  L.  809 ; 
7  Scott  (N.R.)  430. 

In  discussing  a  rule  nisi  for  an  attachment 
against  a  sheriff  for  an  insufficient  I'etum  to  a 
writ,  the  court  will  not  take  cognisance  of  the 
return,  unless  an  office  copy  is  produced,  verified 
by  affidavit  by  a  party  as  to  his  belief  that  no 
sufficient  return  has  been  made.  Wilton  v. 
Chambers,  5  N.  &  M.  431  ;  1  H.  &  W.  582  ;  5 
Lt,  J.,  K.  B.  72. 


Service  of.] — To  ground  an  attachment 


absolute  aghinst  a  sheriff  for  not  returning  a 
writ,  the  service  must  be  personal  upon  the 
under-sheriff  at  his  public  office.  Anon.,  Lofft, 
801. 

Or  upon  his  deputy.     Woodland  v.  Fuller,  2 
P.  &  D.  570;  11  A.  6l  E.  869  ;  9  L.  J.,  Q.  B.  181. 

When  Irregular.] — An  attachment  against 

a  late  sheriff  for  disobedience  to  a  judge's  oider, 
calling  on  the  "  sheriff  "  to  return  a  writ,  instead 


of  "  the  late "  sheriff,  is  irregular,  and  may  be 
set  aside,  though  the  sheriff  has  not  applied  to- 
set  aside  the  order.  Beg.  v.  Corntoall  Sheriff, 
7  D.  P.  C.  600. 

AAdaviti — How  entitled.] — An  attachment 
may  be  said  to  be  granted  when  the  rule  for  the 
attachment  is  obtained,  and  after  that,  the  pro- 
ceedings are  on  the  crown  side  of  the  court,  and 
affidavits  in  the  matter  arc  properly  entitled 
"  Bex  V.  Middlesex  Sheriff:'  Bex  v.  Middlesex 
Sheriff,  2  M.  &  W.  107  ;  6  L.  J.,  Ex.  9. 

Affidavits  in  support  of  a  rule  for  an  attach- 
ment against  a  sheriff  or  his  officer  for  extortion 
in  the  execution  of  a  fi.  fa.  are  properly  entitle<l 
"in  the  cause."  Mattters  v.  Lowther,  11  C.  B. 
948  ;  21  L.  J.,  C.  P.  130  ;  16  Jur.  347. 

Kon-Xnforoement  of  Writ  —  Discharge  of 
Sheriff.]— The  plaintiff,  at  the  desire  of  the 
sheriff^s  officer,  forbore  to  enforce  an  attachment 
in  the  first  instance,  and  ten  days  afterwards 
applied  to  the  sheriff  for  the  debt  and  costs  : — 
Held,  that  the  sheriff  was  not  discharged  by  the 
indulgence  given  to  the  officer.  Bex  v.  Londim 
Sheriff,  1  Taunt.  489. 

Where  a  plaintiff,  on  account  of  negotiations 
between  himself  and  the  defendant,  delays  for  a 
term  his  proceedings  against  the  sheriff,  the 
latter  is  discharged  by  the  plaintiff's  laches.  Bex 
v.  Middlesex  Sheriff',  1  D.  P.  C.  63. 


H.  ARREST  BY  SHERIFF. 

See  Debtors  Act,  1869,  32  &  33  Vict.  c.  62. 

1.  By  Whom  to  be  Made. 

By  Fenon  authorised  by  Bailiff.] — ^An  arrest 
must  be  made  by  the  authority  and  direction  of 
the  bailiff,  but  it  need  not  be  his  hand  which 
actually  arrests  ;  nor  need  it  take  place  in  his- 
presence  and  in  his  sight ;  nor  is  there  any  pre- 
cise distance  from  the  person  arrested  within 
which  he  must  be  at  the  time.  Blateh  v.. 
Archer,  Cowp.  65. 

By  Person  to  whom  Warrant  is  Directed.] — 
A  sheriff's  officer  cannot  justify  an  arrest  made 
without  a  warrant  by  procuring  a  warrant  pre- 
viously issued  to  another  sheriff's  officer,  but  not 
executed,  to  be  delivered  to  himself  with  his 
name  inserted  after  the  arrest.  Oi}lli7U  v. 
Yewens,  2  P.  A:  D.  439  ;  10  A.  6i  E.  570  ;  8  L.  J., 
Q.  B.  332. 

An  arrest  under  a  ca.  sa.  by  a  bailiff,  to  whom 
the  warrant  is  not  addressed,  in  the  absence  o£ 
the  officer  to  whom  it  is  addressed,  even  though 
such  officer  has  engaged  him  to  assist  him  in  his 
absence,  he  himself  being  at  a  considerable  dis- 
tance at  the  time  of  the  airest,  is  irregular,  and 
the  defendant  will  be  discharged  out  of  custody. 
Bhodes  v.  liitll,  26  L.  J.,  Ex.  265. 

A  rule  to  discharge  him  is  properly  directed  to- 
the  plaintiff,  and  not  to  the  sheriff.    lb. 

Validity  of  Warrant.]— The  sheriff  having 
directed  a  warrant  to  A.  and  all  his  other  officers 
to  arrest  B.,  A.  afterwards  inserted  the  name  of 
C. : — Held,  that  the  warrant  was  illegal,  and  the 
arrest  by  C.  consequently  void.  Jlousin  v.  Bar» 
row,  6  Term  Rep.  122  ;  3  R.  R.  136. 

But  a  mistake  in  the  warrant  will  not  invali- 
date the  arrest.     Will  taws  v.  Lewis,  1  Chit.  611. 

It  is  not  necessary  that  the  sheriff's  warrant 
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issued  upon  a  capias  should  specify  the  court 
out  of  which  the  process  issues.  Astley  v.  Goodr- 
yer,  2  D.  P.  C.  619  ;  2  C.  &  M.  682  ;  4  Tyr.  414  ; 
3  L.  J.,  Ex.  210. 

A  sheriffs  warrant  on  a  capias,  filled  up  by  an 
attorney  after  the  writ  is  signed  and  sealed,  is 
bad.     Burslem  v.  Frrn,  2  Wils.  47. 

Warrant  to  Four,  jointly  but  not  leverally.] 

— If  the  sheriff  makes  a  warrant  to  four,  jointly 
and  not  severally,  and  one  makes  the  an*est,  the 
court  will  not  interfere  to  discharge  the  defen- 
<lant.    Boyd  v.  Durinid^  2  Taunt.  161. 

A  wan-ant  to  four,  jointly  and  not  severallj', 
•clearly  will  not  authorise  an  aiTest  by  one.    Ih, 

2.  Where  made. 

In  Wrong  County.]--To  set  aside  an  arrest  in 

SI  wrong  county,  there  must  be  an  affidavit  tliat 

it  tlid  not  take  place  on  the  borders  of  the  county, 

And  that  there  is  no  dispute  as  to  boundaries. 

Wehher  v.  Manning,  1  D.  P.  C.  24. 

Privileged  Flaoei  —  Kensington   Palace.]  — 

Kensington  Palace,  being  kept  in  a  constant 
state  of  preparation  for  the  king's  reception  at 
all  times,  and  some  of  the  royal  family  having 
Apartments  there,  is  privileged  as  a  royal  palace 
Against  the  intrusion  of  the  sheriff  for  the  pur- 

1)ose  of  executing  process.  Winttr  v.  MHeif,  10 
Sast,  :>78  ;  1  Camp.  475,  n. ;  10  K.  R.  391.  See 
AU.-Gett,  V.  n&naldsan,  10  M.  &  W.  117;  11 
L.  J.,  E<x.  338. 

Hampton  Court  Palace.]— But  Hampton 

•Court  Palace  is  not.  Att.-Gfin.  v.  IJakin,  39 
L.  J.,  Ex.  113  ;  L.  R.  4  H.  L.  338  ;  23  L.  T.  1  ; 
18W.  R.  nil. 

Within  the  Verge  of  Palace.]— An  arrest 

Avithin  the  verge  of  the  palace  is  no  ground  for 
•discharging  the  defendant  out  of  custody. 
iSparhi  V.  Sphik,  7  Taunt.  311  ;  18  R.  R.  492. 

A  man  arrested  within  the  verge  of  the  court 
is  not  entitled  to  be  discharged,  an  arrest  in  a 
franchise  being  only  a  breach  of  the  privilege  of 
the  lord  of  the  franchise.  Kirkjmtrick  v.  Kvlhj, 
5  Dougl.  30. 

The  Tower.]— Arrests  cannot  be  made 

within  the  Tower.  Battton  v.  M^lA'an,  2  Chit. 
48,  51  ;  23  R.  R.  742.  And  see  Bell  v.  Jacohn,  4 
Ring.  523  ;  1  M.  &  P.  359  ;  6  L.  J.  (o.S.)  C.  P.  82. 

In  Oaol.] — It  is  no  objection  to  an  arrest,  that 
it  takes  place  in  a  gaol,  if  the  party  is  there 
for  his  own  purposes.  Ltrveitt  v.  Hill,  4  D.  P.  C. 
579. 

Evidence  ai  to.] — A  written  memorandum  of 
an  arrest,  and  of  the  place  where  it  occurred, 
made  by  a  sheriff's  officer,  contemporaneously 
with  effecting  the  arrest,  sent  immediately  to 
the  sheriff's  office,  and  there  fileil  in  the  course 
of  business,  is  not  admissible  evidence  of  the 
place  at  which  the  arrest  took  place  after  the 
^leath  of  the  officer,  in  an  action  between  thinl 
persons,  thamhcrx  v.  Berftascimi,  1  C,  M.  &  R. 
M7  ;  4  Tyr.  531  ;  3  L.  J.,  Ex.  373— Ex.  Ch. 

3.  When  Made. 

After  Writ  ii  Betnmable.] — If  a  person  is 
Arrested  after  the  writ  is  returnable,  the  officer 
cannot    legally    detain    him    (though    for    the 


sliortest  time)  till  the  writ  is  continued.    Xciv- 
ridge  v.  Pladoxo,  2  H.  Bl.  29. 

A  gaoler  is  bound  to  receive  a  prisoner  tendered 
to  him  after  the  return  day  of  the  writ  on  which 
he  is  arrested.  Brandling  v.  Kent^  1  Term  Rep. 
60. 

Warrant  to  Arreat  Party  **  to  appear  at  the 
next  flMiioni.'*] — A  warrant  to  arrest  the  party 
*'  to  the  end  that  he  may  become  bonnd.  &c..  to 
appear^at  the  next  sessions,  &c.,"  means  the  next 
session  after  the  arrest,  and  not  after  the  date  of 
the  warrant :  therefore,  the  officer  executing  it 
may  justify  an  arrest  after  the  sessions  next 
ensuing  the  date  of  the  warrant.  Mayheic  v. 
Parker,  8  Term  Rep.  110  ;  4  R.  R.  605. 

On  Sunday.] — A.  was  arrested  at  the  suit  of  B. 
and  discharged,  the  sheriff  not  knowing  that 
there  was  also  a  detainer  in  his  office  at  the  suit 
of  C.  ;  on  the  Sunday  following  he  was  arrested 
at  C.'s  suit,  and  discharged  by  the  court,  by 
virtue  of  the  statute.  The  arrest  on  the  Sunday 
was  considered  as  an  original  taking,  and  not 
as  a  retaking  after  an  escape.  Athinmm  v. 
Jameson,  5  Term  Rep.  25. 

Where,  by  the  contrivance  of  a  plaintiff's  at- 
torney, a  party  had  been  arrested  on  a  Sunday 
on  criminal  process,  for  the  purpose  of  effecting 
his  arrest  on  civil  process,  and  he  was  detained 
in  custody  till  Monday,  and  then  arrested  on  the 
civil  process,  the  court  ordered  him  to  be  dis- 
charged  out  of  custody.     Wells  v.  Gurney,  8 

B.  &  C.  769. 

Where  a  defendant  was  seized  on  a  Sunday, 
and  detained  till  next  morning,  and  then  arrested 
upon  process  out  of  the  exchequer  : — Held,  that 
the  arrest  was  void,  and  could  not  be  made  good 
even  by  a  subsequent  consent.    Lyford  v.  TyrreL 

1  Anst.  85  ;  3  R.  R.  553. 

E.,  having  been  dismissed  from  the  office  of 
town  clerk  of  a  borough,  was,  at  the  instance  of 
the  town  council,  convicted  before  justices,  under 
the  (repealed)  Municipal  Corporations  Act,  1835, 
6  &  6  Will.  4,  c.  76,  s.  60,  of  wilfully  refusing  to 
deliver  accounts,  books,  &c.,  after  notice ;  and 
thcreuix)n  the  justices  issued  their  warrant  for  his 
imprisonment  in  the  common  gaol  of  the  county 
(within  which  tlie  borough  was  situate),  which 
was  delivered  to  P.,  who  arrested  E.  on  a  Sunday, 
and  on  the  next  day  delivei'ed  him  to  the  keeper 
of  the  gaol : — Held,  that  this  was  substantially  a 
civil  proceeding,  and  the  arrest  therefore  ill^;al 
under  the  Sunday  Observance  Act,  1677,  29  Car. 
2,  c.  7,  s.  6,  and  that  the  execution  was  not  made 
legal  by  the  delivery  to  the  keeper,  after  the 
arrest,  of  another  WHrrantupon  the  same  convic- 
tion.    Eggington,  Ex  parte,  2  El.  &  Bl.  717  :  2 

C.  L.  R.  385  ;  23  L.   J.,  M.  C.  41  ;  18  Jur.  224  ; 

2  W.  R.  10,  76. 

Before  Oi&cer  hai  Warrant— Before  Delivery 
of  Writ  to  Sheriff.]— A  bail-bond  was  ordered  to 
!  be  delivered  up  to  be  cancelled,  where  the  de- 
.  fendaut  was  arrested  beforo  the  officer  had  any 
!  warrant,  aud  before  the  writ  was  deli  veiled  to 
i  the  sheriff.    Hall  v.  Itocfur,  8  Term  Rep.  187. 

4.  How  Made. 

a.  What  amountfl  to  Arrest. 

Generally.] — A  sheriffs  officer,  having  a  writ 
which  had  been  issued  against  A.,  communicated 
that  fact  to  him  by  saying  "  I  arrest  you  *' ; 
upon  which  he  said,  "  Very  well,  I  will  come  to 


1177 


SHERIFF— ^rre»«  by. 


m» 


you  immediately  "  ;  and  shortly  af terwanls  made 
his  escape,  without  having  been  touche<l  by  the 
oflScer  : — Held,  that  this  was  no  arrest ;  but,  if 
he  had  acquiesced,  or  aftenvards  gone  with  the 
officer,  it  would  had  been  sufficient  to  constitute 
an  arrest.  Mujfsen  v.  Luca^,  I  Car.  &  P.  153  ; 
R.  &  M.  26. 

Placing  a  party  under  restraint  of  a  sheriffs 
officer,  who  holds  a  capias,  is  an  arrest  without 
proceeding  to  actual  contact.  Grainger  ▼.  Hill,  4 
Bing.  (N.c.)  212  :  5  Scott,  561  ;  7  L.  J.,  C.  P.  85. 

A  sheriff's  officer  in  execution  of  a  ca.  sa.,  put 
his  hand  into  the  debtor's  dwelling-house,  by  an 
opening  in  a  window  caused  by  a  paiie  having 
been  braken  in  the  scuffle,  but  not  by  the  officer, 
touched  the  debtor,  who  was  inside  the  house, 
and  said,  "  "Xou  are  my  prisoner."  He  was  un- 
able then  to  secure  the  i)erson  of  the  debtor  : 
but  he  thereupon  broke  open  the  outer  door  of 
the  house,  and  seized  the  debtor : — Held,  that 
the  officer  had  acted  legally,  the  arrest  having 
been  effected  by  touching  the  debtor,  and  the 
subsequent  breaking  of  the  outer  door  being 
justifiable  for  the  purpose  of  taking  into  custody 
the  debtor  so  arrested.  Sandtm  v.  Jervig,  El.,  BL 
&  El.  935  ;  28  L.  J.,  Ex.  156 ;  5  Jur.  (N.S.) 
860  ;  7  W.  R.  290— Ex.  Ch. 

Where  two  bailiffs  kept  watching  a  defendant 
at  a  particular  house,  and  had  a  warrant  to  arrest 
him,  and  in  fact,  would  have  arrested  him  if  he 
had  endeavoured  to  get  away,  but  did  not  produce 
the  warrant  or  act  on  it : — Held,  that  it  did  not 
constitute  an  arrest.  Hender  v.  Robins,  1  H.  & 
W.  204.  S.  C,  nom.  Rohim  v.  Hender,  3  D.  P.  C. 
543. 

Evidenee  ai  to.] — Evidence  that  a  bailiff's 
assistant  apprehended  a  party  on  a  false  pre- 
tence, and  that  the  bailiff  being  at  hand  took 
advantage  of  the  apprehension  to  arrest  him  on 
a  ca.  sa..  is  sufficient  to  establish  an  issue  that 
the  bailiff  illegally  seized  and  imprisoned  the 
party.  Humphrey  v.  Mitcliell,  2  Bing.  (N.c.)  619 ; 
3  Scott,  44  ;  2  Hodges,  72  ;  5  L.  J.,  C.  P.  186. 

b«  Breaking  open  Doors. 

Civil  Prooeis.] — The  maxim  of  "  Every  man's 
house  is  his  castle,"  is  confined  to  those  who  are 
owners  of  the  house,  which  is  not  the  sanctuary 
of  a  stranger  ;  and  the  privilege  of  the  outer 
door  belongs  only  to  one  door,  and  not  to  others, 
although  belonging  to  the  separate  apartments 
of  lodgers.    Lee  v.  GaJittell,  Lofft,  374 ;  Cowp.  1. 

And  therefore  a  bailiff,  in  the  execution  of 
mesne  process,  may  break  open  the  door  of  a 
lodger,  having  first  gained  peaceable  entrance 
at  the  outer  door  of  the  house.    Ih. 

So  he  may  break  open  the  window  of  the 
apartment  of  a  person  residing  in  the  house  of 
another,  having  first  gained  peaceable  entrance 
at  the  outer  door  of  the  house,  if  such  person 
refuses  to  open  the  door  of  his  apartment  after 
being  informed  by  the  officer  that  he  has  process 
to  serve  on  him.  Lloyd  v.  Sandilands,  2  Moore, 
207  ;  19  R.  R.  607. 

But  an  officer  cannot  justify  breaking  the  inner 
doors  of  the  house  of  a  stranger,  upon  suspicion 
that  a  defendant  is  there,  to  search  for  him  in 
order  to  arrest  him  on  mesne  process.  Johfison  v. 
Zei^h,  1  Marsh.  565 ;  6  Taunt.  246  ;  16  R.  R. 
614. 

The  sheriff  is  justified  or  not  in  entering  the 
house  of  a  stranger  by  the  event.    lb. 

Semble,  that  a  sheriff's  officer  acting  under 


civil  process  may  justify  breaking  the  inner 
doors  of  the  defendant's  house,  though  he  is  not 
therein  at  the  time.  Ratcliffe  v.  Burton^  3 
Bos.  &  P.  223  ;  6  R.  R.  771. 

But  in  such  case  the  officer  must  first  demand 
admittance.    lb. 

It  is  no  objection  that  a  bailiff  gains  admit- 
tance under  false  pretences  ;  and  any  resistance- 
after  he  is  once  in  will  be  punishable.  Rej-  v. 
Backhaul.,  Lofft,  61. 

A  sheriff's  officer,  having  a  ca.  sa.,  went  to  a 
house  in  which  the  execution  debtor  was,  and 
climbing  up  a  ladder  against  the  house,  put  hin 
hand  through  an  aperture  in  a  broken  pane  of 
glass,  and  touched  the  debtor,  saying  to  him, 
"You  are  my  prisoner"  : — Held,  that  this  was  a 
good  arrest,  and  justified  the  officer  in  breakinjf 
open  the  outer  door  of  the  house  and  canyingoff 
the  debtor  to  prison.  Sandon  v.  Jerrig.  27  L.  J., 
Q.  B.  279  ;  4  Jur.  (N.8.)  737.  Affirmed,  El.,  BL  5: 
El.  935  ;  28  L.  J.,  Ex.  156  ;  5  Jur.  (n'.s.)  156  ; 
7  W.  R.  290— Ex.  Ch. 

ProeeM  for  Contempt]  —  In  a  proceeding 
against  a  meml)er  for  a  breach  of  privilege,  the 
speaker  of  the  house  may  issue  his  warrant  to- 
an  officer,  under  which,  if  the  party  refuse**  to- 
open  his  door  and  admit  the  officer,  after  demand 
made  and  notice  of  his  business,  the  officer  may 
break  into  the  house  in  like  manner  as  he  may 
in  executing  process  of  contempt  issued  by  courts 
of  justice.  Burdett  v.  Abbot,  14  East,  1  ;  5  Dow, 
165  ;  4  Taunt.  410  ;  12  R.  R.  450. 

On  Escape  or  Ezpnleion.]  —  If  a  prisoner, 
after  an  arrest  in  the  street,  escapes,  the  bailiff 
may  justify  on  a  fresh  pursuit  breaking  open  the 
door  of  the  house  to  retake  him.  Atwn,  Lofft, 
390. 

A  sheriff's  officer,  in  execution  of  a  bailable 
writ,  peaceably  obtained  entrance  through  the 
outer  door,  but  before  he  could  make  an  actual 
arrest,  was  forcibly  expelled  from  the  house  and 
the  outer  door  fastened  against  him.  The  officer 
obtained  assistance,  forced  open  the  outer  door, 
and  matle  the  arrest : — Held,  that  he  was  justified 
in  so  doing.  Aga  Kurboolie  \Ma1wmed  v.  Reg... 
3  Moore,  P.  C.  164. 

Held,  also,  that  a  demand  of  re-entry  under 
such  circumstances  was  not  requisite  to  justify 
his  breaking  open  the  outer  door.    lb. 

Criminal  Process.]  —  In  the  execution  of 
criminal  process  agamst  any  man  in  the  case  of 
a  misdemeanour,  it  is  necessary  to  demand  ad- 
mittance, before  the  breaking  of  the  outer  door 
of  the  house  can  be  legally  justified.  Launock 
v.  Brown,  2  B.  &  Aid.  592  ;  21  R.  R.  410. 

Operation  on  Execution  of  Process.] — Where 
a  defendant  has  been  taken  in  execution  on  a 
ca.  sa,,  to  execute  which  the  sheriff's  officer  has 
broken  open  an  outer  door,  the  court  will 
discharge  him  out  of  custody  on  a  summary 
application.  Hodg»on  v.  Towning,  5  D.  P.  C. 
410. 

o.  Other  Matters  as  to. 

Generally.] — A  party,  who  issues  a  capias,  is 
not  under  any  legal  duty  to  give  information  to 
the  sheriff  as  to  the  person  of  the  defendant. 
Dyke  v.  Duke,  4  Bing.  (N.c.)  197  ;  5  Scott,  536  ; 
lArn.  11  ;  7  L.  J.,  C.  P.  75. 

A  person  may  under  particular  circumstances 
lay  hands  on  another,  in  order  to  serve  him  with. 
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])rocess.  HarrUon  v.  Hodgson,  10  B.  k.  C.  445  ; 
15  M.  &  Ry.  392  :  8  L.  J.  (0.8.)  K.  B.  223. 

Where  a  sheriffs  officer  having  received  a  writ 
-to  arrest  the  defendant,  let  him  at  large,  on  his 
))romising  to  put  in  good  bail,  and  afterwards 
finding  that  they  were  not  forthcoming,  put  in 
bail  himself  without  the  consent  of  the  defen- 
•<lant ;  and,  accompanied  by  them,  arrested  him 
the  day  previously  to  that  on  which  the  defen- 
<lant's  time  for  putting  in  bail  expired  :  the 
•court  ordered  the  defendant  to  be  discharged, 
:and  the  sheriffs  officer  to  pay  the  costs ;  on  the 
ground  that  the  proceetlings  had  been  highly 
improper.  Taylor  v.  Evatu,  8  Moore,  398  ;  1 
Bing.  367  ;  2  L.  J.  (0.8.)  C.  P.  22. 

A  sheriff  was  bound,  in  executing  a  capias 
under  1  &  2  Vict.  c.  110,  s.  3,  to  provide  such  a 
force  &s  would  enable  him  to  effect  a  caption, 
in  spite  of  any  resistance  which  he  had  reason 
to  anticipate.  Howden  v.  Standish,  6  D.  &  L. 
312 ;  6  C.  B.  604  ;  18  L.  J.,  C.  P.  33  ;  12  Jur. 
1052. 

Uie  of  Yiolenee  in  order  to  Berre  Prooess.] — 
An  attachment  for  non-payment  of  money  to 
A.  having  issued  against  B.,  and  the  process 
l)eing  in  the  hands  of  an  officer  who  had  not 
been  able  to  serve  B,  therewith,  B.  was  met  by 
A.  in  the  street,  and  carried  by  violence  to  the 
chambers  of  C,  who  was  A.'8  attorney,  and  there 
iletained  while  the  original  process  was  sent  for 
and  served  upon  him  ;  the  officer  also  was  sent 
'for  (but  not  by  A.)  and  on  B.'s  leaving  the 
chambers  of  C.  he  was  arrested  ;  the  court  held 
this  arrest  illegal,  and  discharged  B.  Birch  v. 
Prodger,  1  N.  R.  135. 

Searching  House  of  Stranger.] — A  sheriffs 
officer  is  not  justified  in  entering  and  searching 
■A  stranger's  house  to  arrest  a  defendant  under  a 
K».  sa.,  although  he  may  have  resided  there  imme- 
<liately  before  the  entry,  and  although  the  officer 
has  reasonable  cause  to  suspect  that  he  is  in  the 
house,  if  the  fact  turns  out  to  be  that  he  was 
not  in  the  house  at  the  time  of  the  entry  and 
search.  MorrUh  v.  Murray,  2  D.  &  L.  199  ;  13 
M.  &  W.  62  ;  13  L.  J.,  Ex.  261. 

Sheriff  holding  Several  Writi — ^Diecharge  as  to 
•One  only — Effect  of] — ^A  party  privileged  from 
;arrest  redeundo,  was  arrested  on  a  writ  of  capias 
ad  respondendum,  and  applied  for  and  obtained 
rti  judge's  order  for  his  discharge  in  that  action, 
•on  the  ground  of  his  privilege  at  the  time  of  his 
arrest.  Other  writs  of  ca.  sa.  against  him  were 
in  the  hands  of  the  sheriff: — Held,  that  the 
sheriff  was  justified  in  detaining  him  on  those 
writs,  notwithstanding  notice  of  the  judge's 
^rder,  which  made  no  mention  of  any  writ  but 
the  first.  Watstm  v.  Carroll,  4  M.  &  W.  592  ; 
7  D.  P.  C.  217  ;  8  L.  J.,  Ex.  97.  And  see  Hoopet 
v.  Ijane,  6  H.  L.  Cas.  443,  and  ante,  cols.  1131, 
1133. 


Calling  in  Military  Assistanee.]— The  officer 
^iharged  with  making  the  arrest  may,  if  he  finds 
it  necessary  to  the  execution  of  his  warrant,  and 
to  prevent  personal  danger  to  himself  and  his 
ordinary  assistants  from  a  mob  assembled  in 
<ixtraordinary  numbers,  and  with  a  show  of  force 
to  overawe  the  civil  power,  call  in  the  assistance 
^f  the  military.  Burdett  v.  Colmun,  14  East, 
188  ;  13  East,  27  ;  12  R.  R.  478. 

Executing  Writ  of  Attachment.] — Where  a 
writ  of  attachment  has  issued  against  a  party  I 


owing  to  the  default  of  the  execution  creditor  to 
return  the  issue  : — Held,  that  the  claimant  had 
no  caase  of  action  against  the  sheriff  for  the 
original  seizure.  Martin  v.  Tritlon,  Cab.  A  E. 
226. 

5.  Notice  not  to  Abbest. 

Disobedience  of  Sheriff— Effect  of.]— If ,  after  a 
ca.  sa.  has  been  delivered  to  a  sheriff,  the  plaintiff 
directs  him  not  to  execute  the  writ,  and  he  not- 
withstanding does  so,  he  becomes  a  trespasser  ; 
so,  also,  if  he  detains  the  debtor  after  notice 
from  the  creditor  that  he  has  released  the  debt. 
Barker  v.  St.  Quintin,  12  M.  &  VV.  441  ;  1  D.  &  U 
542;  13  L.  J.,  Ex.  144. 

Notice  from  the  plaintiffs  attorneys  to  the 
bailiff,  charged  with  a  warrant  under  a  ca.  sa. 
that  it  is  withdrawn,  is  sufficient  to  render  the 
bailiff  liable  for  an  arrest.  Futrher  v.  Hinder, 
3  H.  &  N.  767  ;  28  L.  J.,  Ex.  28 ;  7  W.  R.  67. 

Where  Party  is  Arrested  at  Snit  of  another 
Creditor.] — ^A  plaintiff  having  issued  a  ca.  sa.  on 
a  judgment  against  the  defendant,  directed  the 
sheriff  not  to  execute  the  writ  until  further 
notice ;  the  defendant  having  been  arrested  at 
the  suit  of  another  creditor  and  paid  the  debt, 
was  detained  by  the  sheriffs  officer  until  instruc- 
tions were  obtained  from  the  plaintiff,  who  there- 
upon directed  the  officer  to  let  him  go  : — Held, 
that  there  was  no  lawful  arrest  or  dl<^;harge 
under  the  plaintiffs  writ,  and  consequently  that 
the  debt  was  not  satisfied.  Semple  v.  Keen,  3 
H.  &  N.  753  ;  28  L.  J.,  Ex.  151. 

A  ca.  sa.  had  been  delivered  to  the  sheriff.  By 
the  direction  of  the  plaintiff's  attorney,  the 
sheriff  issued  a  warrant  to  his  officer,  to  whom 
notice  was  subsequently  given  by  the  plaintiffs 
attorney  not  to  execute  the  writ,  which,  however, 
remained  in  the  sheriffs  hands.  The  defendant 
having  subsequently,  at  the  suit  of  another  per- 
son, been  arrested  by  the  same  officer : — Held, 
that  the  defendant  could  not  insist,  under  these 
circumstances,  that  he  had  been  ever  in  custody 
under  the  first  writ.  Howard  v.  Cavty,  2  D.  &  L. 
115  ;  13  L.  J.,  Q.  B.  294  ;  8  Jur.  984. 

Indorsement  on  Writ  **  to  be  returned  non  est 
inventus."] — Where  a  ca.  sa.  is  issued,  with  an 
indorsement  **  to  be  returned  non  est  inventus," 
the  sheriff  is  nevertheless  bound  to  arrest  and 
detain  the  party,  if  he  either  renders  himself  to 
the  sheriff  or  is  rendered  by  his  bail  after  the 
writ  has  come  to  the  sheriffs  hands.  Magnay 
V.  Monger  or  Mongor,  4  Q.  B.  817  ;  D.  &  M.  24  ; 
12  L.  J.,  Q.  B.  306  ;  7  Jur.  625. 

The  meaning  of  such  indorsement  is,  that  the 
sheriff  is  not  to  look  for  the  party.    2h, 

6  Pebsons  Pbivileged  fbom  Abbest. 
a.  Queen's  Household,  Ac. 

Servants.] — The  queen's  servants,  taken  in 
execution,  are  entitled  to  be  discharg^  on 
motion,  on  account  of  privilege.  Bartlett  v. 
Hebbes,  5  Term  Rep.  686. 

A  menial  servant  of  her  majesty  is  not  liable 
to  arrest,  although  he  publicly  carries  on  trade, 
and  the  debt  was  contracted  in  the  course  of  his 
trade.    King  v.  Foster,  2  Taunt.  167. 

A  page  of  the  presence,  second  class  in  ordi- 
nary to  the  queen,  is,  by  reason  of  his  situation 
privileged,  Reyrndds  v.  PoeocK  7  D.  P.  C.  4  ;  4 
M.  &  W.  371  ;  8  L.  J.,  Ex.  13 ;  2  Jur.  924. 
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A  lord  of  the  bedchamber  is  privileged. 
Jildridge  v.  Barry,  3  D.  P.  C.  460,  n. 

The  court  refused  to  discharge  a  party  in  eze- 
•cution  for  debtciaiming  privilege  from  arrest  on 
the  groand  that  he  was  one  of  the  gentlemen  of 
"the  king's  privy  chamber,  it  appearing  that  he 
'was  not  a  menial  servant,  had  no  stated  duties  to 
perform,  received  no  fees  in  virtue  of  his  office, 
And  had  no  writ  of  privilege.  TapUy  v.  Battine^ 
1  D.  &  R.  79. 

As  to  the  privilege  of  the  king's  yeoman  of  the 
guard,  see  Sard  v.  Forrest^  2  D.  &  B.  260  ;  1  B. 
A  C.  139 ;  1  L.  J.  (0.8.)  K.  B.  31. 

The  candle  and  fire  lighter  to  the  yeoman  of 
^he  guard  is  privileged.  Hatton  v.  JIopkiM,  6 
M.&  S.  271;  18R.  R.  371. 

Prieit  in  Ordinary.] — ^A  chaplain  in  ordinary  is 
privileged  from  arrest  on  final  process.  Winter 
V.  IHbdin,  2  D.  &  L.  211  ;  13  M.  &  W.  25  ;  13 
L.  J.,  Kx.  263.  S.  P.,  ByroH  v.  DihdiR,  1  C.  M. 
Jc  R.  821  ;  3  D.  P.  C.  448  ;  1  Gale,  58 ;  6  Tyr. 
357.  Swan  v.  Baking,  16  C.  B.  77  ;  3  C.  L.  R. 
■602  ;  24  L.  J.,  C.  P.  131  ;  1  Jur.  (N.S.)  378  ;  3 
W.  R.  369. 

The  appointment  of  a  priest  in  ordinary  con- 
tinues after  the  demise  of  the  crown,  and  no 
fresh  appointment  is  necessary  ;  and  the  fact  of 
a  party  having  performed  the  duties  of  such 
•office  during  the  present  reign,  of  his  being  in  the 
receipt  of  the  salary  affixed  thereto,  and  of  his 
name  appearing  in  the  books  of  the  household, 
is  sufficient  evidence  of  his  holding  the  office  to 
-satisfy  the  court  in  discharging  him  from  the 
•custody  of  the  sheriff.  Harvey  v.  Bakint,  3  Ex. 
266  ;  6  D.  &  L.  437  ;  18  L.  J.,  Ex.  156. 

Bomenat  Herald-at-Armi.] — The  Somerset 
herald-at-arms  is  one  of  the  queen's  servants  in 
ordinary  with  fee,  and  bound  to  attend  her 
whenever  required  as  well  as  on  state  ceremo- 
nials ;  and  is  therefore  privileged.  Byer  v.  />/*- 
Jiey,  16  M.  &  W.  312  ;  4  D.  i:  L.  698  ;  16  L.  J., 
Ex.  182. 

Officer  of  the  Tower/|— The  court  refused  to 
<lischarge  the  major  of  fhe  Tower,  on  the  ground 
that  he  was  arrested  when  returning  from  an 
Attendance  on  the  prince  regent,  it  not  appear- 
ing that  he  had  been  attending  by  command  of  his 
royal  highness,  although  the  major  swore  that  he 
•could  not  leave  the  Tower  but  on  business  con- 
nected with  his  official  situation.  Batson  v. 
21rLeati,  2  Chit.  48  ;  23  R.  R.  742. 

Deputy  governor  of  the  Tower  not  privileged. 
Jh.   . 

One  of  the  wardens  of  the  Tower  was  arrested, 
:and  informed  at  the  time  that  the  plaintiff  would 
be  satisfied  if  he  would  enter  an  appearance. 
He,  however,  claimed  his  privilege,  but  after- 
wards executed  a  bail-bond.  The  court  refused 
to  order  the  bail-bond  to  be  delivered  up  to  be 
•cancelled.  Bidgood  v.  Bavies,  6  B.  &  C.  84  ;  9 
D.  &  R.  153  ;  5  L.  J.  (O.S.)  K.  B.  64. 

b.  Officer  of  CoiLrt. 

If  an  officer  of  the  court  upon  a  ca.  sa.  being 
sued  out  against  him  claims  a  general  privilege 
from  arrest  at  all  times,  and  cautions  the  sheriff 
not  to  arrest  him,  he  will  be  ordered  to  pay  the 
debt  out  of  his  salary.  Cane  or  Kans  v.  Stewart, 
1  Jones,  630  ;  Sau.  &  Sc.  84,  n. 

Secus,  if  he  only  claims  privilege  from  arrest 
■eundo,  redeundo,  et  morando,  at  his  office,    lb. 


The  court  has  no  jurisdiction  to  compel  one  of 
its  officers  to  pay  his  private  debt  out  of  his 
salarv.    Ih, 

m 

A  general  clerk  of  the  clerk  of  the  pleas  in 
the  exchequer  is  an  officer  entitled  to  privilege 
from  arrest  under  a  ca.  sa.,  eundo,  morando,  et 
redeundo,  from  his  office.    lb, 

o.  Priyilesre  of  Parliament. 

Privilege  of  parliament  is  no  protection  against 
an  attachment  for  any  contempt  which  is  of  a 
criminal  kind.  Wellegley  v.  Beaufort,  2  Russ.  & 
M.  639. 

Member  of  Honse  of  Gommoni.] — ^A  member 
of  the  bouse  of  commons  is  privileged  from  arrest 
for  forty  days  before  and  forty  days  after  each 
meeting  of  parliament,  and  the  privilege  is 
equally  applicable  to  the  meeting  of  a  new  parlia- 
ment after  a  dissolution,  as  to  the  meeting  of  a 
parliament  after  prorogation.  Otrndy  v.  Bun^ 
oowbe,  5  D.  &  L.  209  ;  1  Ex.  430  ;  17  L.  J.,  Ex.  76. 

Since  a  member  of  either  house  of  parliament 
is  privileged  from  arrest,  a  capias  against  him  is 
irregular,  and  will  be  set  aside ;  although,  in  the 
case  of  a  member  of  the  house  of  commons,  the 
writ  is  not  intended  to  be  put  in  execution  till 
his  privilege  expires  ;  nor,  although,  in  either  in- 
stance, no  proceedings  are  contemplated  against 
the  person  of  the  member.  Camdy  v.  Steuart^ 
2  Scott  (N.B.)  432  ;  2  Man.  &  G.  437  ;  9  D.  P.  C. 
366  ;  10  L.  J.,  C.  P.  57  ;  5  Jur.  25. 

Peer.] — An  Irish  peer  cannot  be  arrested, 
CtHiteJt  V.  Hawarden  QLord),  1  M.  &  Ry.  110  ;  7 
B.  &  C.  388  ;  6  L.  J.  (0.8.)  K.  B.  62. 

A  party  having  voted  at  the  election  of  Scotch 
peers  is,  as  a  Scotch  peer,  entitled  to  be  discharged 
from  arrest,  although  his  vote  has  been  protested 
against,  and  his  claim  to  the  title  disputed,  and 
never  recognised  by  the  house  of  loras  or  at  a 
court.  Bigby  v.  Stirling  (^Lord),  8  Bing.  55  ;  1 
M.  &  Scott,  116  ;  1  D.  P.  C.  248. 

The  Court  would  not  order  a  bail-bond  f^lven 
by  a  person  claiming  privilege  from  arrest  as  being 
an  Irish  peer  to  be  cancelled  on  motion,  unless 
his  peerage  was  clearly  proved.  Storey  v.  Bir- 
mingham,  3  D.  &  R.  418  ;  1  M.  &  Ry.  Ill,  n.  ;  2 
L.  J.  (O.S.)  K.  B.  34. 

One  who  had  been  appointed  consul-general 
from  the  Porte,  but  was  dismissed  several  months 
before,  and  another  person  resident  here  appointed 
in  his  room,  is  not  privileged,  though,  at  the  time 
of  the  arrest,  he  had  not  received  any  official 
notification  of  his  dismissal,  or  the  appointment 
of  his  successor.  Marshall  v.  Cretieo,  9  East, 
446  ;  14  R.  R.  Preface  VIII.,  n. 

QuaBre,  whether  a  consul  is  privileged.  Clarke 
V.  Cretico,  I  Taunt.  106. 

But  a  resident  merchant  of  Ix)ndon  who  is  ap- 
pointed and  acts  as  consul  to  a  foreign  prince,  is 
not.  Viveath  v.  Becker,  3  M.  &  S.  284  ;  15  R. 
R.  488. 

d.  Coroners. 

A  deputy  coroner  is  privileged  while  preparing 
to  hold  an  inquest.  Beputy  Coroner  (^Middle' 
sex),  Ejc  parte,  6  H.  &  N.  501  ;  30  L.  J.,  Ex.  77  ; 
7  Jur.  (N.8.)  103  ;  3  L.  T.  754  ;  9  W.  R.  281. 

e.  Uaffietratee* 

A  magistrate,  attending  petty  sessions  or  the 
)X)lice  court,  in  the  discharge  of  his  duty,  is 
privileged  from  arrest.     Oler^enning  v.  Browne^ 
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3  Ir.  C.  L.  R.  115  ;  Dubois  v.  Wt/ttf,  5  Ir.  C.  L.  R. 
303. 

f.  Persons  attending  Judicial  Proceedings. 

Attendanee — ^Wliat  is.] — A  partv  who  has  at- 
tended his  cause  all  day  in  court,  and  retires  in 
the  evening  to  dine  with  his  attorney  and  wit- 
nesses at  a  tavern,  is  privileged,  causft  redeundi. 
Lightfiwt  V.  Camrron,  2  W.  Bl.  1113.  S.  P., 
Aewlafid  v.  Ilarland,  8  Scott,  70  ;  3  Jur.  679. 

So,  a  plaintiff  is  protecte<l,  who,  whilst  attend- 
ing the  sittings  in  expectation  of  his  cause  being 
tried  is  waiting  at  a  coffee-house  in  the  vicinity, 
before  the  day  of  trial.  Childerston  v.  Barrett, 
11  East,  489. 

A  slight  deviation  will  not  deprive  a  party  re- 
turning from  attendance  in  a  court  of  justice  of 
his  privilege.  Pitt  v.  dfombg,  3  N.  &  M.  212  ;  5 
B.  &  Ad.  1078.  See  S.  C,  4  N.  &  M.  635  ;  2  A.  & 
E.  459 ;  4  L.  J..  K.  B.  83. 

An  attorney  stated,  that  having  several  causes 
to  attend  in  the  courts  at  Westminster,  he  was 
proceeding  through  ihe  city  on  his  way  to  West- 
minster, and  when  at  the  Bank  of  England,  re- 
collecting some  business  with  a  client  whom  he 
was  likely  to  meet  at  the  auction  mart,  he  went 
there,  and  saw  the  party,  and  as  he  was  leaving 
him  to  proceed  to  Westminster,  he  was  arrested. 
Affidavits  in  answer  stated  that  he  was  arrested 
between  the  hours  of  2  and  3  p.m.,  in  the 
auction  mart  coffee-house :  that  he  then  said 
nothing  about  going  to  Westminster ;  and  that 
he  said  he  was  there  to  negotiate  a  loan,  with 
which  he  intended  to  pay  the  plaintiff  :— Held, 
that  these  facts  did  not  show  a  case  of  privilege. 
Strong  v.  Dirkeruon,  2  Gale,  83  ;  1  M.  &  W.  488 ; 
1  T.  &  G.  683  ;  5  D.  P.  C.  99  ;  6  L.  J.,  Ex.  231. 

To  whom  Privilege  Extends.] — The  privilege 
extends  to  all  persons  who  have  any  relation  to  a 
cause  which  calls  for  their  attendance  in  court, 
whether  compelled  by  process  or  not,  and  whether 
parties,  attorneys,  witnesses,  or  baiL  And,  in 
general,  the  courts  will  discharge  them  on  motion, 
without  suing  out  a  writ  of  privilege.  Walpole 
V.  Al4txander,  3  Dougl.  45. 

A  defendant  having  been  arrested  on  his  way 
to  court,  to  (leliver  himself  up  into  the  hands  of 
the  court,  to  receive  judgment  on  a  conviction, 
the  court  will  only  grant  a  rule  nisi  for  his  dis- 
charge on  his  own  affidavit.  Sharplin  v.  Hunter, 
6  D.  P.  C.  632. 

Though  an  appellant  comes  from  Ireland  to 
London  long  before  it  is  necessarj'  to  do  so  in 
order  to  attend  the  hearing  of  his  cause  in  the 
house  of  lords,  so  that  if  then  arrested  he  would 
not  be  discharged  :  yet  if  no  arrest  is  made  until 
his  cause  is  actually  in  the  paper,  he  will  be  dis- 
charged out  of  custody.  PerMe  v.  Persse,  5 
H.  L.  Gas.  671. 

A  burgess,  attending  an  election  of  burgesses, 
under  a  summons  from  the  mayor,  issued  in 
obedience  to  a  mandamus,  directing  the  corpora- 
tion to  proceed  to  such  election,  is  not  privileged 
during  his  attendance  there  for  that  purpose. 
Mxon  V.  Burt,  1  Moore,  413  ;  7  Taunt.  682. 

At  Petty  Seesioni  in  order  to  obtain 

Snmmoni.] — A  person  who  attends  before  jus- 
tices at  petty  sessions,  in  order  to  obtain  a  sum- 
mons with  a  view  to  recover  a  penalty,  and  gives 
evidence  before  them  for  the  purpose,  is  not 
privileged  from  arrest  either  in  going  there  with 
a  view  to  give  the  evidence  and  obtain  the  sum- 


mons, or  on  his  return  after  having  done  so^ 
Cobhett,  Ex  parte,  7  El.  &  Bl.  955  ;  26  L.  J., 
Q.  B.  293  :  3  Jur.  (N.S.)  665  ;  5  W.  K.  708. 

Where  the  privilege  from  an*est  on  civil  pro- 
cess does  not  exist  when  the  party  is  going  an(f 
staying,  it  does  not  exist  when  he  is  returning. 
lb, 

A  voluntary  prosecutor,  as  a  common  informer,, 
is  not  entitled  to  any  privilege  from  arrest.     Ib^ 

At  Police  Court.] — A  person  attending  a 


police  court  as  prosecutor  or  witness  on  a  charge 
there  pending  is  i)rivileged  from  arrest  in  civil 
process,  though  not  attending  under  compulsion. 
Mimtague  v.  Harriwn,  3  C.  B.  (N.s.)  292 ;  27 
L.  J.,  C.  P.  24  ;  4  Jur.  (K.s.)  29  ;  6  W.  R.  43. 

Before  Cominissioners  of  Banlomptej.] — 


A  creditor  attending  to  prove  his  debt  is  privi- 
leged. List,  Ex  parte,  2  Ves.  &  B.  373  ;  2  Rose, 
24.    S.  P.,  king.  Ex  parte,  7  Ves.  312. 

So,  any  i)erson  attending  under  a  summons  of 
commissioners  of  bankruptcy.    lb. 

A  person  attending  in  order  to  opjMXje  the  dis- 
charge of  a  debtor,  is  privilegwi.  miUnghanf 
V.  MattJuics,  2  Marsh.  57  ;  6  Taunt.  356. 

A  petitioning  creditor  attending  for  the  pur- 
pose of  watching  the  progress  of  the  commission, 
and  proposing  himself  as  assignee,  is  protected 
eundo,  morando,  et  redeundo ;  and  it  is  for  the 
party,  who  seeks  to  oust  him  of  his  privilege,  to- 
show  an  unreasonable  delay,  or  an  improper  de- 
viation from  his  course  home.  Selby  v.  UilU,  1 
D.  P.  C.  257  ;  1  M.  &  Scott,  253  ;  8  Bing.  166  ;  1 
L.  J.,  C.  P.  55. 

An  insolvent  debtor  is  privileged  when  attend- 
ing at  or  returning  from  the  court  in  which  his. 
petition  is  heard,  although  on  the  day  he  was 
arrested  the  consideration  of  the  final  order  was- 
adjourned  sine  die.  CJuiurin  v.  Alexander,  2  B. 
&  S.  47  ;  31  L.  J.,  Q.  B.  79  ;  8  Jur.  (K.8.)  262  ;  5 
L.  T.  673  ;  10  W.  R.  248. 

Suitor  or  guardian  of  minor  coming  to  pass  an 
account  in  the  master's  office,  as  it  might  require- 
his  personal  attendance,  will  be  discharged  from 
arrest.     Crone  v.  Odell,  2  MolL  526. 

A  principal  defendant  having  come  to  town  for 
hearing  of  a  causei  n  the  Lord  Chancellor's  list, 
and  having  been  on  his  way  from  his  hotel  to  his 
solicitor's  office  arrested  under  a  capias  ad  resp.  : 
— Held,  that  he  was  privileged  and  should  be 
discharged,  although  he  had  deviated  and  re- 
mained a  little  for  his  amusement : — Held,  also^ 
that  although  the  cause  for  which  the  defendant 
came  to  town  was  to  be  heard  by  the  Lord 
Chancellor,  yet,  as  it  was  generally  depending  in 
chancery,  the  master  of  the  rolls  might  make  the 
order  allowing  the  defendant  privilege,  and 
ordering  his  discharge.  Mahon  v.  Mahon,  2  Ir. 
Eq.  R.  440. 

A  party  in  a  suit,  who  was  arrested  under  an 
execution  while  returning  home  from  court,, 
where  he  had  been  assisting  his  solicitor  in  the 
discharge  of  duties  which  were  the  proper  busi- 
ness of  his  solicitor,  is  not  privileged  from 
arrest.    Flattery  v.  Anderson,  6  Ir.  Eq.  R.  518. 

A  party  in  a  cause  who  is  interested  in  a  decree 
which  has  been  pronounced,  is  privileged  from 
arrest  in  attending  the  registrar's  office  on 
passing  the  minutes  of  the  decree.  Newton  v. 
Askew,  6  Hare,  319  ;  18  L.  J.,  Ch.  42  ;  13  Jur.  188. 
Where  a  party  had  been  summoned  to  attend 
the  registrar  on  a  matter  which  had  been  re- 
ferred to  him  by  the  court,  and,  after  being 
examined,  was  arrested  near  the  outer  door  of 
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the  registrar's  office,  he  was  ordered  to  be  dis- 
charged, but  without  costs  against  the  officer, 
as  he  would  not  undertake  to  brins?  an  action 
for  false  imprisonment.  Burt^  Me  parte,  2 
Mont.  D.  &  D.  6  »6. 

Though  an  appellant  comes  from  Ireland  to 
London  long  before  it  is  necessary  to  do  so  in 
order  to  attend  the  hearing  of  his  cause  in  the 
house  of  lords,  so  that  if  then  arrested  he  would 
not  be  discharged  :  yet  if  no  arrest  is  made  until 
his  cause  is  actually  in  the  paper,  he  will  be  dis- 
charged out  of  custody.  Persse  v.  Persse,  5 
H.   L.  Cas.  671. 

A  person  in  custody  under  an  attachment  out 
of  chancery,  for  disobedience  to  an  order  to 
furnish  accounts,  is  not  entitled  to  be  discharged 
upon  the'  ground  that,  when  arrested,  he  was 
attending  the  trial  of  an  action  to  which  he 
was  a  party.  M^Kinshy  v.  Henry j  Ir.  R.  7  Eq. 
465. 

Writ  of  protection  will  not  be  given  to  a  suitor 
or  witness  to  protect  him  from  arrest  in  any 
case,  when,  if  arrested,  he  would  not  be  entitled 
to  his  discharge  without  it.  Brien  v.  Br'wn,  1 
Hog.  34. 

Witneises.  ] — ^A  person  attending  commissioners 
of  bankruptcy,  without  a  summons,  swearing 
that  he  was  a  material  witness,  and  not  con- 
tradicted, protected  from  arrest,  while  remaining, 
though  having  left  the  room  by  order  for  the 
purpose  of  separate  examination ;  and  while 
returning;  whether  while  going, quaere.  Ordered 
to  be  discharged  immediately  by  the  party  in 
the  first  instance :  if  disobeyed,  to  be  extended 
to  the  officers,  with  costs.  Application  at  the 
bar  without  a  petition  the  proper  form  in  such 
cases,  and  time  to  answer  the  affidavit  refused. 
Bynt*,  Ex  parte,  I  Ves.  &  B.  316  ;  I  Rose,  451. 

Protection  from  arrest  of  persons  attending 
commission  of  bankruptcy  for  the  purpose  of 
aiding  them  in  the  administration  of  justice 
eundo,  morando,  et  redeundo,  not  by  having  a 
summons,  but  upon  principle  applying  to  a  wit- 
ness or  party.    S.  C,  1  Ves.  &  B.  319. 

Privilege  of  person  going  to  make  an  affidavit 
before  a  master.  Lint's  Case,  2  Ves.  &  B.  374  ; 
2  Rose,  24. 

Application  to  discharge  must  be  to  the  court 
of  which  the  proceeding  is  a  contempt.    Ih, 

Witness,  attending  arbitrators  upon  an  ar- 
bitration under  an  order  of  court,  protected  from 
arrest.     Temple,  Ex  parte,  2  Ves.  &  B.  395. 

Protection  from  arrest  during  attendance 
through  interval  of  adjournment  to  another 
period  of  same  day,  at  same  place.    Ih. 

Person  arrested  on  return  from  attending 
warrant  before  master  at  master's  office,  to  pro- 
duce papers,  discharged.  Frankly n  v.  Colqhoun, 
1  Madd.  580. 

A  witness  from  Gravesend  having  at- 
tended this  court  pursuant  to  a  summons, 
being  arrested  for  debt  in  Pancras  Lane,  City, 
while  waiting  for  the  conveyance  home,  was 
discharged  ;  although  he  had,  on  leaving  this 
court,  gone  to  Catherine  Street,  Strand  :  but 
without  costs  as  against  the  officer,  he  not  hav- 
ing been  shown  the  summons  to  attend  this 
court.     Clarke,  Ex  parte,  2  Deac.  k  C.  99. 

A  person  who  resides  in  the  country  and  comes 
up  to  Dublin,  and  is  served  in  Dublin  with  a 
subpoena  ad  test.,  is  only  entitled  to  the  privi- 
leges of  a  town  witness.  A  witness,  who  has 
been  served  with  a  subpoena  ad  test,  in  the 
country,  is  entitled  to  privilege  from  arrest  as 
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long  as  he  is  detained  in  town  by  the  examiner. 
Burke  V.  lliggina,  2  Hog.  210. 

A  person  who  is  served  with  a  subpoena  ad 
testificandum  in  London,  and  is  at  the  same  time 
resident  there,  is  not  protected  from  arrest  in  the 
interval  between  the  service  of  the  subpoena  and 
the  day  appointed  for  his  examination.  Semble, 
a  witness  who  comes  to  London,  in  order  to  be 
examined,  is  protectetl  from  arrest  during  the 
whole  time  that  he  remains  in  London  bona  fide, 
for  the  purpose  of  giving  evidence.  A  witness 
is  not  protected  in  going  three  days  before  the 
day  appointed  by  the  examiner  for  his  examina- 
tion, to  the  solicitor's  office  to  look  at  the  in- 
terrogatories with  a  view  to  prepare  himself  to 
give  his  evidence  accurately.  Gihhs  v.  Phillip- 
son,  1  Russ.  &  M.  19  ;  8  L.  J.  (O.s.)  Ch.  43. 

No  action  lies  against  a  sheriff  or  his  officer 
for  arresting  a  person  attending  court  as  a  wit- 
ness, although  it  is  alleged  that  the  sheriff  and 
his  officer  knew  that  lie  was  privileged,  and 
arrested  him  maliciously.  Magnay  v.  Burt, 
D.  &  M.  652  ;  5  Q.  B.  381  ;  12  L.  J.,  Q.  B.  225  ; 
7  Jur.  1116— Ex.  Ch. 

Before  Arbitrator!.] — A  party  in  a  cause 


attending  an  arbitrator  to  be  examined  under  a 
rule  of  court,  is  privileged  eundo,  morando,  et 
redeundo.  Spence  v.  Stuart,  3  East,  89  ;  6  R.  R. 
549. 

But  where  a  party  residing  in  L.  was  sum- 
moned to  attend  an  arbitrator  at  E.,  and  was 
required  to  bring  him  certain  papers  then  at  C, 
and  he  went  to  the  latter  place,  where  all  his 
papers  were,  to  make  a  selection,  and  having 
stayed  there  more  than  twenty-four  hours  for 
that  purpose  and  nece^ary  refreshment,  was 
arrested  ;  the  majority  of  the  court  held  that  he 
was  not  entitled  to  be  discharged  out  of  custody, 
having  no  right  to  stop  and  sort  his  papers. 
Randall  v.  Gurney,  1  Chit.  679  ;  3  B.  &  Aid.  252. 

But  held  by  the  majority  of  the  court  of  ex- 
chequer, that  a  defendant  was  under  similar 
circumstances  privileged  from  arrest.  Ricketi 
V.  Gurney,  1  Chit.  682  ;  7  Price,  699. 

A  party  to  a  reference,  who,  after  the  adjourn- 
ment of  the  hearing  of  the  reference  to  a  subse- 
quent day,  does  not  within  a  reasonable  time 
return  home  for  want  of  pecuniary  means,  is  not, 
during  the  period  of  adjournment,  privileged. 
Spender  v.  Xewton,  1  N.  &  P.  818  ;  6  A.  &  E.  623 ; 
6  L.  J.,  K.  B.  119  ;  1  Jur.  52. 

The  protection  exists  during  the  attendance, 
though  there  is  an  interval  of  an  adjournment  to 
another  period  of  the  same  day,  at  the  same 
place.    RisMon  v.  Nisbett,  1  M.  &  Rob.  347. 

ff.  Barristers. 

Barristers  upon  circuit  arc  privileged.  Meekins 
V.  Smith,  1  H.  Bl.  636. 

A  barrister  attending  the  court  to  hear  judg- 
ment in  a  cause  in  which  he  is  concerned,  is 
entitled  to  pnvilege  from  arrest,  eundo,  morando, 
et  redeundo."    Newton  v.  Harland,  8  Scott,  70. 

A  party  is  entitled  to  a  similar  privilege.     Ih. 

But  a  barrister  who  has  been  actually  engaged 
at  petty  sessions,  but  without  a  previous  retainer, 
for  a  party,  or  on  a  summary  conviction,  where 
counsel  are  allowed  by  6  &  7  Will.  4,  c.  114,  is 
not  privileged,  redeundo.  Newton  v.  Ci»istahle, 
1  G.  &  D.  408  ;  2  Q.  B.  157  ;  9  D.  P.  C.  933  ;  10 
L.  J.,  Q.  B.  349  ;  6  Jur.  317. 

A  barrister  who  had  attended  the  court,  not 
professionally,  but  as  a  party  interested  on  a 
motion  for  a  receiver,  was  arrested  by  a  sheriff* 
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officer  shortly  after  he  had  quitted  the  court. 
The  officer  refused  to  bring  him  into  court,  and 
took  him  to  a  lock-up  house.  On  motion  for  his 
immediate  discharge,  the  court  doubted  whether 
he  could  be  discharged  without  being  brought 
into  court,  and  recommended  a  writ  of  habeas 
corpus  to  be  issued ;  which  having  been  done, 
and  the  party  brought  into  court,  he  was  dis- 
charged, and  the  sheriff  was  ordered  to  pay  the 
costs.  Anon.y  1  Y.  &  Coll.  331  ;  4  L.  J.,  Ex. 
Eq.  46. 

h.  Sollcltora  and  their  Olerks. 

The  court  has  no  power  to  grant  a  writ  of  pro- 
tection from  arrest  to  a  solicitor.  Anon.y  1  Moll. 
76. 

There  is  no  distinction  in  respect  to  privilege 
whether  the  business  of  his  client  in  which  he 
was  engaged  was  such  as  required  the  personal 
attendance  of  the  solicitor,  or  might  be  equally 
answered  by  his  clerk.  Lord  Chancellor,  ex- 
pressing his  disapproval  of  privilege,  adheres  to 
the  practice  as  established  in  courts  of  equity,  in 
respect  to  the  extent  of  the  privilege,  so  long  as 
it  exists  at  all.  It  would  be  reduc«i  to  next  to 
nothing  without  the  addition  with  respect  to  de- 
tainers.   Fitzmaurice*8  Casc^  1  MoU.  512. 

Solicitor's  privilege  from  arrest  not  extended 
to  a  case  where  it  took  place  at  the  town  lodgings 
of  a  country  solicitor,  on  his  return  from  the 
master's  office,  and  while  preparing  certain  docu- 
ments by  him  directed  in  a  cause  :  although  the 
cause  of  his  coming  to,  and  remaining  in,  town 
was  his  necessary  attendance  on  his  client's 
business  in  court.    Footers  Case^  2  Moll.  530. 

The  privilege  of  a  solicitor  from  arrest  is  not 
confin^  to  those  cases  only  in  which  his  personal 
presence  is  indispensable.  Xeane,  In  re^  Sau. 
&  Sc.  81. 

An  attorney  is  not  privileged  from  arrest  in 
execution,  where  he  comes  down  to  court  to  per- 
form an  act  for  his  client  which  a  clerk  could  do 
as  well.    Salmon  v.  Kiernan,  Sau.  &  Sc.  83,  n. 

A  solicitor  is  privileged  from  arrest  going  to, 
tarrying  at,  and  returning  from  court,  whilst  he 
is  in  attendance  upon  a  motion  or  cause.  O'Neill^ 
In  ?•<?,  Sau.  &  Sc.  78. 

The  party  arresting,  being  aware  of  the  exist- 
ence of  the  privilege  at  the  time,  will  be  ordered 
to  pay  the  costs  of  the  solicitor's  application  to 
be  dischargi;ed,  and  any  other  costs  which  may  be 
incurred  by  his  detention.    Ih. 

If  a  solicitor  be  bon&  fide  attending  a  motion 
or  other  proceeding  in  court  for  his  client,  he  is 
privileged  from  arrest ;  but  where  he  was  merely 
looking  for  his  counsel  in  court,  to  consult  him 
as  to  the  course  to  be  pursued  in  the  cause,  he 
was  held  not  privileged  from  arrest.  Longjield 
V.  Carpenter,  1  Ir.  Eq.  R.  349. 

A  solicitor  is  privileged  from  arrest  on  his  way 
to  and  from  attendance  at  court,  if  it  be  bond 
fide  on  business,  although  the  business  be  of  a 
kind  which  a  clerk  could  perform,  he  not  keep- 
ing a  clerk.  Aheme,  In  rfi,  1  Con.  &  L.  250  ;  2 
Dr.  &  War.  141  ;  4  Ir.  Eq.  R.  337. 

An  attorney  is  privileged  while  in  attendance 
at  the  master's  office  taxing  costs,  as  well  as  re- 
turning therefrom.    Hope,  In  re,  9  Jur.  846. 

A  solicitor  swore  that,  at  the  time  of  the  cap- 
tion, he  was  proceeding  direct  from  his  house, 
for  the  purpose  of  attending  the  hearing  of  two 
petitions  at  Westminster.  On  the  other  hand, 
two  witnesses  deposed,  that  the  direction  in 
which  he  was  walking  was  not  the  direction  in 
which  they  would  have  proceeded  as  the  nearest  I 


and  most  direct  way  to  Westminster : — Held,  not 
a  sufficient  proof  of  deviation,  so  as  to  disentitle 
the  solicitor  to  his  discharge.  Att.-Gen,  v. 
Leathersellers*  Co.,  7  Beav.  157. 

An  attoroey,  party  to  a  cause  in  which  a  motion 
was  about  to  be  made  in  the  court,  left  hia 
private  residence  with  the  intention  of  calling  at 
his  office  for  some  papers  material  in  the  cause, 
and  proceeding  with  them  to  court.  On  his  way 
to  his  office  he  was  arrested,  and  forced  to  pay  a 
sum  to  procure  his  discharge : — Held,  that  he 
was  entitled  to  have  the  money  refunded,  being 
privileged  both  as  an  attorney  and  a  parly  in  a 
cause.  Williams  v.  Webb,  2  D.  (N.S.)  904  ;  5 
Scott  (N.B.)  898  ;  12  L.  J.,  0.  P.  89. 

A  solicitor  on  his  way  to  attend  a  summons  at 
the  chambers  of  a  judge  in  Serjeants'  Inn  i» 
privileged  from  arrest  under  an  attachment. 
Jewitt,  In  re,  33  Beav.  559 ;  33  L.  J.,  Ch.  730  ; 
10  Jur.  (N.S.)  814  ;  10  L.  T.  556 ;  12  W.  R.  945. 

An  attorney  who  attends  on  the  occasion  of 
his  client  putting  in  bail  for  a  defendant  in  an 
action  in  the  lord  mayor's  court,  and  who  actfl 
there  only  as  the  attorney  and  adviser  of  such 
bail,  and  is  not  the  attorney  for  either  of  the 
parties  to  the  cause,  is  not  privileged  from  arrest 
in  going  to  or  returning  from  the  court  on  such 
occasion.    Jo'nes  v.  Marshall,  2  C.  B.  (N.S.)  615  ; 

26  L.  J.,  C.  P.  229  ;  3  Jur.  (N.S.)  916  ;  5  W.  R. 
623. 

An  attorney  and  solicitor,  being  in  contempt 
for  non-payment  of  money  which  he  had  been 
ordered  to  pay  into  court  under  a  decree  in  equity 
was,  when  on  his  direct  road  to  attend  an  ap- 
pointment at  the  insolvent  debtors  court  on 
behalf  of  an  insolvent  petitioner  for  whom  he 
was  acting  as  attorney,  arrested  imder  a  writ  of 
attachment.  He  also  had  other  appointments, 
one  of  which  was  to  attend  at  the  taxing  master's 
offices  in  Staple  Inn.  The  court  held  that  the 
arrest  was  improper,  and  that  he  was  entitled  to 
be  discharged.     Barrow,  In  re,  Eyre  v.  Barrow, 

27  L.  J.,  Ch.  784  ;  4  Jur.  (N.8.)  652  ;  6  W.  R. 
767. 

A  solicitor  was  arrested  on  the  direct  wav  from 
the  taxing  master's  office,  but  it  appeared  that 
before  his  arrest  he  had  deviated  considerably 
from  the  direct  way  : — Held,  that  he  was  not  en- 
titled to  be  dischai'ged.  Walsh  v.  Wilson,  1  Ir. 
Ch.  R.  610. 


Whilst   FrofeBiionally  Engaged.] — An 


attorney  of  the  queen's  bench  was  arrested 
whilst  he  was  attending  in  his  professional 
character  as  an  attorney  in  a  county  court.  On 
an  application  to  discharge  him,  on  the  ground 
that  he  was  privileged,  which  was  resisted  on 
the  ground  that  he  had  not  shown  that  he  had 
signed  the  roll  of  the  county  court,  which  it  was 
contended  was  necessary  under  6  &  7  Vict.  c.  73, 
s.  27 : — Held,  that  he  had  made  out  a  prim& 
facie  case  of  privilege,  and  that  he  was  there- 
fore entitled  to  his  discharge,  as  no  answer  had 
been  given  to  it.  Clutterbuck  v.  Hulls,  4  D.  & 
L.  80  ;  1  B.  C.  Rep.  165  ;  15  L.  J.,  Q.  B.  310  ;  10 
Jur.  1082. 

An  attorney  is  privileged  from  arrest  while  in 
attendance  at  the  master's  office  taxing  costs,  as 
well  as  returning  therefrom.  Hope,  In  re,  9  Jur. 
856. 

To  entitle  an  attorney  to  privilege  from  arrest 
he  must  show  that  he  is  actually  practising  at 
the  time  ;  a  solitary  instance  of  employment  at 
an  election  will  not  suffice.  Anon.,  4  M.  &  P. 
810  ;  1  D.  P.  C.  208. 
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Where  an  attorney  defendant  claims  a  privi- 
lege from  arrest  eundo,  it  must  clearly  appear 
that  he  left  home  for  the  purpose  of  attending 
the  court.  Strang  v.  Dickiruon^  5  D.  P.  C.  86  ; 
1  M.  &  W.  488  ;  2  Gale,  83  ;  1  Tyr.  &  G.  683  ;  5 
L.  J.,  Ex.  2H1. 

Privilege  from  arrest  will  not  be  extended  to 
the  case  of  a  solicitor  returning  from  attending 
his  client's  business  in  court,  if  he  is  found  at  a 
place  out  of  his  direct  line  of  road,  unless  he  can 
show  good  reason  for  the  deviation.  The  court 
refus^  to  discharge  from  custody  a  solicitor 
taken  under  these  circumstances  ;  the  reason  for 
the  deviation,  as  stated  by  the  solicitor  in  his 
affidavit,  being,  that  he  was  going  to  dine  at  a 
tavern  in  the  neighbourhood,  but  it  did  not 
appear  that  this  intention  was  communicated  to 
the  officer  at  the  time  of  the  arrest.  Jonet  v. 
Rose,  11  Jur.  379. 

When  about  to  Leave  the  Country.]— At- 
torney about  to  leave  the  country  not  privileged 
from  arrest.  Thompson  v.  Moore^  1  D.  (N.S.)  283  ; 
5  Jur.  1009.  S.  P.,  FligU  v.  CJook,  1  D.  &  L.  174  ; 
13  L.  J.,  Q.  B.  78. 

For  Contempt  of  Gonrt.] — Disobedience 


by  a  solicitor  to  an  order  of  court  made  against 
him  as  an  officer  of  the  court  is  a  contempt  of 
a  criminal  nature,  and  an  attachment  granted  to 
enforce  compliance  with  the  order  of  court  is 
process  of  a  punitive  and  disciplinary  character  ; 
and  therefore  no  privilege  from  arrest  exists  or 
can  be  claimed  against  the  execution  of  the 
attachment.  Privilege  from  arrest  for  contempt 
of  court,  where  it  otherwise  exists,  can  be  claimed 
in  respect  of  attendance  as  an  advocate  at  a 
police  court  as  well  as  at  any  other  court,  al- 
though the  proceedings  at  the  police  court  con- 
sist merely  of  a  preliminary  inquiry  on  a  charge 
of  felony.  F.  was  a  solicitor,  and  an  order  was 
made  at  chambers  that  he  should  deliver  up 
certain  documents  and  should  p^  the  sum  of 
lOZ.  and  certain  costs.  This  order  was  made 
against  F.  as  an  officer  of  the  court.  F.  delivered 
up  the  documents,  but  he  did  not  pay  the  sum  of 
lOZ.  or  the  costs.  An  order  for  the  attachment 
of  F.  for  contempt  of  court  was  thereupon  made 
at  chambers.  F.  then  paid  the  sum  of  lOZ.,  but 
he  did  not  pay  the  costs.  He  was  arrested  under 
the  attachment,  whilst  he  was  on  his  return  to 
his  offices  from  a  metropolitan  police  court, 
where  he  had  been  as  advocate  attending  to 
defend  certain  persons  at  a  preliminary  inquiry 
on  a  charge  of  treason-felony  : — Held,  that  he 
was  not  entitled  to  be  discharged  from  custody 
on  the  groand  of  privilege  from  arrest,  the 
attachment  having  hoexL  granted  for  a  contempt 
of  a  criminal  nature.  Fregtoriy  In  re,  62  L.  J., 
Q,  B.  545  ;  11  Q.  B.  D.  545  ;  49  L.  T.  290  ;  31 
W.  R.  804— C.  A. 

When  Party  to  Suit.]— A  respondent  in  a 
matter,  who  was  his  own  solicitor,  and  who  came 
from  the  country  to  attend  the  master^s  office  as 
to  the  letting  of  lands  in  his  own  occupation, 
was  held  to  be  privileged  from  arrest  during  his 
stay  in  town.  Lawlor  v.  Scollard,  2  Ir.  Ch.  R. 
146. 

0.,  a  party  and  solicitor  in  the  cause,  having 
been  in  attendance  in  the  master's  office,  upon  a 
summons  in  the  cause,  left  the  office,  and  was 
arrested  on  a  ca.  sa.,  near  Carlisle  Bridge,  which 
was  out  of  the  direction  of  and  beyond  his  resi- 
dence in  Jervis  Street : — Held,  the  deviation  was 
such  as  to  deprive  him  of  his  privilege  from 


arrest.  The  question  in  such  cases  always  is, 
whether  the  person  arrested  was,  at  the  time  of 
the  arrest,  bon&  fide  engaged  in  the  business  he 
was  called  on  to  execute.  Heron  v.  Stokes^  6  Ir. 
£q.  R.  125. 

Beleaie — Costs.] — ^A  solicitor's  privilege  was 
violated  by  his  being  arrested  under  an  attach- 
ment, while  he  was  on  his  way  to  conduct  a  case 
for  a  client  at  a  county  court  in  Surrey.  The 
sheriffs  officer  who  arrested  him  was  distinctly 
warned  that  the  arrest  was  unlawful: — Held, 
that  all  parties  served  with  the  notice  of  motion 
were  liable  for  the  costs  attending  his  release. 
Dodd  V.  Holbrooke  Pitman^  In  re,  36  L.  J.,  Ch. 
175  ;  11  Jur.  (N.S.)  969  ;  13  L.  T.  426  ;  14  W.  R. 
125. 

Parliamentary  Agent.] — A  solicitor,  who  has 
ceased  to  take  out  his  certificate  and  to  practise, 
is  privileged  while  attending  the  hearing  of  an 
appeal  in  the  house  of  lords  as  a  parliamentary 
agent.    Att.-Qen,  v.  Skinners'  Co.,  1  Cooper,  1. 

Going  into  a  house  in  the  way  home  to  take 
refreshment,  is  not  a  deviation  that  will  destroy 
the  privilege.    lb. 

An  agent,  in  an  appeal  in  the  house  of  lords, 
although  not  a  solicitor  or  an  attorney,  being 
arrested  on  his  return  home,  is  entitled  to  his 
discharge.     WatkinSj  Ex  parte,  1  Jur.  236. 

Glerki.] — An  attorney's  clerk  is  not  privileged 
whilst  going  to  judges'  chambers  for  the  purpose 
of  conducting  the  attorney's  business.  Phillips 
V.  Pound,  7  Ex.  881  ;  21  L.  J.,  Ex.  277  ;  16  Jur. 
645. 

i.  Minister  of  Baliarion. 

Where  a  clergyman  was  arrested  on  Christmas- 
day  whilst  he  was  officiating  in  a  chapel,  and 
he  afterwards  gave  a  bail-bond,  the  court  ordered 
the  writ  and  subsequent  proceedings  to  be  set 
aside ;  but  without  costs,  it  appearing  that 
neither  the  plaintiff  nor  his  attorney  ordered 
the  arrest  to  be  made  on  Christmas-dav.  Ooddard 
V.  HarrU,  5  M.  &  P.  122  ;  7  Bing.  320  ;  9  L.  J. 
(O.S.)  C.  P.  109. 

J.  Insane  Persons. 

Court  will  not  discharge  a  defendant  out  of 
custody  on  ground  that  he  has  become  insane 
since  the  arrest.  Kemot  v.  Norman,  2  Term  Rep. 
390. 

Kor  where  it  appeared  that  he  was  insane  at 
time  of  arrest.  Nuit  v.  Verney,  4  Term  Rep. 
121. 

Court  will  refuse  to  discharge  him  even  where 
a  commission  of  lunacy  has  issued.  Steel  v.  A  Ian, 
2  Bos.  &  P.  362. 

Court  will  not  discharge  the  bail  on  the  ground 
of  the  defendant's  having  become  a  lunatic  since 
the  commencement  of  the  action.  Ibbotson  v.. 
Galway  {Lord),  6  Term  Rep.  133. 

k.   In  Cases  of  Criminal  Charsres. 

Penon  Charged.] — The  privilege  from  arrest 
on  civil  process  of  a  person  whose  attendance 
in  court  is  required  for  the  due  administration  of 
justice,  extends  to  the  party  accused  of  a  criminal 
charge  when  out  on  bail  on  remand,  as  well  as  to 
the  prosecutor  and  witnesses.  Oilpin  v.  Ben- 
jamin, 38  L.  J.  Ex.  50  ;  L.  R.  4  Ex.  131  ;  19 
L.  T.  880  ;  17  W.  R.  885. 

After  Acquittal— Betoming.]— A  party 
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who  had  been  detained  upon  a  criminal  charge, 
and  tried,  acquitted,  and  discharj^ed,  is  not 
pnvileged  during  his  return  home  from  the 
gaol  in  which  he  has  been  confined.  Ooodwln  v. 
Lordm,  3  N.  &  M.  879  ;  2  D.  P.  C.  504 ;  1  A.  & 
E.  378. 

A  person  acquitted  on  a  criminal  charge  is  not 
entitled  to  privilege  from  arrest,  even  in  the  pre- 
sence of  the  court,  under  civil  process,  morando 
aut  redeundo.  Harp  v.  Hyde,  16  Q.  B.  394  ;  20 
L.  J.,  Q.  B.  185;  15  Jur.  315. 

One,  who  has  been  wrongfully  arrested  upon  a 
Sunday,  upon  a  charge  of  forgery,  without  any 
warrant,  may  be  lawfully  arrested  upon  civil 
process  as  he  is  leaving  the  police  office,  after  he 
has  been  ordered  by  the  magistrate  to  be  dis- 
charged.   Jacohn  v.  Jacobs,  3  D.  P.  C.  675. 

A  party,  discharged  by  habeas  corpus  from 
illegal  custody  on  one  criminal  charge,  is  not 
privileged  redeundo  from  an  arrest  under  cri- 
minal process  upon  another  and  different  cri- 
minal charge,  where  there  is  no  ground  for 
supposing  that  the  former  process  had  been 
originatetl  for  the  purpose  of  procuring  the 
arrest  under  the  latter.  Rtg.  v.  Dimgla*,  3 
Q.  B.  825  ;  3  G.  &  D.  609  ;  12  L.  J.,  Q.  B.  49  ;  7 
Jur.  39. 

Witneis.] — A  person  who  is  subpoenaed  in  a 
■criminal  prosecution  tried  in  the  sittings,  but 
who  is  committed  for  a  contempt  of  court,  in 
striking  the  defendant,  has  the  same  privilege 
from  arrest  in  returning  home  from  the  prison 
after  his  imprisonment  has  expired,  that  he 
would  have  had  in  returning  home  from  the 
court  if  he  had  not  been  committed.  Rex  v. 
Wigley,  7  Car.  &  P.  4. 

1.  Proceedlngv  to  Liberate. 

Applieation — To  whom  made.]  —  An  appli- 
cation to  discharge  on  the  ground  of  the  party 
being  privilege<l  as  attending  a  judicial  pro- 
ceeding, must  be  to  the  court  of  which  the 
proceeding  is  a  contempt.  LUt'if  Caxe,  2  Ves. 
&  B.  373  ;  2  Rose,  24. 

He  may  be  discharged  either  by  the  court  in 
which  such  procee; lings  are  pending,  or  by  that 
issuing  the  process  upon  which  the  caption  is 
effected.     Att.-OeH.  v.  Skhiners^  Co.^l  Cooper,  1. 

Where  a  party  to  a  cause  is  arrested  upon 
process  out  of  another  court,  while  attending  at 
nisi  prius,  in  expectation  of  its  coming  on,  he 
must  apply  for  relief  to  the  judge  at  nisi  prius, 
or  to  the  court  out  of  which  the  process  issues, 
and  not  to  the  court  in  which  the  cause  is.  Pitt 
T.  Evans,  2  D.  P.  C.  223. 

If  a  party  coming  to  attend  the  trial  of  his 
cause  is  arrested,  the  judge  at  nisi  prius  will 
grnnt  a  habeas  corpus  to  discharge  him,  and  will 
put  off  the  trial  until  he  be  released,  without 
payment  of  costs,  if  any  collusion  can  be  shown 
to  exist  between  the  opposite  party  and  the 
creditor  who  arrested  him  ;  otherwise  only  on 
payment  of  costs.  Suloman  v.  Underhill,  1 
Camp.  229. 

A  witness  on  a  trial  at  nisi  prius  was  arrested 
redeundo,  under  a  warrant  of  commitment  for 
not  appearing  to  a  summons  issued  on  a  judg- 
ment recovered  against  him  in  a  county  court : 
— Held,  that  the  application  for  his  discharge 
was  properly  made  to  the  court  in  banco. 
Kimpton  v.  L.  Jr  ^r.  W.  Ry.,  9  Ex.  766  ;  2 
C.  L.  R.  1027  ;  23  L.  J.,  Ex.  232 ;  2  W.  R. 
430. 


How   made.]  —  The   proper   mode  of 

obtaining  a  discharge  of  a  person  privileged 
from  arrest  on  process  of  a  county  court  for 
non-attendance  on  a  judgment  summons  is  not 
by  writ  of  privilege,  but  by  habeas  corpus  from 
one  of  the  superior  courts  (upon  affidavits  show- 
ing his  privilege),  or  by  application  to  the  judge 
of  the  countv  court.  Strati  v.  Dahins,  16  C.  B. 
77  ;  3  C.  L.  R.  602  :  24  L.  J.,  C.  P.  131  ;  1  Jur. 
(N.S.)  378  ;  3  W.  R.  369. 

Where  a  return  to  habeas  corpus  discloses  a 
legal  imprisonment  of  a  person  under  civil  pro- 
cess, it  is  compxjt^nt  to  him  to  show  that  the 
detainer  is  illegal  by  reason  of  his  privilege  from 
such  arrest.    Ih, 

Where  an  insolvent  on  his  return  from  at- 
tending the  court  of  bankruptcy,  on  his  own 
petition  for  protection,  under  5  &  6  Vict.  c.  116, 
was  arrested  under  an  attachment  of  the  court 
of  chancery,  his  application  to  the  court  of 
chancery  to  be  discharge<l  was  held  improj)er, 
and  refuse<l.  Plomer  v.  Mavdimough^  1  De  G. 
&  Sm.  232  ;  16  L.  J.,  Bk.  14  ;  11  Jur.  899. 

Action  against  Sheriff  for  Escape — Flea  nndar 
Bankruptcy  Acts.] — To  an  action  against  a  sheriff 
for  an  escape,  he  pleaded  that  he  suffered  the 
plaintiff's  debtor  to  depart  out  of  custody  by 
reason  of  the  pro<luction  by  him  (the  debtor)  of 
a  certificate,  auly  signed  and  registered  by  the 
chief  registrar  of  bankruptcy,  of  the  filing  and 
registration  of  a  deed  of  arrangement  with  his 
creditors.  The  deed  of  arrangement  was  invalid  : 
— Held,  that  the  pro  luction  of  the  certificate 
was  an  answer  to  the  action.  Lloyd  v.  Harrison, 
6  B.  &  S.  36  ;  35  L.  J.,  Q.  B.  153  ;  L.  R.  1  Q.  B. 
.502  ;  12  Jur.  (N.8.)  701 ;  14  L.  T.  799  ;  14  W.  R. 
737— Ex.  Ch. 

By  the  Bankruptcy  Act,  1849,  s.  27,  a  registrar 
in  bankruptcy  may  act  in  the  commissioner's 
absence,  as  commissioner ;  but  the  rules  issued 
under  authority  of  the  statute  provided,  that  he 
shall  not  so  act,  unless  by  a  request  in  writing, 
except  in  case  of  emergency,  the  nature  whereof 
shall  be  entereti  on  the  proceedings.  To  an  action 
for  escape,  the  sheriff  pleaded  that  the  debtor 
had  been  released  by  order  of  a  registrar.  The 
plaintiff  replied  that  the  registrar  hatl  not  been 
requested  in  writing  to  act  for  him  as  commis- 
sioner, nor  had  any  emergency  arisen,  nor  the 
nature  theicof  been  entered  on  the  proceedings : 
— Held,  that  if  the  order  was  voidable,  it  was 
not  void,  and  protected  the  sheriff.  Hargreaves 
V.  Armitage,  38  L.  J.,  Q.  B.  46  ;  L.  R.  4  Q.  B. 
143;  17  W.  R.  140. 

7.  Arrest  by  Wrong  Name. 

Dnty  of  Sheriif  to  Selease  Prisoner  on  Dis- 
covery of  Mistake.] — The  sheriff,  having  a  writ 
against  G.  B.,  arrested  M.  B.,  who  was  the  real 
debtor,  and  at  the  time  of  contracting  the  debt 
had  represented  himself  as  G.  B. : — Held,  that 
the  sheriff  having  been  informed  of  these  circum- 
stances while  he  had  the  real  debtor  in  his  cus- 
tody was  not  bound  to  detain  him,  and  therefore 
that  an  action  would  not  lie  against  him  for  an 
escape.  Morgan  v.  Bridges,  1  B.  &  Aid.  647  ;  2 
Stark.  214. 

S.  D.  having  induced  the  sheriff  to  arrest  her 
instead  of  E.  1).,  against  whom  he  had  a  ca.  sa., 
by  representing  herself  to  be  E.  D.,  afterwards 
gave  the  sheriff  notice  that  she  was  not  the  E.  D. 
mentioned  in  the  writ : — Held,  that  S.  D.  was 
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not  estopped  from  showing  that  she  was  not  E.  D., 
and  that  the  sheriff  was  therefore  not  justified 
in  detaining  her  in  cui^tody  after  he  had  had 
notice  that  ahe  was  not  the  person  mentioned  in 
the  writ.  DunnUyn  v.  PaUrson,  2  C.  B.  (N.B.) 
495  ;  26  L.  J.,  C.  P.  267  ;  3  Jur.  (N.8.)  982. 

When  Name  in  Writ  ii  the  lame  m  that  in 
Judgment.] — A  sheriff  is  justified  in  taking  a  de- 
fendant in  execution  under  a  writ  which  pursues 
the  name  in  the  action  in  which  the  judgment 
has  been  obtained,  though  that  is  not  his  true 
name  FisJier  v.  Magnatjy  I  D.  &  L.  40  ;  5  Man.  & 
G.  779  ;  6  8cott  (n.r.)  588  ;  12  L.  J.,  C.  P.  276. 

8.  Arrest  of  Wrong  Person. 

Knowingly.] — A  writ  of  summons  issued  b\ 
an  action  by  A.  against  his  debtor  1.  W.  K.,  was 
by  mistake  served  on  M.  K.,  who  stated  that  he 
was  not  1.  W.  K.  M.  K.  did  not  appear  to  the 
writ,  and  took  no  notice  of  it,  but  judgment  was 
entered  iip  in  the  action  against  I.  W.  K.,  and  a 
ca.  sa.  issued  on  the  judgment,  commanding  the 
sheriff  to  take  I.  W.  K.  The  sheriff  thereupon 
arrested  M.  K. : — Held,  that  tlie  sheriff  was 
liable  to  an  action  for  false  imprisonment  at  the 
suit  of  M.  K.,  and  ihat  the  facts  would  not  war- 
rant the  sheriff  in  alleging  bj'  way  of  justifica- 
tion that  the  ca.  sa.  directed  him  to  arrest  M.  K. 
by  the  name  of  I.  W.  K.  Kelly  v.  Lnwrence^  3 
H.  &  C.  1  ;  33  L.  J.,  Ex.  197  ;  10  Jur.  (N.S.)  636; 
10  L.  T.  195  ;  12  W.  K.  413— Ex.  Ch. 

Miileading  Sheriff  ai  to  the  Person  to  be  Ar- 

reated.] — A  sheriff,  upon  the  representation  of 
the  attorney  of  a  i)laintiff  in  an  action,  having 
detaine<l  a  party  as  the  party  against  whom  he 
held  a  ca.  sa.,  and  damages  having  been  recovered 
against  the  sheriff  by  that  party  for  an  illegal 
detainer,  an  action  lies  by  the  sheriff  for  the 
false  representation,  although  such  representation 
was  not  false  within  the  knowledge  of  the  attor- 
ney. Evan«  v.  CoUim,  D.  &  M.  72  ;  6  Q.  B.  805  ; 
12  L.  J.,  Q.  B.  339  ;  7  Jur.  743. 

The  attornev  of  an  execution  creditor  in  an 
action  against  W.  F.,  caused  a  fi.  fa.  to  be  issued 
and  indorsed  on  the  writ.  The  defendant  is  a 
,  and  resides  at  Kedcar.  The  writ  was  de- 
livered to  the  sheriff,  who  executed  it  against  \V. 
F.,  who  resided  at  KeJcar,  and  was  son  of  the 
real  defendant,  VV.  F.,  who  resided  at  Coatham, 
near  Redcar.  The  attorney  and  the  sheriff  both 
acted  bona  fide  : — Held,  that  the  indorsement  on 
the  writ  was  a  mere  statement  by  the  attorney 
of  the  exei^ution  creditor  for  the  purpose  of 
affording  information  to  the  sheriff,  and  left  him 
to  his  own  discretion  as  to  how  he  should  act, 
and  that  it  was  not  a  requirement  to  the  sheriff 
which  made  him  the  agent  of  the  attorney  for 
the  purpose  of  seizing  the  goods  of  the  sou. 
Childem  v.  Wooler,  2  Ei.  ^  El.  287  ;  29  L.  J., 
Q.  B.  129  ;  6  Jur.  (N.s.)  444  ;  2  L.  T.  49  ;  8  W.  R. 
321. 

9.  Taking  to  Prison. 

What  ii  a  Beginning  to  Carry  to  Oaol.]— 
Carryiiig  an  arrested  party  to  public-houses 
within  twenty-four  hours  after  the  arrest,  with- 
out lodging  him  in  gaol  within  that  time,  is  not 
a  beginning  to  "carry  to  gaol."  Suminvrs  v. 
Moseity,  4  Tyr.  158  ;  2  C.  ^  M.  477  ;  3  L.  J., 
Ex.  128. 

The  beginning  to  carry,  and  not  the  arrival  at 
the  prison,  is  to  be  considered  as  tiie  carrying  to 


prison.  Dewhirst  v.  Pearsott,  1  D.  P.  C.  664  ;  1 
C.  &  M.  365  ;  3  Tyr.  243  ;  2  L.  J.,  Ex.  143. 

Dnty  of  Oifioer  on  Arreit.]— The  officer  who 
makes  the  arrest  ought  to  require  the  paity 
arreste<l  to  nominate  some  convenient  dwelling- 
house  to  be  taken  to :  for  the  latter  cannot  be 
said  to  refuse  till  the  proposal  has  been  made  ; 
and  a  mere  omission  by  him  to  nominate  a  place 
does  not  justify  carrying  him  immediately  to 
gaol.  Simp/ton  v.  JRentint,  6  B.  &  Ad.  35  ;  2 
N.  &  M.  62  ;  2  L.  J.,  K.  B.  157. 

The  sheriff  is  entitled  to  exercise  a  reasonable 
discretion  in  determining  whether  a  house, 
nominated  by  a  prisoner,  as  a  safe  and  convenient 
dwelling-house,  is  a  safe  house  for  the  custody  of 
the  prisoner.     Silk  v.  Humphreuj  4  A.  &  E.  959. 

If  a  prisoner  requests  to  be  taken  to  a  hou^e, 
for  the  purj)ose  only  of  consulting  a  person  there, 
that  is  not  a  nomination  of  a  house  within  the 
statute.    lb. 

In  one  case  it  was  held  that  the  omission  of 
the  party  to  name  such  dwelling-house  entitled 
the  officer  to  carry  him  direct  to  prison.  Pitt  v. 
Middlesex  Sherijf,  4  M,  &  P.  726  ;  1  D.  P.  C. 
201. 

A  sheriff*s  officer  making  an  arrest  must  not 
carry  the  party  to  prison  within  twenty-four 
hours,  unless  such  party  has  first  been  informed 
that  he  may,  if  he  will,  be  carried  to  a  safe  and 
convenient  house  of  his  own  nomination,  and  has 
refuse<l  to  nominate.  And  it  is  not  a  refusal  if 
the  party,  without  being  so  informed,  asks  if  he 
may  go  to  a  spunging-huuse,  and  being  told  that 
there  are  none,  makes  no  further  proposal,  and 
suffers  himself  to  be  taken  to  one  of  the  two 
prisons  previously  named  by  the  officer.  Gordon 
v.  Laurie,  9  Q.  B.  60  ;  16  L.  J.,  Q.  B.  98  ;  U 
Jur.  98. 

Dnty  on  Commitment  of  Debtor — ^Debtori  Aot.] 
— An  order  of  commitment  under  the  Debtore 
Act,  1869,  for  making  default  in  payment  of  a 
judgment  debt  is  not  an  "attachment  for  deb!" 
within  the  meaning  of  s.  14  of  the  Sheriffs  Act,. 
1887,  which  provides  that  "where  an  officer 
being  a  sheriff,  under-sheriff,  bailiff,  sergeant-at- 
mace,  or  other  officer  whatsoever,  arrests  or  h  is- 
in  custody  any  person  by  virtue  of  any  action^ 
writ,  or  attachment  for  debt,  such  officer  shall 
not  ....  take  such  person  to  any  prison  within 
twenty-four  hours  of  the  time  of  his  arrest" 
except  as  therein  provided.  Mitclisll  v.  Slnipson, 
59  1..  J.,  Q.  B.  355  ;  25  Q.  B.  D.  183  ;  63  L.  T. 
405  ;  38  W.  R.  565  ;  56  J.  P.  36— C.  A. 

Action  for  Penalty  under  32  Geo.  2,  e.  28,  s.  1.] 

— In  an  action  for  the  penalty  of  bOl,  for  carry- 
ing the  plaintiff  to  a  prison  under  mesne  process, 
within  twenty-four  hours,  the  defendant  pleaded 
that  it  was  by  the  plaintiffs  own  consent,  liepli- 
cation,  that  the  plaintiff  did  not  consent : — Held, 
that  the  defendant  should  bjgin,  as  the  plaintiff 
did  not  go  for  unliquidated  damages.  Stlk  v. 
Iluntphrtj/j  7  Car.  &  P.  14. 

The  sheriff  or  any  of  his  officers  concerned  in 
acting  contrary  to  the  statute  is  liable  to  the 
penalty.  Deivhirst  v.  Pearwn,  1  D.  P.  C.  664  ; 
1  C.  &  M.  865  ;  3  Tyr.  243  ;  2  L.  J.,  Ex.  148. 

In  order  to  justify  a  sheriffs  officer  in  taking 
a  party  ai  rested  to  a  tavern,  the  consent  of  the 
party  arrested  to  be  taken  there  is  necessary  ; 
and  the  mere  submission  or  acquiescence  of  such 
party  to  the  dictation  of  the  officer  is  insufficient. 
lb. 
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While  the  officer  was  illegally  carrying  a 
prisoner  to  gaol,  within  twenty- four  hours  after 
arrest,  he,  to  avoid  being  taken  to  gaol,  consented 
to  go  to  a  tavern,  and  there  draw  up  an  agree- 
ment for  the  purpose  of  getting  discharged  : — 
Held,  that  a  consent  so  obtained  was  not  free  and 
voluntary  within  32  Geo.  2,  c.  28,  s.  1.  Harnham 
V.  Bullock,  10  A.  &  E.  23  ;  2  P.  &  D.  241. 

When    two    AotionB    bronght   against 


Sheriff  for  same  Offence — Stay  of  Proceedings.] 

— The  court  will  not  stay  the  proceedings  in  an 
action  against  a  sheriff's  officer  on  32  Geo.  2, 
c.  28,  8.  12,  though  a  similar  action  has  been 
commenced  against  the  sheriff  for  the  same 
offence.   PechvU  v.  Laytoti^  2  Term  Rep.  512,  712. 

10.   DiSCHABOE  FBOM  CUSTODY. 

By  the  Sheriff.] — A  defendant,  in  custody  on 
a  ca.  sa.  received  on  Saturday  an  order  from  the 
creditor  for  his  discharge.  The  ortler,  on  being 
shown  to  the  gaoler,  was  by  him  forwarded  to  the 
sheriff,  who  lived  at  some  distance  from  the  gaol. 
On  the  Sunday,  a  warrant  of  detainer,  founded 
on  a  ca.  sa.  which  had  been  issued  on  the 
previous  day,  was  served  upon  the  gaoler,  who 
thereupon  detained  the  defendant : — Held,  that 
he  had  no  right  to  his  discharge,  as  the  sheriff 
was  entitled  to  a  reasonable  time  to  search  his 
office  for  other  writs  against  him  ;  and  that  the 
service  of  the  warrant  on  the  Sunday  made  no 
difference.  Samuel  v.  Buller^  1  Ex.  439  ;  17 
L.  J.,  Ex.  .54  :  11  Jur.  978. 

Under  an  Attachment.] — Trespass  will  not  lie 
against  a  sheriff  for  refusing  to  discharge  a 
prisoner  in  custody  on  an  attachment  for  con- 
tempt, under  11  Geo.  4  &  1  Will.  4,  c.  36,  s.  1.5, 
rule  6,  where  he  has  received  no  notice  of  the 
nature  of  the  attachment.  Smith  v.  Eggington^ 
2  N.  &  P.  143  ;  6  D.  P.  C.  38  ;  7  A.  &  E.  167  ;  6 
L.  J.,  K.  B.  206. 

A.  having  been  guilty  of  a  contempt  in 
chancery  was  arrested  by  the  sheriff  under  a 
writ  of  attachment,  and  delivered  into  the 
custody  of  the  governor  of  a  county  gaol,  under 
a  warrant  commanding  him  to  keep  her  in 
cust(xly,  so  that  the  sheriff  might  bring  her 
before  the  court  of  chancery  to  answer  her 
contempt.  The  governor  having  detaineil  her  in 
custody  beyond  the  prescribed  period,  although 
the  plaintiff  in  chancery  had  not  brought  her  to 
the  bar  according  to  11  Geo.  4  &  1  Will.  4,  c.  36, 
s.  15  : — Held,  first,  that  in  proceedings  against 
the  governor  for  the  undue  detention,  the  proper 
form  of  action  was  trespass,  and  not  case. 
Mome  V.  Bme,  38  L.  J.,  Q.  B.  236  ;  L.  R.  4  Q.  B. 
486  ;  20  L.  T.  606  ;  17  W.  R.  729. 

11.  Form  op  Return  to  Writ. 

Cepi  Corpus.] — Where  a  defendant  was  in 
custody  under  an  extent,  and  a  capias  was  issued 
against  him  at  the  suit  of  the  plaintiff,  and 
delivered  to  the  sheriff,  who  returned  "  that  he 
ha<l  taken  the  defendant,  whose  body  remained 
in  prison  under  his  custody,"  the  court  refusal 
to  allow  the  return  to  be  amended  by  striking  it 
out,  and  making  another  according  to  the  fact. 
Bihotsim  V.  Tindally  1  Bing.  156 ;  7  Moore, 
552. 

Where  the  sheriff,  on  being  ruled  to  return  a 
writ,  gave  notice  to  the  plaintiff  that  the  writ 
was  lost,  and  that  the  defendant  was  in  custody, 
the   plaintiff  should   have  pioceeded  as  if  the  | 


sheriff  had  returned  cepi  corpus  ;  and  the  court 
set  aside  an  attachment  issued  against  the  sheriff 
for  not  returning  the  writ.  B^'X  v.  JCent  Sherijf^ 
1  Marsh.  289. 

Non  est  inventus.]— "Not  to  be  found"  is  an 
improper  return  to  a  writ  of  capias.  Bex  v. 
Kent  Sheriff,  5  D.  P.  C.  451  ;  2  M.  &  W.  316  ; 
6  L.  J.,  Ex.  104. 

If  a  sheriff  returns  non  est  inventus  when 
the  defendant  is  visible,  and  pursuing  his  busi- 
ness as  usual,  he  is  liable  to  an  action  for  a 
false  return.  Beckford  v.  Wilt^  Sheriffs  2  Esp, 
475. 

But  an  attachment  for  not  returning  the  writ 
was  discharged  without  costs,  upon  an  affidavit 
that  the  defendant  was  not  seen  in  the  county, 
and  that  the  return  of  non  est  inventus  was 
made  too  late  by  mistake.  Saxton  v.  We^,  2 
Anst.  479. 

Sesene.] — Semble,  that  a  return  by  the  sheriff 
to  a  bill  of  Middlesex,  stating  that  he  took  and 
detained  the  defendant  until  he  rescued  himself, 
was  sufficient,  without  naming  the  rescuers,  or 
stating  them  to  be  people  of  the  county  ;  but  the 
return  not  stating  the  arrest  to  have  taken  pLice 
in  the  county  was  held  to  be  bad.  Bex  v.  Mid- 
dlesex Sheriff.  1  B.  &  Aid.  190.  S.  P.,  Fermor 
V.  Phillips,  Holt.  637  ;  5  Moore,  184,  n. ;  3  Br.  i:  B. 
27,  n.;  17  R.  R.  675. 

W^here  a  defendant  has  been  rescued  from  a 
bailiff,  the  sheriff  may  return  the  rescue  as  from 
his  bailiff,  and  not  from  himself.  Gohhey  v. 
Dewes.  3  M.  &  Scott,  556 ;  2  D.  P.  C.  747  ;  10 
Bing.  112;  2  L.  J.,  C.  P.  226. 

Where  a  defendant  is  brought  up  on  an  attach- 
ment for  a  rescue,  it  is  the  practice  of  the  court 
to  put  interrogatories  to  him,  though  he  does  not 
deny  the  charge  in  the  affidavits,  unless  the  pro- 
secutor waives  putting  them.  B^x  v.  Horseh  if, 
5  Term  Rep.  362  ;  2  R.  R.  619. 

Lang^nidns.] — By  the  return  of  languidus, 
the  illness  of  the  defendant  at  the  return  of  the 
writ  should  appear.  Perkins  v.  Meaeher,  1 
D.  P.  0.  21. 

Where  the  return  stated,  that  the  defendant 
upon  being  arrested  in  his  own  house  was  con- 
fined to  his  bed  by  illness,  and  could  not  be 
removed  without  danger  to  his  life,  and  so  con- 
tinued ill  at  and  after  the  return  of  the  writ,  and 
for  such  cause  the  custody  of  the  defendant  was 
relinquished ;  the  court  refused  to  grant  an 
attachment  against  the  sheriff,  and  allowed  him 
to  amend  his  return  upon  payment  of  costs. 
Baker  v.  Davenport,  8  D.  &  R.  606. 

When  a  party  in  custody  under  a  ca.  sa.  was 
too  ill  to  be  removed,  the  court  enlarged  the 
time  for  the  return  of  the  writ,  but  could  afford 
the  sheriff  no  relief  for  the  extra  costs  of  keeping 
up  the  caption.  Jones  v.  Bohlnson,  11  M.  ^  W. 
758  ;  2  D.  (N.s.)  1U44  ;  12  L.  J.,  Ex.  415. 

Insane.] — Where  a  return  to  a  latitat  stated 
that  the  defendant  was  insane,  and  could  not  be 
removes  I  without  great  danger,  and  continue<l  so 
until  the  return  of  the  writ : — Held,  that  an 
attachment  would  not  lie  against  the  sheriff. 
Cave/iagh  v.  Cvliett,  4  B.  &  Aid.  279. 

12.  Action  for  False  Return. 

Sherijff  of  Colony — Capias  ad  respondendum.] 

— The  sheriff  of  a  colony  is  liable,  without  proof 
of  malice  or  want  of  probable  cause,  in  an  action 
for  a  faUe  return  of  rescue  made  by  him  upon  a 
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-writ  of  capias  ad  respondendum,  for  the  damacre 
which  results  to  the  plaintiff  therefrom.  Bra^yei' 
y.  Maclean.  44  L.  J.,  P.  C.  79 ;  L.  K.  6  P.  C. 
598  ;  33  L.  T.  1. 

Estoppel  by  Betnm.] — Such  return  was  con- 
clusive at  that  stage  of  the  proceedings  as  to  the 
truth  of  the  alleged  rescue  by  the  plaintiff .  whom 
it  rendered  liable  to  attachment  for  a  contempt 
■of  court,  without  his  being  allowed  to  show  that 
the  facts  returned  were  uutrue,  and  constituted 
A  misfeasance  by  a  public  ministerial  officer  in 
Ihe  discharge  of  his  duties.    lb. 

13.  Action  for  Escape. 

Sheriffs  Act,  1837,  s.  16. 

a.  Generally. 

Tolnntary  Release  of  Prisoner.] — W'here  a 
•sheriff  arrested  a  defendant  on  a  ca.  sa.  in  which 
there  was  not  any  non  omittas  clause,  within  a 
liberty  where  the  mayor  claimed  the  exclusive 
privilege  of  executing  all  process,  and  suffered 
him  to  go  at  large  before  his  removal  from  such 
liberty  : — Held,  that  the  sheriff  having  taken 
such  defendant,  he  was  bound  to  keep  him  in 
custody  ;  and,  consequently,  that  he  was  liable 
ilor  an  escape.  Piggutt  v.  Wilkes^  3  B.  &  Aid. 
602. 

If,  upon  the  execution  of  a  ca.  sa.,  which 
^requires  the  sheriff  to  take  and  keep  the  body, 
so  that  he  may  have  it  on  the  return  day  of  the 
writ  at  Westminster,  to  satisfy  the  plaintiffs  of 
their  damages,  costs,  and  charges,  the  sheriff, 
before  the  return  day,  receives  the  money  due 
from  his  prisoner,  and  thereupon  liberates  him, 
before  he  has  paid  it  over  in  satisfaction  to  the 
party  entitled  to  it,  he  is  answerable  as  for  an 
•escape.     Slackfirrd  v.  Auxten,  14  East,  468. 

B.  was  on  the  3rd  of  August  served  with  a 
writ  under  the  Bills  of  Exchange  Act  at  the  suit 
of  A.,  and  on  the  6th  he  executed  a  composition 
deed,  which  was  registered  on  the  13th.  On  the 
15th  judgment  was  signetl  for  non-appearance  to 
4Jie  writ,  and  a  ca.  sa.  issued  on  the  25th  of 
September,  under  which  he  was  arrested.  The 
sheriff,  having  notice  of  these  facts,  released  him 
irom  custody  on  being  shown  the  certificate  of 
.registration  of  the  deed  : — Held,  that  the  sheriff 
was  liable  for  an  escape.  Allen  v.  Carter,  39 
L.  J.,  C.  P.  212  ;  L.  K.  5  C.  P.  414  ;  22  L.  T. 
.586. 

A  sheriff  having  a  writ  against  G.  B.,  arrestetl 
M.  B.,  who  was  the  real  debtor,  and  at  the  time 
•of  contracting  the  debt  had  represented  himself 
as  G.  B.  : — Held,  that  the  sheriff  having  been 
informed  of  these  circumstances  while  he  had  the 
real  debtor  in  his  custody,  was  not  bound  to 
■detain  him,  and  therefore  that  an  action  would 
not  lie  against  him  for  an  escape.  Morgam  v. 
Bridges,  1  B.  &  Aid.  647  ;  2  Stark.  314. 

Suicide  of  Beleased  Prisoner.] — A  person 
was  taken  upon  an  attachment  m  equity  for 
non-payment  of  money.  The  sheriff  without 
taking  bail  allowed  him  to  go  at  large  on  his 
promise  to  surrender.  The  sheriff's  officer  having 
•called  on  him  to  surrender,  he  shot  himself 
before  a  recapture,  but  the  officer  retained  his 
Jbody  : — Held,  that  the  sheriff  was  liable  as  for 
An  escape.  Moore  v.  Moore,  25  Beav.  8  ;  27  L.  J., 
»Ch.  385  ;  4  Jur-  (N.8.)  250 ;  6  VV.  R.  288. 

.Belease  for  Ill-health.]— If  the  sheriff  alone, 


on  the  ground  of  a  debtor's  ill-health,  makes  any 
relaxation  of  the  imprisonment,  by  letting  the 
debtor  reside  out  of  prison,  it  wonld  be  an  escape. 
Umms  V.  Eati  India  Co.,  11  Moore,  P.  C.  39 ; 
5  W.  R.  159. 

A  defendant  to  an  action,  in  which  the  East 
India  Company  were  plaintiffs,  having  had  a 
verdict  given  against  him,  and  judgment  signed 
for  damages  and  costs,  was  imprisoned  in  the 
gaol  at  Bombay  under  a  writ  of  capias  ad 
satisfaciendum.  The  medical  officer  in  attend- 
ance having  reported  that  a  temporary  release 
from  confinement  was  necessary  for  his  health, 
the  government  at  Bombay  gave  orders  to  the 
sheriff  and  the  superintendent  of  police  that  he 
should  be  permitted  temporarily  to  reside  outside 
the  gaol,  under  such  surveillmce  as  might  prove 
as  little  irksome  as  possible  to  the  prisoner 
while  consistent  with  its  perfect  efficiency. 
On  being  informed  of  the  proposal  the  defendant 
gave  a  written  reply,  "  I  shall  be  grateful  for 
any  change,  and  the  consideration  for  my  health 
is  indeed  most  welcome."  He  was  removed  to  a 
residence  outside  the  gaol,  under  the  charge  of 
the  sheriff's  peons,  and  after  remaining  under 
their  charge  for  some  months  he  was  remitted  to 
the  gaol.  An  application  was  made  to  the 
supreme  court  at  Bombay  that  he  should  be  dis- 
chargetl  from  custody,  and  was  refused  : — Held, 
on  appeal,  by  the  judicial  committee  of  the 
privy  council,  that  the  removal  of  the  defendant 
to  a  residence  outside  the  gaol  did  not,  under  the 
circumstances,  operate  as  a  discharge  ;  that  the 
custody  continued ;  and  that  the  defendant, 
having  assent<xl  to  such  removal,  was  estopped 
from  alleging  that  he  did  not  continue  in  the 
custody  of  the  sheriff  ;  and  that  the  judgment  of 
the  court  below  must  be  affirmed.  Haines  v. 
Ea^t  India  Co.,  5  W.  R.  159. 

No  Power  to  Betake  after.] — After  a  volun- 
tary escape,  the  sheriff  cannot  retake  a  prisoner. 
Atkinson  v.  Jameson,  5  Term  Rep,  25. 

When  Onilty  of  Negrligence.]— A.,  a  sheriff's 
officer,  went  with  B.  to  the  house  of  C.  to  arrest 
him  upon  a  ca.  sa.  A.  read  the  warrant  to  C, 
whereupon  C.  rushed  out  against  A.,  who  caught 
C.  round  the  waist,  but  was  unable  to  hold  him, 
and  C.  escaped  : — Held,  that  the  sheriff  was  liable 
for  the  escape.  Nicholl  v.  Barley,  2  Y.  &  J. 
399. 

If  the  sheriff,  by  mistake,  releases  a  defendant, 
against  whom  a  ca.  sa.  had  been  lodged  with  him, 
it  is  a  voluntary  escape,  and  the  sheriff  cannot 
retake  him  ;  and.  if  he  does,  the  caption  being  a 
nullity,  lapse  of  time  will  not  be  an  objection  to 
his  discharge.  Fileivood  v.  Clement,  6  D.  P.  C. 
.508  ;  1  W.  VV.  &  H.  165. 

If  a  sheriff's  officer,  having  taken  a  prisoner  in 
execution,  permits  him  to  go  about  with  a  fol- 
lower of  his  before  he  takes  him  to  prison,  it  is 
an  escape.     Benton  v.  Sutto^n,  1  Bos.  h.  P.  24. 

If  a  ca.  sa.  against  A.,  at  the  suit  of  B.,  is 
delivered  to  the  sheriff,  and  a  warrant  issues 
thereon,  and  before  the  return  A.  is  taken  in  exe- 
cution by  C.  and  then  escapes,  B.  can  sue  the 
sheriff  for  an  escape,  though  A.  was  never  taken 
at  the  suit  of  B.     lb. 

Where  a  sheriff,  in  obedience  to  a  warrant 
from  a  commissioner  of  bankruptcy,  brought  a 
party  whom  he  ha<l  in  custody  in  execution  for 
debt  beyond  the  limits  of  his  county,  in  order  to 
be  examined  by  the  commissioner,  he  was  bound 
to  take  such  prisoner  back  again  within  a  con- 
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venient  time  after  the  examination  was  over  ; 
but  during  the  time  the  prisoner  was  so  neces- 
sarily beyond  the  limits  of  the  sheriffs  county, 
it  was  sufficient  if  he  was  accompanied  and 
closely  watched  by  the  officer  ;  and  it  was  no 
escape  by  the  sheriff  that  such  prisoner  was 
during  that  time  allowed  to  go  about  with  the 
sheriffs  bailiff  to  several  places,  and  to  dine  and 
sleep  at  an  inn.  A7rw  v.  DaviJt,  2  Car.  &  K.  280  ; 
4C.  B.  444;  11  Jur.  472. 

Betum  to  Custody  after  Release.] — An  attach- 
ment for  non-payment  of  money  is  in  the  nature 
of  mesne  process  ;  and  where  the  party  had  been 
taken  and  permitted  to  go  at  large,  and  returned 
again  into  custody,  and  continued  in  custody  at 
the  return  of  the  writ : — Held,  that  the  sheriff 
was  not  liable  for  an  escape.  LewU  v.  Morla^idj 
2  B.  &  Aid.  56. 

Contributed  to  by  Plaintiff  or  his  Agent.]— If 
the  agent  of  the  plaintiff  takes  upon  himself  to 
direct  the  sheriffs  officer  as  to  the  mode  of  exe- 
cuting process,  and  an  arrest  is  made,  the  legality 
of  which  is  doubtful,  the  sheriff  cannot  be  held 
liable  for  a  subsequent  escape.  Dot'  v.  Tyre,  7 
D.  P.  C.  636  :  7  Scott.  704  ;  5  Bing.  (N.c.)  573  ; 
8  L.  J.,  C.  P.  346. 

b.  Damages. 

How  Assessed.] — The  true  measure  of  damages 
in  an  action  against  a  sheriff,  for  the  escape  of  a 
prisoner  taken  on  a  ca.  sa.,  is,  the  value  of  the 
custody  of  the  debtor  at  the  moment  of  the 
escape ;  and  no  deduction  is  to  be  made  on  ac- 
count of  anything  which  the  plaintiff  miuht 
have  obtained  by  diligence  af  t«r  the  escape  ;  but, 
if  the  plaintiff  has  done  anything  to  aggravate 
the  loss  occasioned  by  the  sheriff's  neglect,  or  has 
prevented  the  sheriff'  from  retaking  the  debtor, 
the  damages  will  be  materially  affected  by  such 
conduct.  Arden  v.  Ooodacre,  11  C.  B.  371  ;  2 
L.  M.  &  P.  383  ;  20  L.  J.,  C.  P.  184  ;  15  Jur. 
776. 

The  amount  of  fine  to  be  imposed  on  the 
sheriff,  for  the  negligent  escape  of  an  execution 
debtor,  will  be  measured  by  the  amount  of  injury 
likely  to  result  to  the  execution  creditor.  Rrq. 
V.  Leicesttndiire  Shrrif,  9  C.  B.  659 ;  1  L. 
M.  &  P.  414  ;  19  L.  J.,  C.  P.  320  :  14  Jur.  1026. 

Where  the  amount  of  the  injury  sustained  was 
doubtful,  the  court  directed  an  application  to 
stay  proceedings  on  an  attachment  against  the 
sheriff  for  the  escape,  to  stand  over,  with  liberty 
to  the  execution  creditor  to  bring  an  action  for 
the  sole  purpose  of  ascertaining  the  amount  of 
damage  sustained.    Ih. 

The  liability  in  equity  of  a  sheriff  for  an 
escape,  is  the  loss  actually  sustained,  and  the 
court  will  ascertain  the  amount  of  damages. 
Moore  v.  Moore,  25  Heav.  8  :  27  L.  J..Ch.  385  ;  4 
Jur.  (N.8.)  250  ;  6  W.  R.  288. 

The  principle  on  which  the  amount  is  to  be 
ascertained  is,  by  charging  the  sheriff  with  the 
debt,  and  throwing  on  him  the  onus  of  proving 
that  less  would  have  been  recovered  if  the  debtor 
had  remained  in  custody  or  given  bail.     Ih. 

In  an  action  against  a  sheriff  for  an  escape,  it 
was  proved  that  the  debtor,  though  insolvent, 
was  the  only  son  of  a  wealthy  father,  who  was 
upwards  of  KJO  years  old  :  and  that  shortly 
before  the  arrest  the  debtor's  solicitor  hatl  offereJl 
to  pay  a  composition  on  his  debts  of  6*.  in  the 
pound.  The  judge  directed  the  jury  to  g^ve  as 
damages  the  value  to  the  creditor  of  the  chance 


of  the  debt,  or  any  portion  of  it,  that  would  have 
been  extracted  by  the  debtors  remaining  Id 
custody : — Held,  a  right  direction,  and  the  jury 
ha  vine  given  substantial  damages,  the  court 
refused  to  disturb  the  verdict.     Jh. 

In  an  action  against  a  sheriff  for  the  escape  of 
an  execution  debtor,  the  measure  of  damages  i» 
the  value  of  the  custody  of  the  debtor  at  the 
time  of  the  escape  ;  but  in  estimating  such  value 
the  jury  is  not  limited  to  the  consideration  of 
the  actual  available  means  of  the  debtor,  but 
they  may  consider,  according  to  the  evidence  of 
the  case,  the  value  of  the  chances  of  the  creditor 
obtaining  payment  by  continuing  suchimprison* 
ment.  Macrae  v.  Clarke^  1  H.  &  R.  479  :  35 
L.  J.,  C.  P.  247  :  L.  R.  1  C.  P.  403  ;  12  Jur. 
(N.8.)  708  ;  14  L.  T.  408  ;  14  W.  R.  655. 

An  attorney  having  obtained  judgment  against 

B.  iit  the  suit  of  A.,  employed  C.,  another  attor- 
ney, to  sue  out  execution.  C.  accortUngly  sued 
out  a  ca.  sa.  against  B.,  under  which  he  was. 
taken  in  execution.  B.  prevailed  upon  the 
sheriffs  officer  to  discharge  him,  upon  his  paying-, 
him  the  debt  and  costs,  45Z.  2*.  F.,  a  clerk  of  C. 
(with,  as  the  jury  found,  C.'s  concurrence),  re- 
ceived 201.  of  the  money  from  the  officer.  In  an 
action  against  the  sheriff  for  the  voluntary 
escape,  the  defendant  paid  25/.  2s.  into  court,, 
and  pleaded  payment  of  the  20/. : — Held,  that 
the  payment  to  F.,  being  a  payment  to  C,  the 
defendant  was  entitled  to  a  verdict,  the  plaintiff 
having  sustained  no  damages  by  reason  of  the 
escape,  beyond  the  amount  paid  into  court. 
Hemming  v.  Hale.,  7  C.  B.  (N.8.)  487  ;  29  L.  J., 

C.  P.  137  ;  6  Jur.  (n.s.)  554  ;  8  W.  R.  116. 


I.  FEES,  POUNDAGE,  AND   COSTS. 

1.  Right  of  Sheriff  to. 

S(^e  s.  20  of  Sheriffs  Act,  1887. 

a.  Generally. 

At  Common  Law.]— At  common  law,  a  sheriff* 
has  no  riglit  to  take  fees  for  the  execution  of 
process.  Drio  v.  Purnons,  2  B.  &  Aid.  562  ;  1 
Chit.  295  ;  21  R.  R.  404. 

Taxation — ^Review  of— Appeal.]  — A  taxation 
of  sheriffs'  costs  and  charges  by  a  master  of  the 
supreme  court  or  district  registrar  of  the  high 
court,  under  the  general  ortler  as  to  fees  of  the 
31st  of  August,  1^88,  made  in  pursuance  of  the 
Sheriffs  Act,  1887,  is  not  the  subject  of  review 
under  the  provision  of  Ord.  LXV.  r.  27 
(39-41)  of  the  rules  of  the  sui)reme  court. 
Such  taxation  is  a  mere  calculation  of  amount^ 
and,  per  se,  fixes  no  liability  on  the  person, 
assessed.  Toumtud  v.  Yorkshire  Sheriff,  59 
L.  J.,  Q.  B.  156  ;  24  Q.  B.  D.  621  ;  62  L.  T. 
402  :  38  W.  R.  381  ;  54  J.  P.  598— D. 

Ezpensei  of  Enqniriei  Incorred  by  SherifTa 
Officer— BJlght  of  Sheriifs  Officer  to  Sue  Eze- 
ontion  Creditor.] — A  sheriff's  officer  concerned 
in  the  execution  of  a  writ  of  fi.  fa.  is  not  en- 
titled to  maintain  an  action  against  the  execution 
creditor  to  recover  expenses  incurred  in  making 
enquiries  as  to  the  goods  of  the  execution  debtor. 
The  sheriff  is  the  only  person  empowered  by  s.  20, 
8.-8.  2,  of  the  Sheriffs  Act,  1887,  to  sue  for  the 
recover V  of  such  expenses.  Smith  v.  Broadbenty 
61  L.  f.,  Q.  B.  490  ;  [1892]  1  Q.  B.  551  ;  66  L.  T. 
260  ;  40  W.  R.  332  ;  56  J.  P.  345. 
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Bankruptcy  of  Debtor — ^Delivery  of  Goodi  to 
Official  Beoeiver.] — After  a  sheriff  has  handed 
over  a  debtor's  goods  to  the  trustee,  he  is  entitled 
to  costs,  although  the  p^oods  prove  to  be  worth 
nothing  to  the  bankrupt's  estate.  A  sheriff 
cannot  charge  in  respect  of  rent  paid  by  him  to 
the  debtor's  landloitl.  Kent^  Ex  parte,  Wells, 
In  re,  post,  col.  1203. 


b.  Fi.  fia. 

Bight  to.] — A  sheriff  is  not  entitled  to  pound- 
age until  the  goods  are  sold.    Anon.,  Lofft,  43B. 

If  he  levies  he  is  entitled  to  poundage,  though 
the  parties  compromise  before  he  sells  any  of  the 
goods.  Alchln  v.  Wells,  6  Term  Rep.  470  ;  2 
R.  R.  641. 

He  has  no  right  to  poundage,  where  the 
amount  of  the  execution  is  tendered  to  him 
before  lew.  QdUt  v.  Coate*,  3  P.  &  D.  511  ;  11 
A.  &  E.  826  ;  9  L.  J.,  Q.  B.  232. 

He  is  entitled  to  poundage  on  the  sum  he 
received  under  the  execution  only,  and  not  on 
the  amount  claimed  or  seised.  Kcx  v.  Robin- 
son, 2  C.  M.  &  R.  334  ;  4  D.  P.  C.  447  ;  1  Gale, 
209  ;  5  Tyr.  1095  :  4  L.  J.,  Ex.  319. 

If  a  sheriff,  who  has  seized  pursuant  to  a  writ 
of  fi.  fa.  the  goods  of  an  execution  debtor,  is  paid 
out  before  sale,  he  is  not  entitled  to  poundage, 
but  he  is  entitled  to  a  discharge  fee  for  the  release 
of  the  goods.  Roe  v.  Uavimond,  46  L.  J.,  C.  P. 
791  ;  2  C.  P.  D.  300. 

The  goods  of  the  defendants  were  seized  by 
a  sheriff  under  a  fi.  fa.  issued  at  the  suit  of  the 
plaintiff,  and  afterwards  a  similar  writ  in  an 
action  by  I.  against  one  of  the  defendants  was 
lodged  with  him.  The  sheriff  remained  in  pos- 
session some  days  afterwards,  but  ultimately  the 
amount  of  the  judgment  debts  was  paid  on 
behalf  of  the  defendants,  and  no  part  of  the 
goods  seized  was  sold.  The  sheriff  claimed  and 
received  payment  of  a  discharge  fee  in  each 
action,  and  in  the  action  at  the  suit  of  I. 
poimdage  and  a  levy  fee.  A  rule  was  obtained 
under  1  Vict.  c.  55,  s.  3,  for  a  return  of  these 
fees  and  the  poundage  : — Held,  that  the  sheriff 
was  not  entitled  to  poundage,  which  must  be 
returned  ;  but  that  he  was  entitled  to  retain  the 
discharge  fees  and  the  levy  fee.    lb. 

A  sheriff,  who  by  compulsion  of  a  fi.  fa.  re- 
covers the  amount  of  ajud^mentdebt,  is  entitled 
to  poundage,  although  after  seizure  he  is  paid 
out  by  the  execution  debtor  without  a  sale  of  any 
portion  of  the  goods  seized.  Mortimore  v.  Cragg, 
47  L.  J..  C.  P.  348  ;  3  C.  P.  D.  216 ;  38  L.  T. 
116  ;  26  W.  R.  363— C.  A. 

A  sheriff's  officer  went  with  a  warrant  for  exe- 
cuting a  fi.  fa.  to  the  execution  debtor's  shop, 
told  the  debtor  the  particulars  of  the  warrant, 
and  that  unless  payment  was  made  a  man  must 
remain  in  possession.  The  debtor  thereupon, 
although  he  had  paid  the  debt  to  the  creditor, 
paid  the  amount  denuinded,  which  includetl 
poundage  and  levy  fees  : — Held,  that  there  was 
a  sufficient  seizure  and  levy  to  render  poundage 
and  levy  fees  pavable.  Bisxicks  v.  Rath  (htlliery 
Co.,  47  L.  J.,  Ex.  408  ;  3  Ex.  D.  174  ;  38  L.  T. 
163;  26  W.  R.  215— C.  A. 

A  sheriff's  officer  went  with  a  warrant  to  the 
defendant's  premises  for  the  purpose  of  levying 
under  a  fi.  fa.,  and,  without  saying  or  doing  any- 
thing more,  produced  the  warrant  and  demanded 
the  debt  and  costs,  together  with  poundage  and 
expenses  of  levy.     The  money  was  paid  under 


protest : — Held,  that  this  did  not  amount  to  a 
levy,  so  as  to  entitle  the  sheriff  to  poundage  or 
the  officer  to  fees.  Nash  v.  DickcTison,  L.  R.  2 
C.  P.  252. 


Subsequent  Bankruptcy  of  Debtor.] — 


Where  the  goods  of  a  trader  have  been  taken  in 
execution  for  a  sum  exceeding  50Z.,  and  bank- 
ruptcy ensuing,  the  sheriff  has  been  restrained 
from  selling,  the  sheriff  is  entitled  to  be  paid  by 
the  trustee  out  of  the  estate  of  the  bankrupt  aU 
expenses  properly  incurred  by  him  in  keeping 
and  taking  possession  of  the  goods  and  pre- 
paring for  a  sale,  notwithstanding  that  no  sale 
has  taken  place.  Cray  croft  ^  In  re.  Browning  y 
Ex  parte,  47  L.  J.,  Bk.  96  ;  8  Ch.  D.  596  ;  38 
L.  T.  364  ;  26  W.  R.  559. 

A  judgment  debtor  against  whom  there  was 
an  execution  in  the  sherilf 's  hands  had  committed 
an  act  of  bankruptcy  of  which  the  sheriff  had 
notice,  and  on  foot  of  which  the  judgment 
debtor  was  afterwards  adjudicated  bankrupt. 
The  sheriff,  notwitlwtandiug  such  notice,  sold 
the  debtor's  goods  under  the  execution,  deducted 
,  his  poundage  fees  and  expenses  of  the  sale,  and 
paid  the  balance  to  the  assignees : — Held,  that 
the  sheriff  was  not  entitled  to  these  deductions. 
Priestly,  In  re,  23  L.  R.,  Ir.  536. 

A  writ  of  fi.  fa.  for  283/.  4«.  \d,  was  delivered 
to  a  sheriff,  under  which  he  seizetl  several 
musical  instruments  at  the  warehouse  of  P.,  the 
execution  debtor,  who  was  a  pianoforte  seller ; 
and  without  receiving  any  directions  from  either 
P.  or  the  execution  creditor,  but  acting  on  hia 
own  responsibility,  the  sheriff  without,  as  the 
court  considered,  sufficient  grounds  for  doing  so, 
removed  the  goods  from  P.'s  premises  to  a  sale 
mart  situate  close  by,  where  a  small  part  of  them 
were  sold  by  auction  for  62Z.  5*.,  and  in  conse- 
quence of  the  insufficient  bidding  the  sale  of  the 
remainder  was  adjourned.  P.  was  adjudicated 
a  bankrupt  before  the  day  to  which  the  sale  was 
adjourned.  The  sheriff  claimed,  as  against  P.'s 
assignees  in  bankruptcy,  to  retain  out  of  the 
proceeds  of  the  sale  in  his  hands  fees  on  the 
entire  sum  for  which  the  execution  was  issued^ 
together  with  the  expenses  of  removing  the 
goods  to  the  sale  mart  and  the  hire  of  the  mart : 
— Held,  that  the  sheriff  was  only  entitled  to  re- 
tain fees  on  the  amount  actually  levied,  and  that 
the  residue  of  his  claim  must  be  disallowed. 
Purcell,  In  re,  13  L.  R.,  Ir.  489. 


Writ  Bet  Aside  for  Irregularity.] — He  ia 


entitled  to  retain  his  poundage  though  the  exe- 
cution is  set  aside  for  irregularity.  Bullen  v. 
Ansley,  6  Esp.  Ill  ;  9  R.  R.  810. 

But  a  sheriff  is  not  entitled  to  poundage,, 
where,  after  seizure  and  before  sale,  the  judg- 
ment and  all  subsequent  proceedings  are  set 
jiside  for  irregularity.  Miles  v.  Harris,  12  C.  B. 
(N.S.)  550  ;  31  L.  J.,  C.  P.  361 ;  6  L.  T.  649. 

Amount  Allowed.] — On  foot  of  a  fi.  fa.  marked 
for  30Z.  8^.  lid.,  the  sheriff,  by  seizure  and  sale 
of  a  term  of  years,  levietl  530Z.,  and  with  the 
assent  of  the  attorney  of  the  execution  debtor 
retained  poundage  fees  on  the  whole  sum  levied  : 
— Held,  that  he  was  entitled  to  poundage  fees  on 
the  sum  marked  on  the  writ,  and  no  more. 
Byrne  v.  Hutchison,  Ir.  R.  9  C.  L.  76. 

By  7  Will.  4  &  1  Vict.  c.  56  (repealed),  a 
sheriff  might,  under  a  fi.  fa.,  levy  the  amount 
of  his  fees,  authorised  by  that  statute,  though 
not  indoi*sed  on  the  writ,  and  was  not  bound  to 
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specify  separately  the  amount  of  such  fees  in 
his  return.    Curtis  v.  Mayns,  2  D.  (N.s.)  37. 

A  sheriff,  on  making  a  levy  under  an  execu- 
tion, is  only  entitled  to  his  poundage  under  29 
Eliz.  c.  4,  and  to  such  fees  as  are  allowed  by  the 
table  of  fees  framed  under  7  Will.  4  &  1  Vict. 
«.  35  ;  and,  although  he  is  put  to  extra  trouble 
■and  expense  in  making  the  levy,  he  cannot  claim 
more.  Slater  v.  Haines  or  Hayes^  7  M.  &  W. 
413  ;  9  D.  P.  C.  221  ;  10  L.  J.,  Ex.  100. 

Where,  after  the  goods  of  a  debtor  have  been 
■seized,  the  debt  and  costs  are  paid  by  him,  the 
sheriffs  oflScer  is  not  entitled  to  charge  the  fees 
Allowed,  "  for  search  for  detainers,"  or  "  for 
supersedeas,  discharge  to  any  writ  or  process,  or 
for  the  release  of  any  goods  taken  in  execution." 
Masters  v.  Loivther,  11  C.  B.  948  ;  21  L.  J.,  C.  P. 
130  ;  16  Jur.  374. 

A  sheriff  is  entitled  to  poundage  on  the  whole 
Amount  realized  by  the  sale,  although  a  portion 
of  it  is  paid  over  to  the  landlord  for  rent ;  but 
the  sheriff  is  not  entitled  to  extra  expense  caused 
by  an  adverse  claim  to  the  goods.  Duties  v. 
Edmonds,  1  D.  &  L.  395  ;  12  M.  &  W.  31  ;  13 
Lt,  J.,  Ex.  1. 

Several  Writs  of  Fi.  fk.] — Where  goods  of 
the  debtor  have  been  seized  by  the  sheriff  and 
subsequently  another  writ  of  fi.  fa.  against  the 
same  debtor  is  handed  to  him  for  execution,  the 
aheriff  is  not  entitled  to  charge  a  levy  fee  or 
mileage  for  a  seizure  under  such  second  writ  un- 
less there  is  in  fact  a  fresh  seizure  in  a  different 
place.  If  the  sheriff,  when  the  second  writ  is 
<lelivered  to  him,  has  seized  goods  under  the 
first,  he  may  be  said,  immediately  upon  the  de- 
livery of  the  latter  writ,  to  have  seized  the  goods 
under  that  also.  Kent,  Ex  parte,  Wells,  In  re,  5 
K.  226  ;  68  L.  T.  231 ;  10  Morrell,  69. 

Amount  Beoovered — Dedaotiona  that  may  be 
jnade  by  Sheriff'.] — A  sheriff,  previously  to  a 
sale  by  public  auction  of  the  goods  of  a  debtor, 
having  issued  three  advertisements  of  such  sale, 
olaimed  to  deduct  from  the  proceeds  of  the  sale 
15*.  as  the  costs  of  these  advertisements,  under 
54  &  25  Vict.  c.  134,  ss.  73,  74  ;— Held,  that  he 
was  not  entitled  to  do  so,  and  that  his  charges 
were  regulated  by  7  Will.  4  &  1  Vict.  c.  55. 
Eraithwaite  v.  Jiarriott,  1  H.  &  C.  591  ;  32 
L.  J.,  Ex.  24  ;  9  Jur.  (N.s.)  26  ;  7  L.  T.  363  ;  11 
W.  R.  93. 

A  sheriff  who  has  seizeil  gootls  under  a  fi.  fa., 
and  disposes  of  them  by  bill  of  sale,  has  no  right 
to  deduct  from  the  amount  received  the  charge 
of  appraising  the  goods  previously  to  the  sale. 
PhUlipsY.  Ciinterbury  {}'iscimnt\  11  M.  <^  W. 
«19  ;  1  D.  &  L.  283  ;  12  L.  J..  Ex.  401. 

Coit  of  Xeep  of  Animals .1— The  masters  will, 
in  a  proper  case,  allow  for  the  keep  of  animals, 
by  virtue  of  the  general  authority  given  to  them 
by  the  table  of  fees,  to  allow  a  sum  *'for  any 
■duty  not  therein  provided  for."  Gaskell  v. 
Seftmi,  14  M.  &  W.  802 ;  3  D.  &  L.  267  ;  15 
L.  J.,  Ex.  107. 

What  can  be  Set  oif  againi t  Claim  of  Sheriff.] 
—In  an  action  by  a  sheriff  against  an  execution 
creditor  for  poundage,  the  dSendant  claimed  to 
set  off  the  expenses  which  he  had  paid,  of  a  bill 
of  sale  and  appraisement,  preparatory  to  an 
assignment  in  trust  for  the  creditors  of  the  party 
whose  goods  were  seized  : — Held,  that,  without 
farther  evidence  on  the  defendant's  part,  the 


payment  in  respect  of  such  a  sale  could  not  be 
considered  as  mttde  for  the  sheriff,  and  could  not 
be  set  off.  Marshall  v.  Hicks,  10  Q.  B.  15  ;  16 
L.  J.,  Q.  B.  134 ;  11  Jur.  305. 

Preparing  for  Sale — ^Withdrawal  of  Sxeention 
— Percentage — Ship.] — By  an  order  dated  31st 
Aug.  1888,  and  made  under  the  Sheriffs  Act, 
1887,  a  scale  of  fees  to  be  demanded  and  received 
by  a  sheriff  upon  the  execution  of  writs  of  fi.  fa. 
is  fixed.  Amongst  others  it  provides  that  he 
shall  demand,  "  for  the  inventory  and  valuation, 
cataloguing,  lotting,  and  preparing  for  sale, 
where  no  sale  takes  place  by  reason  of  the 
execution  being  withdrawn,  satisfied,  or  stopped, 
2\  per  cent,  on  the  value  of  the  goods  "  : — Held, 
that  the  above  rule  did  not  apply  to  the  sale  of  a 
ship.  Cohen  v.  He  Las  Rivas,  64  L.  T.  661  ;  39 
W.  R.  639. 

Bight  to  Poiiession  Honey— Beeeiylng 


Order  made  before  Sale— Delay  of  Sale.] — On 
2nd  September,  1889,  the  goods  of  the  bankrupt 
were  seized  by  the  sheriff'  under  a  writ  of  fi.  fa., 
and  in  consequence  of  interpleader  proceedings 
the  possession  was  continued  w^ithout  selling 
until  2nd  October,  1889,  when,  on  notice  of  a 
receiving  order  having  been  made  against  the 
bankrupt  the  goods  were  delivered  by  the  sheriff 
to  the  official  receiver.  Possession  money  for 
30  days  was  taxed  off  the  sheriff's  bill  of  costs 
and  the  sheriff  applied  for  a  review  of  taxation  : 
— Held,  that  the  proper  order  was  that  the 
amount  should  be  allowed  unless  the  official 
receiver  within  seven  days  required  the  sheriff 
to  take  out  a  summons  before  the  master  to  have 
the  costs  disposed  of.  If  such  summons  were 
taken  out  the  official  receiver  to  be  at  liberty 
to  appear  on  it  and  to  contend  if  so  advised 
that  the  claimant  or  the  execution  creditor 
ought  to  pay  the  possession  money  in  dis- 
pute. Essex  SJieriff,  Em  parte.  Levy,  In  re,  63 
L.  T.  291  ;  38  W.  li.  784  ;  7  Morrell,  125. 

«( Incidental  Ezpensei.''] — ^Where  proceedings 
were  stayed  by  a  judge's  order,  on  condition  of 
the  payment  of  the  debt  and  costs  on  a  certain 
day,  and  in  default  the  plaintiff  to  be  at  liberty 
to  sign  final  judgment  and  issue  execution  for 
the  amount  of  the  debt,  with  costs  of  the  judg- 
ment and  execution,  sheriff's  poundage,  officers* 
fees,  and  all  other  incidental  expenses  : — Held, 
that  the  sheriff  would  not  be  justified  in  levying, 
under  the  head  of  "incidental  expenses,"  the 
costs  of  a  rule  to  return  the  writ.  Hutchhison  v. 
Humbert,  8  M.  &  W.  638  ;  1  D.  (n.8.)  78. 

o.  Ele^t. 

Sight  to.] — ^A  sheriff  is  not  entitled  to  pound- 
age upon  an  elegit,  unless  he  has  extended  the 
land  under  the  writ.  Carter  v.  Hughes,  2  H.  &  N. 
714  ;  27  L.  J.,  Ex.  225  ;  6  W.  R.  212. 

Amount  of.] — On  the  execution  of  an  elegit, 
the  sheriff's  poundage,  under  3  Geo.  l,c.  15,s.  16, 
and  8  Geo.  1,  c.  25,  s.  6  (repealeti),  was  calculated 
on  the  yearly  value  of  the  lands  extended,  and 
not  on  the  sum  to  be  levied  under  the  writ. 
Nash  V.  Allen,  D.  &  M.  16  ;  4  Q.  B.  784  :  12 
L.  J.,  Q.  B.  298. 

d.  Orown  ProoesB. 

Eight  to.]— The  3  Geo.  1,  c.  15,  which  gives 
the  sheriff  i>oundage  in  cases  where  the  debt  is 
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<lue  to  the  crown,  applies  only  to  cases  between 
party  and  party  ;  but  where  the  sheriff  was  put 
to  extra  trouble  and  expense,  at  the  request  of 
the  prosecutor,  in  executing  a  habere  facias 
possessionem  under  an  extent,  he  is  entitle<i  to 
such  expenses  on  the  taxation  of  costs.  Qipp  v. 
Johnstm,  7  Moore,  518  ;  24  R.  R.  689.  S.  P., 
Stephens  v.  Rothwell,  6  Moore,  338  ;  3  Br.  &  B. 
143. 

No  poundage  is  due  on  money  seized  in  the 
crown  debtor's  possession,  under  an  extent 
against  the  latter.  Ilex  v.  Villerg,  8  Price,  587  ; 
Wightw.  95  ;  22  R.  R.  778. 

Nor  on  money  paid  by  the  sureties  of  a  crown 
debtor  who  has  been  arrested  on  crown  process, 
in  order  to  obtain  the  release  of  his  person.    lb. 

A  sheriff  has  no  authority,  under  an  extent,  as 
such  sheriff,  to  collect  debts  due  to  the  crown 
debtor  ;  and  if  he  receives  such  debts,  he  cannot 
make  them  the  ground  of  a  charge  for  poundage 
on  the  amount.    Jb, 

A  sheriff  has  no  right  to  levy  costs  or  pound- 
age, or  any  incidental  expenses,  under  an  extent 
on  a  simple  contract  debt.  Mex  v.  Tidmanth^  5 
Price,  189. 

Where  two  extents  issued  against  A.,  and  an 
extent  in  aid  into  another  county  against  B.,  for 
the  same  sums,  and  B.  paid  the  whole  debt, 
giving  notice  to  the  sheriff  to  retain  the  money 
till  the  legality  of  the  extent  in  aid  was  tried  ; 
and  afterwards  A.  paid  part  of  the  money  to  B. 
in  consequence  of  an  arrangement  between 
themselves : — Held,  that  the  sheriff  who  took 
the  inquisitions  against  A.  was  not  entitled  to 
any  share  of  the  poundage.  Hi'x  v.  Bowles^ 
Wightw.  116. 

If,  on  an  extent  issuing  against  the  acceptor 
of  bills  for  the  purpose  of  levying  a  debt  of  the 
crown,  the  drawers,  after  the  execution  of  that 
process,  take  up  and  pay  the  bills,  they  are  not 
liable  to  pay  ix)undage  on  the  levy.  Hex  v. 
Ft-eine,  2  Price,  58. 

The  sheriff  is  entitled  to  levy  costs  under  42 
Geo.  3,  c.  99,  on  an  extent  against  a  collector  of 
taxes ;  and  poundage  is  included  in  the  word 
"  charges,"  and  may  be  levied.  Rex  v.  Collhig- 
ridge,  3  Price,  280. 


Selling  under  a  Venditioni  exponas.] — 


If  the  sheriff  sells  under  a  venditioni  exponas, 
he  is  not  entitled  to  deduct  anything,  either  for 
extra  expenses  or  poundage,  and  he  must  make 
&  return  of  the  whole  sum  produced  by  the  sale  ; 
when  the  court  will  order  it  to  be  paid  over,  de- 
ducting poundage.  Hex  v  .  Jones^  1  Price,  2U5  ; 
16  R.  R.  719. 

Amount  of.] — ^Where  the  sheriff,  beside  his 
poundage,  charged  5  per  cent,  for  an  auctioneer 
to  sell  malt  taken  under  an  extent,  the  court 
disallowed  the  charge.  Rex  v.  CrackerUhorpe^  2 
Anst.  412. 

W^here  two  extents  issue  into  different  counties, 
the  sheriff  who  completes  his  levy  is  entitled  to 
full  poundage.    Rex  v.  Caldwell^  1  Anst.  279. 

Though  the  debt  is  voluntarily  paid  to  him. 
Rex  V.  Fry^  2  Anst.  358. 

If  paid  before  a  venditioni  exponas  is  issued  to 
either.    Rex  v.  Barber^  3  Anst.  717. 

«.  *'  CoBtB  of  Ezecution"  under  Bankruptcy 

Act. 

Unreasonable  period  of  Possession  at  Creditor's 
^qnest.] — A  sheriff  who  has  remained  in  posses- 


sion for  an  unreasonable  period  at  the  instance  of 
the  execution  creditor,  and  without  the  debtor's 
consent  is  not  entitled  under  s.  46  of  the  Bank- 
ruptcy Act,  1883,  to  charge  against  the  debtor 
the  costs  of  retaining  such  possession  beyond 
what  is  a  reasonable  period.  Jilssex  Sherijf\  Ex 
parte,  Fhich,  In  re,  65  L.  T.  466  ;  40  W.  R. 
175  ;  8  Morrell,  284. 

Possession  retained  at  request  of  Ezeoution 
Creditor  and  Debtor — Beceiving^  Order.] — After 
seizure  under  a  writ  of  fi.  fa.  the  sheriff  remained 
in  possession  of  the  debtor's  goods  without  selling, 
at  the  request  of  the  execution  creditor  and  of 
the  debtor.  A  receiving  order  was  subsequently 
made  against  the  debtor,  and  the  sheriff  handed 
over  the  goods  to  the  official  receiver,  and  claimed 
possession-money  for  the  time  he  remained  in 
possession : — Held,  that  the  sheriff  was  entitled 
to  the  possession-money  claimed  as  being  part  of 
the  "costs  of  execution"  within  s.  11  of  the 
Bankruptcy  Act,  1890.  Hurley,  In  re,  5  R.  390 ; 
41  W.  R.  663  ;  10  Morrell,  120.' 

Expenses   of  Beaping^  Growing  Crops.]  —  A 

sheriff,  having  taken  in  execution  standing 
corn,  expended  money  in  having  the  same 
reaped,  threshed,  and  dressed  before  sale.  No 
authority  to  do  this  was  given  him  either  by  the 
execution  debtor  or  creditor,  but  it  was  done  by 
the  sheriff  for  the  purpose  of  increasing,  and  did 
in  fact  increase,  the  selling  value  of  the  corn : — 
Held,  that  the  sheriff  had  no  power  to  incur  this 
expense,  and  therefore  was  not  entitleil  to  the 
same  as  costs  of  the  execution  under  s.  46  of  the 
Bankruptcy  Act,  1883.  Conder,  Ex  parte.  Wood* 
ham,  III  re,  57  L.  J.,  Q.  B.  46  ;  20  Q.  B.  D.  40 ; 
58L.  T.  116;  36  W.  B.  526. 

Poundage.]  —  When  the  bankruptcy  of  a 
judgment  debtor  supervenes  after  seizure,  but 
before  sale,  by  the  sheriff  under  a  writ  of  fi.  fa., 
the  sheriff  is  not  entitled  to  poundage  under  the 
woixls  "  costs  of  execution  "  m  sub-s.  1,  of  s.  46, 
of  the  Bankruptcy  Act,  1883.  LitAmore  or 
Ludfnrd,  In  re,  63  L.  J.,  Q.  B.  418  ;  13  Q.  B.  D. 
415*;  51  L.  T.  240  ;  33  W.  R.  152  ;  1  Monell, 
131. 

f.  In  Other  Cases. 

On  Jury  Process.] — A  sheriff  has  no  right  to 
charge  the  fees  in  the  table  authorized  by  the 
judges  by  virtue  of  7  Will.  4  &  1  Vict.  c.  55,  for 
jury  process,  in  special  jury  causes,  since  the 
alteration  in  the  mode  of  summoning  special 
juries  by  15  &  16  Vict.  c.  76,  s.  108.  Bennett  v. 
Thompson,  6  El.  &  Bl.  683  ;  2  Jur.  (N.S.)  613  ;  4 
W\  R.  614. 

A  sheriff  will  not  be  allowed  extra  expenses  of 
summoning  special  jurors,  on  account  of  their 
residing  at  a  distance  from  each  other  ;  and  the 
court  will  grant  a  rule  absolute  for  the  sheriff  to 
refund  the  money  received  on  this  account, 
though  he  has  actually  expended  it.  Lane  v. 
Sewell,  1  Chit.  175. 

2.  Recovkby  of  Fees. 
a.  By  Sheriir. 

By  Action— On  Promise  to   Pay.] — He  may 

have  an  action  upon  a  promise  to  pay  his  fees 
due  by  law  ;  thus,  in  consideration  that  the 
sheriff  at  the  defendant's  request  would  levy  an 
execution,  he  promised  to  pay  him  such  fees  as 
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the  statute  of  29  Eliz.  c.  4,  allows.  Stanton  v. 
Sullard,  Cro.  Eliz.  654. 

An  action  will  not  lie  upon  an  implied  pro- 
mise to  repay  a  sheriff  the  expenses  incurred  in 
seizing  and  keeping  possession  under  a  fi.  fa., 
which  wa««  ultimately  abandonetl  on  account  of 
the  refusal  of  an  indemnity,  even  after  the  de- 
fendant has  recognised  the  claim  by  paying 
money  on  account.  Bilke  v.  flaveiock,  8  Camp. 
374  ;  14  R.  K.  768.  S.  P.,  Lane  v.  Stmrll,  1 
Chit.  175. 


On    Abortive   Execution.] — Where    the 


sheriff  levied  and  received  the  money,  and  after- 
wards, the  judgment  and  execution  being  set 
aside  for  irregularity,  and  the  money  ordered  to 
be  returned,  paid  it  back  with  the  assent  of  the 
plaintiff  :— Held,  that  the  48  Geo.  3,  c.  46,  s.  5, 
did  not  take  away  his  remedy  by  action  against 
the  plaintiff  for  his  poundage.  RawHturne  v. 
Wilklnmn,  4  M.  &  S.  256  ;  16  R.  R.  455. 


Against   Solicitor  in  Cause.] — A  sheriff 


cannot  recover  his  charges  for  executing  a  fi.  fa. 
by  action  against  the  attorney  in  the  cause,  un- 
less there  nre  special  circumstances  from  which 
a  jury  may  infer  an  actual  undertaking  by  the 
attorney  to  pay.  Mayhery  v.  MauMfield,  9  Q.  B. 
754  ;  16  L.  J.,  Q.  B.  102  ;  llJur.  60. 


Ca.  sa.  —Against  Plaintiff  or  Defendant.  ] 


— A  sheriff  may  maintain  an  action  for  his  fees 
for  executing  a  ca.  .sa.  against  either  the  plaintiff 
or  the  defendant  in  the  original  action.  Hagot 
V.  MalorWy  6  L.  R.  Ir.  454. 


-What  can  be  Set  off  ^y  Execution  Credi- 


tor.]— Where  an  execution  creditor  paid  the  ex- 
penses of  a  sale  by  appraisement  of  the  goods 
sold  under  a  ti.  fa. : — Held,  that,  in  the  absence 
of  all  proof  of  the  circumstances  under  which  the 
appraisement  took  place,  he  could  not  set  off  the 
amount  so  paid  against  the  sheriff's  demand  for 
poundage.  Marghall  v.  Hicks ^  10  Q.  B.  15  ;  16 
L.J.,  Q.  B.  134;  11  Jur.  305. 

Evidence  in.] — In  an  action  by  a  sheriff 

for  his  poundage,  proof  that  he  has  acted  as 
sheriff  is  sufficient  evidence  of  his  being  so, 
without  pro'bf  of  his  appointment.  Ilunbury  v. 
Matthews,  1  Car.  k,  K.  380. 

In  an  action  for  poundage,  the  sheriff's  officer 
produced  the  warrant  under  which  he  had  acted, 
which  concluded,  "  given  under  the  seal  of  my 
office."  The  only  seal  to  it  was  a  small  piece  of 
blue  paper  wafered  to  it,  and  stamped  with  a 
wafer-stamp.  The  officer  stated  that  he  did  not 
know  this  to  le  the  seal  of  the  sheriff,  or  of  his 
office  ;  but  siated  that  he  had  receivetl  the  war- 
rant from  Mr.  B.,  who  had  acted  as  the  sheriff  s 
under-sheiiff,  and  that  it  was  precisely  similar  to 
all  the  other  \farrants  on  which  he  had  acted  : — 
Held,  sufficient  proof  of  the  seal.    lb. 

By  Sale  of  Goods  Seized.] — When  goods  h^ve 
been  seized  under  a  ii.  fa.,  and  the  execution 
creditor  afterwards  betomes  disentitled  to  re- 
cover the  amount  of  the  judgment  debt,  the 
sheriff  cannot,  at  least  without  iusiructious  fioni 
the  execution  creditor,  sell  any  portion  of  the 
goods  seized  in  order  to  realize  thereby  the 
amount  of  his  posseswiou-money,  fees,  and  ex- 
penses. Sntary  v.  Ahdy,  45  L.  J.,  Ex.  803  ;  1 
J£x.  D.  299  ;  34  L.  T.  80i. 


Goods  having  been  seized  under  a  fi.  fa.,  the 
execution  debtor  under  the  Baukniptcy  Act, 
1869,  8.  126,  entered  into  a  composition,  to  which 
the  execution  creditor  assented.  The  sheriff 
afterwanls.  without  instructions  from  the  exe- 
cution creditor,  sold  a  portion  of  the  goods  seized 
under  the  writ  in  order  to  i-ealize  the  amount  t>f 
his  possession-money,  fees,  and  expenses.  The 
execution  dehtor  having  sued  in  a  county  court 
the  sheriff  for  an  unlawful  sale,  the  judge 
directed  the  jury,  that  in  the  absence  of  evidence 
to  show  that  the  sheriff  wa.s  required  to  proceed 
to  the  sale  by  the  execution  creditor,  a  cause  of 
action  accrue<l  to  the  execution  debtor : — Held, 
that  the  direction  by  the  judge  of  the  county 
court  was  correct.    1  b. 

By  Betaking  Goods.] — If  a  sheriff  leavas  gooils 
taken  in  execution  with  a  person  who  pans  with 
the  possession  of  them,  he  has  no  right  to  retake 
them  merely  to  secure  his  own  poundage,  in  a 
case  where  the  execution  was  fraudulent.  Cruiffle 
v.  Lanyley,  7  B.  &  C.  26  ;  5  L.  J.  (o.S.)  K.  B.  353. 

Against  Assignees  in  Bankruptcy.] — A  sheriff 
having  seized  under  a  fi.  fa.,  notice  was  given  of 
a  prior  act  of  bankruptcy  by  the  acbtor,  ami  a 
petition  was  filed  under  which  he  was  adjudi- 
cated bankrupt,  the  goods  remaining  unsold,  and 
the  messenger  took  possession  of  them : — Held^ 
that  the  sheriff  was  not  entitled  to  a  rule  calling 
upon  the  assignees  to  pay  him  the  exjxiuses  of 
preparing  for  a  sale  of  the  goods.  Seaile  v. 
Blaise,  14  C.  B.  (N.S.)  856. 

b.  By  Officers. 

By  Action — When  Xaintainable.]  —  Where 
there  is  an  express  promise,  a  sheriff's  officer 
may  maintain  an  action  for  fees.  Ormenni  v, 
FoskeU,  Peake  s  Add.  Cas.  77. 

Against  Solicitor  of  Execution  Creditor.] 

— The  SLlicitors  of  a  judgment  creditor,  in  the 
couree  of  their  duty  as  such  solicitoi-s,  lodged  a 
writ  of  fi.  fa.  at  the  office  of  the  sheriff,  with  a 
request  for  execution,  giving  however  no  instruc- 
tions as  to  the  selection  of  any  particular  bailiff. 
The  sheriff  employe<l  one  ot  his  officers  to  exe- 
cute the  writ,  which  the  officer  thereupon  pro- 
ceeded to  do.  On  an  action  being  brought  by 
such  sheriffs  officer  against  the  sulicitore  of  the 
judgment  crediior  to  recover  his  fees  for  execut- 
ing the  writ : — Held,  that  the  solicitons  were  not 
liable  to  pay  the  fees  ;  that  the  law,  apart  from, 
a  contract  to  pay  them  (expr&ss  or  implied), cast 
no  such  liability  upon  them  ;  and  that,  from  the 
meie  fact  that  they  in  the  ordinary  coarse  of 
their  duty  loilged  the  wi  it  at  tiic  sheriff's  office 
for  execution,  no  such  contract  could  be  implied. 
Maybery  v.  Mansjiild  (supra)  followed.  Brcicer 
y.  Jonejt  (infra)  dissented  from.  Moylrv.  Busby^ 
50  L.  J.,  Q.  B.  196  ;  6  Q.  B.  D.  171  ;  43  L.  T. 
717  ;  29  W.  R.  815— C.  A. 

A  sheriff's  officer  may  maintain  an  action 
against  the  attorney  of  the  plaintiff  in  the 
original  action  for  caption  fees  and  conduct 
money,  on  pr(X)f  of  an  employment  by  the  attor- 
ney, and  ot  its  being  the  usual  course  of  business 
for  the  attorney  to  be  charged  with  and  to  pay 
such  fees,  yeicto/i  v.  Cnamber^y  1  D.  &  L.  869  ; 
13  L.  J.,  Q.  B.  141  ;  8  Jur.  244. 

Proof  of  the  usage  of  i.  usiness  is  admissible  to 
establish  such  liabidty  of  the  attorney.    lb. 
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In  an  action  by  a  sheriff's  officer  agiinst  the 
attorney  of  the  plaintiff,  for  levy  and  caption 
fee>,  evidence  of  usage  that  the  sheriff's  officer 
always  looks  to  the  attorney  and  not  to  the 
plaintiff  in  the  action,  cannot  be  admitted. 
SpiI  v.  ffudsan,  4  D.  &  L.  760  ;  2  B.  C.  Rep.  55  ; 
11  Jur.  610. 

The  attorney  who  engages  the  services  of  the 
bailiff,  and  not  the  client,  is  the  party  liable  to 
the  bailiff  for  the  fees  usually  allowed  on  taxa- 
tion for  the  execution  of  projess.  Walhank 
V.  (^lartermati,  3  0.  B.  94.  S.  P.,  Maile  v. 
Mann,  6  D.  &  L.  42 ;  2  Ex.  608  ;  17  L.  J.,  Ex. 
836. 

The  attorney  in  an  action,  who  loclges  a  fi.  fa. 
with  a  sheriff,  is  liable  to  the  bailiff  by  whom  it 
is  executed,  for  the  fees  due  to  him,  although  no 
directions  were  given  by  the  attorney  to  the 
sheriff  as  to  the  person  by  whom  the  writ  should 
b3  executed.  Brewer  v.  Jonea^  10  Ex.  655  ;  3 
C.  L.  R.  369  ;  24  L.  J.,  Ex.  143  ;  1  Jur.  (N.8.) 
240;  3  W.  R.  215. 

A  sheriff's  officer  having  made  an  ineffectual 
levy  upon  the  goods  of  a  debtor  by  reason  of  a 
claim  by  an  assignee,  upon  which  the  officer  was 
obliged  to  abandon  the  possession,  is  not  entitled 
to  sue  the  attorney  for  the  creditor  who  sent  the 
<i.  fa.  to  the  sheriff  for  execution,  for  his  charges. 
Cole  V.  Terry,  5  L.  T.  347. 

A  sheriff's  officer,  employed  to  execute  a  fi.  fa., 
cannot  recover  his  fees  from  the  attorney  at 
whose  instance  the  writ  was  issued  if  the  exe- 
cution becomes  abortive,  and  does  not  result  in 
any  benefit  to  the  party  at  whose  instance  it  was 
issued.     Xeioman  v.  Merrinuin,  26  L.  T.  397. 

The  attorney  of  B.,  who  had  recovered  judg- 
ment against  C,  issued  a  fi.  fa.  and  delivered  it 
to  the  sheriff,  who  made  out  his  warrant  to  D. 
to  make  a  levy  on  the  goods  of  0.  D.,  however, 
levied  on  goods  which  were  claimed  by  E.,  and 
having  kept  possession  for  eleven  days,  he  went 
out  of  possession  pursuant  to  an  interpleader 
order.  D.  having  sued  the  attorney  for  his  fees  : 
— Held,  that  as  he  had  done  nothing  in  respect  of 
the  levy  that  was  beneficial,  he  was  not  entitled 
to  recover  them.    Ih. 

By  Detention.] — An  officer  cannot  detain  for 
fees.     Mason  v.  Catterson,  1  Raym.  (Lord),  4. 

By  Refusal  to  Ezecnte  Procesi.] — An  under- 
sheriff  cannot  refuse  to  execute  process  till  he 
has  his  fees  ;  if  he  does  he  may  be  indicted  for 
extortion.    Iltscotfs  Case,  1  Salk.  330. 


0.  In  Ireland. 

A  recognisance  of  a  tenant  under  the  court, 
and  his  sureties,  is  not  a  debt  due  to  the  crown  ; 
and  upon  the  execution  of  a  levari  grounded  on 
such  recognisance,  the  sheriff  is  only  entitled, 
under  the  equity  of  the  6  Ann.  c.  7,  to  such  fees 
as  by  that  act  he  should  have  upon  the  execution 
of  a  ca.  sa.  or  fi.  fa.  at  suit  of  a  subject,  i.e.  to 
\h.  on  the  first  lOOZ.,  and  6^.  on  the  residue  of  the 
sum  levied  by  virtue  of  the  writ ;  the  21  &  22 
Geo.  3,  c.  20,  not  applying  to  such  an  execution. 
Crenl  v.  Creed,  4  Ir.  Eq.  R.  299. 

The  levari  having  been  marked  for  944/.,  the 
sheriff,  on  the  2l8t  December,  1839,  levied 
139/.  3«.  on  account;  and  on  the  11th  June, 
1840,  received  the  balance,  624/.  17*.,  but  did  not 
pay  over  the  amount  until  the  1st  May,  1841  ; 


it  further  appeared  that  he  had  receive<^l  from 
the  defendant  in  execution  the  sum  of  73/.  10.*., 
as  and  for  his  fees  upon  the  execution,  and  a 
further  sum  of  50/.  for  forbearance,  and  after- 
wards deducted  from  the  sum  levied  49/.  14*. 
for   his  fees   upon   the  execution.      The   court 
declared  him  entitled  to   the  sum  of  26/.  2*., 
1  and  no  more,  for  fees,  and  ordered  him,  within 
I  ten  days,  to  refund  the  73/.  10*.  and  the  60/., 
•  and  also  the  difference   batween  49/.  14*.  and 
!  26/.  2*.,  with  interest  at  6  j)er  cent,  from  the 
'  time  of  the  payments,  and  als^o  to  pay  interest 
on  the  sum  levied  for  the  time  he  held  it  in  his 
^  hands,  and  all  the  costs  of  the  motion  as  between 
solicitor  and  client.     Ih. 

I  A  deed  of  deputation,  by  which  high  sheriffs 
appoint  a  sib-sheriff,  and  which  provides  that 
the  first  2,400/.  received  bv  the  sub-sheriff  for 
fees  in  the  office,  are  to  ba  paid  to  the  high 
sheriff,  then  the  surplus  (if  any)  to  the  extent 
of  800/.  to  the  sub-sheriff  as  a  salary,  and  the 
further  surplus  (if  any)  to  the  high  sheriff,  is  not 
illegal,  nor  in  violation  of  12  Geo.  1,  c.  4. 
Druinmond  v.  Ponder,  1  Jr.  Eq.  R.  223. 

3.  Remedy  fob  Extortion. 

By  Action — When  Haintainable.] — Where  a 
sheriff  claimed  as  of  light,  upon  a  warrant  issued 
by  him  in  the  execution  of  his  office,  a  larger  fee 
than  he  was  entitled  to  by  law,  and  the  attorney 
paid  it  in  ignorance  of  the  law  : — Held,  that  the 
latter  might  maintain  an  action  for  the  excess 
paid  above  the  legal  fee,  or  might  set  off  the 
same  in  an  action  by  the  sheriff  against  him. 
Deu)  V.  Parsons,  2  B.  &  Aid.  662  ;  1  Chit.  296  ; 
21  R.  R.  404. 


Befaiing  to  Deliver  np  Ooodi  nnlesi  paid 


Extortionate  Sum  -Evidenoe.] — A  sheriff  seized 
goods  in  the  possession  of  S.  to  satisfy  a  fi.  fa. 
for  67/.  S.  had  previously  conveye.d  all  his 
estate  and  effects  to  H.  by  a  deed  which,  it 
was  contended,  was  fraudulent  and  void  against 
creditors  ;  and  H.  gave  notice  to  the  sheriffs 
officer  not  to  sell,  and  demanded  the  goods. 
The  officer  refused  to  deliver  them  up,  except 
on  payment  of  97/.  (the  additional  30/.  being 
claimed  for  expenses),  which  the  person  sent 
by  H.  to  demand  the  goods  paid  under  protest. 
The  sheriff,  being  ruled  to  return  the  writ, 
returned  that  he  had  levied  of  the  goods  and 
chattels  of  the  plaintiff  S.  the  sum  of  67/.  In 
an  action  brought  by  S.  against  the  sheriff  to 
recover  back  the  30/. : — Held,  that  it  was  not 
necessary  to  prove  a  tender  of  the  67/.  Scarf e 
V.  Halifax,  7  M.  &  W.  288  ;  10  L.  J.,  Ex,  332. 

Costs  of  Second  Xan  in  Poisesiion.] — It  is  ex- 
tortion for  a  bailiff  on  a  fi.  fa.  to  charge  costs  of 
a  second  man  in  possession,  and  of  a  valuation 
of  the  goods.    Halliwell  v.  Heywood,  10  W.  R. 

780. 

Compromise — ^Undertaking  by  Officer  to  Pay 
—  Breaoh  of — Befneal  of  Court  to  compel 
Pajrment.] — In  an  action  against  the  plaintiff 
for  the  extortion  of  his  officer,  the  officer  under- 
took, by  a  written  memorandum,  in  considera- 
tion of  a  sum  of  money  being  accepted  and 
proceedings  stayed,  to  pay  the  sum  of  money 
with  costs,  in  seven  days,  and,  on  default  thereof, 
that  the  plea  should  be  withdrawn,  and  that 
the  plaintiff  should  have  judgment.    The  under- 
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taking  not  being  complied  with,  the  court 
refused  a  rule  nisi  to  compel  the  officer  to  per- 
form his  undertaking,  he  not  being  an  officer  of 
the  court.  Brown  v.  Oerardy  1  C,  M.  &  R.  595  ; 
8  D.  P.  C.  217  ;  6  Tyr.  220. 

Penalty  —  Taking  or  demanding  Honey  or 
Eeward.]— Section  29,  sub-s.  2  (ft),  of  the  Sheriffs 
Act,  1887,  provides  that  if  any  officer  takes  or 
demands  any  money  or  reward  under  any 
pretext  whatever  other  than  the  fees  allowed 
by  the  act,  he  shall  be  liable  to  penalties  : — 
Held,  that  "  demand  "  means  a  demand  of  an 
extortionate  fee  as  a  condition  of  properly  doing 
his  duty  and  does  not  apply  to  a  mere  claim 
after  work  has  been  done  to  retain  subject  to 
taxation  certain  of  the  moneys  levied  as  and  by 
way  of  fees.  Woolford^g  Trustee  v.  Levy^  8 
Morrell,  206. 

The  penalty  of  the  above  section  is  inflicted 
for  the  doing  of  an  act  in  the  nature  of  a 
criminal  offence  ;  that  to  constitute  such  an 
offence  there  must  be  a  mens  rea  ;  and  that,  con- 
sequently, a  sheriff's  officer  is  not  liable  to  the 
penalty  if  he  makes  an  overcharge  by  mistake. 
In  order  to  constitute  an  offence  under  the  act, 
it  is  not  necessary  that  the  improper  demand  or 
taking  of  money  should  be  make  a  condition  pre- 
cedent to  the  officer's  doing  his  duty, — Opinion 
in  Woolford^s  Trustee  v.  Levy  ([1892]  1  Q.  B. 
776)  dissented  from.  Lee  v.  Dangar^  61  L.  J., 
Q.  B.  780 ;  [1892]  2  Q.  B.  337 ;  66  L.  T.  548 ; 
40  W.  R.  469  ;  56  J.  P.  678— C.  A. 

The  rendering  of  an  account  by  a  sheriff  or 
sheriff's  officer,  subject  to  taxation,  showing  a 
balance  in  hand  after  the  deductions  of  fees  and 
charges,  does  not  constitute  a  taking  or  demand 
of  the  fees  and  charges  within  the  meaning  of  the 
section.     Woolford's  Trustee  v.  Levy,  61  L.  J., 


Q.  B.  546;  [1892]  1  Q.  B.  772;  66  L.  T.  812; 
40  W.  R.  483  ;  56  J.  P.  694— C.  A. 

TTnintentional  Orercharge.] — Owing  to  a 

clerical  error  made  by  their  clerk,  a  firm  of 
sheriff's  officers  claimed  and  received  from  an 
execution  debtor  a  sum  for  poundage  which  was 
31.  in  excess  of  the  amount  due  : — Held,  that  the 
sheriff's  officers  were  not  liable  in  a  penalty 
under  section  29  of  the  Sheriffs  Act^  1887,  in  re- 
spect of  sach  unintentional  overcharge.  Shoppee 
V.  Nathan,  [1892]  1  Q.  B.  246. 

Order  on  Sheriff  to  Beftrnd.] — ^When  a  sheriff 
had  under  pressure  of  a  writ  extorted  different 
sums  from  the  person  against  whom  the  execu- 
tion had  issued,  the  court  ordered  him  to  refund 
the  money  with  interest  at  6Z.  per  cent.  Creed 
V.  Creed,  Fl.  &  K.  396  ;  4  Ir.  Eq.  R.  299. 

A  fi.  fa.  having  been  delivered  to  the  sheriff  to 
levy  97/.  10«.,  the  defendant,  being  ignorant  of 
the  precise  amount,  sent  a  person  with  a  banker's 
bill  for  55Z.  5*.,  and  40Z.  in  country  notes,  to  the 
f)fficer  to  whom  the  warrant  had  been  delivered. 
This  sum  was  tendered  to  the  officer  ;  but,  upon 
his  stating  the  amount,  the  person  went  away,, 
leaving  the  bill  and  notes  upon  the  table,  for  the 
purpose  of  obtaining  the  difference.  Whilst  he 
was  gone,  the  officer  seized  them  under  the  exe- 
cution, and  upon  the  return  of  the  person  with 
the  balance,  demanded  poundage.  He  subse- 
quently seized  some  sheep  for  this,  when  it  was 
paid  under  protest : — Held,  that  the  money  was 
not  liable  to  seizure,  and  that  the  court  would 
interfere  summarily  against  the  sheriff,  to  make 
him  refund  the  sum  extorted  as  p>oundage. 
Brwn  or  Bell  v.  Hutchinson,  2  D.  &  L.  43  ;  la 
L.  J.,  Q.  B.  244  ;  8  Jur.  895. 

J.  M.  L. 
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